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SCOPE – WHICH LAW GOVERNS

Uniform Commercial Code (UCC)

· Requirements

· Sale (UCC 2-106): passing of title from seller to buyer for a price

· Goods (UCC 2-105): 

· (1) all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale
· Also includes unborn young of animals and growing crops and other things to be severed from realty
· (2) Goods must be both existing and identified before any interest in them can pass.
· Identification = seller has somehow identified that these particular goods will be used to satisfy that specific contract

· Mixed Contract for Goods and Services

· N.B.: Apply BOTH tests
· Predominant Factor

· If goods are predominant, then UCC applies to everything (all or nothing)

· Factors:

· Cost Allocation

· Purpose of K

· K Language

· Type of Business that seller/buyer is in

· Policy Concerns

· Traditionally, Courts have been reluctant to apply the UCC to professionals – especially health care professionals

· Would create a strict liability requirement under implied warranties

· Gravamen of the Harm

· What caused the problem – goods or services?

· If gravamen is services, then common law applies to that portion.

· If gravamen is goods, then UCC applies to that portion

Convention for International Sale of Goods (CISG)

· Default statute – governs where parties have not spoken

· Three Requirements

· International

· Art 1

· (1): This convention applies to K between parties whose places of business are in different States:
· (a) Where the States are [both] Contracting States
· (b) When the rules of private international law lead to application of law of Contracting states
· Art 95: U.S. has opted out of Art 1(1)(b).
· (2): CISG will not apply when 1 party is NOT aware that the other party is from a different State (at the end of formation of K)
· Knew or should have known…
· Art. 10(a) – Place of Business = place that has closest relationship to K and its performance
· Permanent establishment (warehouse/agent’s location not enough)
· Sale may be international, even if goods never cross State boundaries
· E.g., US corp buys Italian car to be used for business purposes only in Italy – CISG covers
· Sale

· Nothing specific, but CISG does give specific transactions that are excluded (see above)
· Art 2: Doesn’t apply to following sales:

· (a): goods bought for personal, family, or household use

· UNLESS seller neither knew nor ought to have know that such goods were bought for such use

· N.B.: Goes on use…there are no inherently-consumer goods

· (b): by auction

· (d): of stocks, shares, investment securities, negotiables, money

· (e): of ships, vessels, hovercraft, or aircraft

· (f): electricity

· Goods

· No specific definition in CISG
· Art. 3

· (1) Contract for supply of goods = sale of goods, UNLESS buyer undertakes to “supply a substantial part of materials necessary” (raw materials)
· (2) CISG does not apply to contracts where “preponderant part of the obligations of [seller] consists in the supply of labor or other services.”
· N.B.: Same factors as predominant factor test
· Exclusions from CISG

· Art 6: parties can opt out

· Art 5: doesn’t apply to liability of seller for death/personal injury caused by goods

· Art 4: convention governs only formation.  Except as provided, doesn’t cover:

· (a): Validity of K

· (b): Property interests in goods (e.g., who owns property when it sinks or whether seller had good title) 

· “Conclusion of K” = conclusion of formation, not performance

· N.B.: If K is part CISG and part NOT covered, courts are undecided as to whether where/if CISG applies…(to whole, to part, to none)

FORMATION

Formation under UCC
· UCC 2-204: General Principles of Formation
· (1) K for sale of goods may be made in any manner sufficient to show agreement, including conduct by parties that recognizes this existence of K

· (2) Agreement may be found even though the moment of its making is undetermined

· (3) Even though 1+ terms left open, K does not fail for indefiniteness if parties intended to make K and “reasonably certain basis for giving an appropriate remedy.”

· N.B.: Prefer finding K, as long as that’s what parties intended

· Offer

· No UCC provision, use UCC 1-103 to pull in common law definition

· Manifestation of intent to enter into a bargain

· Specificity of Terms

· In Writing?

· Language used

· No need for assent by offeror

· Need Specific Offeree

· Offer v. Solicitation of Offer (e.g., advertisement)

· Not if seller has essentially unlimited supply of goods

· UCC 2-206: Acceptance

· (1) Unless otherwise unambiguously indicated by language/circumstances:

· (a) Offer invites acceptance in “any manner and by any medium reasonable in the circumstances”

· Mirror Image Rule: Terms of Acceptance must match Offer 

· (b) Order/Offer to buy goods for prompt/current shipment, 
· Acceptance can be construed by 
· Prompt promise to ship or 
· Prompt/current shipment of conforming or non-conforming Goods
· BUT shipment of non-conforming goods does not constitute acceptance if seller seasonably notifies buyer that shipment is only offered as accommodation to buyer.
· Silence does not constitute acceptance

· Consideration

· Not in UCC – apply common law:
· Exchange of promises (bilateral = promise for a promise)
· Fundamentally under UCC: Promise to Buy & Promise to Sell.

· Consideration does not require performance

· Failure to pay = lack of performance, NOT lack of consideration
UCC 2-207: Additional Terms in Acceptance or Confirmation

· Pre-UCC 2-207 Common Law Rules:

· Last Shot Doctrine: the party who sends the last form (prior to performance) gets to dictate the terms that govern.

· Then, the other party has assented to these terms by performance

· Offeror is master of offer – if acceptance doesn’t mirror offer (Mirror Image Rule), then “acceptance” is in fact a counteroffer

· Princess Cruises, Inc. v. General Electric (4th Cir. 1998)
· Battle of the Forms…governed by Last Shot Doctrine

· Acceptance by performance

· GE Counteroffer had three main changes to Princess’ offer

· Disclaimer of Warranties – no guarantee on quality of work/goods

· No Consequential Damages

· Limitation of Remedy – limit to repair/replace defective parts

· No specific performance, restitution, revocation of accept.

· N.B.: These are the three limitations the UCC allows
· Situations where UCC 2-207 applies

· Battle of the Forms – where the forms don’t match

· Start at #1 of 2-207 Analysis: Is there a K?

· Parties have oral agreement that is followed with 1+ written confirmations

· Offer/Acceptance under 2-206 & Valid K formed

· 2-207(1) does not apply

· Written confirmations then come in to play (may/may not be consistent) 
· Electronic records = writing

· UCC 2-207 Analysis:

· #1: Is there a K?

· Offer?

· Acceptance?

· Does Acceptance follow manner of acceptance in Offer?  

· If Offer silent on manner of acceptance, then UCC

· Offer / Acceptance = Mirror Image Rule in UCC 2-206

· Exception – no mirror image ( UCC 2-207

· #2: 2-207…we know we have an offer…is there an acceptance?

· Unlike common law, there can be an acceptance, even if contains terms additional or different (not counteroffer)…IF…

· Definite = How much must the offer / “acceptance” match?

· Subject Matter: the “good” to be sold

· Quantity

· Exception: Output or Requirements K
· Output = Buyer agrees to buy everything the Seller makes (Seller may not sell to anyone else)

· Requirements = Seller agrees to sell everything that Buyer requires (Buyer may not buy from anyone else)

· Seasonable = timely (in a reasonable time)

· Acceptance conditioned on assent to additional/different terms = 3 options

· 1 – express assent to terms = K on all terms

· 2 – no express assent + no performance = No K

· 3 – no express assent BUT performance = 2-207(3)

· UCC 2-207(3): All agreed terms + UCC gap-fillers

· Terms where 1 party is silent do NOT get in.

· N.B.: Conditional Assent must be “Very Clear”
· #3: Is there an oral agreement followed by 1+ written confirmations?

· No.  Go to Step #4.
· Yes.  Three scenarios
· Scenario 1: Oral K, written confirmation has term that conflicts with K.
· Conflicting term OUT unless valid modification (2-209)
· Scenario 2: Oral K, written confirmation that adds to terms of K.
· Go to 2-207(2) Analysis – Step #4
· Scenario 3: Oral K silent, written confirm 1 says A, written confirm 2 says Not A
· A and Not A cancel each other out – use gap fillers
· #4: What are the terms?

· If definite/seasonable acceptance = 2-207(2)
· 2-207(2): Is term additional or different?

· Additional Term = term in Acceptance that’s not in Offer

· Between Merchants

· Defined: UCC 2-104(1)
· Person who deals in goods of this kind OR

· By Occupation, holds himself out as having knowledge/skill

· Cmt. 2: “Merchants” read very broadly under Part 2 (Statute of Frauds, 2-207, etc) and read strictly for 2-314, etc…

· Terms are presumed In, unless

· (a) Offer expressly limits acceptance to terms of offer

· Not available with oral agreement followed by 1+ written confirms
· (b) Additional Terms materially alter K

· Cmt. 4: specific examples of materiality (e.g., disclaim warranties) + surprise / hardship

· Surprise: look to Big 3

· Hardship: unbargained-for re-allocation of risk

· Cmt. 5:  specific examples of what is NOT material 
· Examples of material terms: disclaim warranties, limits on remedies, choice of law/forum, arbitration clause, indemnification

· (c) Notification of object to these additional terms

· Not between Merchants

· Need express assent to additional terms

· Performance not enough

· Different Terms = 3 different approaches (no majority)

· Consider different as additional – 2-207(2) analysis

· Some say terms out under 2-207(2)(b) – different terms would materially alter K

· Some say terms out under 2-207(2)(c) – by having different term, give notice of object

· Offeror’s terms control

· If drafters wanted different to be used under 2-207(2)…drafters would have included it

· Knock-Out Rule: conflicting terms cancel each other out

· If other side is silent, term gets in (unlike 2-207(3))

· UCC then comes in to fill gaps

· UCC 2-207 – The Statute

· (1) 

· WHAT

· A definite and seasonable expression of acceptance OR

· A written confirmation which is sent within a reasonable time 

· Operates as an acceptance 

· Even though it states terms 

· Additional to or 

· Different from 

· Those offered or agreed upon, 

· UNLESS acceptance is expressly made conditional on assent to the additional or different terms.

· N.B.: Does away with “Last Shot Doctrine” where acceptance by performance incorporated different/additional terms
· (2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

· (a) the offer expressly limits acceptance to the terms of the offer;

· (b) they materially alter it; OR

· (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

· (3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

· N.B.: Only path to 2-207(3): Acceptance on conditional assent + no express assent + performance = K on agreed terms + UCC gap-fillers
Formation under CISG

· Very similar to UCC – no consideration requirement

· Look to Part II of CISG
· Offer - Art. 14: Requirements for an Offer

· Addressed to 1+ Specific Persons

· N.B.: Need not say “John Q. Public”…could be first person to do something…
· Sufficiently Definite

· Indicates goods, quantity, and can determine price

· Indicates an intention by offeror to be bound

· Acceptance Art. 18-22: 

· Art 18: statement or other conduct indicating assent

· Silence / Inactivity does not in itself amount to acceptance

· Acceptance effective upon receipt by offeror

· N.B.: Rejects mailbox rule
· Art. 19(1): Acceptance which contains “additions, limitations or other modifications” is a rejection of the offer and is a counteroffer.

· Exception – Art. 19(2): However, if additional terms are non-material, then acceptance is effective and non-material terms become a part of K.

· BUT, if offeror rejects non-material terms “without undue delay,” then no K

· Art. 19(3): Examples of material terms

· E.g., price, payment, quality/quantity, delivery, etc

· If additional terms are material, then “acceptance” is a counteroffer

· Last Shot Doctrine still applies: CAN have assent to counteroffer by performance

TERMS

· Terms of Agreement: 1-201(3)
· Contract itself (verbal or writing) = Express Terms

· Big 3: UCC 1-303 

· Course of Performance = these parties, this contract (norms)

· Course of Dealings = these parties, other contracts (patterns of behavior)

· Trade Usage = practice/methods of dealing having such regularity of observance as to justify an expectation that it will be observed in the K

· Gap-Fillers from UCC
Parol Evidence Rule

· Under CISG (No PER):

· Art. 8(3) – to determine intent of parties, due consideration is given to all evidence, including negotiations

· Art. 11 – K may be proved by any means, including witnesses

· Under UCC

· Discuss this before defenses (e.g., Statute of Frauds, duress, etc.) – 

· Parol Evidence Rule applies when discussing what you’re obligated to do, 

· Defenses are reasons why you didn’t do it

· Broken Down…
· Is there a Writing?
· Is there extrinsic evidence prior to / same time as writing?
· Is writing completely integrated?
· YES – look for exceptions
· NO (but final) – evidence of consistent/additional term is in.
· UCC 2-202
· Actual Text: 

· Terms 

· With respect to which the confirmatory memoranda of the parties agree OR 

· Which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein 

· May not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement 

· But may be explained or supplemented…

· (a) by course of dealing, trade usage or course of performance; and

· Big 3 CAN be used with fully integrated agreement: Not supplementing when using the Big 3…merely making visible the invisible terms of the agreement (Big Three were taken for granted when agreement drafted)

· (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

· Analysis: When both parties intend the writing to be complete and final (integrated), then the writing may not be contradicted or supplemented by any evidence of a prior agreement or contemporaneous oral agreement

· Complete = reflects all of the terms of the agreement

· Factors in determining whether complete

· Sophistication of Parties – did they understand K?

· Length of Writing

· Complexity of Transaction

· Extrinsic term would have certainly been included?  See Cmt. 3:
· If extrinsic evidence is of consistent additional terms that certainly would have been included (but was not), then the evidence must be kept out.

· Merger Clause = specifically states that this agreement is complete embodiment of K.  Not dispositive, but highly persuasive

· More persuasive if clearly written and not hidden

· Final = terms that are in agreement are no longer subject to negotiation

· N.B.: Look to intentions of parties for whether parties intended writing to be complete and final agreement

· Look to language itself, circumstances surrounding agreement, course of performance, course of dealing, trade usage, negotiations
· Presence of Signatures & see other factors under “Complete”
· Exceptions to the Parol Evidence Rule (even if fully integrated writing)
· Interpretation – extrinsic evidence helps to interpret explicit term in writing
· To explain or supplement term in agreement

· Not required that terms be ambiguous in order to get evidence in

· Subsequent Agreement – modification under UCC 2-209

· Invalidity – extrinsic evidence that goes towards invalidity always admissible

· Unconscionability, illegality, duress, fraud, misrepresentation, etc

· Oral Condition Precedent to Formation – unless specific event occurs, then there is no K

· Reformation (not frequent) – writing does not reflect intentions of parties…need to reform K (burden of clear & convincing evidence that term omitted by accident)

· Collateral Agreement Rule – under UCC, incorporated into analysis of completeness
Warranties under UCC

· Structural Analysis – just like negligence (warranty is duty)
· Does the Warranty Apply?

· Was the Warranty Breached?

· For merchantability, see UCC 2-314(2)
· Was Breach Causation of Harm?

· For merchantability, see UCC 2-314 cmt. 13
· Discusses duty of care as proximate cause (not breach), since warranties are strict liability

· For fitness, product need not be defective…merely that product not fit for that particular purpose

· For express, like fitness, don’t need defect – merely inconsistent with what seller has given affirmation of fact

· Damages?

· Defenses of Seller?

· General Defenses: Impracticability, Duress, etc.

· Specific to Warranties (Express & Fitness): 

· Notice

· Privity

· Disclaimers

· UCC 2-313: Express Warranties by Affirmation, Promise, Description, Sample

· Requirements to create Express Warranty

· Affirmation of Fact

· Specific – the more specific, the more likely it will be an affirmation of fact and not “puffing”

· Objectively measurable

· Level of expertise by both parties may have an impact on whether statement by seller is statement of fact or opinion

· Relates to Goods

· Becomes part of Basis of the Bargain

· Interpretations of (Approaches to) Reliance

· #1: Buyer reasonably relied on statement in deciding to buy

· Buyer has burden as part of prima facie

· #2: Rebuttable presumption of reliance

· Seller has burden to rebut that buyer relied

· See UCC 2-313, cmts. 3 & 8
· #3: Irrebutable presumption of reliance

· Issues of Timing

· UCC 2-313, cmt. 7: timing of words/affirmation is not material – look at circumstances as a whole.

· Warranty after closing is a modification (2-209)

· UCC 2-314: Warranty of Merchantability

· Requirements

· Sale of Good (plus food & drink)

· By a Merchant (UCC 2-104)

· But see 2-314 cmt. 3: removes “person making an isolated sale of goods” from definition of “merchant”

· Two Promises in this Warranty:

· Goods being sold are at least as good as other similar goods in the trade

· Goods are fit for the ordinary purpose for which goods of that description are used

· UCC 2-315: Warranty for Fitness for Particular Purpose

· Requirements

· Buyer must have a particular purpose

· Seller must know (or have reason to know) of that purpose

· Seller must know (or have reason to know) that Buyer is relying on Seller’s skill or judgments

· Buyer must actually so rely on Seller’s skill judgment

· Problem with Fitness & Express Warranties: Parol Evidence Rule

· Admissibility of evidence to prove these two warranties were created may be barred by the parol evidence rule

· Defenses to Defendant’s Breach of Warranty (Notice, Privity, Disclaimers)

· Notice
· UCC 2-607(3)(a): “the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy”

· Notice: UCC 1-202 = actual knowledge, received notice, reason to know 

· Specificity: none required, just notice of breach

· Reasonable Time (UCC 2-607 cmt. 4):

· Policy reasons for Notice:

· Give Seller opportunity to Cure

· Mitigate Damages

· Seller has opportunity to inspect

· Other Factors to consider

· Perishability/Seasonability of goods

· “Any Breach” = not necessarily just breach of warranty

· Privity
· Vertical Privity – who can the warranty be enforced against?

· Immediate seller, PLUS…

· Generally, manufacturer will guarantee their products through the supply chain

· In general, greater extension of vertical privity (as a matter of state law) if harm is personal injury (as opposed to economic harm)

· Not discussed in UCC – state law

· Horizontal Privity – who can enforce the warranty?

· Immediate buyer, PLUS…

· UCC 2-318 – Three Alternatives
· Alt. A: family members or household guests (reasonably expected to use, consume, or be affected) AND suffered a personal injury.
· N.B.: Most Common (including CA)
· Alt. B: any natural person (reasonably expected to use, consume, or be affected) AND suffered personal injury 
· Alt. C: any natural person (reasonably expected to use, consume, or be affected)

· Disclaim UCC Warranty Liability

· UCC 2-316
· (1): Express Warranties: Negation or limitation is inoperative to extent that they are unreasonable (Quite Often)

· (2): Implied Warranties

· Merchantability: must mention “merchantability” and be conspicuous if in a writing

· Fitness: conspicuous and in writing

· (3) Notwithstanding (2)…

· (a) “As is” is enough to disclaim all implied warranties

· (b) If buyer either inspects or refuses to inspect, loses warranties for defects that should have been discovered

· (c) Also excluded by Big 3

Warranties under the CISG

· Art. 35: All Warranties wrapped into 1 article
· (1) Seller must deliver goods of the “quantity, quality, and description” required by the K, packaged as required by the K
· (2) Except as otherwise agreed, goods do NOT conform UNLESS:
· (a) fit for the purposes goods of same description ordinarily be used
· (b) fit for particular purpose
· Expressly or Impliedly
· Made known to seller at time of conclusion of K
· EXCEPT where circumstances show buyer did not rely (or it was unreasonable for him to rely) on seller’s skill/judgment

· (c) posses the qualities of goods which seller held out to buyer as sample/model

· (d) contained/packaged in usual manner, or if no usual manner, then in a way to preserve and protect

· (3) Seller not liable under (2) for non-conformity, if at conclusion of K, buyer either known or could not have been unaware of non-conformity

· Disclaiming Warranties
· Art. 35(2): Except as otherwise agreed = free to K out of 35(2) warranties

· Implied Obligations: treat as matters relating to validity of those clauses

· Art. 4: CISG is not concerned with validity of contract of any provision
· Instead, it goes to domestic law to gap fill (usually domestic law where goods are located)

PERFORMANCE

Performance in UCC

· UCC 2-301: Parties’ Obligations
· Seller: Transfer & Deliver

· Buyer: Accept & Pay

· TAR Rules: Tender, Acceptance, Rejection (UCC Art 2, Part 6)

· UCC 2-601: Tender of Delivery (“Perfect Tender”)

· If goods or tender of delivery fail in any respect to conform to K, buyer may

· Reject the whole (UCC 2-602: Buyer’s Rightful Rejection)

· 2-709: Not required to pay

· 2-711: Buyer may cancel K

· Buyer may keep goods until seller gives money back (and arranges removal of goods)

· Accept the whole

· Accept any commercial unit(s) and reject the rest

· Seller’s Tender Obligations – to determine if 2-601 Perfect Tender occurred

· Quality: 2-313, 2-314, 2-315

· Reasonable Tender

· Timeliness of delivery

· Place of delivery

· Reasonable Hour

· Limits on Perfect Tender Rule

· UCC 2-612 (Installment K)

· Treat each installment as individual – does non-conformity/default of installment substantially impair value of installment AND cannot be cured?

· If installment substantially impaired but entire K NOT substantially impaired AND seller gives adequate assurance of its cure, then buyer must accept that installment

· Breach for one installment is breach of whole where non-conformity/default for 1+ installment “substantially impairs” value of the whole K

· N.B.: Better to Ask for Adequate Assurances than call it a breach of the whole K
· UCC 2-508 (Ability to Cure)

· UCC 2-719 (Contractual Modification/Limitation of Remedy)

· UCC 2-606: Acceptance of Goods

· (1) Ways to Accept

· (a) Express: Affirmatively signifying acceptance

· (b) Silence: Failure to reject after reasonable time to inspect

· (c) Implied: Act by Buyer that is inconsistent with Seller’s ownership

· (2) Acceptance of part of any commercial unit is acceptance of entire unit

· Buyer’s acceptance of non-conforming goods

· Buyer must pay purchase price, but entitled to damages

· Buyer would then have burden to prove that Seller somehow breached

· UCC 2-608: Revocation of Acceptance

· (1) Buyer may revoke acceptance of lot/commercial unit whose non-conformity substantially impairs its value to him, IF he has accepted it…
· (a) on reasonable assumption that non-conformity would be cured and it was not OR
· (b) without discovery if acceptance reasonably induced either by difficulty of discovery before acceptance OR by seller’s assurances

· (2) Revoke 

· Within a reasonable time after discovery/should have discovered non-conformity AND 
· Before substantial change in condition of goods, which was not caused by their own defects.  
· Revocation not effective until notice to seller.
· (3) Buyer who revokes has same rights/duties with regards to goods as if he had rejected them.

· UCC 2-508: Cure

· (1) Seller gets change if time for performance has not yet passed
· (2) Elements:
· Buyer Rejects
· Non-Conforming Tender
· Seller has reasonable grounds to believe that tender would be acceptable
· Using trade usage, course of dealing, course performance, etc…
· Seller must give seasonable notice of non-conforming goods to Buyer, in order to have a reasonable time to substitute conforming tender
· Seller could get a 2nd chance to cure breach
· N.B.: Speaks of rejection, not revocation.
· Courts have been reluctant to allow seller to cure after buyer’s revocation of acceptance
· If seller satisfies perfect tender, then burden shifts to buyer to accept the goods
· Once buyer rejects the goods, the seller then has the choice on how to proceed
· The Buyer cannot revoke their own rejection – it’s the seller who decides whether to cure, etc…
· UCC 2-609: Right to Adequate Assurance of Performance
· Requirements
· Reasonable Grounds for Insecurity
· Between merchants, use industry standards
· In Installment K: 1 installment?  Perhaps.  
· From a reliable source, hear that seller not meeting other obligations?  Yes.
· Written demand for adequate assurance of due performance
· Acceptance of a delivery does not remove right to demand
· Writing Requirement is interpreted liberally by courts

· Other party must give adequate assurances
· Assurances must relate to nature of insecurity
· Reply must be within a reasonable time (no later than 30 days)
· If doesn’t reply within this time, deemed repudiation of K
· Until assurance received, demanding party may suspend performance (if commercially reasonable to suspend)
Risk of Loss in the UCC

· Parties can (and often do) provide for risk of loss clauses in their K (otherwise UCC)

· N.B.: Payment does not have an effect on risk of loss
· Analytically

· Don’t start with TAR Rules (obviously no Perfect Tender)

· Mode of Delivery

· Third Party Carrier: 2-509(1)
· (a) Shipment K (FOB Seller’s Place of Shipment) – UCC 2-319
· Seller must do three things to “Duly Deliver” (UCC 2-504)

· Put goods into possession of carrier

· Deliver to buyer any document necessary to obtain possession of goods (e.g., title)

· Promptly notify buyer of shipment 

· N.B.: Failure to give notice means risk of loss stays with Seller

· Once this is done, risk of loss is off of seller

· In addition, 2-601 Perfect Tender has occurred.

· (b) Destination K (FOB Buyer’s Place of Business)

· Seller is responsible for paying freight

· Risk of loss does not shift until goods are tendered to the Buyer 

· Tender = made available to take delivery

· N.B.: Not necessarily place of business – e.g., Port of Long Beach = tender, not specific doorstep
· N.B.: UCC 2-308(a), Shipment K is default (highly unlikely)
· Buyer to take from 3rd Party Bailee: 2-509(2)
· Buyer to get Goods from Seller: 2-509(3)
· Seller is Merchant: risk of loss passes when buyer receives goods

· Seller NOT Merchant: risk of loss passes on tender

· UCC 2-503 Tender: hold goods at buyer’s disposition + Notice reasonably necessary

· Party in Breach? (Use UCC 2-510)

· 2-510: Effect of Breach on Risk of Loss

· (1) If non-conforming goods (2-601), then risk of loss remains on seller until cure (2-508) or acceptance (2-606)

· (2) Where buyer rightfully revokes acceptance, risk of loss was with seller whole time (to extent of buyer’s insurance deficiency)

· (3) If buyer repudiates (on conforming, identified goods), seller may (to extent of insurance deficiency) treat risk of loss as resting with buyer for commercially reasonable time

· Notes: 

· Unclear whether “breach” = initial analysis of breach (excuses not applied yet) OR unexcused breach (no excuses available)?

· Most often, seller hasn’t done perfect tender (2-601)

· Essentially, whoever screws up, keeps risk of loss

Performance in CISG

· Obligations of the Seller: see Warranties Under CISG & Art. 35

· Obligations of the Buyer
· Letter of Credit

· Bank guarantees payment, if Buyer does not OR

· Bank acts as escrow – requiring Buyer’s approval to release money to Seller

· Art. 60: Buyer has obligation to take delivery

· Seller’s Right to Cure

· Art. 37: if seller delivers non-conforming goods before delivery date, seller has ability to cure, up to date of delivery
· Limitation: provided exercise of right does not cause buyer unreasonable inconvenience or unreasonable expense

· Art. 48: seller may have ability to cure after delivery date

· Cure at seller’s own expense (same limitation as with Art. 37)

Risk of Loss

· Three Situations – all in reference to when Risk of Loss passes to Buyer
· Art. 67(1): To be delivered to Buyer (not in transit when K entered into)

· When seller delivers goods to the 1st carrier

· Art. 68: Goods are already in transit when K made

· When contract (formation) is concluded

· Art. 69(1): Buyer them up from seller or 3rd party

· When he “takes over the goods” or when his failure to pick up is a breach

· N.B.: Granted, parties almost always use the standard Incoterms instead of the CISG’s default rules
DEFENSES/EXCUSES/JUSTIFICATIONS

Statute of Frauds

· Three Questions under UCC

· N.B.: Common Law requirements (e.g., perform in 1 year) do NOT apply
· Is K within Statute of Frauds?

· Sale of Goods

· $500 or more

· Has the Statute of Frauds been satisfied?

· UCC 2-201(1)
· Writing sufficient to indicate a K

· Factors – subject matter, quantity, price, delivery, intentions of parties

· Signed by party against whom enforcement is sought

· UCC 1-201(37) & cmt. 37 – present intention to accept the writing

· Courts split on electronic signatures (leaning towards binding)

· Writing contains quantity term

· See last sentence of 2-201(1) + Cmt. 1
· Need not be accurately stated, but recovery will be limited to that stated term (ceiling, not floor)

· N.B.: This element trumps 2-207 in application (only for quantity – all other terms can be kicked out)
· If Statute of Frauds has NOT been satisfied, is there an exception?

· 2-201(2) Merchants: Requirements to get around 2-201(1):
· Between Merchants (2-104)
· Written confirmation
· Sent within reasonable time after formation
· Sufficient against sender
· Sufficient for Statute of Frauds – 2-201(1) - against sender
· Party receiving has reason to know of confirmation’s contents
· UCC 1-202: Definition of Notice
· UNLESS receiving party sends written notice of objection within 10 days of receipt 

· Courts not as stringent about objection – writing not completely necessary

· Court require this to be an objection to the K, not to a term
· 2-201(3)(a) Specially Manufactured Goods: Requires:

· GOODS: Specially Manufactured Goods

· Not suitable for sale to others in ordinary course of seller’s business

· ACTION: Seller has made

· Substantial beginning of their manufacture OR

· Commitments for their procurement

· TIME: Before notice of repudiation is received AND

· CIRCUMSTANCES: reasonably indicate that goods are for buyer

· N.B.: Justifiable reliance + material change in position
· 2-201(3)(b) Admission in court documents: Requires:

· Party against whom enforcement of K is sought

· Admits that a K was made

· In pleadings, testimony, or otherwise in court

· N.B.: No common law analogy…many states opt out of this provision – encourages perjury in pleadings
· N.B.: In California, cannot use motion to dismiss when this section is invoked
· 2-201(3)(c) Part Performance: Requires

· Payment been made and accepted OR

· Goods received and accepted

· N.B.: See UCC 2-606
· N.B.: 2-201 cmt. 2: court can apportion the K (not binding against whole K)
· Reliance
· Bringing in common law principles – Restatement (2nd) § 139
· Oral Promise

· Detrimental reliance on oral promise

· Promisor (at time of promise) should have expected reliance

· Oral Promise actually caused detrimental reliance

· It would be unjust not to enforce

· N.B.: This in effect not only gets past the Statute of Frauds, but also will cause enforcement.
· Can we use this under UCC?

· Courts split… UCC 1-103 allows common law principles

· But some courts say list of exceptions is exhaustive list
· CISG Art. 11: No Requirement of Writing

Impracticability

· Excuse if seller cannot make perfect tender under 2-601

· If commercial impracticability applies, seller is relieved of performance and buyer may not sue for damages (Very Rare)

· UCC 2-613: Casualty to Identified Goods

· Requirements

· K requires specific goods 

· Buyer & Seller must specify that only these goods will satisfy the K (even if goods are generally fungible)

· Identified when K made (UCC 2-501):

· Identified at any time and in any manner explicitly agreed

· Seller has somehow designated that these goods are for this K

· Damage not fault of either party

· Fault = intentional or negligent

· Goods Suffer Casualty

· Before Risk of Loss has passed to buyer (see UCC 2-509)

· N.B.: Conceptually, do Risk of Loss FIRST – then go to casualty/impracticability
· If requirements of 2-613 met:

· Total Loss: K is avoided (not optional)

· Partial Loss: Buyer may demand inspection and at his option:

· Treat K as avoided

· Accept goods with K price reduction for casualty (and no other damages to buyer)

· UCC 2-615: Excuse by Failure of Presupposed Condition

· Requirements
· Event Occurs after formation & before Performance complete OR Compliance with Gov’t regulation/order
· See UCC § 2-615 cmt. 5: If particular source of supply is exclusive and fails through casualty, it can fulfill “event”
· N.B.: Must be more than market fluctuations – need a war
· Performance impracticable
· N.B.: Need not be impossible, just really hard
· Non-occurrence of which was contingency for basic assumption on which K made
· N.B.: Did both parties assume that this event would not happen?
· Party seeking to avoid hasn’t assumed risk
· “Except so far as seller may have assumed a greater obligation”
· Party seeking to avoid has given notice of non-performance
· If K is part performable, part impracticable, non-breaching party can probably insist that remainder of K be fulfilled once full performance is no longer impracticable.
· Impracticability under the CISG

· Art 79

· (1) Requirements for non-performing party to NOT be liable if
· Due to impediment beyond his control
· He could not reasonably be expected to have taken the impediment into account at time of conclusion of K
· (2) Failure by 3rd Party, exempt if…
· Non-performing party could fulfill (1)
· 3rd party could fulfill (1)
· (3) Seller is exempt only as long as impediment exists
· (4) Notice requirement
· CISG is broader in obligations than UCC (especially with Buyer’s obligations for performance)
· E.g., UCC 2-301: obligation of buyer = pay & accept goods
· Thus, UCC 2-615 was drafted with seller in mind
· Some courts will extend it to buyers…others will say No, it says “sellers” – just sellers are covered by 2-615
Frustration of Purpose
· Buyer does not invoke impracticability – payment cannot be impracticable.  Instead, look to Frustration of Purpose.
· Requirements

· Event Occurs after formation & before Performance complete
· Event substantially frustrates primary purpose of K
· Event non-occurrence of which was basic assumption of K at time of formation
· Event must occur without fault of either party
· Party avoiding has not assumed risk
· EX: Rent room to watch King’s Coronation ride…but coronation doesn’t happen…
Unconscionability

· UCC 2-302
· Two Components (in general, must have both)

· Procedural: manner in which K was entered into

· Location of term / Wording / Fine Print?

· Unequal bargaining power of parties

· Comments say ignore this…courts ignore this comment

· Market Alternatives

· Time Pressure

· Non-negotiable terms

· Sophistication of parties

· Substantive: term is oppressive, unduly burdensome, “unfair”

· Unbargained-for (re)allocation of risk

· Limits

· Limits to defensive use

· Decided by Judge, even though fact-intensive inquiry

· Measured at time K entered into

· Options for Judge

· Declare entire K void

· Declare unconscionable clause void and let rest of K stand

· CISG does not have an Unconscionability provision
· Doesn’t deal with consumer transactions

· Doesn’t deal with validity of K – look to local substantive law

Common Law

· Incapacity

· Duress

· Misrepresentation

REMEDIES

Seller’s Remedies under UCC
· UCC 1-305(a): place wronged party in position as if other party had fully performed (expectation interest)

· No consequential damages for seller under UCC Art. 2.
· Future income, lost profits, etc.

· UCC 2-710 Seller’s Incidental Damages: Allowed commercially reasonable out-of-pocket costs
· Incidentals = money out of pocket vs. consequentials = money not in pocket

· UCC 2-703: Seller’s Remedies in General

· Four ways Buyer may Breach

· Wrongfully rejects goods

· Wrongfully revokes acceptance

· Fails to make payment when due

· Anticipatorily repudiates the K

· Remedies for Aggrieved Seller
· Withhold delivery

· UCC 2-705: Stop delivery by any bailee

· UCC 2-704: Allows seller to identify goods to K at any time, even after breach
· UCC 2-706: Resell & Recover damages

· Requirements

· Buyer breached under 2-703

· Seller resells all or undelivered portion

· Resale made

· Good Faith

· Commercially Reasonable Manner

· Notice to Buyer

· Private Resell: notice of intention to resale only

· Public Resell: notice of time + place of resale

· N.B.: When NO Notice, go to 2-708 for damages
· Public resale requirements

· Only identified goods sold (or futures if a market for them)

· Held in usual place if reasonably available

· Allow inspection of goods (if goods not at location of sale)

· Formula = (K Px) – (Resell Px) + (Incidental Damages) – (Expenses Saved by Breach)
· UCC 2-708: Recover Contract-Market Damages/Lost Profits

· Formula = (K Px) – (Market Px) + (Incidental Damages) – (Expenses Saved by Breach)
· Market Price = at time/place of tender
· Courts say: can’t recover under 2-708 more than under 2-706

· Lost Profits Seller (limitless volume = get profits as well)
· UCC 2-709: Action for the Price

· Three Instances where allowed:

· Buyer has accepted the goods

· Conforming goods 

· Lost or Destroyed…

· Within commercially reasonable time after Risk of Loss has shifted to Buyer

· Identified goods PLUS

· Seller gives reasonable effort to resell at reasonable price and cannot OR

· Circumstances reasonably indicate that no market

· Formula = (K Px) + (Incidental Damages) – (Expenses Saved by Breach)

· Cancel the Contract

Seller’s Remedies under the CISG

· Art. 61: gives all of Seller’s options

· Art. 64: Seller may Avoid IF fundamental breach under Art. 25

· Art 25: Fundamental breach = substantially to deprive him of what he is entitled to expect under the K (unless reasonably unforeseeable)
· Art. 81: Avoidance releases both parties of their obligations to perform
· Damages if Seller has Avoided the K

· FOR ALL REMEDIES, NEED:

· Fundamental Breach / Non-Delivery (Art. 25)

· Seller must give Notice of Breach

· Seller must give Declaration of Avoidance (Art. 26)
· Art. 75: Resell

· Additional Requirements

· Resell must be done in

· Reasonable Manner

· Reasonable Time

· Same Formula as UCC

· Art. 76: Market Price

· Additional Requirements
· Current Market Price
· Time: Time of Avoidance
· When Declaration of Avoidance is sent
· Place: Where Goods should have been “Delivered” (Tendered)
· Or, if no current price there, then at a reasonable substitute
· Art. 74: Consequential Damages

· Requirements
· Foreseeability (at time of conclusion of K)
· Causation (But-For)
· Unavoidable (Art. 77 – Mitigation)
· Personal injury / death NOT determined under CISG
· Does discuss expenses saved on its face…but implied
· Damages with no Avoidance: Action for the Price

· Art. 62: Specific Performance

· Seller may require buyer to pay price, take delivery, etc.
· But see Art. 28: specific performance at will of court’s home laws
Buyer’s Remedies under the UCC

· UCC 1-305: place buyer in position as if seller had performed

· UCC 2-711: Buyer’s Remedies (laundry list – see below)

· Always get back what Buyer has Paid

· UCC 2-714: If Buyer has accepted the goods

· Requirements
· Goods Accepted (2-606)

· Given Notice of non-conformity (2-607(3))

· Non-conformity is usually something other than quality

· Notice within “reasonable time” after buyer discovered (or should have) any breach

· Damages = (value of conforming goods) – (value of goods delivered)

· At time and place of acceptance (of goods)

· Value of Conforming Goods = usually K Px

· Plus incidentals and consequentials when appropriate

· Damages (in special circumstances) = proximate damages of different amount

· If Buyer has rightfully rejected or rightfully revoked acceptance of goods

· 2-712 Cover:

· Requirements

· Seller delivers non-conforming goods (or no delivery / repudiates)

· Buyer rightfully rejects or revokes acceptance of goods

· Reasonable purchase of OR contract to purchase goods

· Made in good faith

· Made without reasonable delay

· In Substitution for those goods due from seller

· If the above requirements are met, then price deemed reasonable
· Damages = (K Px) – (Cover Px) + Incidentals + Consequentials – Expenses saved by breach

· Failure to cover does not limit the buyer’s other remedies

· N.B.: Preference for cover over market price

· As long as in good faith, courts are lenient on timing of cover
· 2-713 Market Price:

· Requirements

· Seller fails to deliver / repudiates (treat as delivery of non-conformity)

· Buyer then rightfully rejects or revokes acceptance

· Damages = (Market Px) – (K Px) + (Incidentals) + (Consequentials) – (Expenses saved by Breach)

· Market Price

· Time: When Buyer learned of Breach

· With Anticipatory Repudiation, 3 time options:

· When Buyer learns of Repudiation

· Must be unequivocal + definite

· Date when Seller’s performance is due

· In disfavor – see UCC 2-610, telling the buyer not to wait until perf due

· Commercially reasonable time after seller’s repudiation

· Parallels UCC 2-610(a): await performance after repudiation for a commercially reasonable time

· Place: 

· Default = Place of Tender

· When buyer rejects after arrival or revokes acceptance = Place of Arrival

· 2-716 Specific Performance:
· Requirements

· Seller breaches

· Unique goods OR other proper circumstances…

· Inability to cover

· Output/Req K = particularly or peculiarly available

· Remedies at law would be inadequate

· (3) Replevin also available…but almost never used

· UCC 2-715: Buyer can get both incidental and consequential damages as necessary

· (1) Incidentals = money out of pocket vs. consequentials = money not in pocket

· (2) Consequentials
· (a) 4 Requirements

· Reasonably Foreseeable (Hadley: knew or had reason to know)

· Reasonably certain (calculable)

· Causation (But-For)

· Unavoidable (Mitigation principle)

· UCC 2-719: Seller can exclude consequential damages, as long as not unconscionable

Buyer’s Remedies under the CISG

· Depends on whether Buyer has avoided
· Art. 45: gives all of Buyer’s options

· Avoidance of K

· Closer to cancellation than rescission

· Parties Obligations are discharged (buyer can still get damages)
· Art. 49: Buyer only entitled to avoid under 2 circumstances
· Art. 49(1)(a): Breach by seller is Fundamental
· Fundamental Breach (Art. 25)

· Timely Notice (Art. 39)
· Declaration of Avoidance (Art. 26)
· Art. 49(1)(b): Additional Time
· Seller doesn’t perform
· Buyer gives seller additional time to perform (Art. 47) & 
· Art 47(2): during this additional time, Buyer’s remedies are suspended
· Seller either 
· (1) Doesn’t perform or 
· (2) Declares to Buyer that he cannot perform
· Preference not to avoid the K
· Look to how curable the defect is
· Damages if Buyer has Avoided the K

· FOR ALL OPTIONS, NEED:

· Fundamental Breach (Art. 25) / Non-Delivery

· Buyer must give Notice of Breach (Art. 39)

· Buyer must give Declaration of Avoidance (Art. 26)
· Art. 75: Cover

· Additional Requirements

· Procure substitute goods in

· Reasonable Manner

· Reasonable Time

· Same Formula as UCC

· Art. 76: Market Price

· Additional Requirements
· Current Market Price
· Time: Time of Avoidance
· When Declaration of Avoidance is sent
· Place: Where Goods should have been “Delivered” (Tendered)
· Or, if no current price there, then at a reasonable substitute
· Art. 74: Consequential Damages

· Requirements
· Foreseeability (at time of conclusion of K)
· Causation (But-For)
· Unavoidable (Art. 77 – Mitigation)
· Personal injury / death NOT determined under CISG
· Does discuss expenses saved on its face…but implied 

· Damages if Buyer has NOT Avoided the K – Specific Relief

· If Seller hasn’t delivered anything, Buyer may demand delivery (Art. 46(1))

· If Seller’s delivery is non-conforming

· Buyer may demand substitute goods (Art. 46(2))

· Requirements:

· Fundamental Breach by Seller (Art. 25)

· Substantial Detriment

· Foreseeable (Disjunctive – “OR”)

· Objective: reasonable person of same kind

· Subjective: did breaching party actually foresee?

· N.B.: Quality: Unfit for ordinary purpose = fundamental breach (easy cases)

· Buyer must give Seller timely notice

· Art. 39(1): Must give notice of non-conformity within reasonable time after buyer discovered or should have discovered it.

· Buyer must specify non-conformity

· Art. 46(2): Within a reasonable time thereafter, buyer must give request for substitute goods

· Buyer must return goods to Seller in substantially the same condition as Buyer received them

· Subject to Art. 28 limitation

· N.B.: Not a favored remedy – cumbersome in an int’l transaction
· Buyer may demand Seller repair goods (Art. 46(3))

· Requirements

· Simply non-conformity (not necessarily fundamental breach)

· Buyer’s demand for repair may not be unreasonable

· Buyer must give Seller timely notice

· Subject to Art. 28 limitation

· Art. 28: Specific Performance limited by forum court:

· If a party is entitled to specific performance, a court is NOT obligated to grant this relief unless the court would do so under its own law with non-CISG contracts
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