LAW OF SALES

I. Step by Step Analysis of Article 2 (which can be used for other UCC Art.)

A. Step 1: Look at Article 1 provisions (purposes & policies, definitions, housekeeping rules, etc.)

B. Step 2: Scope of Article 2- issue here has to do w/ warranties; when you have a tranx that fits w/in scope of Art. 2 then provisions of Art. 2 apply including Art. 2 warranty provisions, if not then you must prove your case (i.e. fault)

1. 2-101 and 2-102 says Art 2 applies to tranx in goods

a. goods is defined in Art 2 but tranx is not defined

b. here hybrid Ks come into play and you have to determine if K is for goods or if it’s a K for services (majority rule- predominant factor test, minority rule- gravamen test)

i. EXAM TIP: if you don’t have a sales K or if it’s arguable whether you have a sales or services K (hybrid tranx) then apply gravamen & predominant purpose tests and do analysis under both

2. 2-104 defines merchant

3. 2-105 defines goods

4. 2-106 and 2-107 have tangential importance (dealing w/ Ks & goods severed from realty)

5. NOTE: CISG Art. 2 defines the scope of the CISG

C. Step 3: Ask do we have a sales K under the UCC?

1. Look @ 2-204 (K formation)

2. Look @ 2-205 (Firm Offer)

3. Look @ 2-206 (Offer & Acceptance)

D. Step 4: If you don’t have a sales K Art. 2 DOES NOT APPLY.  If you do have a sales K determine whether K is enforceable.

1. Look @ SF provisions 2-201

2. NOTE: SF applies to claims as well as counter claims (lang. says “action or defense”); so you can have a counterclaim that fails to satisfy SF

a. 2-209- modification of Ks also deals w/ SF

E. Step 5: What are the terms of the K?

1. 2-202 (Parol Evidence Rule)

2. 2-207 (Battle of the Forms)

3. Terms parties agreed to (express terms)

4. 2-300s (Gap Filers)

F. Step 6: Executory Period (what issues develop before actual performance?)

1. Anticipatory Repudiation (2-610, 2-609)

2. Risk of Loss (2-509, 2-510)

3. Impossibility/ Excuse Rules (2-613, 2-614, 2-615)

G. Step 7: Performance Stage

1. 2-600s

a. 2-601- perfect tender rule

b. 2-602- rejection (rightful or wrongful)

c. 2-607- failure to reject properly leading to acceptance

d. 2-606- acceptance

e. 2-608- revocation (rightful or wrongful)

2. 2-508 Cure

3. 2-301- general obligations at performance stage

H. Step 8: Remedies

1. 2-700s

a. 2-703 seller’s remedies

b. 2-711 buyer’s remedies

2. 2-725 SOL

II. Step 1- ARTICLE I

A. Five Purposes, Policies & General Rules Throughout the Code

1. interpret UCC liberally to simplify, clarify and modernize the law governing commercial tranx (§1-103(a))

2. interpret UCC liberally to permit development of the market place (stretch it to encompass new practices) (§1-103(a))

3. interpret UCC liberally to make uniform law among various jdx (interpret to adopt majority views) (§1-103(a))

4. any section in the UCC (with the exception of obligations of good faith, diligence, reasonableness & care) can be varied by agreement; parties can create their own law (§1-302)

a. if not expressly varied by agreement then text of UCC applies

b. standard of reasonableness is “manifestly unreasonable” so if not acting “manifestly unreasonable” then parties can determine standards by which performance of good faith obligations will be measured

5. remedies should be construed to put you in same position as you began

B. Definitions

1. §1-201(a) indicates definitions in §1-201 are not firm they’re contextual (“unless context otherwise requires lang.); if you can argue context otherwise requires then you may be able to persuade a judge that definition should change

2. signed- any symbol executed or adopted with present intention to adopt or accept a writing constitutes a signature

3. agreement- bargain of the parties in fact as found in their lang., OR inferred from other circumstances; not just the lang. of parties, it includes inferences from other circumstances

4. contract- total legal obligation that results from parties agreement as supplemented by any other applicable laws (this is broader than agreement)

5. fungible- goods that are essentially the same by their nature and goods that by agreement are treated as equivalent (parties can decide two goods are fungible)

6. person- broadly defined to include individual, biz, p’ship, any legal or commercial entity

7. knowledge or notice- requires actual knowledge
8. course of performance, course of dealing & usage of trade- defined in §1-303

C. Supplementary Rules

1. if the code doesn’t displace a common law concept you can still use it; prior law is still good law (§1-103(b))

a. concept of what is displaced is tricky; if code is silent on an issue that was covered at common law (i.e. common law covers buyers and sellers but code only covers sellers and is silent on buyers) you can make two arguments:

i. code section displaces all common law and reenacts only the issues that are expressly stated (i.e. only law pertaining to sellers reenacted so law for buyers is displaced)

i. code only displaces common law rules for issues that are expressly stated (i.e. only law pertaining to sellers is displaced since that’s all that is expressly stated)

D. Policing Rules 

1. §1-205- when code uses word “reasonable” you have to look @ nature, purpose & circumstances of the action (same as negligence reas. person)

2. §1-304- any K in UCC imposes obligation of good faith in its performance and enforcement

a. good faith- honesty in fact (subjective) and the observance of reas. commercial standards of fair dealing (§1-201(20))

3. §1-308- encourages party to continue performing its obligations under the K when one party decides it no longer wants to perform; non-breaching party should just say they’re continuing “under protest” (see IX below)

E. Housekeeping Rules

1. §1-107- section captions are part of the law; comments are not
2. §1-106- unless the statutory context otherwise requires singular words include plural & plural include singular; also words of any gender include all genders

3. §1-301(c)- except as otherwise provided- the parties can determine choice of law by agreement whether or not the tranx bears a rel. to the state they choose; this applies to both domestic (1-301(c)(1)) & int’l tranx (1-301(c)(2))

II. Controversial Articles

A. Art. 5- Letters of Credit has been revised & adopted by majority of states (a few states have made amendments)

B. Art. 1- 2004 version of our statutes puts revision in but it’s been adopted in minority jdx so pre-revision is law in majority jdx; §1-301 is the controversial section of Art. 1 which states are arguing over

C. Art. 2- has been revised & revision is extremely controversial; we’ll be tested on pre-revision for exam  

III. Step 2- Scope of ARTICLE II

A. NOTE: when you have a tranx that fits w/in scope of Art. 2 then provisions of Art. 2 apply, including Art. 2 warranty provisions; if not, then you must prove your case at common law (i.e. fault)

B. Article 2 deals w/ tranx in goods(§2-102)

1. tranx- sales, gifts, leases, etc. but word isn’t defined in UCC so you could construe it broadly but individual sections talk only about sales, sellers, buyers, etc. so they could be used to narrow definition also §2-101- short title says Article will be known as sales article of UCC (this also narrows concept of tranx)

2. goods- all things (including specially mfr goods) which are moveable at the time of identification to the K for sale §2-105(1)

a. definition excludes- money to be paid for good, investment securities & things in action

b. definition includes- unborn young of animals, growing crops & things attached to realty which can be severed from the realty

C. Hybrid (Sales & Services) Ks

1. predominant purpose test- look to see if the predominant purpose of the K is sale of goods or services; look at terms in K to see whether it’s broken down into goods & services

a. if ct determines K as a whole is for goods then Art. 2 applies to the entirety of the K (goods AND services portion); alternative, if ct determines K is for services then common law applies to both components of the K

b. you want to argue for sales K most of the time b/c you get all of the UCC provisions including the express and implied warranties and the UCC’s SOL; if it’s not covered under UCC you have harder case of proving negligence

c. there’s a split of opinion for electricity- majority says it’s sale of goods

d. for hospital hybrid Ks, majority view is that they’re services Ks but try to make argument if goods are billed separately from services

2. gravamen test (minority view)- whatever is the focus of the COA is (i.e. if focus of COA is goods then UCC applies, if thrust of litigation is about services then UCC does not apply)

D. Concept of a Merchant

1. §2-104(1)- defines merchant as person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the tranx

2. 2-104(3)- “between merchants” means any tranx where both parties are chargeable w/ the knowledge or skill of merchants

3. NOTE: certain UCC sections only apply to merchants or if tranx is between merchants 

4. NOTE: with farmer selling produce there’s a split of authority, some jdx see farmer as casual seller who doesn’t deal in goods of the kind; other jdx see agribusiness as big business requiring farmers to have skill w/ re: to goods being sold so they’re merchants

IV. Step 3- FORMATION OF A SALES K UNDER THE UCC

A. NOTE: issue here is determining whether there’s a sales K under the UCC; if you don’t have a sales K then Art. 2 doesn’t apply
B. §2-204- K Formation

1. very liberal view of K formation; says K for sale of goods can be may in “any manner sufficient to show agreement including conduct by both parties which recognizes the existence of a K”

2. says agreement may be found even if 

a. moment of its making is undetermined or

b. one or more terms have been left out

C. §2-205- Firm Offers

1. Key Elements

a. Offer (common law definition)

i. language of commitment, relatively complete terms, communicated to the party such that a reasonable person in their position would believe their assent is invited & would close the deal

b. By a merchant

c. To buy or sell goods  

d. In a signed writing (writing must be signed by merchant)

e. Not revocable for lack of consideration (still may be revoked for other reasons)

f. Offer open for term stated or reasonable time with neither exceeding 3 months

2. NOTE: this does not apply to Ks for consideration

3. NOTE: can get past 3 month limit by renewing offer after 3 mo. period

D. §2-206- Offer & Acceptance in K Formation

4. “unless otherwise unambiguously indicated” lang. eliminates mirror image rule (acceptance can be given in any manner and by any medium reasonable in the circumstances); party can offer to make K verbally and it can be accepted by conduct, etc.

a. analysis is in whether lang. in K is unambiguous

V. Step 4- Enforceability of the K- STATUTE OF FRAUDS (§2-201)

A. NOTE: If you determine that you do have a sales K, then we need to determine whether the K is enforceable.

B. Application

1. applies to K for sale of goods for the price of $500 or more 

2. must have a writing to be enforceable

C. Three necessary factors for writing to satisfy SF

1. writing must be sufficient to indicate a K for sale has been made

a. doesn’t have to be 1 sheet of paper, may be several pieces of paper taken together

i. technical reading of the section says quantity term must be on signed piece of paper but other cts have said this isn’t required

2. signed by person against whom enforcement is sought

a. to be signed you only need a symbol executed or adopted w/ present intention to adopt or accept a writing (§1-201(37)) 

i. even letterhead may qualify as a signature b/c it’s intended to authenticate the writing

ii. tape recording may be intended to reduce agreement to a tangible form if we agree before hand that all agreements will be taped but it would be difficult to determine/prove the point at which it was “signed”

3. writing must state quantity

a. diff. readings of this requirement:

i. text of statute only says K won’t be enforced beyond quantity shown (if there is a quantity term you can’t enforce it beyond that amt.) & some scholars think that means quantity term is not required

ii. other scholars point to official comments which state clearly that you need the quantity term

b. price term (which can be left out) is differentiated from quantity term (which must be stated) b/c if you leave out price term you can still prove it w/ extrinsic evidence whereas quantity can’t be easily proven w/ outside evidence

c. §2-306- output and requirements Ks

i. quantity term can be satisfied if K states quantity as output of the seller or requirements of the buyer and the K is an exclusive dealings K

D. Four exceptions to the main rule

1. merchant confirmation letters (§2-201(2))

a. both parties must be merchants

b. confirmation of the K must be sufficient against the sender (so §2-201(1) requirements are triggered and quantity must still be stated)

c. confirmation must be sent w/in a reasonable time (see St. Ansgar Mills)- §1-205 says reasonable time depends on nature, purpose & circumstances; here in determining reasonable time ct may look at custom and practice of the parties (usage of trade, course of performance, course of dealings)

i. ct in St. Ansgar Mills looked @ factors such as volatile market, larger sale prices, parties custom and practice to determine whether time was reasonable

d. unless written notice of objection to its contents is given w/in 10 days after receipt

i. if recipient objects to some but not all of the K terms that’s not enough; recipient must object to full contents of K to prove there’s no K formed

2. partial performance (§2-201(3)(c))

a. payment must be made and accepted OR goods must have been received and accepted

i. if goods are paid for, look to see if full payment or partial payment has been made; if only partial payment look to see if partial payment exception has been satisfied

ii. partial payment exception- if good is indivisible then partial payment will be good enough to show payment as to the 1 quantity; part payment on an indivisible unit is usually sufficient to satisfy §2-201(3)(c)

3. specially manufactured goods (§2-201(3)(a))

a. goods must be specially mfr for the buyer and not suitable for sale to others in the ordinary course of the seller’s biz

b. seller must have made either substantially begun the manufacture or commitments for procurement of the goods for the buyer before the buyer’s notice of repudiation

c. good policy b/c usually someone wouldn’t undertake to perform K for specially mfr goods that couldn’t be resold unless they thought they had a K

4. admission in a legal proceeding (§2-201(3)(b))

a. party against whom enforcement is sought must admit in a pleading, testimony or otherwise in court that a K for sale was made

b. K won’t be enforced beyond quantity of goods admitted
E. there’s a split of authority on whether recognized K exceptions (i.e. promissory  or equitable estoppel) apply to §2-201

1. text of §2-201 says “except as otherwise provided in this section” which means all exceptions are within §2-201 so any exceptions outside of the section don’t apply

2. other jdx say promissory estoppel can be used and the revised Art. 2 addresses this by removing the “except as otherwise provided” lang. and saying other exceptions apply in Comment 2

F. Revised §2-201(4) says just b/c K cannot be performed w/in 1 yr, as long as it otherwise satisfies SF it will still be enforceable

G. SF lists diff. classes of Ks requiring a writing (i.e. sales of goods, real estate, etc.) but there are other classes of Ks that are not listed there but require a writing as well, these Ks are “in the nature of SF”

H. NOTE: SF applies to claims as well as counterclaims, so you can have a counterclaim that fails to satisfy SF

I. NOTE: §2-209 modification of Ks also deals w/ SF

1. if you modify the K, SF must be satisfied if the K as modified is w/in the SF

a. oral modifications might need to be in writing to be enforceable

b. any quantity change must be in writing; any change moving the K over $500 must be in writing

c. no consideration required for modification under 2-209

VI. Leases

A. There’s a distinction between a lease of goods & a disguised lease of goods; see §1-201(37)- lease distinguished from security interest 

1. if lessee has option to become the owner of the leased goods at the end of the lease period for nominal or no consideration it’s a sale (you get the full economic life of the goods)

2. if lessee has the right to walk away/ terminate the deal at any time it’s a lease

3. if lease is for entire economic life of the leased goods w/ or w/out renewal it’s a disguised sale

VII. Step 5: What are the terms of the K?
A. Parol Evidence Rule (§2-202)
1. terms in confirmatory memoranda of the parties or otherwise set forth in a writing intended by the parties to be a final expression of their agreement may NOT be CONTRADICTED by evidence of:

a. any prior agreement or
b. a contemporaneous oral agreement

2. but it MAY be EXPLAINED or SUPPLEMENTED by:

a. course of performance, course of dealing or usage of trade (§1-303) and

b. evidence of consistent add’l terms unless the ct finds the writing to have been fully integrated (a complete and exclusive statement of the terms of the agreement)

i. NOTE: usually when there’s a merger clause cts infer that writing is fully integrated

B. Battle of the Forms (§2-207)
1. purpose of §2-207 is to circumvent old common law mirror image and last shot rules

2. Common Scenario: Buyer sends out purchase order (form #1); seller acknowledges purchase order, sends goods and then sends invoice (form #2); forms are conflicting- buyer’s order form says seller will give warranties while seller’s acknowledgment disclaims certain warranties

a. §2-207(1) proviso clause says “unless acceptance is expressly made conditional on assent to the add’l or diff. terms”

i. if proviso clause is not used as part of the accepting form, the purported acceptance creates a K so go to §2-207(2) to determine terms of the K:

· add’l terms:
· if parties are NOT merchants add’l terms do not become part of the K unless you have express assent (they’re construed as proposals to the K)

· NOTE: you need clear express assent; acceptance of goods is not enough (Klocek v. Gateway p. 86)

· if parties ARE BOTH merchants, add’l terms become part of the K unless one of the 3 exceptions in §2-207(2)(a)-(c) applies:

· Offer expressly limits acceptance to the terms of the offer (§2-207(2)(a))

· They materially alter it (§2-207(2)(b))

· Term materially alters the K if it would lead to “surprise or hardship”; surprise= both subjective and objective (must be surprise to person and reasonable person wouldn’t have known); hardship= impossibility or open ended liability

· Person objecting to inclusion of the term has burden of proving it “materially alters” the K

· Notification of objection to them has already been given or is given w/in a reasonable time after notice of them is received (§2-207(2)(c))

· diff. terms (split of authority):

· Some say diff. terms are handled in §2-207(2) but they are always deemed to materially alter the K so they knock ea. other out so K is comprised of consistent terms and UCC gap fillers only (this is the view in §2-207, comment 3)

· Others say text in §2-207(2) only says “add’l terms” so diff. terms aren’t dealt with in §2-207 (2); b/c it’s not addressed you just knock out both conflicting terms and substitute w/ UCC gap fillers; if it’s not in the UCC then do nothing

· Others treat it like add’l anyway using Comment 3 as authority; Comment 6 says when clauses conflict ea. party must be assumed to object to conflicting terms (so essentially they knock ea. other out here too)

ii. if proviso clause is used in the accepting form, the exchange of forms does NOT create a K (form using proviso clause is a counteroffer not an acceptance) so go to §2-207(3) to see if a K has been formed there

· §2-207(3) says K may be formed if conduct by both parties recognizes the existence of a K even though writings do not otherwise establish a K; if K is formed this way, terms of K are those on which the writings agree (consistent terms) & UCC gap fillers

3. Klocek v. Gateway (p. 86): P buys D’s Gateway computer; P upset b/c D made false promises of tech support & breached warranties; D argues 4 dismissal b/c it felt K provided for mandatory arbitration; ct concluded P was the offeror (offer= order); §2-207 analysis (even though there’s only 1 form):

a. P-offeror offered to buy computer and Gateway accepted by shipping computer but shipment included form w/ standard terms including arbitration

i. If this is treated as an acceptance by Gateway w/ add’l terms then we go to §2-207 analysis; no indication that Gateway insisted on consent to add’l term so K formed; go to §2-207(2) to see if add’l terms become part of K

ii. Under §2-207(2) since there’s a non-merchant involved (P) then terms don’t become part of the K unless there’s express assent; ct held P accepting computer was not enough of a manifestation of assent to add’l terms, you need a clear express manifestation of assent

iii. Since no express assent add’l terms are not part of the K

C. Other (Default) Terms in UCC
1. §2-300 area of the Code includes a lot of the default terms

a. default terms= terms code gives if you don’t have an agreement as to the term itself

b. §2-204(3)- banishes old common law rule that K not formed when indefinite; UCC says K still formed even though one or more terms are left open as long as parties intended to make a K; every K term does not have to be stated

c. Q: Can you have a K totally made up of default terms? A: If parties say to ea. other let’s use all default terms, you have an agreement to use default terms.  BUT if parties don’t agree to use all default terms and it just so happens that terms are left open, you’d have to deal w/ argument of indefiniteness and since quantity term wouldn’t be stated you’d have a possible SF problem.

2. Quantity Term

a. Having quantity term left out is rare b/c 2-201 SF requires it for enforcement of the K

b. 2-306 deals w/ quantity gap filler

i. output & requirements K

ii. argument would be if someone says I’ll buy all your output, that is a sufficient quantity term under 2-306 as long as you satisfy 2-306 requirements of (acting in good faith, exclusive dealings, state “all my output” or “all I require” etc.)

3. Price Term

a. Parties may reach an agreement for price of goods; but when there’s no agreement on price 2-304 and 2-305 are gap fillers

i. §2-305(2) sometimes leaving price out will allow gap filler term to come in (b/c parties agree to fix price later in good faith), while other times, it means parties didn’t intend to be bound by a K (§2-305(4))

· 2-305- Open Price Term- price= “reasonable price” at time for delivery

· 2-305(2) includes good faith requirement

ii. 2-304- price can be made payable in money or otherwise; barter tranx are acceptable

· also says ea. party is a seller of the goods which is he to transfer; this is impt. for warranty terms

b. Landrum v. Devenport (p. 216): K for sale of a car; open term= price term; issue is dealer said price was $22K and buyer said price agreed upon was sticker price; dealer is arguing that there was a novation (change in terms by agreement; substitution of new K for old K) since buyer actually paid the $22K (market price); buyer paid the market price b/c he wanted the car and the only way he could g’ty getting it was to pay market price; buyer explicitly said he was buying car at $22K under protest (this reserved his rights under §1-308)

i. 2-204(3)- even if terms left open K for sale not unenforceable for indefiniteness

ii. there’s a reference in the case to §1-207, §1-207 doesn’t exist in the new code in Art. 1 so case is citing to a section that is no longer relevant; §1-308 is the new law

4. Payment Term

a. Price and payment terms are diff.; how price is to be paid is treated differently from arriving at actual price for the good

b. If parties don’t agree as to how price is to be paid 2-310 is the gap filler

i. 2-310- payment is due at the time and place at which buyer is to receive the goods, unless parties agree otherwise

ii. 2-325-Letter of Credit (see below for more detailed info)

· 2-325(2)- delivery to seller of a proper letter of credit suspends the buyer’s obligation to pay

· HYPO: Sales k; price, quantity. etc. have all been agreed upon; open term is payment; buyer goes to bank to get bank to issue letter of credit to seller; 2-325(2) says delivery to seller of proper letter of credit from bank suspends buyer’s obligation to pay; if the letter of credit is dishonored, the seller may on seasonable notification to the buyer require that buyer make payment directly to him

5. Delivery Term

a. 2-307- deals w/ whether delivery is to be in installments or in one group: all goods must be tendered in a single delivery unless there’s an agreement otherwise for delivery in installments; baseline rule is single delivery

b. 2-308- deals w/ place for delivery: place for delivery is seller’s place of business or if he has no biz, his residence unless otherwise agreed

c. 2-309- deals w/ time for delivery; if you don’t agree on a time term gap filler is a “reasonable time”

E. Warranty Terms  (see below)

F. §2-609 Right to Adequate Assurance of Performance
1. K for sale imposes an obligation on ea. party that the other’s expectation of receiving due performance will not be impaired; applies to every K for sale

2. HYPO: K for sale of goods; K signed today and goods will be provided in 1 wk; tomorrow buyer calls to say he’s “changed his mind”; seller then would want to get assurance in writing under 2-609(1); see also 2-610 which deals w/ anticipatory repudiation

3. 2-610- allows you to call off performance before performance is due

G. Unconscionability (Unconscionable Terms)

1. Unconscionability not defined in the code

2. It’s an issue for the judge b/c the K can be totally rewritten if its found to be unconscionable or have an unconscionable term

3. §2-302(2) hearing is mandatory

VIII. WARRANTIES

A. Two types in UCC

1. Warranties of quality (merchantability) & Warranties of title (ownership)

a. Can be express (§2-313) or implied (§§2-314, 2-315)

B. Warranties of title (ownership)

1. §2-312- Warranty of Title and Against Infringement

a. says subject to §2-312(2) (disclaimers) there is in a K for sale a warranty by the seller that:

i. the title conveyed shall be good and its transfer rightful; and

ii. the goods shall be delivered free from any security interest or other lien or encumbrance of which the buyer at the time of contracting had no (actual) knowledge

b. if a buyer has to defend title and there was a colorable challenge, then there’s been a breach of the warranty of title (see official comment 1)

c. NOTE: warranty extends to buyer whether or not the seller was in possession of the goods at the time the sale or K to sell was made

d. NOTE: sales under Art. 9 include warranties unless properly excluded under §2-312(2) (specificity requirement) or special provisions for exclusion (§9-610(d) and (e)) (see Comment 5 to §2-312)

2. NOTE: CISG Art. 41 is the CISG Warranty of Title

3. §2-312(2) Disclaimer of Warranty of Title 

a. a warranty under §2-312(1) will be excluded or modified only by specific language or circumstances which give the buyer reason to know that the person selling does not claim title in himself or that he is purporting to sell only such right or title as he or a 3rd person may have

b. NOTE: this is the ONLY WAY to disclaim a §2-312 warranty §2-316(3) DOES NOT APPLY here

4. §2-312(3) Merchant Provision

i. unless otherwise agreed a seller who is a merchant g’tees that goods shall be delivered free from rightful claims of 3rd person (patent or trademark claims) unless the buyer wanted the goods modified in some way and some 3rd party claim arises out of such modification

5. Power to Transfer Title

a. §2-403(1) says purchaser of goods acquires all title his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased

i. i.e. if seller has good title, he can give purchaser good title but if seller does not have good title then purchaser cannot take good title

b. §2-403(1) says a person w/ voidable title has power to transfer a good title to a good faith purchaser for value

i. i.e. if you bought a watch w/ a bounced check and seller finds out they can void that sale, but if you’ve already resold the watch to an innocent purchaser, that innocent purchaser has good title even though you as the seller only have voidable title

ii. NOTE: a defrauder (i.e. person passing a bad check) IS a purchaser under this section whereas a thief (i.e. person who stole the goods) IS NOT a purchaser

c. §2-403(2)-(3) hypo- if you take your watch to a merchant to get it fixed and merchant fixes and sells the watch to someone else without your permission, the purchaser who got the watch from the merchant has better title than you as long as they’re bona fide

i. NOTE: if you have a watch and thief steals it from you and then takes it to merchant to fix it; merchant then sells it to bona fide purchaser then you have better title than the bona fide purchaser b/c the thief broke the line of title and had not rights to transfer to the merchant

ii. NOTE: if you just have voidable title (i.e. you bought watch from seller with a check that bounced) and seller finds you they can void that sale (i.e. take the watch back) but if you sell that watch to someone else before seller finds you, you’ve passed good title onto that person (§2-403) so that seller cannot take watch back from them

C. Express Warranties (§2-313)

1. Overview

a. Express warranty has to do w/ individual nature of item sold; this is a dickered term (aspect of an individual bargain) so an affirmative act is req.

b. Express warranty is given by sellers

c. Express warranties don’t require formal words of warranty (§2-313(2)) so no requirement that seller say “I warrant” or “I g’ty”; seller doesn’t have to have specific intention to make a warranty

d. Section absolutely states use of analogical reasoning; warranties section deals w/ sales but official comment says you can use express warranties w/ re: to non-sales tranx (see Comment 2 and 3)

e. Expression- “basis of the bargain” is not defined; comment 8 described what drafters considered basis of the bargain to be ; whatever seller says w/ re: to goods are going to become basis of bargain unless they can be taken out; once seller says something it’s presumably gonna become basis of the bargain unless someone can show that it’s not

f. NOTE: CISG Article 35(1) and 35(2)(c) are the CISG Express Warranty provisions

2. §2-313 says express warranties are created if:

a. seller makes an affirmation of fact or promise to the buyer which relates to the goods and becomes part of the basis of the bargain

i. basis of the bargain- doesn’t req. reliance; buyer doesn’t have to rely on the words of seller (see Comment 3); all of the statements of the seller basically become part of the basis of the bargain unless good reason is shown to the contrary (see Comment 8)

· seller can try to show something’s not “basis of the bargain” by demonstrating the buyer explicitly didn’t rely on the seller’s representation

ii. NOTE: precise time as to when affirmations are made is not material; argument is it’s still basis of the bargain even if made after the sale b/c buyer possibly would’ve returned the goods otherwise (see official comment 7 and §2-209 rules for modification)

· Warranty becomes a modification and need not be supported by consideration if it is otherwise reasonable (assuming there’s already an agreement- offer, acceptance, etc.)

b. any description of the goods is made part of the basis of the bargain

i. NOTE: if seller tells buyer “this is a good car: this probably is NOT an express warranty; counterargument: when you take the word car on its own that’s a description of the good making it an express warranty; if you warrant that it’s a “car” and car breaks down then some would say warranty’s probably not breached while others would say implicit in the word “car” is the notion that it will be driveable

· question turns on what you’ve warranted when you say that something’s a “car”; most likely that when you describe goods that you’re warranting that the goods are fit for their ordinary purpose

c. any sample or model is made part of the basis of the bargain

3. Affirmation of Fact vs. Puffing

a. Review Problem 21 and 22 in book

b. §2-313(2) basically says puffing (an affirmation merely of the value of the goods or a statement purporting merely to be the seller’s opinion) cannot be the basis of the bargain and does not create a warranty

c. NOTE: cts have found warranty for statements such as “A-1 shape” and “mint condition”

d. Factors to look @ in determining whether it’s puffing or not:

i. usually cts look for warranty for more specific than general statement

ii. written statement looks more like warranty then oral statement

iii. consider whether term/ phrase is a term of art w/in the industry (i.e. “mint condition”)

4. Disclaimer of Express Warranties (§2-316)

a. VERY difficult to negate an express warranty b/c issue becomes you can’t create a warranty on the one hand and negate it on the other; best way to go is not to give express warranty in the 1st place

i. See Bell Sports (motocross helmet case)

b. §2-316(1)- words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent w/ ea. other Subject to the Parol Evidence Rule
i. if terms are contrary ambiguities are construed against the drafter (here it would be the seller)

c. parol evidence rule comes in b/c if you have a written agreement w/ a merger clause (means it’s a final expression) so disclaimers outside of that written agreement won’t come in

i. seller can attempt to disclaim express warranties by putting a merger clause in K, but some courts will deem the clause as unconscionable in allowing the seller to do something indirectly that he cannot do directly. A better way to deal w/ the issue for the seller is to limit remedies for breach of warranty

d. no conspicuousness requirement in statute b/c that applies to implied warranties in §2-316(2) but cts often require it anyway

D. Implied Warranties

1. these arise automatically so nothing has to be done, said or written

2. §2-314 Warranty of Merchantability

a. warranty of merchantability is implied in a K for sale if seller is a merchant w/ respect to goods of that kind
i. for this section to apply seller must be a merchant with respect to goods of that kind

b. warranty of merchantability requires:

i. good passes w/out objection in the trade (§2-314(2)(a))

ii. in the case of fungible goods (§1-201(18) goods for which one unit is equivalent of any other like unit) are of fair average quality in the description (§2-314(2)(b))

iii. the product must be fit for the ordinary purposes for which the goods are used (§2-314(2)(c))

· see Daniell where P locked herself in the trunk of her car as a suicide attempt and ct felt that was not the ordinary purpose of a trunk; ordinary use= foreseeable use

iv. run, w/in the variation permitted by the agreement, of even kind, quality…(§2-314(2)(d))

v. are adequately contained, packaged, and labeled as the agreement may require §2-314(2)(e)

· says part of warranty of merchantability is packaging (see Shaffer where wine served and consumed in wine glass meant both wine and it’s container (glass) were considered to be warranted by restaurant)

vi. will conform to the promise or affirmations of fact made on the container or label §2-314(2)(f) 

c. §2-314(3) says unless excluded or modified implied warranties may arise from course of dealing or usage of trade (§1-205)

d. NOTE: §2-314 expressly states that under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale (§2-314(1)); so section clears up any sales/services K ambiguity and makes this a strictly sales K for the purposes of §2-314 analysis

e. NOTE: usually in a warranty action 4 problem w/ a good P can sue for breach of express/ implied warranty, negligence and strict product liability (§402A)

i. Under K claim (warranties) you need to prove privity but not fault

ii. Under negligence claim you don’t need to prove privity but need to prove fault

iii. Under products liability claim you don’t need to prove privity or fault

f. Disclaimer of Warranty of Merchantability (§2-316(2))

i. Seller must:

· Include the word “merchantability” AND

· If the disclaimer is in a writing the words must be conspicuous  (i.e. larger font, bold letters, diff. color text, next to its own signature line, etc.; see §1-201(10) whether it is conspicuous is a determination for the ct)

g. NOTE: CISG 35(2)(a)-(c), (d) are the CISG Warranty of Merchantability provisions

3. §2-315 Warranty of Fitness for a Particular Purpose

a. if buyer wants to use goods for something beyond their ordinary purpose, a warranty of merchantability is not enough! But the buyer may be able to sue for breach of the implied warranty of fitness for a particular purpose if the buyer can satisfy §2-315 (2 requirements):
i. seller at the time of contracting has reason to know any particular purpose for which the goods are required AND
ii. buyer is (actually) relying on the seller’s skill or judgment to select or furnish suitable goods
b. NOTE: if buyer himself is insisting on a particular brand he is not relying on the seller’s skill and judgment and so no warranty (see comment 5)
c. NOTE: if unclear whether express or implied warranty for a particular purpose is applicable, implied warranty for a particular purpose will be applied EXCEPT where the buyer has taken on the responsibility of furnishing the technical specifications (see comment 2)
d. see Daniell no breach of implied warranty for fitness for a particular purpose b/c uncontroverted fact that P didn’t contemplate use of the trunk for suicide or exiting the vehicle when she purchased the car

e. see Webster (fish chowder case) where Ct takes the position if the foreign substance is a natural substance that appears in the food then it’s not unfit; chowder only would’ve been unfit if it had contained something that buyer wouldn’t have expected

f. Disclaimer of Implied Warranty of Fitness (§2-316(2)

i. Seller must:

· Use a writing AND

· Disclaimer must be conspicuous

· NOTE: there’s no particular form of words required; lang. excluding all implied warranties of fitness are ok if it says “ there are no warranties which extend beyond the description on the face hereof”

ii. NOTE: there’s no exception for merchants (i.e. you still need conspicuous disclaimer if you’re dealing w/ merchants) see Cate
iii. NOTE: cts have accepted argument that inconspicuous lang. is immaterial when the buyer has actual knowledge of the disclaimer (see Cate p. 135) but there’s no textual support for this

g. NOTE: CISG Article 35(2)(b) is the CISG provision for implied warranty of fitness for a particular purpose

4. Implied Warranty Issue (p. 122)- does someone violate an implied warranty when only a small segment of the population might have an adverse reaction to the product? A: the larger portion of the population that has an adverse reaction the more likely breach of warranty but if only a small portion of the population has an adverse reaction no breach

5. More on Implied Warranty Disclaimers (§2-316)

a. Policy Issue: concurring opinion in Cate said should prohibit all disclaimers of implied warranties of merchantability and fitness b/c they were established to protect consumers; giving sellers almost an unlimited license to disclaim warranties goes against purpose of creation; counter argument: if buyer wants to buy an inferior product that he’s been apprised of for a cheaper price he should be allowed to do so and seller should be allowed to protect themselves from buyer later coming back and suing on the implied warranties by disclaiming them

b. NOTE: to disclaim all implied warranties use expressions “as is,” “as they stand,” “with all faults” or other lang. which makes it clear to buyer that there are no implied warranties (§2-316(3)(a))

c. NOTE: if buyer’s examined the goods fully OR refused to examine goods there’s no implied warranty w/ re: to defects he could’ve seen during the examination (§2-316(3)(b))

d. NOTE: implied warranty can also be excluded or modified by course of dealing, course of performance or usage of trade (§2-316(3)(c))

e. Post-sale disclaimers

i. §2-313 comment 7 hypo: when you go into buy something, you buy it and then turn as you are walking out and get an affirmation of fact from the seller (i.e. the shirt will keep you warm); does the buyer have a warranty? Two arguments:

· Argument #1- bargain is still ongoing b/c buyer has opportunity to return good so statement was the basis of the bargain and there’s an express warranty

· Argument #2- what seller said is a modification and both parties agree so there’s an express warranty

· NOTE: to modify the K you need an agreement to modify by both parties

ii. NOTE: disclaimers in manuals that are sent/ shipped after bargain is over do NOT count; Here bargain is over so seller would have to argue it’s a modification of the K to add the disclaimer but you’d need for there to be an agreement from both parties and buyer most likely will not agree to disclaimer

· Bowdoin v. Showell Growers (p. 142): adopts view that you can’t have a post-sale disclaimer of warranty; Ct says post-sale disclaimer is by definition not the basis of the bargain so any disclaimers given after the fact would be a modification which would require agreement of both parties

· Rinaldi v. Iomega Corp. (p. 147): adopts view that you can have a post-sale disclaimer of warranty; Ct says that disclaimer given after the fact is kind of a “layered K” so that at the point you get disclaimer out of packaging you have option to return good to seller if you don’t agree to its terms

f. CISG Article 35(2) “except where the parties have agreed otherwise. . .” allows for disclaimer of CISG warranties

i. CISG Art. 6 allows you to disclaim the whole CISG (it’s an opt out provision)

E. Limitations on the Warranty 

1. Limitations on Remedies

a. you can create warranties of title, quality, etc. under UCC (2-312, 313, 314)

b. you can disclaim the warranty you have created (2-316)

c. you can limit remedy that can be used w/ re: to warranty given

i. i.e. “buyer’s remedy limited solely to repair or replacement of defective parts”

ii. §2-719(1)(a) says parties may, by agreement, provide for remedies in addition to or in substitution for those provided in Art. 2 AND may limit or alter the measure of damages recoverable under Art. 2

d. if you have an exclusive remedy if there’s a breach of warranty you must seek out that remedy but if exclusive remedy fails its essential purpose then UCC Art. 2 gap fillers apply (§2-719(2))

i. Comment 1, §2-719 says at least minimum adequate remedies must be available; buyer can’t be left with absolutely no remedy

2. Reconciling §2-719(2) and §2-719(3)- two possible outcomes:

a. If 2-719(3) is dependent on 2-719(2) then the limitation on consequential damages would fall out and buyer will always have right to sue for consequential damages (as provided by §2-715)

b. If the two subsections are independent then remedy of consequential damages exclusion survives unless it’s unconscionable

i. HYPO: exclusive repair or replacement provision in the K fails its essential purpose; K also has a limitation on consequential damages; situation then becomes resolving the conflict between 2-719(2) which allows the buyer the right to seek any remedies provided by the UCC (including consequential damages) and 2-719(3) which says seller can limit consequential damages unless the limitation is unconscionable; there are two diff. ways to look at it at this point:

· Clauses are dependent- buyer gets consequential damages period; limitation on consequential damages not enforceable

· Clauses are independent- consequential damages limitation (2-719(3)) is read independently so the consequential damages limitation is enforced unless it is found to be unconscionable, in which case the buyer would be entitled to consequential damages

F. Defenses in Warranty Actions

1. Notice (§2-607(3))
a. Rule: buyer within a reas. time after breach was discovered or should have been discovered must give seller notice

i. No indication that notice must be formal or in writing

ii. Official comment isn’t clear on whether you have to threaten lawsuit but prof. says you don’t

iii. Section is silent on whether you have to say word “breach” but prof. says using word “breach” makes for a stronger case

iv. Filing a lawsuit alone is NOT enough notification of breach; there must be some indept. notice 

· NOTE: there’s a split of authority on this and a minority of cts say it IS enough; see Armco case

b. Policy reason behind requiring buyer to notify seller

i. Want to give seller opportunity to cure breach

ii. Gives parties opportunity to settle & negotiate outside of court

c. §2-607 “reasonable time” requirement:

i. what’s a reasonable time will depend on the case and goods at issue (i.e. if it’s a perishable commodity like apples there’s a strong argument for quicker notice)

d. adequate notice

i. words used have to be strong enough to indicate to seller that buyer believes there’s been a breach

· i.e. words “disappointed by late shipment” might not be strong enough

· should’ve used words like “I view your nonperformance or late performance as a breach of the K”

· has to be enough to let seller know how buyer’s characterizing the facts, for all he knows late shipment may be accepted or okay w/ buyer

2. Burden of Proof (2-607(4))
a. burden is on buyer to establish any breach w/ re: to goods accepted

b. Flippo (p. 170): spider in pants case where spider bit P while she was trying on clothes in D’s store; P failed to meet burden of proof that pants concealing a venomous creature weren’t fit for their ordinary purpose; P went ahead and bought the pants and wore them and washed them since the incident suggesting that the goods (pants) weren’t defective; also no evidence that spider was part of the product (spider could’ve jumped off of P or could’ve attached itself to the pants at a later time)

3. Privity (2-318)
a. Buyer must establish there was in fact and in law a K between the two parties (privity); §2-318 deals w/ 3rd party beneficiaries

b. Two types of privity

i. Vertical- problem of how far back of the chain of buyers you can go 

ii. Horizontal- problem of identifying who else the retail seller is liable to other than the immediate purchaser

c. §2-318 lists 3 alternatives (A, B, C); ea. state can adopt one of the 3 alternatives

i. CA hasn’t adopted ANY of the alternatives but instead deals w/ issue by case law; no specific statute enacted

ii. Alternative A- Deals only w/ horizontal privity

· NOTE: this is the most restricted alternative

· Says “natural person” whereas Alt. C says “any person” so diff. here is that corp. is not included but would be included in Alt. C

· Warranty extends to family, household and guests as long as it’s reas. to expect such person may use, consume, etc. good

iii. Alternative B- Deals w/ both vertical & horizontal privity

· Limits extension of warranty to persons injured; this alternative doesn’t protect against property loss

· Seller has to have reason to expect such person to use, consume, etc. good

iv. Alternative C- deals with vertical privity

· Broader definition of person (doesn’t have to be a natural person so this includes corp.)

· Not limited to personal injury so breach can be based on damage to property

G. Products Liability

1. Differences btwn strict liability and breach of warranty actions (p. 189):

	Strict Liability (402A)
	Breach of Warranty Actions

	Product must contain a defect
	No defects required (i.e. could have a COA if product, although not defective, isn’t fit for particular purpose)

	No notice required for breach
	Notice requirement (§2-607(3)(a))

	No privity requirement
	Privity required

	SOL for tort actions such as strict liability are shorter but they start to run when harm is discovered
	§2-725 provides 4 yr SOL for breach of warranty actions which starts when breach occurs

	Can’t disclaim strict liability or limit remedies for strict liability
	Can disclaim warranties and limit remedies (§§2-316, 2-719)

	Damages limited to those for physical injury
	Damages in UCC COAs are not limited to those for physical injury (§2-715)


2. East River Steamship (p. 179): steamships w/ defective turbines case; Issue: Can tort law be applied to when a defective product purchased in a commercial transaction malfunctions, injuring only the product itself and causing purely economic loss?
a. 3 views on whether you can bring K or tort action under these circumstances:

i. One view says if it’s solely property damage (to property buyer bought) then it must be brought as K action

· Blackmon adopted this view saying case is really about insufficient product value which really comes down to the K not tort so you’d have to bring a K action such as breach of warranty of merchantability

ii. Other view says action can sound solely tort

iii. Another view said sometimes it can sound in tort and sometimes in K; it will depend on the resulting harm

b. economic loss doctrine: only thing that’s lost is the economic value of the item

H. Magnuson Moss Warranty Act- See 2.21.05 notes but NOT ON EXAM
IX. PERFORMANCE OF THE K 

A. Overview

1. if we know we have a K w/in the scope and if we know what the terms are, the parties will proceed to perform

2. During the performance stage of the K:

a. §2-301- talks about general obligations of parties in the performance stage

i. obligation to transfer and deliver on seller

ii. obligation to pay on buyer

B. Executory K- period where parties are bound by K but neither party has performed yet; note: when parties actually perform K has been executed

1. during executory stage one of the parties can still back out of the K

2. §§2-609, 2-610, 2-611- deal w/ issues that come up in executory stage

a. §2-610- anticipatory repudiation

i. if either party repudiates the K (either overtly and unequivocally in a writing or by failing to satisfy adequate assurance in §2-609) w/ re: to a performance not yet due, section says what other party can do

· repudiation isn’t defined in section but Comment 1 says it centers on an overt communication (i.e. “The deal is off”); letting other party know before K performance is due unequivocally that you don’t intend to perform

· NOTE: there’s a section that allows person who has repudiated to retract that repudiation (§2-611)

b. §2-609- right to adequate assurance of performance

i. creates a process by which a party can determine whether or not an expected performance from the other party will be forthcoming

ii. If it looks like party isn’t going to perform, other party should request an adequate assurance of performance from the non-performing party in writing; if they don’t get an adequate assurance of performance then they can assume it’s a repudiation and take advantage of §2-610 and can suspend their obligation to perform

· Adequate assurance must be given w/in a reasonable time not to exceed 30 days then party can assume there’s been a repudiation of the K and not perform

c. §2-611 Retraction of Repudiation
i. allowed if done before repudiating party’s next performance is due unless the aggrieved party since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final. 

3. During executory stage goods can be lost or stolen creating a “Risk of Loss” problem (these are quasi terms of the K too)

a. §2-509- deals w/ risk of loss in the absence of breach

i. General rule: absent contrary agreement, (1) where the seller is a merchant, the risk of loss passes to the buyer on the buyer’s actual receipt of the goods; and (2) where the seller is not a merchant, risk of loss passes to the buyer when the seller tenders delivery. – 2-509(3)

· Risk may pass earlier if it’s a bailment situation (§2-509(2))

· §2-503(1) tender requires seller:

· (1) hold conforming goods @ buyer’s disposition and

· (2) give buyer notification reasonably necessary for the buyer to take delivery

· notify buyer of where goods are to be picked up, or when they’re being shipped, or how they’re being shipped

· §2-509(4) says provisions of this section are subject to the risk rules in §2-510 so §2-510 trumps §2-509

· §2-510(1) says risk of loss remains w/ seller until cure or acceptance if the tender or delivery of goods so fails to conform to the K as to give buyer right to reject them

· b/c seller’s at fault risk of loss stays on them

· §2-510(2) if the buyer rightfully revokes acceptance he may, to the extent of any deficiency in his effective insurance coverage, treat the risk of loss as having rested on the seller from the beginning

· here whatever buyer’s insurance doesn’t cover falls on seller; note though that 1st buyer’s insurance coverage must be exhausted

· argument: buyer can always argue that he didn’t have a reasonable opportunity to inspect the goods so there was no perfect tender and then proceed under that analysis

· §2-510(3) when the buyer repudiates or is otherwise in breach before risk of loss has passed to him the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer
· this is the inverse of 2-510(2) so that buyer must pick up any loss not covered by seller’s insurance

ii. During executory stage there could be destruction of goods when goods are being shipped by carrier

· §2-509(1)(a)- shipment Ks- here parties agree that once seller gets goods to the carrier buyer takes the risk of loss

· C.I.F. and C. & F. always indicate shipment Ks

· F.O.B. can indicate either a shipment or destination K depending on the place that’s named (i.e. if it’s F.O.B. seller’s warehouse in India it’s a shipment K; if it’s F.O.B. buyer’s store in Austin it’s a destination K)

· §2-504 sets forth rules for shipment by seller in a shipment K; seller must:

· put goods in possession of a carrier and make a reasonable K for their transportation (§2-504(a))

· obtain and promptly deliver or tender any documents buyer will need to obtain the goods OR any documents otherwise required by the agreement or usage of trace (§2-504(b))

· promptly notify the buyer of the shipment (§2-504(c))

· NOTE: if seller fails to notify buyer under (c) or to make a proper K under (a) buyer has grounds for rejection only if material delay or loss ensues.

· §2-504(1)(b)- destination Ks- here parties agree that goods must be delivered to buyer by the carrier before the risk of loss passes from seller to buyer

· NOTE: presumption is in favor of shipment Ks 

4. During executory stage there could be an installment K and breach problem (§2-612)

C. Perfect Tender Rule- §2-601- deals w/ what happens when goods reach the buyer; buyer can reject all of the goods if the goods or the tender fail in any respect

1. Tender and defect are separate issues:

a. If goods are defective they can still be tendered perfectly (i.e. arrive when they’re supposed to)

b. If goods are correct but then there’s some defect in the tender that is also a basis for rejection

2. note: there are many exceptions to this rule:

a. have to act in good faith w/ re: to the word “any”,

b. right to cure provisions (§2-508),

c. if you have in the K a particular method of berthing or loading and it can’t be done (i.e. becomes commercially impracticable)you’re required to accept the alternative (§2-614)

3. when goods come buyer can:

a. reject goods as nonconforming (§2-602)

b. accept goods and later discover problems (§2-608 revocation)

4. NOTE FOR EXAM: review problem 64 (p. 284) were sphinx, gargoyle and centaur were purchased under 3 separate Ks; b/c they were analysis had to be done as to ea. K BUT if all were purchased under 1K then buyer would have discretion under §2-601 to reject all goods b/c of defective tender as to one of the goods and you wouldn’t have to prove nonconformity as to the other two goods

D. Identification of the Goods (§2-501)

1. §2-501- tells us when goods are identified to the K

2. can take place as explicit agreement, but usually doesn’t happen that way

a. in the absence of an explicit agreement there are 3 rules:

i. if K is for sale of goods already existing and identified then identification occurs when the K is made

ii. if K is for sale of future goods other than those in option #3, identification occurs when the goods are shipped, marked or otherwise designated by the seller as goods to which the K refers

iii. the third option covers crops and young animals

· crops: identification occurs when the crops are planted or otherwise become growing crops if the K is for the sale of crops to be harvested within 12 mo. or the next normal harvest season after contracting, whichever is longer

· young animals:  identification occurs when the young are conceived if the K is for the sale of unborn young to be born w/in 12 mo. after contracting

· NOTE: products of lumbering, mining or fishing are NOT covered under this option, they come under option #2 dealing w/ future goods

E. Right to Cure (§2-508)

1. if the seller hasn’t made perfect tender and the buyer rejects the goods as a result, the seller may have the right to cure his defective performance if:

a. §2-508(1) the time for performance has not yet expired and the seller seasonably notifies the buyer of his intention to cure w/in the K time

b. §2-508(2) the seller had reasonable grounds to believe
i. that the gods were right or thinks they’re shipping what the buyer wants, or 
ii. if the seller knew the goods were wrong but had a good motive for changing the goods-the fact that “w/ or w/out money allowance” proves that seller could have knowledge about the possible breach!
2. NOTE: some (most cts and White & Summer) say cure should be given broadest possible application and allow all sellers the right to cure, especially if they had no knowledge of the defect; see Wilson (p. 246)
3. Shaken Faith Doc (p. 246)- possible exception to cure when defect in good is so bad that even after cure buyer’s faith is shaken that the good will act as expected (conform)
F. Rejection (§2-602) & Acceptance (§§2-606, 2-607)
1. When goods come in buyer only has two options: (1) reject the goods or (2) accept the goods; the two are mutually exclusive

2. Three doctrines involved

a. Rejection (§§2-601, 2-602)

i. If when goods are shipped to buyer he rejects them and sends them back to seller this is rejection

ii. If goods come in and they fail to conform to K buyer can reject them (§2-601 substantive component- Rightful) AND rejection must be within a reasonable time after the delivery or tender of goods and is ineffective unless buyer seasonably notifies the seller (§2-602 procedural component- Rejection)

· To have a Rightful Rejection you must satisfy both components

· Note: §2-605 sets forth requirements of what needs to be in the notification to the seller; buyer must particularize the rejection (must tell the seller what the problems are so he has opportunity to cure)

· Note: there’s an argument that you can’t reject divisible portions of the good (can’t reject anything less than a commercial unit as defined under §2-105  

b. Rejection can be either a:

i. Rightful rejection- for rightful rejection goods must be nonconforming AND buyer must seasonably notify seller of rejection and he must reject the goods w/in a reasonable time

· NOTE: §2-603 deals w/ merchant buyer’s obligations as to rightfully rejected goods

· If seller has no agent or place of biz at the market of rejection a merchant buyer must (1) follow any reasonable instructions received from the seller with respect to the goods and (2) in the absence of such instructions to make reasonable efforts to sell them for the seller’s acct if they are perishable or threaten to decline in value speedily §2-603(1); this is a “salvage sale”

· Instructions are not reasonable if on demand indemnity for expenses is not forthcoming

· Measure of buyer’s control is whether he can practicably effect control w/out undue commercial burden 

· When the buyer sells goods under §2-603(1) he’s entitled to reimbursement from the seller or out of the proceeds of the sale for reasonable expenses of caring for and selling the goods §2-603(2)

· This only applies when buyer is not acting under instructions of the seller

· §2-603(3) holds buyer to a good faith standard in determining whether value of the goods is sufficiently threatened to justify quick sale or whether he has waited a sufficient length of time for instructions or what a reasonable means and place of resale is

· buyer may be subject to damages if he fails to meet his obligation to make a salvage sale

· NOTE: there’s an argument that §2-603 only deals w/ rightfully rejected goods; §1-107 says section captions are part of the UCC and the caption only says rightfully rejected goods, so there’s no duty on merchants as to wrongfully rejected goods

· §2-602(3) says seller’s rights w/ re: to goods wrongfully rejected are governed by §2-703; §2-703 lists remedies for the seller when the buyer wrongfully rejects but it doesn’t deal w/ an obligation on the part of a wrongfully rejecting buyer w/ re: to the wrongfully rejected goods

· Counterargument: in the revised version of Art. 2  §2-603 the caption has been changed so it only says “Merchant Buyer’s Duties as to Rejected Goods” so it would appear buyer’s obligation is no longer limited to rightfully rejected goods; Official Comment 6 says elimination of the word “rightfully” in the caption makes it clear that section now applies to both rightfully and wrongfully rejected goods

ii. Wrongful rejection- when goods are nonconforming so there’s a basis for rejection BUT buyer fails to follow procedural requirements for rejection

· NOTE: if the requirements of §2-601 and 2-602 aren’t satisfied then it’s NOT a rejection, it’s an acceptance; see 2-606(1)(b) failure to make an effective rejection signifies an acceptance

· NOTE: if you have substantive grounds under §2-601 (it’s rightful) BUT you fail to follow the procedural requirements of §2-602 (not an effective rejection) you have an acceptance BUT even though buyer’s accepted defective goods (remember he had a substantive basis for rejection) buyer still has a breach of warranty action he can bring

· NOTE: if you have goods that are perfect (they’re conforming) buyer without substantive basis rejects (he follows procedures under 2-602(1) so he has an effective rejection but it’s a wrongful rejection b/c he didn’t have sufficient grounds for rejecting

· NOTE: if you have no grounds under 2-601 and you mess up on 2-602 so here it ripens into an acceptance

c. It’s impt. to determine whether you have a rightful/wrongful rejection b/c it determines which remedies provisions will apply

d. Ramirez v. Autosport (p. 251): case stands for proposition that you can reject for small defects but the seller has the right to cure; §2-601 says if tender fails in any respect to conform to K then that defect can be basis for rejection; seller then has counterpoint of cure (2-508) 

3. Acceptance (§2-606)

a. Three ways to show acceptance:

i. After reasonable opportunity to inspect the goods, buyer signifies goods are conforming or that she will take them in spite of their non-conformity

ii. Buyer fails to make an effective rejection, but such acceptance doesn’t occur until the buyer has had a reasonable opportunity to inspect them

iii. Buyer does any act inconsistent w/ seller’s ownership

b. If when goods come in to buyer he accepts them this is an acceptance

i. Buyer can choose to accept goods after inspection despite their nonconformity (§2-606(1)(a))

ii. Official Comment 3 says even if buyer pays for goods, payment isn’t necessarily proof of acceptance

c. If you fail to act at all (accept or reject) it becomes an acceptance b/c a “reasonable time” for rejection inevitably runs out (§2-606(1)(a))

d. If you fail to make an effective rejection it’s an acceptance (§2-606(1)(b))

e. §2-606(1)(c) if goods come in and you start using the goods (act or conduct consistent w/ ownership) that counts as an acceptance

f. even though buyer has paid seller for goods, that’s not enough to signify to seller that he’s taking the goods official comment to 2-606 seems to suggest that you need more but prof. says payment is a strong indicator

g. acceptance of a part of any commercial unit is acceptance of that entire unit (§2-606(2))

h. What happens upon acceptance (§2-607)

i. Buyer must pay K rate for goods accepted

ii. Acceptance precludes rejection of goods

iii. Burden shifts to buyer to establish breach

i. Once you have an acceptance, it’s too late to reject (they’re mutually exclusive) §2-607(2)

4. Revocation of Acceptance (§2-608)
a. Goods come from the seller to the buyer; buyer determines to reject or accept goods; if buyer rejects goods the rejection can be either rightful or wrongful; buyer can also choose to accept the goods; one of the ways he can choose to accept is by not making a rightful rejection; once buyer accepts certain things flow but even though he has accepted he can revoke the acceptance

i. Just like rejection, buyer can revoke acceptance rightfully or wrongfully

b. 2-608(1) says “substantially impairs its value”; so in order to revoke acceptance buyer has to show nonconformity substantially impairs value of the goods too the buyer; buyer now can revoke acceptance but it’s at a higher standard of proof than if he were going to reject the goods; there’s no perfect tender rule w/ re: to revocation of acceptance

i. NOTE ON EXAM: even if you can argue defect probably isn’t severe enough to substantially impair value of the good to the buyer always make counterargument under shaken faith doc. that one defect may cause buyer to reasonably believe there are other latent problems w/ the good

ii. §2-608(1)(a) deals with patent defect (on the surface); §2-608(1)(b) latent defects (below the surface)

c. 2-608(2) creates the procedural requirements for revocation of acceptance; same requirements in 2-602 of notification to buyer and revocation w/ in a reasonable time
5. Performance under reservation of rights (§1-308)
a. Party must explicitly reserve his rights (put “without prejudice” or “under protest”)

b. Party can then do any of the following and still retain rights reserved:

i. Perform

ii. Promise to perform

iii. Assent to performance in a manner demanded or offered by the other party

c. This section allows for continued performance despite a pending dispute (see Landrum v. Devenport (p. 216))

6. Four Logical Alternatives

a. Goods 1st come in to buyer, buyer rejects them and follows all substantive and procedural requirements so there’s a rightful rejection

b. Goods 1st come in and buyer under 2-601 rejects them as defective but fails to notify seller of rejection under 2-602 so rejection is ineffective so under 2-606 failure to make a valid rejection constitutes an acceptance

c. Goods 1st come in and there’s nothing wrong with them (they’re conforming) but buyer rejects them but the buyer follows the procedural requirements for rejection; rejection is STILL INEFFECTIVE b/c it’s wrongful (lacks the substantive component so no basis for the rejection)

d. Goods 1st come in and they’re problematic and on top of it he fails to do what’s required in 2-602 it’s ineffective and essentially it’s an acceptance

7. higher burden for buyer to revoke acceptance b/c now goods have been handled by buyer and he’s trying to give them back to seller who’s going to try to re-dispose of them which will be more difficult; if there’s a substantial impairment of value, seller under these circumstances cannot cure b/c text of 2-508 only covers cure for rejection; 

a. counterargument: §2-608(3) says when you revoke acceptance buyer has same rights and duties as when you rejected them- this isn’t textually perfect but this is counterargument for saying cure is allowed for revocation of acceptance

8. Rester v. Morrow (p. 266): deals w/ revocation of acceptance; ct says “substantially impairs value to him” lang. is stated in terms of subjectivity but it’s not solely a subjective standard; in order to revoke there must also be an objective component

X. EXCUSE RULES

A. Overview

1. this isn’t breach; these rules cover things that excuse a party from performance under the K

2. 2-616 sets for Procedure on Notice claiming excuse (what buyer must do if he wants to modify K after receiving notice of excuse from seller)

B. §2-613- Casualty to Identified Goods

1. if there’s an overlap it’s preferable to use §2-613 but §2-613 only deals w/ special cases and only deals w/ destroyed goods

2. Must show:

a. it must be a K that requires specific goods (i.e. K is for that good or nothing at all; it deals w/ a special/ specific item; i.e. specific Monet painting)

b. thing destroyed is destroyed thru no fault of buyer

c. seller sets up defense of excuse- K required specific Monet painting, specific painting has been destroyed so seller can no longer perform

3. §2-613(a) says if loss is total then K is avoided (both parties are free from their obligations under the K

4. 2-613(b) says if loss is partial the buyer may demand inspection and at his option either treat the K as avoided or accept the goods w/ due allowance from the K price for the defects in the good

5. Comment 1 says fault includes negligence and not merely willful wrongdoing

C. 2-614- Substituted Performance

1. §2-614 doesn’t deal w/ destruction of goods; deals w/ incidental matters that were agreed on but were not followed

2. §2-614(1) deals w/ agreed shipping terms; it says if without fault of either party the agreed manner of delivery becomes commercially impracticable (you must prove this) then a commercially reasonable substitute must be tendered by the seller & accepted by the buyer

a. NOTE: this does not apply to letter of credit scenario so if bank requires conforming docs stating goods were shipped in a specified manner & seller had to ship them in another manner b/c 1st manner was commercially impracticable, bank does NOT have to pay seller (see comment 2)

3. §2-614(2) has to do with agreed payment terms; if the agreed means or manner of payment fails b/c of the govt. regulation the seller may withhold or stop delivery unless the buyer provides a means or manner of payment which is commercially a substantial equivalent; this only applies if goods haven’t been delivered yet

a. NOTE: if delivery’s already been taken payment by means provided by govt. regulation discharges buyer’s obligation unless regulation is oppressive/ discriminatory/ predatory

D. Impossibility

E. Impracticability (§2-615)

1. At common law impossibility/ impracticability were seller rules & frustration was a buyer rule; under the UCC some people argue b/c of §2-615 the code has rejected these excuse rules for buyers because it only says “seller” in the preamble 

a. Counterarguments (arguments that it applies to both sellers & buyers): 

i. comment 9 says that section also covers buyers; 

ii. caption seems to indicate all excuse rules are covered here (rules applicable to buyers & sellers)

iii. Policy reasoning under the present section may well apply to buyers; section itself doesn’t include buyers & lang. of section doesn’t address buyers but the policy reasons for the seller rule may well apply to buyers & entitle them to the exemption

· You can use policy to argue that although §2-615 itself doesn’t apply to buyers you can use §2-615 to create a rule for buyers b/c same policy reasons apply (you can craft rule by analogy)

b. you can make the argument both ways but majority says section covers both buyers & sellers

2. §2-615(a) says Complete nondelivery of the goods or delay in delivery of the goods by the seller is NOT a breach in a K for sale if performance has been made impracticable by the occurrence of a contingency the nonoccurrence of which is a basic assumption under which K was made
a. Three requirements:

i. seller must not have assumed a greater obligation

· i.e. if long term K is signed w/ re: to cinnamon & cinnamon is destroyed seller must not have assumed an obligation to ship under ALL circumstances; if seller assumed the obligation then seller loses (they assume the greater obligation)

· seller must not have assumed an obligation to pay regardless of whatever happens

ii. party trying to claim excuse must have their performance rendered impracticable

· you really must show continued performance would be impracticable & that it was caused by an unforeseeable event (requirement #3)

· for impracticability you must show great hardship- i.e. that continued performance will put you out of business (no hard & fast rule on how much strain is necessary to show impracticable but try to make hardship look as difficult as possible)

· increased prices won’t be enough but severe shortage of materials might

iii. must have an unforeseeable event

· if event was foreseeable then seller can’t use excuse rule

F. Frustration of Purpose

1. common law rule now covered under §2-615 

XI. REMEDIES

A. Seller’s Remedies

1. §2-703 Seller’s Remedies in General

a. there are four triggering events that trigger seller’s remedies (for seller to be entitled to remedies buyer must):

i. wrongfully rejects OR

ii. wrongfully revokes acceptance of goods OR

iii. fails to make a payment due on or before delivery OR

iv. repudiates with respect to a part or the whole

b. NOTE: §2-703 says breach must be of the whole K (see 2-612)

2. Remedies- if one of the four triggering events occur (§2-703(a)-(f))):

a. Seller can withhold delivery of goods 

i. Seller doesn’t have to continue to perform after buyer has repudiated

b. Seller can stop delivery of the good as provided in §2-705

i. NOTE: distinction between stopping & withholding delivery

ii. §2-705 say “seller may stop delivery of all goods. . . when he discovers buyer to be insolvent”(§2-702) BUT “seller can stop delivery of certain goods (larger goods such as carloads, trainloads, etc.)  if when the buyer repudiates or fails to make a payment due before delivery

· code is trying to balance annoyance to bailee against ultimate loss to seller; that’s why seller can stop delivery of ALL goods if buyer’s insolvent

iii. §2-705, comment 6 says after effective stoppage, seller’s rights in goods are the same as if he had never made delivery

· if buyer goes w/ one of the formula remedies he may factor in cost of getting goods from carrier as an expense in the formula

c. Seller can proceed under the next section respecting goods still unidentified to the K (§§2-704 and 2-501)

i. Seller can finish off goods that have to be completed before they can be resold (i.e. refurbishing good)

ii. 2-704(2) says seller must exercise reasonable commercial jdgmt for the purposes of avoiding loss in using this remedy

d. Substitute remedy- seller can resell the good & recover damages

i. §2-706 Resale Formula- seller can recover diff between resale price & K price + incidental damages (§2-710) minus expenses saved
· K price – Resale price + incidental damages – expenses saved= Seller’s Substitute Remedy

· Incidental damages would be costs associated w/ reselling (see §2-710)
· Expenses saved would be things like labor, cost of assembly, shipping costs, etc.
ii. Seller must follow rules in §2-706 pertaining to resale:

· Resale must be made in good faith and in a commercially reasonable manner

· Method, manner, time, place and terms of sale must be in a commercially reasonable manner; here you’re looking at whether resale price was low, whether seller made an effort to sell as comparable price, etc.

· Public resale (§2-706(4)- seller can only sell identified goods, it must be made at a usual place or market for public sale if one is reasonably available except in case of perishable goods in which case seller must give buyer reasonable notice of time & place of resale, if goods can’t be viewed by those attending sale, seller must notify bidders where goods are located & provide for their reasonable inspection by bidders, seller may buy the good at the resale

· Private sale (2-703(3))- seller must give buyer reasonable notification of his intention to resell (notice does not have to be in writing according to 1-202)

· NOTE: code doesn’t define public & private sale but comment 4 suggests:

· Public= sale by auction (stricter requirements)

· Private= sale effected by solicitation/ negotiation thru a broker; brokered sale to 1 person; here seller must give buyer reasonable notification of intention to sell

· Comment 8 says length of notification time depends on urgency of the matter

· NOTE: on EXAM do analysis both ways; i.e. “if it’s a private sale X, but if it’s a public sale Z.”

iii. NOTE: if seller makes a profit on the resale they can keep it (§2-706(6)

iv. NOTE: if seller doesn’t act properly in resale he can still use §2-708 Market Price remedy

e. Seller can recover damages for non-acceptance (use this when seller can’t resell the good)

i. Here you can use §2-708 Market Price Formula OR §2-709 Action for the Price if it’s the proper case; in either csse seller must act in good faith & a commercially reasonable manner

ii. §2-708 Market Price Formula

· Unpaid K price + incidental damages) – Market price at the time & place for tender – expenses saved= Market Price Remedy

· §2-723 deals w/ Proof of Market Price

· §2-723(2) says if you have to show a market price & can’t you use market price of a commercially reasonable substitute NOTE: here goods actually don’t have to be sold (it’s a hypothetical sale) so seller gets damages AND he gets to keep goods

· NOTE: difficult to prove market price for specialized goods (i.e. artwork) so amt of recovery for seller becomes much more uncertain

· NOTE: if seller resells wrongly under §2-706 and tries to use market price formula, he can use amt recovered in resale as evidence of market price but buyer may try to refute that evidence and show market price was actually higher

· NOTE: you CAN get more under §2-708 than you could get under §2-706 even though acting in bad faith will deprive you of use under 2-706; but §1-305 says overriding principle of code is to put parties in as good a position as if other party had fully performed

· HYPO: $1500 K; buyer breach; seller sells to someone else for $1800 + $50 incidental damages for resale; what does seller get in damages?

· §1-305 says seller should’ve been put in same position as we would’ve been if there’d been performance ($1500 + $50 incidental damages)

· §2-706(6) says seller isn’t accountable to buyer for any profit he gets on resale so if he can sell it for $1800 then he should get to keep $300 profit BUT what about $50 in incidental damages? A: could argue either way- seller’s already in a better position than he would’ve been (he’s getting $300 profit) on the other hand code doesn’t define profit to exclude add’l expenses so he should get full $350

· Remedy for Lost Volume Seller (§2-708(2))

· This is scenario where price of good, market price & resale price will always be the same as K price (i.e. cost of box of Cheerios) so damages to seller will always come out to $0 under the formulas.  Solution is to give seller remedy of expected profit (i.e. if buyer had performed they would’ve had 2 sales instead of 1 so damages buyer pays will be profit on lost sale

· NOTE: no clear answer on whether seller can pick & choose btwn resale & market price formulas to use remedy that will get him the most $$; 

· §2-703, comment 1 says “this article rejects any doctrine of election of remedy as a fundamental policy” & “whether the pursuit of one remedy bars another depends entirely on the facts of the individual case”; basically it goes AGAINST election of remedies BUT leaves the door open by saying it’s a case by case analysis as to whether you go down road on one remedy whether door will be closed on switching to the other remedy

· White & Summers say you can’t be put in a “better off” position, you cannot get more than what you bargained for; so you can’t elect remedy solely b/c it will put you in a better position

· commentators have said you CAN come ahead

· HYPO: $1500 K, buyer breaches; seller resells badly but purposefully so that the resale formula is foreclosed (seller does this so they can get more $$ under §2-708); if you can prove seller did this intentionally it’s bad faith so seller wouldn’t get §2-708 remedy

· NOTE: w/ market price formula sometimes you can be better off & other times you can be worse off; with resale price you’ll always be put in your bargained for position

iii. §2-709 Action for the Price

· Three ways to satisfy “proper case” requirement of §2-709:

· §2-709 says when buyer fails to pay the price the seller may recover (along w/ incidental damages) the price of goods accepted
· this means that when buyer accepts goods, seller can recover the price of the goods

· review 3 basic ways acceptance can occur (§2-606)

· NOTE: just because goods are nonconforming, that doesn’t automatically mean there hasn’t been an acceptance; buyer could’ve accepted nonconforming goods anyway; if, after acceptance buyer’s unhappy w/ nonconforming goods he may give notice under §2-607(3) and then make a counterclaim for damages arising from breach but that doesn’t change seller’s right to sue under §2-709 for price

· also, if you have no procedural or substantive grounds for rejection under §2-602 then it’s an acceptance; also if you have substantive grounds but fail procedurally then it’s an acceptance too (§2-602)

· NOTE: action for the price does not apply to rejections or wrongful rejections (unless they rise to level of acceptance)

· if conforming goods get lost or damaged w/in a commercially reasonable time after their risk of loss has passed to the buyer then seller can recover price of goods

· must be w/in a commercially reasonable time after risk has passed to the buyer

· “if seller after reasonable effort to resell goods at a reasonable price”; means if seller can’t resell goods w/in a reasonable time seller can force buyer to buy them at the price; but burden is on seller to prove all of the “reasonables” in the section

· this is seller’s version of specific performance; buyer gets good & seller gets K price for good

· NOTE: §2-709(2)- if seller’s suing for the price (i.e. $100) & he gets opportunity to sell the good for $50 then he’s entitled to sell the good for that price & the net proceeds of that sale MUST be credited to the buyer (i.e. so now seller can only sue buyer for $50); seller can’t get more than the K price for the good

· NOTE: it’s arguable if seller is able to resell good for more than the K price of the good, whether he has to share extra profit w/ buyer

· Argument against sharing profit: under resale remedy §2-706(6) says seller gets to keep profit from resale

· Argument for sharing profit: under §2-709(2) text says “net proceeds of such resale must be credited to the buyer” so you could argue that any extra profit must be shared w/ buyer; counterargument to that is that lang. of §2-709(2) says “credited” meaning that buyer gets credit on money owed to seller NOT that buyer actually gets cash in the event of a resale profit
f. seller can cancel the K

i. i.e. do nothing, don’t mfr the good if goods haven’t been produced yet, etc. or just sell the goods to someone else

ii. §2-106(4) says cancellation occurs when either party puts an end to the K for breach by the other and its effect is the same as that of termination EXCEPT that the canceling party also retains any remedy for breach of the whole K or any unperformed balance

· in contrast termination (§2-106(3)) is putting an end to the K pursuant to a power created by agreement or law for a reason other than breach; upon termination all obligations still due are discharged but any right based on breach or performance that took place prior to termination survives

3. Seller’s Remedies if Buyer’s Insolvent (§2-702)

a. §2-702(1) if seller finds out buyer is insolvent before delivery he can refuse delivery of all goods except for ones buyer pays for in cash

i. §1-201(23) says insolvency can mean buyer (1) generally ceased to pay debts in the ordinary course of biz other than as the result of a bona fide dispute about amts due (2) is unable to pay debts as they become due or (3) is insolvent w/in the meaning of fed b’ruptcy laws

b. §2-702(2) if seller discovers buyer’s insolvent after he’s received goods on credit. . .

i. old Art. 2 says seller can reclaim goods upon demand made w/in 10 days after receipt EXCEPT if (all 4 requirements must be met):

·  buyer made a misrep of solvency 

· to the PARTICULAR SELLER 

· in WRITING 

· within 3 mos. before delivery; then 10 day rule doesn’t apply

ii. NOTE: §2-702(2) says buyer “has received goods on credit while insolvent” meaning that if buyer became insolvent after receipt of goods there’s no reclamation right

c. §2-702(3) says that since the right of the seller to reclaim goods under this section gives them preferential treatment over any of the buyer’s other creditors, reclamation of goods by seller bars all other seller’s remedies as to the goods involved

d. NOTE: this section only deals w/ situation where buyer got goods on unsecured credit; if seller bargained to sell goods to buyer on secured credit Art. 9 will apply

e. NOTE: buyer’s insolvency alone is not breach; seller can turn it into breach by invoking §2-609 request for adequate assurance and letting the claim ripen under repudiation

f. §2-507 and 2-511 seem to suggest that seller will have reclamation right for an unpaid cash tranx (i.e. buyer who buys goods w/ bounced check); see also 2-507, comment 3 that says there’s no 10 day time limit for seller trying to reclaim goods from an unpaid cash tranx

B. Buyer’s Remedies

1. Four triggering events (for buyer to be entitled to remedies one of these must happen):

a. Seller Fails to make delivery OR

b. Seller Repudiates OR

c. Buyer Rightfully Rejects OR

d. Buyer Justifiably revokes acceptance

2. NOTE: if seller can satisfy §2-508 cure (proper re-tender of delivery to cure improper tender or replacement for nonconforming goods) then they can eliminate buyer’s 2-711 remedies except for any remedies related to delay involved

3. §2-711(1) deals w/ recovery of money damages

a. §2-711 (1) says if one of the above is satisfied, the buyer with respect to the … K may cancel & whether or not he has done so may in addition to recovering so much as has been paid
i. “cover” & have damages under 2-712 as to all the goods affected whether or not they have been identified to the K; or

ii. recover damages for non-delivery as provided in 2-713 

4. §2-711(2) deals with recovery of the goods themselves

a. §2-711(2) says where the seller fails to deliver or repudiates the buyer may also

i. if the goods have been identified recover them as provided in 2-502; or

ii. in a proper case obtain specific performance or replevy the goods as provided in 2-716

· under 2-716(1) you may get specific performance if: goods are unique or “in other proper circumstances”

· inability to cover is strong evidence of the uniqueness of the good
· buyer may be entitled to replevin of goods identified to the K if after reasonable effort he’s unable to effect cover 

5. §2-711(3)- if you have rightfully rejected goods or justifiably revoked acceptance, this section says whatever expenses you incur as a result of those rejected goods, buyer then has a security interest & can be reimbursed for those expenses by selling them under §2-706

a. NOTE: if buyer has a remedy then seller must have done something wrong; here if buyer rightfully rejects he has a remedy against the seller

6. §2-714 deals w/ buyer’s damages for breach in regard to Accepted goods

a. applies when the buyer accepted goods & can’t throw them back, when the ability to revoke dies ( recover under formula = price at time & place accepted of goods if the value had been as they were warranted (unless special circumstances) – K price of the goods as they were accepted

i. Where the buyer has accepted goods & given notification (go to §2-607(3) to make sure it’s satisfied) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable. 

ii. §2-714(2) measure of damages for breach of warranty is the difference at the time & place of acceptance between the value of the goods accepted & the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount. 

7. §2-714(3) says in a proper case any incidental & consequential damages (2-715) may be recovered.
8. §2-716 is the specific performance remedy for buyers 
a. this is flipside of seller’s action for price

b. Specific performance may be had when the goods are unique … (3) the buyer has a right to replevin for goods identified to the K if after reasonable effort he is unable to effect cover for such goods  or …

9. §2-712 Cover (buyer’s ability to get substitute goods)

a. this is flipside of seller’s resale

b. Formula= cost to cover- K price + incidental damages (see 2-715)

c. Requires buyer act in good faith and without unreasonable delay to make any reasonable purchase

i. Non-merchant buyer must act in normal good faith while merchant buyer must observe reasonable commercial standards of fair dealing in the trade in effecting cover (see comment 4)

d. If buyer can cover for a cheaper price (i.e. get good somewhere else for cheaper) then there are no damages

e. Failure of the buyer to effect cover does NOT bar him from any other remedy

f. If buyer does cover he can’t get damages under §2-713 (see 2-713 comment 5)

g. Doesn’t matter if in hindsight, buyer’s method of cover wasn’t the cheapest or most effective as long as he acted reasonably and in good faith (see comment 2)

10. §2-713 (buyer’s damages for non-delivery or repudiation)

a. this is flipside of market price remedy for sellers

b. Formula= market price at time buyer learned of the breach (repudiation, etc.) – K price + incidental damages & consequential damages (2-715) – expenses saved
i. Market price is to be determined at place of tender or in cases of rejection after arrival or revocation of acceptance as of the place of arrival

11. §2-502 Buyer’s rights to goods on Seller’s insolvency

a. this is flipside to 2-702 for sellers

b. this gives buyer right to pick up goods paid for which are in the possession of the seller if:

i. in the case of goods bought for personal, family or household purposes, seller repudiates or fails to deliver as required by K

ii. in all cases if:

· seller has become insolvent w/in 10 days after receipt of buyer’s initial payment 4 goods

· goods must have been already identified to the K under §2-501

· buyer must make and keep open a tender of the unpaid portion of the price

12. §2-717 Deduction of Damages from Price

a. if buyer has accepted goods but hasn’t finished paying for them, he can elect to have damages owed to him deducted from any amount he still owes for the good 

C. Incidental Damages (§2-710 for seller & §2-715 for buyer)

1. Incidental damages-  commercially reas. charges of reselling goods to someone else

a. This applies in both market price & resale formulas for sellers

b. §2-715 is much broader than seller’s damages

D. Consequential Damages (§2-715(2)

1. Seller doesn’t get consequential damages so practice point is to try & cram everything into seller’s incidental damages (argue lang. that makes everything an incidental damage)

2. (a) in order to be able to recover certain damages you had to have reason to know that they could take place

E. Statute of Limitations (§2-725)

1. §2-725 by the original agreement parties may reduce the SOL but cannot extend it (note: must be in the original agreement to shorten statute)

XI. Letters of Credit (§2-325) (no reading on this assigned but this is prof’s specialty) [covered in 1-24, 2-2, 2-7, classes]

A. Typically 3 Ks involved (triangle diagram)

1. #1- underlying K: sale K between buyer & seller which includes terms of the deal including price terms, warranty terms, shipment terms, etc.
2. #2 credit application: K between applicant of credit & bank where buyer asks bank to issue letter of credit in favor of seller pursuant to K

3. #3 letter of credit: K between bank & beneficiary (seller) whereby bank obligates itself to pay $$ to seller pursuant to K.
B. EX. of a smoothly running tranx

1. Seller & buyer enter into K for sale of suede boots with term of payment stated as letter of credit (this makes a bilateral sales K which is probably subject to Art. 2)- K#1
2. Buyer goes to bank to get letter of credit to pay for the goods (fills out form requesting letter of credit to be paid to seller); Bank agrees to issue letter of credit by signing application- K#2

3. Bank sends letter of credit to seller obligating themselves to pay seller amt due for goods in exchange for shipping docs/ proof that goods were shipped- K#3
4. Goods are shipped from seller & held, bank gets shipping docs; bank pays money to seller; bank sends shipping documents to buyer along w/ letter requesting repayment of money paid to seller; seller pays bank; bank releases goods

5. NOTE: §2-325(1) if buyer fails to get letter of credit that’s breach of K

6. NOTE: §2-325(2) seller can’t go after buyer for payment on letter of credit; must go after bank (their K for payment is with the bank); also bank can’t refuse to pay seller if buyer becomes insolvent; bank’s obligated itself to pay regardless & then will have to bring a COA against buyer for repayment
C. Standby Letters of Credit

1. You have a lender & debtor w/ loan agreement; lender lends $ to debtor & debtor agrees to repay loan w/ interest (at this point it’s an unsecured loan b/c all you have is the promise to repay); lender wants a secured loan so he adds provision to K requiring debtor to go to bank to get security
2. Debtor goes to bank & fills out app. for bank to issue credit; debtor promises to pay $$ back to bank if they have to pay it but conditions payment by bank on provision of certain documents by lender; this K is putting bank (more credit worthy party) in place of debtor (less credit worthy party) in terms of money owed to lender; debtor become applicant & bank becomes issuer so this K is between applicant & issuer; 

3. If bank decides to issue letter of credit, it is sent to lender who is now called the beneficiary; this K is between issuer & beneficiary
4. Letter of credit= primary payment obligation while loan agreement= secondary payment obligation

a. Secondary payment obligation means someone who has a secondary obligation only has to pay if person who has primary obligation still has to pay

i. HYPO: lender releases loan & tells debtor he doesn’t have to repay the money; if the lender reneged on its word & sued on its loan against the debtor, debtor now has defense that lender released him; if lender-debtor K was the primary obligation then anyone with a secondary obligation involving that K now has the same defense as the debtor

b. Primary payment obligation

i. Same HYPO: if lender released the debtor & then sued the bank, bank could not say as a defense that lender released debtor b/c bank (letter of credit) is the primary obligor

· Of course bank’s application w/ debtor usually says that debtor’s obligated to repay bank for any $$ he has to pay out to lender so bank’s usually covered it’s back

D. There are also 4 ways you can set up loan

1. Creditor/debtor situation where all creditor takes is promise to pay; if debtor fails to pay he must sue for money

2. Art. 9

a. Here you get two promises back

i. Promise to pay money

ii. Promise that if you don’t pay lender gets an interest in your property (i.e. real estate, car, etc.); here you have collateral

iii. Lender can either sure for money or cash in on the collateral

3. G’try

a. Here debtor asks creditor/lender to g’ty loan for them (i.e. parent/sub situation with corps. & subs)

4. Art. 5- typical standby letter of credit the most obvious tranx is creditor/debtor loan with bank issuing letter of credit

a. Review 3.7.05 and 2.7.05 notes for set up of 3 Ks

b. NOTE: letter of credit usually expires 5 days after the loan

c. Before issuing letter of credit to debtor bank may take a security interest in debtor’s property or the tranx b/c if debtor defaults most likely he doesn’t have cash to pay

E. There are 3 basic rules (these MUST BE SATISFIED in both standby & commercial letters of credit)

1. Letter of credit obligation (K #3) is documentary in nature; if it’s gonna be a letter of credit the bank in K#3 has to obligate itself to pay the money against a document (can be any document); if bank obligates itself to pay against something else it’s NOT a letter of credit; Art. 5, §5-108(g) tells bank to ignore any nondocumentary conditions

a. Reason behind this is b/c w/out the document bank then is put in the position of having to determine what constitutes a default & bank doesn’t want to incur that responsibility

b. When you get knocked out of LoC b/c of nondocumentary conditions then you have a regular bilateral K & do analysis under those conditions

2. strict compliance rule- not mirror image & not substantial compliance but somewhere in between; cases help define what constitutes strict compliance so it’s a case by case analysis

a. HYPO: bank obligates itself to pay against doc showing shipment of 5 tons of peaches, pears, plums; doc is presented that says “we have shipped 5 tons of peaches, pears; plums” bank can’t say it’s not gonna pay b/c there isn’t strict compliance, diff. is only between a comma & semi-colon; counterargument: Bank’s argument would be that use of semi-colon imposes inference that fruit wasn’t sent in equal 3rds (i.e. maybe more peaches & pears were shipped than plums)

3. independence principle- letter of credit K is separate & indept. from the other two Ks (K#1 & K#2); nothing in the other two Ks can impact the bank’s payment obligation

a. Standby obligates bank to pay against getting doc; doc comes in & applicant runs to bank demanding bank not pay b/c doc is false; bank pays anyway b/c all these other things going on (i.e. fraud, goods not shipped correctly, etc.) do not impact the bank; as far as the bank’s concerned if it has the required document, it’s obligated to pay

F. Commercial Letters of Credit

1. Used in int’l sales tranx

2. see p. 420 for example

G. Letters of Credit can be Revocable or Irrevocable (§5-106)

1. §5-106(a) says letter of credit is revocable only if it so provides; if letter of credit says nothing about whether its revocable or irrevocable, it’s irrevocable

H. §5-109 Fraud & Forgery Exception

1. §5-109(b) says if applicant can claim doc is forged or materially fraudulent ct in competent jdx may temporarily or permanently enjoin the issuer from honoring a presentation (i.e. can block bank’s payment on K#3)

a. must have material fraud in either K#1 or K#2; Proving material fraud is difficult to do

2. NOTE: you must get an injunction from the court

a. if paying a letter of credit would further a fraud plotted by the beneficiary then a ct of competent jdx may temporarily or permanently enjoin the issuer (bank)

b. §5-109(b)(3) says all of the conditions to entitle a person to relief under the law of the State must be met; this means that all of the standards required for getting an injunction must be met

3. buyer must show that they don’t have an adequate remedy at law to get their money back; but bank will argue that they do have an adequate remedy at law

a. if you’re repping applicant you should argue that but for the injunction you don’t have an adequate remedy at law; problem is applicant doesn’t need the injunction b/c they can always sue the seller under K#1 to get their $$ back; buyer/applicant can then come back & argue that seller’s going bankrupt so they’ll never see their money again

4. §5-109(b) [also see 5-109, comment 5 (Civ Pro related)

a. If you want to stop payment on letter of credit you can enjoin (see above) or seek similar relief:

i. Interpleader- if applicant tells don’t pay & beneficiary says pay me bank may throw up its hands & say “let a ct decide” who’ll get the money & bring an interpleader action

ii. Declaratory jdgmt

iii. Attachment

I. Terminology

1. §5-102

a. clean credits- piece of paper saying “pay me”; usually applies w/ standby letter of credit

b. documentary credits- requires other documents

c. most letters of credit are payable w/ $$; but §5-102(1) says “by payment or delivery of an item of value”

i. bank under letter of credit is taking on an obligation to do things not just pay money- i.e. deliver warehouse receipts, deliver gold, etc.

d. two party letters of credit- §5-102(10)- this is limited to financial institutions

i. lessor leases stores to banks; lessor wants letter of credit to give lease; B of A (lessee) goes to its own letter of credit dept. & gets it to issue letter of credit to lessor; so you have 3 Ks with two parties (B of A is both the applicant/buyer/lessor & issuer); 

· problem with this scenario is if lessee refuses to pay & lessor tries to draw on B of A, B of A still isn’t gonna pay

e. HYPO: aunt wants to do siding on her house & signs K to pay $$; aunt becomes both applicant & issuer of letter of credit; assume aunt stops payment on job b/c it was shoddy; contractor will try to draw on letter of credit; aunt will still have to pay on K #3 b/c of independence principle; §5-102(9) says you can’t be a consumer & issuer at the same time

f. Transferable credit- can be transferred to someone else but to have a transferable letter of credit it must say it’s transferable

g. Sometimes a letter of credit is too big for bank to issue therefore the issuing bank creates a syndicate (consortium of banks that together will take on the larger risk (i.e. $1billion letter of credit))

J. Risks Letters of Credit are Designed to Resolve

1. Seller’s Risk

a. Buyer will go b’rupt

i. Buyer’s Bad Faith (i.e. buyer pulls a fast one & gets goods first & then refuses to pay or refuses to pay full amt agreed upon)

2. Sovereign Risk

a. Risk that if it’s an int’l deal that countries may have a disagreement & prevent entities from doing biz; normally when this happens, seller can have a bank from their own country stand in with letter of confirmation (K#4confirming bank in locale of buyer’s letter of credit for a fee; if there’s a confirmation, sovereign risk is eliminated b/c bank in seller’s country is on the hook to pay seller if U.S. bank does not)

3. Buyer’s Risk

a. Risk that seller will ship nonconforming goods

i. letter of credit can be structured to curtail this problem- applicant/buyer can specify docs bank needs to receive in order to pay; buyer can demand a document showing that someone’s inspected the goods & certifies that they’re not junk; it’s not an absolute g’ty but it’s the best g’ty buyer can get

XI. CISG (p. 37 text, p. 1837 statute book)

A. Scope Provisions

1. Article 2- Convention does not apply to sales in (a)-(f)- auction, stocks, ships, electricity, etc.

2. Article 3- Similar to UCC predominant factor test, Ks where services are preponderant aren’t governed by CISG

3. Article 5- doesn’t apply to death or personal injury

4. Article 6- Opt out provision

B. Warranties in Int’l Sales (p. 214 text) (read Art 35-44 of CISG)

1. CISG Article 41- Warranty of title 

a. This is 2-312 in UCC; Article 41 covers 2-312(1)(b) but not really the rest of 2-312

2. CISG- Article 35(1), 35(2)(c) Express warranty

a. This is 2-313 in UCC; Article 35(1) is MUCH narrower than 2-313; no talk of basis of the bargain, etc.

b. 35(2)(c) mirrors 2-313(1)(c) “sample or model lang.”

3. CISG Article 35(2)(a), (c) and (d)- Implied warranties of merchantability & CISG Article 35(2)(b) fitness for a particular purpose 

a. This is UCC 2-314 (merchantability) and 2-315 (fitness for particular purpose)

4. Warranty Disclaimers

a. CISG Article 35 (2) “except where the parties have agreed otherwise . . .” allows for disclaimer of warranties

b. Extreme measure- you can disclaim whole CISG in Art. 6

C. Risk of Loss in the Absence of Breach (§2-509) vs. CISG Articles 66-69

1. CISG Article 67says risk passes to buyer when the goods are handed over to the 1st carrier- this is a shipment K similar to UCC

2. If delivery of goods doesn’t call for shipment go to CISG Article 69 which says risk passes to buyer when he takes over the goods (UCC says in this instance risk passes to buyer on tender of delivery)

D. Impossibility, Impracticability & Frustration of Purpose in the CISG

1. CISG Articles 71, 72, 79

2. Articles 71 is like UCC 2-615 but CISG says “party” & not seller/ buyer so may be more easily applicable

3. Article 72

4. Article 79- main provision for impossibility 

5. 71 and 72 are related b/c 71(1) says you can suspend performance if there’s a serious deficiency in ability to perform (suggests impossibility) and 72

E. Modification- CISG Article 29

1. this is 2-209 modification

F. Action for the Price CISG Article 62

1. This is UCC 2-709 Action for the Price

G. Article 66 is comparable to 

H. CISG Article 25- Concept of fundamental breach

I. CISG Article 7- This is purposes & policies on how you interpret CISG

J. CISG Article 9

1. parties bound by their usage. . .

K. CISG Article 11- SF provision- basically says NO SF, no writing required BUT nation can reserve their right to use SF

· Countertrade (barter)

· Is this covered by UCC & CISG? A: UCC applies to countertrade under §2-102 it says tranx in goods, doesn’t say specifically sales; also §2-304 caption says price payable in money, goods, realty or otherwise indicating that you can have a barter tranx; could argue CISG applies to countertrade b/c of Article 1(3) it says commercial char doesn’t have to be taken into consideration; also Article 53 says buyer must pay “price” for goods; price is not defined so it’s not limited to just $$ and could apply to countertrade

· Cure

· What is the cure provision (UCC §2-508(1)- cure w/in the K time, UCC §2-508(2) cure beyond the K time) in the CISG if seller ships goods that arrive after the K date & the buyer finds them to be nonconforming & returns them?

·  CISG Art. 38 provides for examination of the goods by buyer; Article 35(1) seller must deliver conforming goods; Article 37 is equivalent to §2-508(1) allowing seller to cure if it’s before K date; Article48 is equivalent to §2-508(2) allowing for cure even after K date has passed

· Firm Offers (§2-205)

· NOTE: §2-205 only talks about offer being revocable for lack of consideration it does NOT limit ability to revoke for things such as fraud

· Is there a comparable provision in CISG?

· CISG Article 16-  talks about firm offer

· CISG Article 17- says offer “even if it is irrevocable” is terminated when rejection reaches the offeror

· SF (§2-201)

· CISG Art. 11 says no writing required; you can prove K based on witnesses only

· CISG Art. 12 says parties in contracting states whose legislation req. Ks for sale (see Art. 96) to be in writing can demand/ make a declaration that Ks for sale, modifications, etc. be in writing regardless of Art. 11 (these countries are Argentina, Ukraine, Chile, etc. but not U.S.)

· U.S. has not made a declaration under Art. 96 requiring a writing

· Since Art. 12 says any party only one of the parties to the tranx has to make the declaration (i.e. Argentina makes declaration but U.S. does not, then Art. 11 doesn’t apply & writing’s req./ SF must be satisfied)

· Does CISG deal universally, internationally w/ all Ks? A: it’s not a universal text w/ re: to int’l Ks b/c you must be a signatory to CISG for it to apply

· CISG Art. 7(2)- sets forth hierarchy in CISG (much like 1-103)- 

· 1st determine whether the issue is expressly settled; if it’s expressly settled you can use CISG

· if not expressly settled it’s to be settled in conformity w/ general principles on which it’s based (settle it using general principles of CISG)

· if it’s still not settled use case law

· Usage of trade covered in CISG Art. 9- parties bound by any usage to which they have agreed & any practices they’ve established among themselves

· This is an UNCITRAL (like Am. Law Institute) document so it was prepared by respected professors in the industry/ internationally; doc is adopted by UN 

· CISG Article 19

· This is the closest equivalent to §2-207 in UCC but there are several differences

· Article 19(1) is the old common law rule where acceptance w/ add’l terms is a counteroffer (mirror image rule) whereas §2-207 rejects the mirror image rule

· Remedies Provisions

· CISG Art. 45/ UCC 2-703- seller’s the defaulting party; 

· CISG Art. 61/ UCC 2-711- buyer’s failing to perform here; 

· Negotiable Instruments (UCC Art. 3)

· Begin w/ concept of common law rules & special rules; out of merchant’s cts came negotiable instruments

· Basic common law rule: you can only get what other person got, not more

· Art. 3/ Negotiable instrument rule: a person can get greater rights than the transferor or assignor

· HYPO: go into store to buy tractor; you pay w/ promissory note to pay in 10 mo.; tractor moves from seller to buyer & seller takes promissory note; tractor breaks down/ it’s faulty so buyer stops making payments on tractor; seller sues buyer for nonpayment; Can buyer raise defense against seller?

· A: Yes

· What if seller has already endorsed promissory note over to 3rd party bank, can buyer raise a defense to his nonpayment on the promissory note?

· Depends. If normal law of K applies then 3rd party bank has no more rights than seller BUT if promissory note was a negotiable promissory note then buyer may NOT have a defense

· When does promissory note or draft become negotiable? Negotiable instrument is an instrument in a specific form (rules are extremely formalistic, if you have form correct then you have a negotiable instrument; if not then you don’t have one) Art. 3-104 sets forth the form for creating a negotiable instrument

· Must be an unconditional promise or order to pay a fixed amount
· You also need words like “bearer” b/c a lot of case law deals w/ whether you got wording correct

· Once you transfer the negotiable instrument it’s called a negotiation (process of endorsing instrument & delivering it to the next person)

· If bank becomes holder in due course & bank sues buyer for nonpayment then buyer cannot set up the defense of defective goods; bank here gets greater rights than the seller had

· Cashier’s check discussion

· CD & Teller’s check discussion

International Sales
1. UN Convention on Contracts for the International Sale of Goods (CISG): Article 1, 2, 3, & 10 cover scope.  CISG does not define goods, but leaves some out that makes the rule essentially the same as UCC.  Some exceptions/excluded goods are based on the nature of the goods, some based on the nature of the transaction.  

2. Hybrid sale under UCC uses a predominant factor test.  Similarly, Article 3 of CISG uses a preponderant part test:  this convention does not apply to Ks in which the preponderant part of the obligations of the party who furnishes the goods consists in the supply of labour or other services.  

3. The scope consists of Ks between parties of different states; thus, we first look at the parties; look at their place of business (defined in article 10); MUST be from a contracting state.  

4. You can opt out of the Convention under Article 6.

5. If you use the Convention, it is very similar to the UCC up through Article 13.  

a. Article 7 deals with UCC 1-102, 1-103 stuff.  

b. Article 4 specifies that this is about the K agreement & rights, but not about the legality or validity of the K itself.  They don’t have as many policing provisions as the UCC (no unconscionability).  

c. Article 9 is similar to the UCC definition of agreement, 1-201(3).  Includes what has been agreed to AND usage of trade, course of dealing, etc.  

d. Article 14 is about formation of the K, similar to our offer & acceptance, but more specific than UCC 2-306.  Sufficiently definite is more defined.  However, it would still cover requirement & output Ks, even if not definite in terms because the term itself can be definite by way of saying requirement or output.  

e. UCC is very broad on terms of the formation of the K; CISG is more specific.  Articles 14-24 or so identify specifics, but some are broader: Article 16, for example, is similar to firm offers under UCC 2-205, but there are fewer limitations.  

f. Anticipatory repudiation & adequate assurance are delineated in 2-609 and 2-610 of the UCC; Article 71 addresses both in the anticipatory breach section, allows suspension, unless after notice the party receives adequate assurance.  

g. Impossibility & Impracticability: UCC has ambiguities, specific to seller, etc.  CISG Article 79 does not have the same issues; much more clear, requires an impediment beyond the party’s control or foreseeability.  Because it uses the term “party,” we have no ambiguity about whom this applies to.  UCC also only allows the seller excuse from non-delivery or delay in delivery due to such problems under 2-615; there is no such limitation on the CISG.

· CISG

· Art. 71, Art. 72  vs. UCC 2-609, 2-610

· Art. 72 says “avoided” but 71 does not; 71 is limited to suspension of performance, it does NOT say that the party can avoid the K/ call the deal off

· Art. 71 applies to both sellers & buyers, it says “a party”

· Art. 71(3) includes provision for right to adequate assurance so that ability to stop performance can be negated

· NOTE: in UCC it is treated diff.; here you’re allowed in §2-609 to avoid the K based on adequate assurance of due performance; this is NOT provided for in Art. 71; Art. 71 doesn’t talk about consequences in the event of lack of performance by other party

· Art. 72 says “when it’s clear other party will commit a fundamental breach of K. . . the K is avoided”; here this is more like §2-610

· Fundamental breach is defined in Art. 25 as one that results in such detriment to the other party as substantially deprives him of what he is entitled to expect under the K, unless the party in breach did not foresee & a reas. person of the same kind in the same cir. would no have foreseen such a result

· CURE

· §2-508 in UCC, is there a counterpart in CISG where buyer & seller can extend time for cure beyond the K date?

· Yes! Art. 48(1) allows seller to remedy at his own expense any failure to perform his obligations, even after the date of delivery (subject to Art. 49)

· Warranty of Title

· CISG Art. 41

· Main diff. btwn Art. 41 and UCC §2-312 is Art. 41 doesn’t have “rightful” proviso so it doesn’t matter in CISG if it was taken under rightful circumstances

· Chapter headings

· Part. 1- Sphere of Application

· Part. 2- Formation of K

· Part. 3- Sale of Goods General Provisions

· Art. 25 fundamental breach

· Art. 29- modification w/ out consideration

· Chapt. II Obligations of the Seller

· Art. 35- express warranties & warranties of merch & fitness

· Art. 41 warranty of title

· Remedies

· Chapt. III Obligations of the Buyer

· Price Remedy

· Passing of Risk

· Art. 79- Impossibility (2-615)


Skeletal Outline of UCC v. CISG Topics Covered

II.  Choice of law - sale of goods contract?


A.  UCC - predominant aspect or gravamen test 2-102


B.  CISG Arts 2 & 3 

II.  Has a contract been formed?


A.  UCC 2-204 - 2-207; 2-201

     

1.    Firm Offer Rule - 2-205       

          

2.    Discrepancy between offer and acceptance - 2-207



3.    Writing requirement – 2-201


B.  CISG



1.  Firm offer - Art. 16



2.  Discrepancy between offer and acceptance - Art. 18 & 19



3.  No writing requirement, unless nation opts out of Art. 11 -  Arts. 11 & 12 
 

III.  Terms of Contract

            A.  Title Matters



1.  UCC Warranty of title 2-312



2.  Passage of title - 2-403



3.  CISG




a.  Doesn’t deal with passage of title. Art. 4(b)




b.  Warranty of freedom from claims.  Art. 41


B.   Warranties of Quality - UCC



1. Express ‑ 2‑313

             
2.  Implied ‑ 2‑314, 2‑315



3.  Disclaimers ‑ 2‑316



4.  Limitation of remedies ‑ 2‑719



5.  Notice - 2-607



6.  Privity - 2-318



7.  Consumer protective law – Mag. Moss and state “lemon laws”



C.  Warranties of Quality - CISG



1.  Express and implied warranties - Art. 35



2.  Right to derogate - Art. 6



3.  Questions of validity - Look to domestic law - Art. 4



4.  Interpret the contract - Art. 8



5.  Privity not considered


D.  Price Terms



1.  UCC 2-305, 2-325



2.  CISG Arts 54-55


E.  Delivery Terms



1.  UCC 2-319, 2-320, 2-503, 2-504, 2-509

2. CISG Arts 31-34, 67-69

     IV.  Performance and Breach - Excuse


A.  UCC



1.  Perfect Tender Rule ‑ 2‑601



2.  Acceptance and Rejection ‑ 2‑602, 2‑606



3.   Duties re goods - 2-602 -2-605

            
4.  Revocation ‑ 2‑608



5.  Cure ‑ 2‑508



6.  Installment Contracts ‑ 2‑612



7.  Anticipatory breach and demand for assurance - 2-610 & 2-609



8.  Impracticability and Frustration ‑ 2-613, 2‑615


B.  CISG



1.  Obligation of Seller to deliver conforming goods-Art. 35



2.  Obligation of Buyer to pay price and accept delivery-Art. 53



3.  Right of buyer to avoid - Art. 49



4.  Right of seller to avoid - Art. 64



5.  “Nachfrist” notices - Arts. 47, 48 & 63



6.  Fundamental breach - Art. 25



7.  Seller’s right to cure - Art. 48



8.  Buyer’s right to demand substitute goods - Art. 46



9.  Notice requirements -  Arts. 39 & 26


           11. Anticipatory breach - Art. 72


           12. Excuse - Art. 79

V.  Remedies

            A.  UCC



1.  General policy ‑ 1‑106



2.  Buyer's remedies ‑ 2‑711 et. seq.



3.  Seller's remedies ‑  2-507, 2-511, 2-702 et. seq.


B.  CISG



1.  Damages - Arts 74-77

2. Specific performance - Arts 46, 62

3. Price reduction - Article 50

VI.  Financing the Sales Transaction


A.  Letters of Credit



1.  Strict compliance 5-108



2.  Reimbursement 5-108



3.  Fraud 5-109



4.  Bank liability 5-111


B.  Documentary Drafts



1.  Payment before inspection 2-513



2.  Liability for misdescription in document 7-301



3.  Bank's duties on documentary drafts 4-501 - 4-504
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