Marissa Prayongratana

Spring 2005 - McLaughlin

Law of Sales Outline
I.  Article 1
  A.  Purposes & Policies
1. To further agreement between parties

2. Policies 

a. Liberal Construction to promote the underlying purposes & policies of the UCC (1-103)
i. To simplify, clarify, and modernize the law

ii. To expand commercial practices through custom, usage, & agreement of the parties

1. development of the marketplace

iii. To make the law uniform

1. creates a separate argument before a judge

iv. Supplemental Principle (1-103 Cm. 2)
1. Unless the UCC is adopted, prior principles of law & equity control 
2. If UCC is adopted, law & equity supplement, but do not supplant the UCC
3. EX: Impossibility Doctrine

a. UCC specifies “sellers” in 2-615 Impracticability

b. UCC expressly displaces common law with respect to sellers; you must make the argument that it does/does not displace the common law rule for buyers

b. Variation by Agreement (1-302)

i. The effect of UCC provisions may be varied by agreement – THIS IS A KEY UCC CONCEPT
ii. Exceptions:

1. Good faith, diligence, reasonableness, care are non-variable

2. Variation must be reasonable
iii. Phrases like “unless otherwise agreed” are used to avoid controversy. Even if it is not included, read them in. General rule remains that all provisions of the UCC may be varied by agreement (1-302 Cm. 3)

c. Liberal administration of Remedies (1-305)
i. Aggrieved party to be put in as good a position as if the breaching party fully performed

ii. NO consequential, special, or penal damages – except if specifically provided by the UCC or other law 

*** USE purposes/policies as argument for why your interpretation of the UCC should prevail

  B. Definitions (1-201)
1. When a word is used in more than one article, look to 1-201 for the definition. If the word only appears in one article, look to that article for the definition. 
2. “Signed” – includes symbols adopted with present intention to adopt or accept a writing
3. “Agreement” – Bargain of the parties in fact (not necessarily a K); includes inferences from prior dealings, performance, or usage in the trade

4. “Contract” – total legal obligation that results from the parties’ agreement as determined by the UCC as supplemented by other applicable laws

5. “Purchaser” – encompasses a donee, or other voluntary transaction creating a property interest; does not  include bailments

6. See also, Article 2 Definitions
a. “Merchant” (2-104) – deals in goods of the kind; by occupation holds self out as having knowledge or skill 
i. Does NOT say “unless the context otherwise requires”

ii. Under 1-201(a): Unless the context otherwise requires, the definitions are as they are stated in the Article that it is in.
  C. 4 Policing Provisions

1. Good Faith

a. Every K or duty within the UCC imposes an obligation of good faith (1-304)

b. Honesty in fact and observance of reasonable commercial standards of fair dealing (1-201(20) – except as provided in Article 5

2. Unconscionability (2-302)

a. Court may refuse to enforce a K or its provisions, if it finds, as a matter of law, that it is unconscionable. 

b. Procedural: unfair surprise, oppression

c. Substantive: actual deal is totally one-sided

d. CM 1 – Principle is to prevent oppression and unfair surprise. 
3. Seasonality/Reasonable Time (1-205)

a. Reasonable time depends on the nature, purpose and circumstances of the action.

4. 1-303

a. Course of performance- parties’ conduct within one K

b. Course of dealing – history of dealings btw the parties with respect to different Ks

c. Usage of trade – custom or practice within a particular industry

  D. Miscellaneous Principles

1. Performance or Acceptance under Reservation of Rights (1-308)

2. Option to Accelerate At Will (1-309)

a. Requires GF belief that the prospect of payment or performance is impaired

3. Section captions are part of the UCC, while Comments are not (1-107)

4. Singular/Plural/Gender (1-106)
5. Choice of Law (1-301)
II. Scope of Article 2
***If it is shown that Article 2 governs, the warranty (implied & express) sections apply and an action for breach may be brought. If the transaction is for services or things other than goods (i.e. not Article 2), then negligence rules apply and fault must be proven.

  A.  Transaction in Goods (2-102)
1. Transactions include: sales, gifts, franchises, leases
a. Some specific sections of Art 2 require “sellers”; those do not apply to donors. Must argue that Art 2 should apply by analogy.

2. Goods mean: 

a. things which are movable at the time of identification to the K for sale (other than money); unborn young of animals and growing crops (2-105(1))

i. Specially manufactured goods are automatically “goods” under Article 2.

b. Minerals, oil, gas, structure or its materials to be removed from realty (2-107)

i. Must be severed by the seller to be under Article 2 (Cm 1)

ii. EX: building materials; standing timber; electricity (majority)

3. Goods does not include: insurance policies, real property, gym membership; implanted spinal plate (majority – courts protect hospitals/doctors by classifying it as a service)
4. Predominant Purpose Test (Majority)
a. For hybrid Ks (containing goods & services, like construction Ks), 
b. Courts look at whether money is primarily used for goods or services
5. Gravaman Test (aka Hawkins rule) (Minority) – what is the thrust of litigation? 
6. Benefits of getting under Article 2

a. Modification without consideration (2-209)

b. Longer Statute of Limitations – 4 years

c. Implied Warranties (Title – 2-312; Merchantability – 2-314; Fitness for Particular Purpose – 2-315)

d. Express Warranties (2-313)

e. Statute of Frauds (2-201)

7. K for sales distinguished from a lease (Article 2A) (1-203)
a. Lease if: 
i. K can be terminated at will

ii. Not forced to take the full economic value of the K; there’s something left behind

b. Sale if:

i. Forced to take the whole economic value; you get everything

III. Existence of the Contract

  A.  Formation (2-204)
1. K may be made in any manner sufficient to show agreement, including conduct, & oral or written agreement by both parties which recognizes the existence of a K

2. Doesn’t matter if the moment of the K’s making is undetermined

3. K may be made, despite having one or more indefinite terms. 

a. The K must be reasonably certain, so as to provide a remedy if it is breached.

b. The more terms left open, the less likely it is that a K has been made.

  B.  Offer & Acceptance (2-206)

1. Can respond to an offer in any reasonable manner, unless the offeror specified a particular manner of  acceptance (CM 1) (ex: verbal offer accepted by conduct is okay)

a. Takes into consideration new forms of media (ex. acceptance by email or fax)

2. No mirror image rule 

3. Lapse – if offeree does not notify offeror of acceptance within reasonable time, the offeror may treat the offer as lapsed.

a. To protect the parties, notice must be given to constitute acceptance.

  C.  Firm Offers (2-205)

1. Merchant (goods of the kind) can’t revoke an offer if there is a signed writing, even if there’s no consideration

2. Offer is not revocable for lack of consideration.

3. Offer is generally limited to 3 months, but:

a. may be longer if there is consideration

b. may renew, when 3 months is up

4. Offer may be revocable for other reasons (ex. mistake, fraud)

5. **CM 2 – Oral offers are revocable. 
IV. Enforceability of the Contract

  A.  Statute of Frauds (2-201)
1. Policies

a. Prevent fraud

b. Tangible evidence of a K

c. Usually used as a defense

i. Failure to satisfy SOF doesn’t make the K void, but it just means that it’s not enforceable by a court.

2. Requirements (2-201(1))
a. Writing sufficient to indicate a K for the sale of goods (includes video, tape recording, or  other intentional reduction to tangible form)
b. Signature of D (letterhead or other “symbol” okay)
c. Quantity Term
i. K is not enforceable beyond the quantity shown in writing

ii. Does not say you need an express quantity term, but majority of courts & CM 1 require one

iii. Technical (& Prof) reading suggests that the quantity must be in the signed writing (as opposed to the “between merchants” confirmation)

iv. May also be satisfied by “output” or “requirements” Ks

d. Sales K over $500 (pre-revised) or over $5,000 (revised)

3. Exceptions: 
a. Between Merchants, if within a reasonable time, a confirmation in writing is received, (1) is satisfied unless written notice of objection is given within 10 days of receipt. (2-201(2))
i. Both parties must be merchants

ii. Sender’s signature on a confirming memo binds the person it is sent to, even if the recipient does not sign it

1. allows K to be enforced against the receiver of the confirming memo, who hasn’t signed anything

iii. Writing must be sufficient against the sender; if not, it’s not sufficient against the recipient

iv. Recipient must send written notice of objection within 10 days of getting the confirming memo

1. should object to the full contents of the confirming memo (not just one part)

b. Specially Manufactured Goods (2-201(3)(a))
i. Policy: Generally, people don’t make special goods without them being ordered. SOF was designed to prevent fraud. Even in the event that there is no writing, it is unlikely that one would manufacture special goods without a K for sale.

c. Testimonial – if D admits in a pleading, deposition, testimony, or otherwise in court that a K for sale was made; whenever party is under penalty of perjury (2-201(3)(b))

d. Part Performance (2-201(3)(c))

i. If payment has been made & accepted, OR

ii. If the goods have been received & accepted

iii. Part payment on an indivisible unit (i.e. one unit) is sufficient to satisfy SOF, even if there is no quantity term.

iv. Policy: Why would buyer make payment or accept goods if there was no K?

4. Exceptions only available under Revised Article 2

a. Estoppel
i. Pre-revised 2-201(1) “except as otherwise provided in this section” means that any exception to the SOF must be in the section. Promissory estoppel argument is not in this section; thus, it should not be used as an exception to the SOF.
ii. In Revised Art 2, the phrase is gone, so you can make the argument that estoppel may be an exception to the SOF.

b. Performance over one year

i. “K that is enforceable under SOF is not unenforceable merely b/c it is not capable of being performed within one year or any other period after its making”

ii. As long as you satisfy SOF, you don’t have to worry about the one year limitation

5. Impact of Modification on SOF (2-209(3))

a. “Requirements of SOF must be satisfied if the K as modified is within its provisions”

b. Oral modifications must be in signed writing to be enforceable

c. Any quantity change must be in writing

d. Any change moving the K over $500 must be in writing

e. An agreement modifying a K needs no consideration to be binding 

V. Terms of the Contract
  A.  Parol Evidence Rule (2-202)

1. Purpose: to determine the true understanding of the parties’ agreement (CM 2)

2. Terms in a K that are meant to be the final expression of the agreement may not be contradicted by evidence of:

a. a prior agreement, or 
b. a contemporaneous oral agreement
3. But, terms may be explained or supplemented by:

a. Course of performance, course of dealing, or usage of trade; and

i. Course of performance is the best indicator of what the parties intended the writing to mean (CM 2)

b. Evidence of consistent additional terms, unless the court finds the writing to have been the absolute final statement of the terms of the agreement.

i. If the term would have definitely been included, if in fact agreed to, the jury cannot hear evidence about it. Court will rely on the writing to determine the agreed upon term. (Cm 3) 
ii. To attack the PER, argue that the writing is not a complete expression of the agreed terms. If it is found to be a partial expression, evidence of consistent additional terms is admissible.

4. Impact of Merger Clauses (complete and exclusive statement of the agreement)
a. Merger clauses are persuasive, but not determinative, evidence for the court to find that the writing was a completely integrated agreement.

  B.  Battle of the Forms (2-207)
1. Purpose: To replace the common law “mirror image rule” that required identical terms. Thus, a non-mirror image acceptance was a rejection and counteroffer. If the offeror started to perform under the counteroffer, his conduct reflected an acceptance of the counteroffer. Thus, the counter-offeror had the “last shot” in making the terms of the K.

2. UCC §2-207 Additional Terms In Acceptance (Rejects common law mirror image rule)
a. (1) A definite and timely expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance, even though it states additional or different terms, UNLESS it is expressly made conditional (i.e. unless proviso) on assent to the additional or different terms.
i. “Unless proviso” provides that additional terms won’t be part of the K unless the other party expressly assents to them. 
ii. If the proviso clause was not used as part of the accepting form, then the purported acceptance creates a K and the parties are directed to (2) to determine the terms.

iii. If the proviso clause IS put into the accepting form, the exchange of forms does not create a K. This is essentially a counter-offer and the parties are directed to (3) to see what results from their dealings/conduct.
iv. Thus – it is either the presence or absence of the proviso clause which leads the parties to (2) or (3), never both!
b. (2) Between merchants, additional terms become part of the contract UNLESS:

i. (a) the offer expressly limits acceptance to the terms of the offer,

ii. (b) they materially alter it, OR
1. Courts look at surprise or hardship to determine if the additional term materially alters a K (CM 4)
2. Disclaimer of warranties materially alters a K (CM 4) – this is a per se material alteration.
3. Limiting a remedy is NOT a material alteration (CM 5)
iii. (c) notification of objection to them was given or is given within a reasonable time after notice.
1. Between merchants, additional terms become part of the K unless one of the 3 above provisions is satisfied.

2. Cm. 3 (minority) treats additional and different terms the same, but the text of (2) only says additional terms. 

a. Majority view (Cm. 6): For different terms, use knock-out rule and gap-fillers. The different terms are knocked out and replaced by the gap-fillers.

b. So – for different terms, argue whether or not (2) should apply and then do analysis.

c. (3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not establish a contract. Terms of the contract will be the terms on which the parties agree and gap-fillers.
i. GAP-FILLERS are terms that are implied where the parties have not decided on a term as to that issue.
1. 2-204(3) banishes the CL conception that an agreement could not be an enforceable K b/c of indefiniteness. 

ii. UCC gap-fillers govern: 
1. Price of goods/Payment
a. Open Price Term: If nothing is said as to price, the price will be a “reasonable price at time of delivery”; GF requirement (2-305)
b. Price may be made payable in money or otherwise (i.e. trade/cashier’s check) (2-304)

i. Sellers give warranties on traded/bartered items too; each party is a seller of the goods that he transfers.

c. Payment is due at time & place at which the buyer is to receive the goods (2-310)

d. Letters of Credit (2-325)

i. Delivery to the seller of a proper LOC suspends the buyer’s obligation to pay (i.e. issuing bank is obligated) 

ii. If LOC is dishonored, the seller may require payment directly from the buyer upon seasonable notice to the buyer.

2. Delivery
a. Usually, single delivery (but you can contract for installments)

b. Place: seller’s place of business or residence (2-308)

c. Time reasonable time of delivery (2-309)

3. Quantity

a. Usually, this needs to be in the K.

b. SOF (2-201): K won’t be enforced beyond the quantity shown

c. Outputs/Requirements K allowed as Q term (2-306); GF requirement.

d. **If quantity term is different in acceptance, 2 views:

i. 1) no agreement to the term, therefore no K b/c SOF says that the K is unenforceable beyond the quantity shown.

ii. 2) different terms knock each other out – but no gap filler exists. Even so, court may strain to find that a K exists. 

d. HOW TO TACKLE §2-207 ISSUES
i. Do the parties have a contract based on the exchange of their writings under 2-207 (1)? 
1. Is offeree’s acceptance “seasonable” and “definite”? (Is the offeree willing to be bound by the terms of the offer?)
a. Quantity cannot be changed. 

2. Is it expressly made conditional on the offeror’s assent to the additional/different terms?

a. If yes, it is deemed a counter-offer, not an acceptance.

b. If no, and the acceptance is seasonable and definite, there is a contract. 
ii. If YES to i. (the offeree’s form is an effective acceptance), then the terms of the contract are dictated by 2-207(2).

1. If either party is a non-merchant, the offeror’s terms control. Additional terms in the acceptance are mere proposals for addition, which may be accepted or not by the offeror. Additional terms do not automatically become part of the contract, but express consent is necessary
2. If both parties are merchants, the additional terms become part of the contract UNLESS

a. The offer expressly limits acceptance to the terms of the offer,

b. The additional terms materially alter the offer, or

c. Notification of objection to the additional terms is given within a reasonable time after offeror received notice.
iii. If NO to i. (the offeree’s form is not an effective acceptance), then the parties do NOT have a contract based on their writings under 2-207(1). 

1. In that case, it is necessary to examine whether they have a contract by conduct under 2-207(3).

2. If they do have a contract by conduct, use 2-207(3) to determine the terms of that contract.

a. Knock-out Rule: 
All the terms which are in both parties writings become part of the contract, but any term that is not found in both documents is “knocked out” and does not become part of the contract.

  C.  Warranties
1. Warranty of Title (2-312)
a. Seller warrants the title conveyed shall be good, and its transfer rightful, AND
b. Goods shall be delivered free from any security interest, lien, or encumbrance which the buyer, at the time of contracting, has no knowledge.

i. Warranty of Title does not depend on BFP. State of mind is irrelevant.

c. Modifications or Exclusions to the Warranty of Title  requires:

i. Specific language or circumstances which give the buyer reason to know that the person selling does not claim title in himself.

ii. Language like “as is” doesn’t work. Must specifically disclaim warranty of title.

iii. No conspicuous requirement for disclaiming the warranty of title.

d. Merchants warrant that the goods shall be delivered free of the rightful claim of any 3rd person

e. Re: Defrauders (see 2-403 Power to Transfer)

i. Purchaser of goods acquires all title which his transferor had (including power to transfer)

1. Purchaser is one who takes by sale, lease or any voluntary transaction that creates an interest in property.

2. Robber is not a purchaser, but a defrauder can be a purchaser when he knowingly buys a stolen item (i.e. in a voluntary transaction. Thus, the defrauder has power to transfer good title to a BFP4V.

ii. Person with voidable title has power to transfer a good title to a BFP4V.

1. Defrauders get voidable title.

2. Purchaser has power to transfer even though the delivery was procured through fraud 2-403(1)(d).

iii. Entrustment 2-403(2)

1. Entrusting goods to a merchant who deals with goods of that kind gives the merchant the power to transfer all rights of the entruster to a buyer in ordinary course of business.

2. A thief can’t really “entrust” goods b/c he has no rights to begin with. The merchant has no power to transfer good title of a stolen good from a thief.

2. Implied Warranties 
a. Warranty of Merchantability (2-314)
i. Seller must be a merchant with respect to goods of the kind
ii. Seller warrants that the goods:

1. will pass without objection in their trade;

2. are of fair average quality, in the case of fungible goods;

3. are fit for the ordinary purpose for which they are to be used;

4. are adequately contained, packaged, and labeled;

a. container/packaging is also included in Article 2; IWOM applies to it also.

5. conform to the affirmations made in the K, etc…

iii. Food & drinks are included in Article 2, so IWOM applies to them too.

iv. If the buyer has examined the goods fully, or has refused to examine the goods, there is no implied warranty for defects which he should have discovered 2-316(3)(b)

v. If seller is NOT a merchant, but he guarantees the provisions of 2-314, it is like he is making an express warranty of those provisions. (CM 4)

vi. Disclaimer of IWOM (2-316)

1. Language must mention merchantability

2. In the case of a writing, language must be conspicuous
a. Does not necessarily need to be in writing.

b. Conspicuous: test is whether it protects the buyer from surprise; noticeable to a reasonable person against whom it is meant to operate.
c. If there is actual knowledge of the disclaimer, it need not be conspicuous. 

3. IWOM may be excluded or modified by course of dealing, course of performance, or usage of trade.

4. EX: “as is”; “with all faults”, etc.

5. Exclusion of IWOM would create “surprise” (2-314, CM 11)

b. Warranty of Fitness for Particular Purpose (2-315)
i. Where the seller has reason to know of the particular purpose that the good is required, and the buyer relies on the seller, an implied warranty of fitness for purpose has been given.
1. “seller” – not merchant – must have reason to know

ii. Ordinary vs. Particular

1. Particular: specific use by buyer which is peculiar to the nature of business

2. Ordinary: uses which are customarily made of the goods (CM 2)

iii. If the buyer has examined the goods fully, or has refused to examine the goods, there is no implied warranty for defects which he should have discovered 2-316(3)(b)

iv. Disclaimer of IWFPP (2-316)
1. May be excluded by general language (unlike specific language requirement for IWOM), but only if it is in writing & conspicuous (Cm 4)
2. IWFPP may be excluded or modified by course of dealing, course of performance, or usage of trade.
3. EX: “There are no warranties which extend beyond the description on the face hereof”; “as is”; “with all faults”, etc.

3. Express Warranties (2-313)
a. Seller warrants affirmations of fact, descriptions, and samples or models or the good that become the basis of the bargain.  Anything the seller says about an item can become the basis for the bargain, unless somebody can say that it was not.
b. No formal words (like guarantee or warranty) are necessary

c. Must distinguish between warranty and “puffing”
i. Warranty – specific, not general, statement; usually written rather than oral; able to be verified
ii. Puffing – “A-1 shape”; “You’re going to love this”

d. When you rely on something other than the express warranty (ex. your own mechanic’s evaluation of the condition of a car), the statement is no longer the basis for the bargain and is thus no longer an express warranty. Can’t sue for breach of express warranty if you rely on something other than the warranty. 
e. Disclaimer of Express Warranty (2-316(1))


i. Nearly impossible to disclaim an express warranty; better not to make one in the first place.

ii. Parol Evidence Rule can be used to limit the oral express warranty.

iii. May also be able to limit the remedy for breach of an express warranty

4. Post-Sale Disclaimers 
When buyer paid for goods before a “warranty” is made, there is room for argument. 

a. View 1: Statement was not a basis for the bargain (buyer already bought the goods), so no express warranty was made. 
i. EX: Post-sale disclaimers of implied warranties found in an instruction manual are ineffective b/c they did not form part of the basis for the bargain.

b. View 2: “Bargain” had not yet ended; argue that under 2-209 there was an agreement to modify the basis of the bargain. There is no consideration necessary to modify under Article 2.

i. EX: Commercial practicalities of modern retail purchasing dictate that things, like licenses and terms, be located inside the packaging. Even if located inside the packaging, if the disclaimer is conspicuous, it should be effective. 

1. Argument against view 2: modification requires agreement from both parties; why would one party agree to a disclaimer of a warranty?

5. Limitations of Remedies of Warranties (2-719)
Instead of disclaiming a warranty, a seller may also limit the remedy in the event of a breach.

a. Parties may agree to:

i. provide remedies in addition to or in substitution for those provided in Article 2

ii. limit or alter the measure of damages, like by limiting the buyer’s remedies to return or replacement 
b. If the exclusive or limited remedy fails of its essential purpose, remedy may be had as otherwise provided in Article 2. 

c. Consequential damages may be limited or excluded unless it is unconscionable to do so. 

i. Can’t limit consequential damages for injuries to person in the case of consumer goods. 

1. In a commercial setting, where the buyer is not a consumer, courts tend to uphold the disclaimer of liability for consequential damages, even where the limited remedy fails of its essential purpose. 

d. Dependent vs. Independent Clauses
HYPO: K gave the exclusive remedy of repair or replacement and specifically disclaimed consequential damages. But, b/c the seller did not give the exclusive remedy to the buyer, other Article 2 remedies are available to the buyer, per 2-719.
i. If the 2-719(2) and (3) are dependent, the buyer is left with the right to get consequential damages b/c it is one of the remedies provided for in Article 2; buyer maintains the right to sue for consequential damages.

ii. If the 2 clauses are independent (majority view), then you take each clause separately (i.e. (3) is taken on its own).  If the K expressly excluded consequential damages, then it won’t be given, unless there was unconscionable conduct by the seller.
6. Breach of Warranty Action (2-314 CM 13)

a. BUYER MUST PROVE:

i. Existence of the warranty (question of fact)

ii. Broken warranty

iii. Warranty was the proximate caue of the loss sustained.

7. Defenses in Warranty Actions

a. Under 2-607, buyer must give notice of breach within a reasonable time or be barred from any remedy.

b. There must be independent notice of the breach, apart from the actual lawsuit for breach. This is to further the underlying policy of settlement and negotiation to relieve court’s burden.
c. Burden of proof is on the P for proving:

i. Creation of warranty

ii. Breach of warranty

iii. Causal connection to the P’s injury (proximate cause)

iv. Fact and extent of the injury

d. Privity of K and Third Party Beneficiaries (2-318)
CA has not adopted any of the below alternatives; case law governs.
i. Alternative A: Warranty extends to: 

1. any natural person (i.e. not a corp); 

2. who is a family member, in the household of, or a house guest of the buyer;

3. whose use, consumption or being affected by the goods is reasonable; and 

4. who is personally injured by breach of warranty. 

5. Seller may not exclude or limit.

ii. Alternative B: Warranty extends to:

1. any natural person (not a corp);

2. reasonably expected to use, consume, or be affected by the goods; and

3. is personally injured by breach of the warranty.

4. Seller may not exclude or limit

a. Difference from A: no household requirement

iii. Alternative C: Warranty extends to:

1. any person (corps included);

2. reasonably expected to use, consume, or be affected by the goods;

3. who is injured by breach of the warranty.

4. Seller may not limit or exclude with respect to personal injury.

a. Difference from A: no household requirement

b. Difference from A & B: damages may include injury to property

iv. Products Liability claim is the alternative to breach of warranty actions (Restatement of Torts §402A)

1. UCC warranties:
a. Seller must be a merchant

b. Breach of warranty (need not be a defective product)

c. Extension to 3rd party beneficiaries (2-318)

d. Buyer must notify seller of breach (2-607)

e. SOL: 4 years (2-725)

f. May be disclaimed

g. May recover for injury to person or property

2. Products Liability (Tort Claim)

a. Seller must be merchant who sold a defective product

b. Extends to ultimate users (i.e. no privity requirement)

c. No notice to seller requirement

d. SOL: usually 2 years (governed by state law)

e. May recover for injury to person and/or property
3. Tort vs. K suit

a. East River (US SC, 1986)

i. Issue: whether action for defective parts, that caused damage only to the part, should be brought under K or tort.

ii. Holding (Maj): when there is solely damage to the product that was purchased, a K claim should be brought. Manufacturer in a commercial relationship has no duty to prevent a product from injuring itself. K remedies are sufficient. Breach of IWOM is appropriate.

iii. Case limits the ability to sue under tort law for product defects. Follows the economic loss doctrine: because the only loss was the economic value of the item (i.e. no personal injury or injury to property other than the item), a K action is appropriate. 
VI. Executory Stage

  A. The executory stage refers to the time between the signing of the K and performance of the K. Both parties are bound by the K, but neither has performed. The following issues arise during this stage:

  B. Repudiation

1. Anticipatory Repudiation (2-610)

a. Anticipatory repudiation centers upon: (CM 1)

i. overt communication or intention, OR

ii. action which renders performance impossible, OR

iii. action which demonstrates a clear determination not to continue with performance 

b. Repudiation can also result from action which reasonably indicates a rejection of the continuing obligation (CM 2)

c. Repudiation automatically results when a party fails to provide adequate assurance within 30 days after a justifiable demand has been made (2-609(4)) 

d. If one party repudiates with respect to performance not yet due  (i.e. executory stage) which will substantially impair the value of the K to the other, the other party can:

i. Await performance for a commercially reasonable time

1. if party chooses this, then he can’t recover resulting damages which he should have avoided (CM 1)

ii. Resort to any remedy for breach (2-703 seller’s remedies or 2-711 buyer’s remedies)
iii. Suspend own performance

2. Retraction of Anticipatory Repudiation (2-611)
a. Until the repudiating party’s next performance is due, he can retract his repudiation unless the aggrieved party has cancelled, materially changed his position, or otherwise considers the repudiation final.

b. Retraction may be by any method which clearly indicates that the repudiating party intends to perform; must include any assurance justifiably demanded by 2-609.

c. Retraction reinstates the repudiating party’s rights under the K.

d. Repudiating party’s right to reinstate the K is dependent on what the aggrieved party has done (i.e. if aggrieved has cancelled the K, there can be no retraction) (CM 1)

3. Adequate Assurances (2-609)

a. Every K for sale imposes an obligation on each party that the other’s expectations for good performance won’t be impaired. 

b. Recognizes that an important feature of the bargain is the continuing sense of reliance and security that the promised performance will be had (CM 1)

i. When reasonable grounds for insecurity arise, a party may demand in writing adequate assurances of due performance. Until he receives such assurance, he may, if commercially reasonable, suspend his performance.

1. Between merchants, the reasonableness of grounds for insecurity and adequacy of any assurance offered shall be determined according to commercial standards.

2. EX: deposit, LOC, etc.

ii. Acceptance of any improper delivery or payment does not prejudice the right to demand adequate assurance of future performance.

iii. If a justified demand for assurance is made, failure to provide assurance within a reasonable time (not exceeding 30 days) is treated as a repudiation.

  C. Risk of Loss when there is NO Breach (2-509)
1. For shipment by carrier (i.e. post office or other 3rd party/independent entity which transports goods for a price):
a. IF shipment K (i.e. no particular destination), risk of loss passes to the buyer when goods are duly delivered to the carrier (1)(a)

i. Shipment by seller (2-504); Seller must:

1. put the goods in possession of the carrier

2. make a reasonable K for their transportation

3. give buyer documents necessary to take possession (i.e. bill of lading)
4. promptly notify the buyer of shipment

ii. Failure to notify the buyer or make a K for delivery is ground for rejection only if material delay or loss follows.

iii. Buyer has the risk of loss once the seller puts the goods in possession of the carrier.

b. If destination K, risk of loss passes to the buyer when goods are duly tendered as to enable the buyer to take delivery. 

i. Seller bears the risk of loss until the goods reach the destination point.

ii. Manner of seller’s tender of delivery (2-503): 

1. Seller must:

a. put and hold conforming goods at the buyer’s disposition

b. give buyer reasonable notification to enable him to take delivery

2. Tender must be:

a. at a reasonable hour, time, & place
b. for a period reasonably necessary to allow buyer to take possession

c. Shipment Terms
i. FOB (free-on-board) (2-319(1))
1. FOB Shipment: seller must at that place ship the goods per 2-504 and bear the expense and risk of putting the goods into the possession of the carrier.

a. EX: FOB seller’s place of business: seller must ship the goods from his business and bears the risk of putting the goods into the carrier’s possession.

2. FOB Destination: seller must bear the risk and expense of transporting the goods to the destination and tender delivery of them at the destination per 2-503.

a. EX: FOB buyer’s place of business: seller is required to transport the goods to the buyer’s place of business; risk of loss passes to the buyer at the destination

3. IF, in addition to either (a) or (b), it says FOB Vessel, Car, or other vehicle, the seller must bear the risk and expense of loading the goods on board. Buyer must name the vessel. Seller must comply with the provisions on the bill of lading (2-323).

ii. FAS (free alongside) (2-319(2))

1. Delivery term where seller must:

a. At his own expense and risk, deliver the goods alongside the vessel in the manner usual in that port or on a dock designated and provided by the buyer, AND

b. Obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a bill of lading. 

2. After the seller delivers the goods to the appropriate dock alongside the ship, the risk of loss passes to the buyer.

3. EX: if dock collapses and goods are ruined after seller delivered them to the appropriate dock, then the risk of loss is on the buyer.

iii. CIF (cost, insurance, freight) (2-320)

1. CIF indicates shipment K (Cm 1)

2. K price has already included the cost of goods, insurance, and freight to the named destination.

3. Risk of loss passes to buyer at the point of shipment, even if CIF may use a destination in the term.
iv. Delivery “Ex-Ship” (carrying vessel) (2-322)

1. Does not require a particular ship, but any ship which has reached the named destination

2. Goods Held by Bailee

a. Bailee: warehouse or other place where goods can be delivered without moving; per Article 7, a bailee is one who has a warehouse receipt or bill of lading. 

b. Risk of loss passes to buyer when:

i. buyer receives a negotiable document of title for the goods, OR
ii. bailee acknowledges the buyer’s right to possession of the goods; OR
iii. buyer receives a non-negotiable document of title or other written direction to bailee to deliver under 2-503(4)(b)

3. If (1) shipment by carrier or (2) bailee doesn’t apply, then 2-509(3) applies. For… 
a. Merchant sellers: risk of loss passes to the buyer on the buyer’s physical receipt of the goods
i. EX: K says goods are to shipped by seller’s truck and goods are destroyed in transit. This is not a carrier (1) or bailee (2) situation, so (3) applies. Seller is a merchant, so the risk of loss passes to the buyer on the buyer’s physical receipt of the goods. Seller thus bears the risk of loss. 

b. Non-merchant sellers: risk of loss passes to the buyer on tender of delivery (2-503)(see above under destination K)
4. Parties may contract around 2-509 to shift the risk of loss
  D.  Risk of Loss when there is a Breach (2-510)

1. Seller’s fault:

a. When seller delivers non-conforming goods so as to give the buyer a right of rejection, the risk of loss remains on the seller until cure or acceptance.
b. When buyer rightfully revokes acceptance, buyer must first use his insurance. If that is not enough, the risk of loss is treated as if it were on the seller from the beginning. 
2. Buyer’s fault:

a. When buyer repudiates as to conforming goods or breaches before risk of loss passes to him, seller must first use his insurance. If this is not enough, the risk of loss is treated as if it were on the buyer for a commercially reasonable time. 

  E. Installment Ks – Prof just puts installment Ks in the executory stage; could also be in the performance stage.
  F. Impossibility Issues – See also EXCUSE doctrine: p. 18.
1. Sometimes, things may happen during the executory stage that render performance impossible. 

2. The main issue is whether it also applies to buyers. 

3. See 2-613 through 2-616

VII. Performance Stage 
  A.  Seller’s Obligations and Options
1. Obligation of the seller is to transfer and deliver in accordance with the K (2-301)

2. Perfect Tender Rule (2-601)

a. Seller has the obligation to tender goods in conformity to the K. If it is not a perfect tender, buyer can:

i. Reject all the goods; OR

ii. Accept all the goods; OR

iii. Accept any commercial unit(s) and reject the rest.
b. Exception 1: Installment Ks (2-612)

i. Buyer can reject any installment if the non-conformity substantially impairs the value of THAT installment and can’t be cured, OR if the non-conformity is a defect in the required documents. 
1. If the nonconformity does not substantially impair the value of the K and the seller gives adequate assurances of its cure, the buyer must accept that installment.

ii. Buyer can reject future installments if the non-conformity substantially impairs the value of the whole contract. This is a breach of the entire K. 

1. Buyer reinstates the K:

a. If he accepts a non-conforming installment without seasonably notifying of cancellation; OR

b. If he brings an action only with respect to past installments; OR

c. If he demands performance as to future installments.

iii. Difference between (i) and (ii): impairment of the value of the particular installment vs. the whole K.

c. Exception 2: Seller’s Right to Cure (2-508)

i. Within K time:

1. Seller has almost a complete right to cure within the K time (i.e. before performance is due). PROF believes that seller’s right to cure is broad.
2. Seller may seasonably notify the buyer of his intention to cure

ii. Later than K time (2-508(2)):

1. When seller had reasonable grounds to believe the non-conforming goods would be acceptable (i.e. latent defect; prior course of dealing, usage of trade, course of performance), the seller may have a further reasonable time to cure.

2. Seller must seasonably notify the buyer of his intention to cure.

iii. Rationale: 

1. pro: allows parties to settle out of court

2. con: may encourage seller’s sloppiness bu allowing for an extension on the time of delivery as provided in the K

iv. Exception to the Right to Cure: Shaken Faith Doctrine
1. For purchases which depend on dependability & reliability (ex. car) and where cure will not renew faith in the product, the seller does not have the right to cure. 
d. Exception 3: Substituted Performance (2-614)
i. Where, without fault of either party, the agreed location or mode of delivery becomes unavailable or commercially impracticable, and a commercially reasonable substitute is available, substitute performance must be tendered and accepted. 
ii. If the agreed means or manner of payment fails b/c of govt regulation, the seller may withhold or stop delivery unless the buyer provides a commercially substantial equivalent. 

e. Exception 4: De minimus

i. Small, inconsequential non-conformities won’t gives rise to the buyer’s ability to reject.

  B. Buyer’s Obligations and Options

1. Obligation of the buyer is to accept and pay in accordance with the K. (2-301)
2. Rejection
a. Buyer may reject any non-conforming goods and return the goods to the seller (2-601)

b. Manner of Rightful Rejection (2-602)

i. Buyer must: 

1. reject within a reasonable time after delivery or tender

2. seasonably notify the seller 

3. explain the particular defects/reasons which justify rejection (2-605)

a. allows seller to be able to cure if within the K time

ii. Buyer has no further obligations with regard to goods rightfully rejected.

c. If the buyer has taken possession of the goods before rejecting (and he does not have a security interest), buyer has a duty after rejection to hold the goods with reasonable care for a sufficient time to allow the seller to remove them.

i. On rightful rejection, buyer has a security interest in the goods for any expenses he has paid on their behalf. Buyer may hold the goods OR resell them as an aggrieved seller. (2-711(3))

d. A merchant buyer has a greater responsibility to the goods (2-603)
e. When buyer rightfully rejects, seller has breached and buyer has remedies under 2-711

f. When buyer wrongfully rejects, he has breached and triggered seller’s remedies under 2-703.

3. Acceptance
a. Buyer may accept any non-conforming goods (2-601)

b. Acceptance occurs when the buyer: (2-606)

i. Signifies to the seller that the goods are conforming or that he will take them despite the non-conformity after buyer had a reasonable opportunity to inspect the goods.

1. Payment for the goods in not enough to “signify” acceptance (Cm 3)

ii. Fails to make an effective rejection under 2-602 after buyer had a reasonable opportunity to inspect the goods.

iii. Does any act inconsistent with the seller’s ownership. 

c. Acceptance of part of any commercial unit is acceptance of the entire unit. 

d. Effect of Acceptance (2-607)

i. Buyer must pay the K price for the goods accepted

ii. If buyer accepts the goods, he is precluded from rejecting them.

iii. Where tender has been accepted, buyer must notify the seller of any breach within a reasonable time after he discovers or should have discovered the breach. If not, buyer is barred from any remedy.

4. Revocation of Acceptance
a. If buyer has accepted non-conforming goods, he may revoke acceptance or sue for breach of warranty. 
b. Manner of Rightful Revocation of Acceptance (2-608)

i. Buyer must show that the non-conformity substantially impaired the value to the buyer; subjective standard
ii. Higher standard of proof than rejection. Buyer must have accepted the goods:

1. on the reasonable assumption that seller would cure the non-conformity, but seller has failed to do so (i.e. patent defects)
2. without discovering the non-conformity b/c of seller’s assurances or latent defect (i.e. latent defects)
iii. Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground and before the condition of the goods has substantially changed. (if the goods changed b/c of the defects, this doesn’t count)

c. Is cure allowed after buyer revokes acceptance? 2 views…
i. NO: technical reading of 2-508 limits cure to when buyer has rejected the goods

ii. YES: cure is the “darling of the judiciary”; promotes out-of-court settlement; 2-608(3) says that buyer who rightfully revokes has the same rights as if he had rejected them.

d. When buyer rightfully revokes, he has the same rights and duties as if he rejected.

e. When buyer wrongfully revokes acceptance, this triggers seller’s remedies under 2-703.
  C.  Excuse Doctrines

1. CL rules of impossibility, impracticability, and frustration of purpose have been combined into the “doctrine of impracticability”.

a. HYPO: Exxon signs a 10 year K to sell A crude oil from Libya at $20/barrel.

i. Impossibility 

1. Exxon can’t sell to A b/c Libya refuses to give oil. A sues and Exxon defends on impossibility grounds.

ii. Impracticability 

1. Exxon doesn’t sell to A b/c Libya puts a 100% tax on the oil. Exxon wants to raise the price, but A refuses. A sues and Exxon defends on impracticability grounds. 
iii. Frustration of Purpose

1. US govt tells consumers not to buy Libyan oil. A wants to get out of the K or stops buying from Exxon b/c A knows consumers won’t buy it. Exxon sues A and A defends on frustration of purpose grounds.

b. BUT – these CL excuses do not apply to K law. Instead, see 2-613 to 2-616.

2. Casualty to Identified Goods (2-613)

a. When the K requires specific goods (i.e. nothing else will do) and the goods suffer casualty (total loss) without fault of either party before risk of loss passes to the buyer, then the K is voided for both parties.
b. If loss is partial, the K is not voided. See (b).  

c. Only applies to specialized items (i.e. not the typical sales K)

d. If you can use 2-613 or 2-615, opt for 2-613. It’s more manageable.

3. Substituted Performance (2-614) (see p. 16)

a. Unlike 2-613, has nothing to do with the destruction of goods

b. Deals with incidental matters that the parties agreed to in the K (i.e. delivery, payment, etc)

4. Excuse by Failure of Presupposed Conditions (2-615)

a. If performance has been made impracticable by the occurrence of a contingency, the non-occurrence of which was a basic premise on which the K was made, the seller’s delay in delivery or non-delivery is not a breach. 
b. 3 requirements:

i. Seller must not have assumed a greater obligation

1. This means that seller must not have recognized an unforeseeable risk (ex. tsunami), but agreed to assume the risk anyway. Can’t use excuse doctrine if the seller already agreed to assume the risk for something!
ii. Must show that continued performance would be impracticable

iii. Impracticability is caused by something that was unforeseeable.

c. Does 2-615 only apply to sellers?

i. YES: Text only speaks of sellers

ii. NO (i.e. also applies to buyers): 

1. caption suggests that it covers all excuse rules & doesn’t specify buyers or sellers

2. Cm 9: “…may well apply and entitle the buyer to the exemption.”

VIII. Remedies
  A. Seller’s Remedies

1. Seller’s Remedies In General (2-703)
a. Triggering events: when buyer…
i. Wrongfully rejects

ii. Wrongfully revokes acceptance

iii. Fails to make payment that is due

iv. Repudiates with respect to a part or the whole

v. Is insolvent (2-702)

b. Remedies available to the seller:

i. Withhold delivery of goods

ii. Stop delivery of goods (when a bailee has the goods or when goods are in transit)

iii. Proceed under 2-704 for goods still unidentified to the K

iv. Resell the goods & recover damages under 2-706
v. Recover damages for non-acceptance under 2-708 

vi. Recover damages for price under 2-709

vii. Cancel

2. Insolvent Buyer (2-702)
a. If Seller discovers Buyer is insolvent, seller may refuse delivery & stop delivery under 2-705 (except for delivery of cash?)
b. If seller discovers buyer is insolvent, but received goods on credit, seller may reclaim goods on demand if demand is within 10 days after buyer’s receipt of goods.

i. If buyer misrepresents his solvency within 3 months of delivery date, the 10 day requirement for reclamation of goods is waived.

c. Difference between Revised Article 2 and old Article 2
i. Old: gives a right of reclamation
ii. Revised: right of reclamation only requires a reasonable time frame
d. For situations involving Article 9 (secured transactions), remember that Bankruptcy Code §546 preempts the UCC & limits state law.

e. If buyer fails to make payment, the seller can get the goods back (i.e. seller’s right of reclamation). Buyer’s right to retain the goods is conditional on making payment (2-507(2)). 

i. Seller need not prove the buyer is insolvent. 
f. Effect of federal Bankruptcy Code (§546) which preempts state law/UCC

i. Requires that seller make demand in writing in order to reclaim goods

ii. If it is not a bankruptcy case, apply 2-702. If it is, check federal law.

3. Stopping delivery by the bailee or carrier (2-705)
a. If b/c buyer is insolvent, can tell carrier/bailee to stop delivery immediately.
b. If b/c of repudiation or non-payment, can only stop delivery of large amounts of goods.

4. Resale (primary remedy) (2-706)
a. For unfinished goods, seller can: (2-704(2))

i. Finish the goods, if commercially reasonable, and wholly identify the goods to the K, OR

1. finished goods are available for resale under 2-706 or for action for the price under 2-709 (Cm. 1)

2. Only if it is commercially reasonable to finish manufacture is action for the price available

ii. Stop manufacture and resell the goods for scrap or salvage.

b. Requirements:
i. Resale done in GF within reasonable time
ii. Every aspect of resale done in a commercially reasonable manner 
iii. Procedure:

1. Private sale: seller must give buyer reasonable notice of the intention to resell; may be effected by solicitation and negotiation conducted directly or through a broker (Cm. 4)

2. Public sale: at a usual place or market of public sale or by auction (Cm. 4)
a. Notification must state the placed where the goods are located and provide for their inspection by prospective bidders.

iv. If resale is messed up (ex. not in GF), can’t get damages under 2-706 (Cm. 2). Must use 2-708.

c. Formula:

i. K price – Resale Price + Incidental Damages – Expenses Saved

1. Incidental damages (2-710) includes additional costs undertaken to resell (ex. advertising)

2. Expenses saved: relates to $ saved due to breach of 1st K

3. Although resale doesn’t say “Unpaid K price” – like 2-708, people read “unpaid” into the formula.

ii. Seller may keep profit (2-706(6))
5. Market Price (2-708)
a. Formula:

i. Unpaid K price – Market Price + Incidental Damages – Expenses Saved

ii. Market price is determined at the place for tender and time of delivery (NOT when seller learned of the breach)

b. Sometimes, the market price will put you in a better or worse situation b/c it depends on the market price at the place/time of tender.

c. Lost Volume Dealers (2-708(2))

i. If the measure of market price damages is inadequate to put the seller in as good a position as performance of the K would have been, then the seller’s measure of damages is the profit the seller would have made from full performance of the buyer plus incidental damages.

ii. Inadequate damages occur when:

1. seller is able to cover every sale b/c he has unlimited access (i.e. that he can supply his demand) to the goods and there are substitute buyers available 

a. must show capacity to sell unlimited volumes

2. If there is no market for the goods b/c they are unique and cannot easily be resold, then it is unlikely that substitute buyers will be found. This is NOT a lost volume situation.

iii. Formula: 

1. Profit from breached K + Incidental damages + Costs reasonably incurred – proceeds from resale.

6. Action for the Price (2-709)

a. Like specific performance for sellers

b. Limited remedy. Either: 
i. Buyer must have accepted the goods under 2-606, OR

ii. Conforming goods are destroyed before acceptance, but after risk has passed to the buyer, OR

iii. Seller can’t resell after reasonable effort to resell at a reasonable price, OR
iv. Seller doesn’t try to resell the goods b/c such efforts would be unavailing (i.e. specialty good)
v. If buyer wrongfully rejects, wrongfully revokes, fails to make payment due, or repudiates, but doesn’t meet the conditions under 2-709, seller gets 2-708 damages. (2-709(3))

c. If seller sues for the price, he must hold the goods for the buyer.

i. If resale becomes possible, seller may resell them any time before the collection of the judgment. But, the net proceeds must be returned to the buyer.

  B. Buyer’s Remedies

1. Buyer’s Remedies In General (2-711)
a. Triggering events – when seller:

i. repudiates

ii. fails to make delivery

iii. does something to force buyer to rightfully reject

iv. does something to force buyer to rightfully revoke acceptance 

b. Remedies available to the buyer: cancel &
i. Cover & get damages
ii. Damages for non-delivery (market price)
iii. If seller fails to deliver or repudiates, the buyer can also get specific performance or replevin for goods which have been identified.

c. On rightful rejection or revocation, buyer has a security interest in goods in his possession & may hold goods & resell them as if an aggrieved seller.

2. Cover damages (2-712) (main buyer’s remedy)
a. Appropriate cover is one in substitution for K goods
b. If “cover” goods aren’t identical, they must be commercially reasonable substitutes (common sense limitation) (Cm.2)

c. After seller’s breach, Buyer may cover in good faith & without unreasonable delay – this is like a buyer’s duty to mitigate. 
d. Formula:

i. Cost of cover – K price

3. Market price damages (2-713)
a. Market price determined at the time the buyer learned of the breach
i. Place of tender

ii. Time of breach

b. Market applies only and to the extent that the buyer does not cover (Cm. 5)

c. Formula:

i. Market price – K price

4. Specific Performance (2-716)

a. Specific performance may be decreed if the goods are unique or in “other proper circumstances”
i. “other” – where it is an unreasonable burden to find a replacement, or when dealing with output/requirements K.

b. Replevin – legal action to get property back

5. When buyer accepts, but didn’t realize until later that goods were non-conforming, see 2-714 (like a breach of warranty action.

a. Formula:
i. Value of the goods as warranted – value of the goods accepted (determined at time & place of acceptance) (i.e. the diminished value of the goods) + incidental and consequential damages.

b. Incidental & Consequential damages for buyers (2-715)

i. Incidental – inspection, receipt, transportation, care & custody, other commercially reasonable charges

ii. Consequential

1. foreseeable damages

2. injury to person (does not require foreseeability)

c. Difference between consequential damages for buyers (2-715) & sellers (2-710)

i. Sellers do not get consequential damages under 2-710
ii. Buyer is treated more expansively under the UCC 

iii. Revised 2-710 says to treat the B & S the same

IX. LETTERS OF CREDIT (ARTICLE 5)
Way to lend on a secured basis and reduce risk between parties in a sales transaction.
  A. The FOUR contracts

1. K1: sales K between buyer and seller

a. Payment term is LOC to the beneficiary/seller

2. K2: reimbursement K between issuer/bank and applicant/buyer

3. K3: LOC K between issuer/bank and beneficiary/seller

a. States that bank pays seller on the presentation of documents

b. Suspends performance under K1

4. K4: (if necessary) – confirming LOC K between issuer/bank and confirming bank (usually a foreign bank)

a. Used to prevent issuing bank’s country from blocking payment for political reasons

b. Now, the foreign confirming bank bears the risk of not getting reimbursed

  B. The THREE commandments

1. K3 is a DOCUMENTARY payment obligation
a. Bank is obligated to pay on the presentation of documents, such as:

i. Invoice

ii. Transport document

iii. Bill of lading

iv. Certificate of insurance

v. Certificate of inspection

b. 5-108: any non-documentary clause is ignored

2. STRICT COMPLIANCE is the standard that banks use to confirm documents for payment

a. Generally: less than mirror image, more than substantial compliance
b. Non-documentary payment conditions are not enforceable to prevent payment since a bank only confirms documents, not facts.

i. 5-108(g) completely disregards non-documentary payment conditions

ii. 5-102 (Cm. 6): If not documentary in nature, even though it’s labeled a LOC, it isn’t. It may be a surety/guaranty or other contractual arrangement. It should be enforced as to what it actually is – not what it is labeled.

c. Any ambiguities are construed against the issuing bank

3. INDEPENDENCE PRINCIPLE
a. K3 (LOC obligation) is separate & independent from K1 and K2.
b. Bank must pay regardless of what happens in K1 or K2.

c. EX: Buyer tries to stop the bank from paying under K3 b/c seller has delivered non-conforming goods under K1. Bank must pay anyway.

d. MATERIAL FRAUD Exception to Independence Principle
i. Procedurally, this is done through a court injunction which orders bank to stop payment under a LOC.

ii. Must prove material fraud, irreparable injury, AND inadequate legal remedies (i.e. this is an equitable remedy that is only available when there is no legal remedy)
iii. Bank must act in good faith.
e. ILLEGALITY Exception to Independence Principle
i. Can’t use a LOC to further an illegal contract.

ii. Used mainly in Europe

  C. “Letter of Credit” Term (2-325)

1. Buyer’s failure to seasonably furnish an agreed LOC is a breach of the K.
2. Delivery to the seller of a proper LOC suspends the buyer’s obligation to pay. If the LOC is dishonored, the seller may require the buyer to pay him directly – if seller seasonably notifies buyer. 
  D. Misc. LOC stuff

1. Commercial LOC
a. used in sales transactions

b. if K is silent on revocability, the LOC is irrevocable

2. Standby LOC

a. b/c BKs can’t issue a guaranty, they use the SLOC instead 

b. usually requires a letter saying that the buyer breached

c. BK pays on a certificate of default

3. Reduces Risk

a. To sellers: 

i. Risk involved includes: buyer going bankrupt, buyer acting in bad faith (i.e. won’t pay), sovereign risk (i.e. foreign govt controls ruin the K)

ii. BKs can’t go bankrupt (they only become insolvent), so seller is nearly guaranteed payment (as long as documentation strictly complies) 

b. To buyers:

i. Risk is that seller won’t deliver the goods, or will deliver non-conforming goods

ii. Buyer has the ability to specify which documents are necessary. B can require documents that show that goods have been inspected and are conforming (i.e certificate of inspection)

4. Assignment vs. Subrogation

a. Premise – Creditor always has a security interest in the goods. BK can ran require a certificate of default and an assignment of the creditor’s security interest in the goods.

b. Assignment – BK gets the creditor’s rights to the debtor’s assets.

c. Subrogation – the substitution of another person in place of the creditor to whose rights he succeeds in relation to the debt. 

5. Definitions (5-102)

6. Clean vs. Documentary Credit

a. Clean – no documents are necessary; payment is conditioned on a demand for payment (i.e. just a draft). SLOC are often clean credits.

b. Documentary – payment is conditioned on the presentation of documents

7. Although most LOCS are payable through money, some are payable through delivery of an “item of value” – which is weird b/c BK becomes obligated to do something. 
8. “2 party LOC” is limited to financial institutions

a. EX: Lessor leases commercial space to BK. Lessor wants BK to get a LOC to back up the leasehold. BK applies to its own LOC department (so the applicant and the issuer are the same entity – this is only allowed for financial institutions)

b. Issuer is limited to financial institutions of persons (but not persons who enter into the LOC for personal, family, or household purposes)

X. CISG
General Concepts:
1. CISG is a UNCITRAL document (UN Commission on Int’l Trade Law). 52 nations that meet together to draft uniform int’l legislation

a. Applies only to those countries which have adopted it and does not apply to the domestic law of those countries (see Green book p. 1837 for a list of countries that have adopted CISG)
2. CISG article is the default provision if you have not otherwise agreed on the term (like a UCC gap-filler)

3. Opt out principle (CISG Art. 6)

4. For Matters Not Settled (CISG Art. 7(2)) (similar to 1-103 supplementary provision)

a. must determine whether the issue is expressly settled.

i. if settled, use CISG

b. for non-expressed issues, must settle them on the general principle on which it is based (ex. uniformity, promoting friendly relations, etc – in preamble)

c. in the absence of principles, go to case law

	
	CISG
	UCC

	
	
	

	WARRANTIES 
	ARTICLES 35-44
	

	Warranty of title
	Article 41
	2-312

	Express Warranties
	Article 35(1), (2)(c)
	2-313

	Implied Warranty of Merchantability
	Article 35(2)(a),(d)
	2-314

	Implied Warranty of Fitness for Particular Purpose
	Article 35(2)(b)
	2-315

	Disclaiming Warranties 
	Article 6 (disclaim the entire CISG), Article 35(2) also allows for disclaimer of express warranties
	2-316

	
	
	

	RISK OF LOSS
	ARTICLES 66-69
	

	When risk passes 
	Article 67(1)
	2-509(3)

	
	
	

	IMPOSSIBILITY
	
	

	Impossibility
	Article 79(1) – more clear than UCC; doesn’t distinguish between seller and buyer
	2-615

	
	Article 79(4) imposes a writing requirement
	2-616

	Anticipatory Breach/Suspension of Performance
	Article 71(1) allows suspending performance if it is apparent that other party won’t perform (implicates impossibility & anticipatory breach). No right to avoid the contract.
	2-609 

(may avoid the K if party has breached anticipatorily)

	
	Article 72: party may declare the K voided if one party commits a fundamental breach before the K performance date.
	

	MODIFICATION
	
	

	Modification
	Article 29(1): Modification or Termination of K requires the mere agreement of the parties (no consideration necessary – like UCC)
	2-209

	
	
	

	REMEDIES
	
	

	Action for the Price
	Article 62
	2-709

	Buyer’s Remedies
	Article 45
	2-711

	Buyer’s Damages
	Articles 74-77
	

	Seller’s Remedies
	Article 61
	2-703

	
	
	

	COUNTER-TRADE GOODS
	
	

	Counter Trade Goods (inclusion of bartered/traded goods)
	Article 53
	2-102;

2-304

	
	
	

	CURE
	
	

	Cure within K time
	Article 37
	2-508(1)

	Cure past K time
	Article 48 (allowed if cure will not cause unreasonable delay or cause buyer unreasonable inconvenience or uncertainty of reimbursement; buyer retains right to damages)
	2-508(2)

	
	
	

	FIRM OFFERS
	
	

	Firm offer
	Article 16 (until a K is concluded, an offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance; offer can’t be revoked if it states it is irrevocable or if it was reasonable for offeree to rely on the “irrevocability” and offeree actually relied)
	2-205 

	
	Article 17 (even if offer states it is irrevocable, it is terminated when a rejection reaches the offeror)
	

	
	
	

	SOF
	
	

	Writing requirement
	Article 11 (need not be in writing)
	2-201

	
	Article 12 (if any party is in a state which has made a declaration under Art. 96, then K needs to be in writing)
	

	
	
	

	ADDITIONAL TERMS
	
	

	Additional terms
	Article 19 (CL mirror image rule – treats additional terms as a rejection & counteroffer)
	2-207


XI. NEGOTIABLE INSTRUMENTS (ARTICLE 3)
1. To be a negotiable instrument, the writing must: (3-104)
a. Be signed by the maker or drawer, AND

b. Contain an unconditional promise or order to pay a sum certain in money and no other promise, order, obligation, or power given by the maker or drawer except as authorized by Article 3, AND

c. Be payable on demand or at a definite time, AND

d. Be payable to order or to bearer.

2. HOLDER IN DUE COURSE – transferee with greater rights than the transferor

a. So, if the seller endorses a check (a typical negotiable instrument) to the bank (a typical transferee), the bank gets greater rights than the seller. If the buyer is sued by the seller, he could use the defense of non-conforming goods. BUT – if the bank sues the buyer, then the buyer can’t use this defense. 
3. Types of Negotiable Instruments

a. Orders

i. Personal check

ii. Cashier’s check

iii. Certified Check

iv. Drafts – used in int’l trade

v. Some types of CDs (not a non-negotiable CD)

b. Promises

i. Promissory Note

Review Problems Handout (pages 19-20 of class notes)
Identification of the Goods
Problem 64 (Book 264) 

Problem 70 (book)
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