Law of Sales Outline


I. Basic Concepts

A. “Transactions in Goods”

1. History of courts, includes Merchant Courts.  Merchant comes from “mers” which is Latin for goods.  This was about personal property.  Merchants fro mall over the world came to fairs in port cities to trade, moved around, came up with international rules to solve merchant problems.  1601, Lord Mansfield merged common law and sales law, creating a system with a little bit of both.  Out of these merchant courts, a different form of law developed.  This eventually developed into the UCC in America.  If 2 rules seem to apply, choose the one that helps business.

2. When there are holes in the rules, there is a huge difference between the UCC rules and the CISG rules.  Europeans say a statute wipes the slate clean, don’t look to prior law.  UCC says that if there was something before, it is still good.  Section 1-103 says that unless displaced by the UCC, common law is still good. This is a mandatory rule, the UCC SHALL be supplemented by other bodies of law. 

3. Section 2-102 gives the scope as transactions in goods; this is the bar you have to cross to get into the UCC and gain the benefit of the warranties and other rules that the UCC brings vs. having common law rules apply (other bars/standards for which you want the UCC include the statute of frauds, 2-201; statute of limitations, 2-725; and modification, 2-209).

a. Transactions is NOT defined.  Broader than a sale, although a sale is definitely a transaction.  Unless the context otherwise requires; under section 2-314, for example, the rule specifies that it is a contract for a sale, so this cannot apply when the transaction was a gift.  So you may win on transactions, but then lose as to the specific section.  

b. Goods—2-105 defines goods as all things which are movable at the time of identification to the contract for sale.  What if the transaction is not only goods, but also some sort of service?

(i) Milau Associates v. North Avenue Development Corp.—Pipe connecting sprinkler system to city water line burst, causing water damage to warehouse storage.  Sued on theories of negligence and breach of warranty of fitness.  The transaction is hybrid goods and services, ask which portion predominates the contract before Article 2 will apply.  The parties were free to contract for more protection, but the contract was a series of performances, not goods.  Thus, it is outside Article 2.  Take the whole contract and divide the costs to see where the predominant factor is.  
(ii) Anthony Pools v. Sheehan—swimming pool built with diving board.  Sheehan slipped and fell on the diving board, struck the coping of the pool.  Sued on products liability and breach of warranty of merchantability.  Contract attempted to disclaim implied warranties.  Transaction is hybrid, and the parts of the pool that are movable is not what the K was for.  Instead, it was for the service of building the pool.  But the diving board was optional, movable at the time of the K.  Thus, the diving board alone is goods, and the implied warranty of merchantability attached.  Disclaimer was ineffective.  If the physical good is the reason you were injured, then the predominant factor test doesn’t make sense.  If the damage is being cause by the goods component, whether it is dominant or not, you should be able to recover under the UCC.  Gravaman test, makes sense, but not the majority view.  
(iii) Specially manufactured—If you order goods specially made, it seems that is a service and you should be outside article 2 under the predominant factor test.  But the definition of goods includes specially manufactured goods; anomaly within article 2.  These words in the definition seem to trump the predominant factor test here, they are goods and you look no further.  

(iv) Sale of electricity—is it a good?  It is movable, all over the place.  Some say no, but the majority holds that it is governed by article 2.  
B. Merchants—“superseller”; a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or a particular skill.  
1. Siemen v. Alden—ripsaw case, bought not from regular seller, but from one who owned a used one.  Clearly is an article 2 transaction, sale of goods.  Suit for breach of warranties.  Under 2-315, warranty of fitness for a particular purpose, the seller at the time of contracting has to have reason to know the particular purpose.  The buyer has to show that he relied on the seller’s opinion.  Here, the injured relied on his son’s skill and judgment, so he cannot win under 2-315.  Under 2-314, warranty of merchantability, the seller has to be a merchant with respect to goods of that kind.  This seller was not, so he cannot win under this warranty either.  
2. Problem 3—Hat store opens, Amanda is a seller of hats.  When she opens that store, she holds herself out as a seller of hats, as one having knowledge or skill peculiar to the practices or goods involved in the transaction.  No easing in period.  

C. Article 1

1. Most cited section is the Purposes and Policies Section 1-102: “This act shall be liberally construed and applied to promote its underlying purposes and policies.”  The code should be interpreted to further basic principles and purposes that are listed in the section.

a. to simplify, clarify, and modernize the law governing commercial transactions;

b. to permit the continued expansion of commercial practices through custom, usage and agreement of the parties;

c. to make uniform the law among the various jurisdictions.  (promoting uniformity is a different argument than your substantive argument, but if most other states have adopted a different view than your state, use this as an additional argument)

2. Policing provisions

a. Section 1-203 Obligation of Good Faith (see also 1-201): every contract or duty within this act imposes an obligation of good faith in its performance or enforcement.  Only works with respect to performance and enforcement of the contracts, not negotiations.  Perhaps 1-103 provides a duty of good faith in negotiations through supplemental common law.  

b. Section 2-302 Unconscionable Contract or Clause: If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made, the court may refuse to enforce the contract without the unconscionable clause or it may so limit… Requires both procedural and substantive unconscionability.  This is NOT in Article 1, so this policing provision applies only to Article 2.  

c. Section 1-204 Time: Reasonable Time: “Seasonably”: Whenever this act requires any action to be taken within a reasonable time, any time which is not manifestly unreasonable may be fixed by agreement.  What is a reasonable time for taking any action depends on the nature, purpose and circumstances of such action.  An action is taken “seasonably” when it is taken at or within the time agreed or if no time is agreed, at or within a reasonable time.  

3. Definitions

a. Section 1-201 contains the definitions, important to review constantly.  The effect of ANY provision may be varied by “agreement” except for a few things.  Agreement avoids the default provisions.  

b. “Agreement” means the bargain of the parties as found in their language or by implication from other circumstances including the course of dealing or usage of trade or course of performance as provided in this Act.  Possible to make an agreement to which you don’t even know the terms since it includes usage of trade, whether or not you know it.  
c. “Contract” is not the same thing as “agreement.”  The contract is the combination of the agreement plus default rules.  

d. “Purchaser” means a person who takes by purchase.  “Purchase” includes taking by sale, discount, negotiation, mortgage, pledge, lien, security interest, issue or re-issue, gift or any other voluntary transaction creating an interest in property.  You can purchase without buying.  

e. “Fungible” means goods or securities of which any unit is, by nature or usage of trade, the equivalent of any other like unit.  Goods which are not fungible shall be deemed fungible for the purposes of this act to the extent that under a particular agreement or document unlike units are treated as equivalents.  

f. “Signed” implies the name will be signed, but the UCC says any SYMBOL executed or adopted by a party with present INTENTION to authenticate a writing.  

g. “Unless the context otherwise requires”(section 1-201): If everyone believes it to be something different, the contract should hold to the intent. 

4. Other important Article 1 sections:

a. Section 1-106: Compensatory remedies only

b. Section 1-207: Performance or Acceptance under Reservation of Rights—this says to keep going with the contract even with a bump in the road, proceed with the performance, but reservation of rights because of the bump.  Stopping performance creates too many problems, so perform despite the bumps.  

c. Section 1-208: Accelerate—you can only use acceleration if you satisfy a good faith requirement.

d. Section 1-109: Section Captions are parts of the act.  Implies that comments are NOT part of the act.  Judges still apply them as if they are.
II. Scope

A. Article 2

1. Section 2-101 defines this as UCC—Sales
2. Section 2-102, however, specifies that these are transactions in goods, which is broader than a sale because you can have transactions that are not sales.  This is the scope section, so follow this section instead.  
2. Section 2-106

3. Section 2-105

B. Article 2A: Leases

1. Leases are a transaction, so they were covered under article 2 for some time.  But since the article relates to sellers and merchants, and there is no sale, it didn’t seem to apply.  We want lease regulation, very close to sales, so it was applied by analogy.  Finally, article 2A was passed to specifically deal with this.  

2. With some transactions that are leases for a particular time, that when returned retain no useful life, there is a conversion from a lease to a sale.  In essence, it is the same thing as a sale with installment payments.  

3. Section 2A-102: This article applies to any transaction, regardless of form, that creates a lease.  Thus, you can call it anything you want, but if it creates a lease, it is a lease.  

C. International Sales
1. UN Convention on Contracts for the International Sale of Goods (CISG): Article 1, 2, 3, and 10 cover scope.  CISG does not define goods, but leaves some out that makes the rule essentially the same as UCC.  Some exceptions/excluded goods are based on the nature of the goods, some based on the nature of the transaction.  
2. Hybrid sale under UCC uses a predominant factor test.  Similarly, Article 3 of CISG uses a preponderant part test:  this convention does not apply to contracts in which the preponderant part of the obligations of the party who furnishes the goods consists in the supply of labour or other services.  

3. The scope consists of contracts between parties of different states; thus, we first look at the parties; look at their place of business (defined in article 10); MUST be from a contracting state.  

4. You can opt out of the Convention under Article 6.

5. If you use the Convention, it is very similar to the UCC up through Article 13.  
a. Article 7 deals with UCC 1-102, 1-103 stuff.  
b. Article 4 specifies that this is about the contract agreement and rights, but not about the legality or validity of the contract itself.  They don’t have as many policing provisions as the UCC (no unconscionability).  

c. Article 9 is similar to the UCC definition of agreement, 1-201(3).  Includes what has been agreed to AND usage of trade, course of dealing, etc.  

d. Article 14 is about formation of the K, similar to our offer and acceptance, but more specific than UCC 2-306.  Sufficiently definite is more defined.  However, it would still cover requirement and output contracts, even if not definite in terms because the term itself can be definite by way of saying requirement or output.  

e. UCC is very broad on terms of the formation of the K; CISG is more specific.  Articles 14-24 or so identify specifics, but some are broader: Article 16, for example, is similar to firm offers under UCC 2-205, but there are fewer limitations.  

f. Anticipatory repudiation and adequate assurance are delineated in 2-609 and 2-610 of the UCC; Article 71 addresses both in the anticipatory breach section, allows suspension, unless after notice the party receives adequate assurance.  

g. Impossibility and Impracticability: UCC has ambiguities, specific to seller, etc.  CISG Article 79 does not have the same issues; much more clear, requires an impediment beyond the party’s control or foreseeability.  Because it uses the term “party,” we have no ambiguity about whom this applies to.  UCC also only allows the seller excuse from non-delivery or delay in delivery due to such problems under 2-615; there is no such limitation on the CISG.

III. Contract Formation

A. Statute of Frauds, 2-201
1. Originally enacted because if there was no contract, there was no proof.  Parties could not be witnesses in courts.  Wanted to avoid fraudulent situations.  Under the common law, we also need a writing if the K cannot be performed within a year.

2. Formal requirements: (1) Except as otherwise provided in this section, a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense UNLESS there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon, but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.  

3. Price can mean more than money.  It can also be an exchange for a service.  Section 2-304.  
4. Comment 3 tells us that you need 3 things, including a quantity term, even though the rule does not seem to say we need a quantity term, just that you cannot enforce beyond the quantity stated.  If you don’t state a quantity, you cannot enforce beyond that quantity of zero, so you cannot enforce it.  

5. Showing all 3 requirements means it is enforceable, but you still have to prove enough to enforce it.  

6. Section 1-201 defines “Writing” as printing, writing or intentional reduction to tangible form.  

7. The only exceptions for the statute of frauds are IN THIS SECTION.  YOU CANNOT USE ESTOPPEL as an exception because it is not included here.  But courts have allowed it because it is a fairness argument.  The new version will allow estoppel.  

a. between merchants, if within a reasonable time a writing in confirmation of the K and sufficient against the SENDER is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.  

(i) while this appears to apply only when both parties are merchants, if the one receiving the confirmation is a merchant and the sender is not, it may still be within the spirit of the rule to apply this exception.  The merchant is in the position to know its contents, and it otherwise makes sense.  

b. A K which does not satisfy the requirements of (1) but which is valid in other respects is enforceable: (a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement.  (c) with respect to goods for which payment has been made and accepted or which have been received and accepted.  Any amount of money paid will show that there is at least a quantity of one, which satisfies one of the enforceability requirements.  (b) section is an in court admission (at depo or trial), which CA does not have.  
8. What does “quantity term” mean?  Can be specific, or it can be output or requirements.  See Section 2-306: A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith… This implies a good faith reasonability requirement.  
9. Bazak International Corp. v. Mast Industries, Inc.—dispute between textile merchants, oral agreement, buyer sent a signed confirmation of terms, seller received it, but was it an offer or an acceptance?  To satisfy the statute of frauds, it has to CONFIRM the K.  There is key language in the writing that seems to go the other way; it was a purchase order form.  Boiler plate said it was only an offer.  Mc says confirmation language requires something more than just satisfying the main rule which has no confirmation requirement.  Merchants should be held to a higher standard to use confirmatory language.  But Judge Kaye disagrees and says you only need to satisfy what you would need to satisfy the main section.  (but doesn’t there have to be some meaning to the added terms in order to make this an exception?) 
10. Section 2-209: (1) An agreement modifying a contract within this article needs no consideration to be binding (but must be an agreement!).  (3) The requirements of the SOF must be satisfied if the K as modified is within its provisions.  (4) If you don’t satisfy SOF, then it could operate as a waiver!  (not the most clearly drafted rule).

11. Section 1-206 is another kind of statute of frauds that deals in personal property that is not considered goods under Article 2.  This works mostly for royalty rights, other intangibles.  Cannot enforce beyond $5K.  This section will be thrown out un new revision of Article 1.  
B. Parol Evidence—protects the writing
1. Section 2-202: Final Written Expression: Parol or Extrinsic Evidence.  Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement, but MAY be explained or supplemented (a) by course of dealing or usage of trade or by course of performance, and (b) by evidence of CONSISTENT ADDITIONAL terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.  
a. Columbia Nitrogen Corp. v. Royster Co.—companies had a long relationship, contracts for many years.  But the value of phosphate goes down and they don’t want to pay the full value.  One party says usage of trade, course of dealing and course of performance should be used to figure out whether the K was breached.  The other party says it was breached because parol evidence rule means that the K is final and complete statement.  Section 2-202 allows evidence of course of dealing or usage of trade to explain or supplement terms intended by the parties as a final expression.  Can it be construed as consistent with the express terms of the agreement?  The unless clause in (b) is not in (a).  So under (a) it can be used to explain or supplement even if complete and exclusive statement.  You can ALWAYS bring this in to supplement.  (doesn’t that make sense since these are included in the definition of “agreement”?)
C. Offer and Acceptance

1. Originally, we had the mirror image rules, but these have been changed to further the marketplace.  

2. Section 2-204 Formation in General: (1) A K for sale of goods may be made in ANY manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a k.  As long as you can show that it happened, you do not need to know when it happened, and you do not have to include all the terms as long as the parties intended to make a K.  As long as we agree on the big things, then the code fills in the default rules for everything else!  
2. Section 2-205 Firm Offers: An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held OPEN is NOT revocable, for lack of consideration, during the time stated or if no time is stated, for a reasonable time, but in no even may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.  This HAS to be in writing even if less than $500.  Different rules for an offer that does not yet have an acceptance.  Also, it can only be irrevocable for lack of consideration.  If there is some other reason not to hold it open under the common law, such as duress, then we use 1-103 to see if we can revoke it.  
3. Section 2-206 Offer and Acceptance in Formation of Contract: no real definition of offer or acceptance, but you can supplement from common law under 1-103.  This allows an offer to invite acceptance by ANY means.  Death of the mirror image rule.  Can be conforming or even non-conforming.  If you ship nonconforming goods but do not include a notice that you send this as an accommodation, it is an acceptance.  If you do include notice, then it is not acceptance, it acts as a counter offer.  
4. Section 2-207 Additional Terms in Acceptance or Confirmation: (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms ADDITIONAL to OR DIFFERENT from those offered or agreed upon, UNLESS acceptance is expressly made conditional on asset to the additional or different terms.  (2) The additional terms are to be construed as proposals for addition to the K.  Between merchants, such terms become part of the K unless: (a) the offer expressly limits acceptance to the terms of the offer; (b) they materially alter it; or (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.  (3) Conduct by both parties which recognizes the existence of a K is sufficient to establish a K for sale although the writings do not otherwise establish one.  

a. Diamond Fruit Growers, Inc. v. Krack Corp.—acceptance expressly made conditional on acceptance of the terms.  Does this fit the unless clause of 2-207?  Tracks the exact language of the clause. The assent has to be clear.  Here, the companies had done business together for 10 years, and these forms had been sent for 10 years.  The other side once looked at the form and discovered the limitation.  They asked for it to be taken out, and they didn’t.  But they continued to do business.  Therefore, the D says that they assented because they knew and did business anyway.  However, it wasn’t sufficiently clear when this asset occurred.  Express assent has to be clear and unequivocal.  If assent, there is a K.  If no assent, then no K, and we go to subsection (3) to see what the K is once course of performance applies.  Here, there was an agreement on the core issues.  But an additional term was added of a disclaimer of warranties, which was expressly made conditional on assent.  Since there was no assent, there was no acceptance.  
b. White and Summers argue that 2-207(3) really hurts sellers because any time they want to make sure to disclaim, he doesn’t get his way because there is not agreement with the buyer on that.  The default is that the seller does give warranties, whether he wants to or not!  

c. Dale R. Horning Co. v. Falconer Glass Industries, Inc.

d. Leonard Pevar Co. v. Evans Products Co.

D. Terms

1. “Agreement”: means the bargain of the parties in fact as found in their language or by implication form other circumstances including course of dealing or usage of trade or course of performance as provided in this act.  
2. Default terms
a. Price—Section 2-305 Open Price Terms: (1) The parties if they so intend can conclude a K for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if (a) nothing is said as to price; or (b) the price is left to be agreed by the parties and they fail to agree; or (c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.  (2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.  (3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party, the other may at his option treat the K as cancelled or himself fix a reasonable price.  (4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed, there is no K.  In such a case, the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.  
Usually you don’t need the default rule here.  If it is not specifically INTENDED to be left open, then it may mean they did not intend to form a K.  

(i) Landrum v. Devenport—agreed on all terms for special cares, P thinks they agreed to sticker price, D says market price.  P paid the full amount under protest.  Section 1-207 encourages this.  Similar to 2-609, if a problem arises, you can continue performing, but just say it is under protest.  You do not hurt yourself by performing, as long as you explicitly protect your rights.  
b. Delivery—Section 2-307 Delivery all at once unless otherwise agreed.  If there is usage of trade that makes it so they are not delivered all at once, the agreement includes usage of trade, then usage of trade trumps the default.  
Section 2-308 Absence of Specified Place of Delivery—unless otherwise agreed, the place of delivery is seller’s place.  

c. Payment—Section 2-310 Open time for payment or running of credit; unless otherwise agreed, payment is due at time and place at which buyer is to receive the goods.  This gives the buyer the ability to inspect, etc.  
Common payment term is a letter of credit, see section 2-325.  Tripartite transaction to secure payment.  The letter of credit binds against documents.  The L/C itself only gets documents.  If you have a documentary payment mechanism, then there has to be some standard to test the documents.  What if there are discrepancies?  The test that is used is that the bank pays ONLY if the documents STRICTLY comply.  Also, there is the “independent principle,” that the contract between issuer and beneficiary is separate and independent of the contract between buyer and seller or between buyer and bank.  Nothing in those contracts can block the payment of the credit.  
Standby letter of credit is similar, but stems from this independence principle.  This is a way of issuing guaranties even though banks are not allowed to issue guaranties.  If there is an L/C, the guarantor bank has to pay regardless of the primary obligation to pay; if the debtor cannot repay the creditor, then the bank will.  The bank then turns to the debtor to get reimbursement, which may prove difficult.  Banks are careful issuing these kinds of L/Cs because they have less protection.  

Exception to the independence principle: FRAUD can block payment of the L/C.  If there is actual fraud in the contract between the seller and buyer, then the bank, if it wishes to, can refuse to pay.  The applicant can try to enjoin the bank from paying with a fraud injunction.  Has to be material fraud, which would be difficult to prove.  McLaughlin doubts that even the worst fraud would end in an injunction; you have to show that money damages would not solve the problem either, which seems to be a big obstacle here.  
Buyer can also require as one of the documents a certificate of inspection.
d. Unconscionability—Section 2-302, policing provision.
(i) Article 2A-108 seems to have unconscionability for lease that only requires procedural unconscionability.  Unconscionable conduct is enough.  But under sales law you need both.

(ii) If unconscionability is found, attorney’s fees must be recovered.

(iii) If NOT unconscionable, and if groundless, attorney’s fees go to the party against whom the claim is made.  

e. Identification of Goods—Section 2-501 Insurable interest in Goods; Manner of Identification of goods.  The concept is that the buyer gets an insurable interest in the goods, defining when the rights pass.  At that moment, you have an insurable interest: When K is made for goods that already exist; if future goods, when shipped, marked or otherwise designated by the seller as goods to which the K refers.  With fungible goods, the ID comes when goods are tagged as yours.  
f. Risk of Loss: No Breach—Section 2-509 Risk of Loss in the Absence of Breach: If seller is merchant, risk of loss passes when buyer receives it.  Receipt is defined as physical possession.  If something happens before the receipt, seller will be insured, and the risk is covered.  

If not a merchant, risk passes at tender of delivery.  What is Tender?  See Section 2-503, some problematic language, but seems that tender takes place AFTER goods are available for the buyer to take possession.  
(i) Section 2-509(1) where the K requires the seller to ship goods by CARRIER, you can have (a) a shipment K, or (b) a destination K.  

(A) Section 2-504 Shipment K—risk passes to buyer on shipment.  Presumption for shipment K, if otherwise unclear.

(B) Section 2-503 Destination K—risk passes to buyer at the destination point.  Seller bears the risk all the way to the destination point.  
(C) How do you know what kind it is?  Based on how it is expressed.

(1) Section 2-319 FOB and FAS Terms—Free on Board at a named place is a delivery term; if FOB and then place of shipment, the seller MUST at that place ship the goods in the manner provided under 2-504 and bear the expense and risk of putting the goods into the possession of the CARRIER.  Risk passes to the buyer when put duly in the possession of the carrier.  Free Along Side means that they have to delivery along side the carrier.  

FOB <Vessel> means that the risk passes AFTER you load the vessel.  It adds the risk all the way through loading process.  

(2) Section 2-320, CIF and C&F Terms—CIF means that the price includes the cost of goods, insurance and freight to the named destination.  C&F means cost and freight, but NOT insurance, but it is to a named destination.  This is still a shipment K, CIF says the place of destination, but it means the same thing as FOB and the place of shipment.  Seller bears the risk until all sections are met, but once that is done, it passes to buyer.  
Many think of CIF as a price term because it includes the cost of goods, the insurance and the freight.  Any amount of money stated in CIF means that includes all those things.  

(3) Section 2-322 Ex Ship—means from the carrying vessel, so it is a destination K, risk on seller until the goods are off the ship in the destination port.  They have to be properly unloaded before the risk passes to the buyer.  
(ii) Jason’s Foods, Inc. v. Peter Eckrich & Sons, Inc.—warehouse bailment, pork ribs kept in warehouse, but changed from D’s account to P’s account.  The risk of loss, according to Section 2-509(2), passes when the goods are “moved.”  The risk of loss passes to the buyer in the warehouse on acknowledgement by the bailee of the buyer’s right to possession of the goods.  Question in this case was to whom the acknowledgement must go.  Other sections specify to whom, but this section does not.  Posner says that it must be acknowledgement to the BUYER, thought because otherwise it makes no sense.  Buyer needs to know that risk of loss is on him.  Seller would already know that the risk passed!  
(iii) Cook Speciality Co. v. Schrloc
(iv) Rheinberg-Kellerei GmbH v. Vineyard Wine Co.

g. Warranties/Disclaimers

(i) Express Warranties
(A) Section 2-312 Warranty of Title and Against Infringement: Buyer’s Obligation against Infringement—there is in a K for sale a warranty by the seller that the title conveyed shall be good and its transfer rightful and the goods shall be delivered free from any security interest or other lien or encumbrance of which the buyer at the time of contracting has no knowledge.  

(1) Section 2-403 Power to Transfer; Good Faith Purchase of Goods; “Entrusting”: the purchaser acquires all title which the seller had or had power to transfer.  If the seller had no title (i.e. a thief) then there is nothing to transfer.  But there is this warranty by the seller that there is good title!  Therefore, the purchaser can sue the seller for breach of warranty.  
A thief has a VOID title, or no title.  If instead it is defrauding such as a bad check, the title is VOIDABLE.  A person with voidable title has power to transfer good title to a good faith purchaser for value.  

(2) Warranty of Title is actually implied, but the framers of the UCC didn’t want the ability to disclaim this, so they say it is NOT implied.  McLaughlin calls it “applied” warranty.  

(3) Section 2-312(3) is a form of a buyer warranty, tells us that the buyer who furnishes specifications to the seller must hold the seller harmless against any such claim which arises out of compliance with the specifications.  

 (B) Section 9-610 gives warranty of title even in foreclosure sale.  
(C) Section 2-313 Express Warranties by Affirmation, promise, description, sample: These are created when the seller makes some form of affirmation or promise to the buyer relating to the goods and becoming part of the basis of the bargain.  The buyer does not actually HAVE to rely on this, which is why we call it basis of bargain instead of reliance.  Puffing is allowed, not considered an affirmation.

(1) Start by figuring out what the buyer would think the NATURE of the thing is, WHAT he is getting.

(2) Puffing, free speech issue, to the extent slang is used, it is more like puffing.  But if it not slang, and seems more affirmative, then it is closer to an express warranty.  The more specific, the more it is a warranty.  

(3) Consider that the allowance is for puffing or a MERE opinion.  If the opinion is greater than mere, then it might not be considered puffing.  

(4) Some commentators say that knowledge of the promise/affirmation must be known to the buyer in order for it to be part of the basis of the bargain, but others say that if, for example, an ad makes a promise, it doesn’t matter whether the buyer knew or relied on it.  That’s the whole point of changing it away from reliance!  Unclear area, but if you want advertisement statements to be part of the basis of the bargain, then show the buyer knew about the advertising campaign.  The new Article 2 requires knowledge.
(5) OLD statements are not a part of the basis of the bargain.  If a statement was made 3 years ago and no one would accept it as still true, then it cannot be a part of the bargain.  

(ii) Implied Warranties

(A) Merchantability—2-314 Implied Warranty; Merchantability; Usage of Trade:  Warranty that goods shall be merchantable is implied if the seller is a merchant with respect to goods of that kind.  Goods to be merchantable must be at least such as (a) pass without objection in the trade; (b) in the case of fungible goods, are of fair average quality within the description; (c) are fit for the ordinary purposes for which such goods are used; (d) run, within variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; (e) are adequately contained, packaged, and labeled as the agreement may require; and (f) conform to the promise or affirmations of fact made on the container or label if any.
(1) Shaffer v. Victoria Station, Inc.—glass breaks in hand when drinking wine at restaurant.  Restaurant tried to argue against an implied warranty; it is not a warranty of merchantability if the seller is not a merchant with respect to goods of that kind.  A restaurant is a merchant with respect to food.  But this has to do with the glass, not the food.  The restaurant was NOT a merchant with respect to glassware.  There was also not a sale of the glass.  There was a sale of the wine, though, and the wine has to come in a glass.  The code tells us that serving of food or drink for value IS a sale, and goods under 2-314 are warranted that they are adequately contained.  Glass is packaging, which falls under subsection (e).  Therefore, the packaging goes along with the goods, and it has to be fit for the ordinary purposes of the packaging.  It was not fit, and therefore the sale including the glass included a warranty.  
(2) Daniell v. Ford Motor Co.—suicidal chick locked herself in trunk, stuck there 9 days, dues for psychological and physical injuries because she couldn’t open the trunk.  Sues under several theories, including implied warranty of merchantability.  This warranty requires a fitness for the ordinary purpose, and here, the purpose was far from ordinary.  The purpose of a trunk is to stow things, but not human beings, especially not voluntarily.  Court says the car was fit for the ordinary purposes, no breach of warranty.  
(B) Fitness for a Particular Purpose—2-315 Implied Warranty: Fitness for Particular Purpose: Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.  
(1) Webster v. Blue Ship Team Room, Inc.—foreign substance in food vs. natural substance in food.  Bone in fish case.  The bone is a natural substance, and if it is natural, you can’t sue (one view).  But it could be possible to still have a warranty if the consumer had a reasonable expectation that it would be removed before he got the food.  Here, as a native New Englander, the court thinks she should know that there might be bones in fish chowder, and so the reasonable expectation is that it would be there.  No breach of warranty.  
(iii) Warranty Disclaimers and Limitations

(A) Section 2-316. Exclusion or Modification of Warranties: (1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; subject to parol evidence rules, negation or limitation is inoperative to the extent that such construction is unreasonable.  (2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability, or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “there are no warranties which extend beyond the description on the face thereof.”  (3) Notwithstanding subsection (2), (a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is”, “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plan that there is no implied warranty; and (b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and (c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.
(1) What if you have made express warranties orally, but the K has a merger clause?  3 different wordings of these clauses: (1) the warranty is FINAL statement of terms; (2) EXCLUSIVE statement of terms, and (3) intended to be the COMPLETE statement.  This is the best way to get rid of express warranties.  But the parol evidence rule only works if the parties intended the K to be final.  It can be explained or supplemented by consistent additional terms.  You can present evidence that the parties did NOT intend for it to be final.  Then beyond parol evidence, and show the oral agreement.  
(2) Cate v. Dover Corp.—concurrence here talks about adhesion contracts.  These go back to status, no meeting of the minds.  But aren’t disclaimers adhesion contracts?  Talk about conspicuousness, actual knowledge, etc.  The conclusion is that the disclaimer did not work.  2nd judge here argues that we shouldn’t even have 2-316, that it should be repealed because the realities of the marketplace make it unjust to have such disclaimers.  
(3) Limitations of time periods for warranties are modifications of warranty rather than disclaimers.  See also 2-719, modification of remedy.  

(4) When is something conspicuous?  Section 1-201(10): when it is so written that a reasonable person against whom it is to operate OUGHT to have noticed it.  

(B) Bowdoin v. Showell Growers, Inc.

(C) Wilson Trading Corp. v. David Ferguson, Ltd.—Yarn bought, used, washed, then discoloration showed.  Limited salability of the sweaters.  The K contained language that says no claims relating to excessive moisture, short weight, count variations, twist, quality or share shall be allowed after weaving, knitting, etc., OR more than 10 days after receipt.  The seller says the buyer has to pay because they did not notify seller of breach early enough.  Buyer says they did notify as soon as they knew!  
If this was a modification of warranty, then in order for the modification to work, the seller would have to show that the disclaimer is conspicuous and it isn’t.  But if it was a limitation on REMEDY, then this isn’t required.  Court says either it has to be conspicuous, OR the general remedies have to apply under remedies modification rule when circumstances cause a limited remedy to fail of its essential purpose.  If the remedy turns out to not be a remedy at all, then general remedies take over.  Either way, seller loses.  

(1) Note: this case also brings in the NOTICE provision, Section 2-607, you have to give notice when you discover breach.  
(D) Goddard v. General Motors Corp.—P bought a car, bold warranty language, limitation of REMEDIES.  Chevy warrants the vehicle for 12 months or 12,000 miles.  If breached, the remedy is only repair of the defective part.  Many problems ensue, always getting repaired.  Finally gives up, gets another car and sues for cash.  Seller claims the limitation on remedy.  Under 2-719, if the remedy is supposed to be the sole remedy, it has to be express.  Otherwise, presume it is additional.  They conclude that the language meant exclusivity, so limited to just this remedy.  However, they also check the essential purpose issue; if the only remedy is repair, and repair cannot be effected, then the remedy fails of its essential purpose.  So all remedies come in.

There was also a limitation on consequential damages in the K.  Considered a separate issue, and 2-719(3) says you can limit these unless the limitation is unconscionable.  But since we threw out the other limitation, all remedies come in, which includes consequential damages.  The falling of one is the falling of both.  BUT, not every court would go this way.    
(iv) Burden of Proof

(A) Flippo v. Mode O’Day Frock Shops of Hollywood—brown recluse spider bite when trying on pants at store.  She argues that the pants were not fit to wear because they had a spider in them.  Trial court refused to instruct on implied warranty, only on negligence.  The pants were fit for the purposes because they fit like pants, emphasized by the fact that she bought them and wore them!  
When you plead a cause of action/claim for relief, you need sufficient facts to prove whatever that cause is.  

(v) Defenses in Warranty Actions

(A) Notice—Section 2-607 Effect of Acceptance; Notice of Breach…: A buyer loses all UCC rights if there is a failure to give seller notice of breach within a reasonable time after the breach should have been discovered.  This preserves the right to inspect and cure for seller, facilitates early settlement of disputes.  Also gives the seller a chance to preserve evidence, required under Section 2-515.  
(1) Split on reasoning for notice; if you sue instead of giving notice, it seems the suit could provide notice.  However, it does not give possibility for cure.  If relieving the seller from waiting forever to find out about a problem is the reason for notice, then the seller DOES know right away!  But if notice is about easing the mind, then the lawsuit is the equivalent of notice.  There is a split on this, based on which assumption you follow.  

(2) Based on the definitions involved, there does not seem to be a requirement of written notice.  

(B) Privity—Section 2-318 Third Party Beneficiaries of Warranties Express or Implied.  3 alternative sections.  K law required privity.  As the economy changed, the rules had to change to allow a third party to sue without privity.  
Alternative A: conservative, limited to family or member of household or guest in the home.  

Alternative B: not limited to household

Alternative C: Takes out “in person” and “natural” so corporations are even covered.  

Important Note: Even if you have the ability to sue as a third party beneficiary, this does not alleviate the NOTICE requirement of 2-607.  Failure to give notice means no suit for breach of warranty.  
(C) Strict Products Liability—alternative to privity issue in TORT: Note that there is no notice requirement in tort.
(1) Restatement 402A: Must be unreasonably dangerous to the user or consumer or to his property.  Applies even though the seller exercises all possible care and if the user or consumer has not bought the product from or entered into any contractual relation with the seller.
(2) East River Steamship Corp. v. Transamerica Delaval, Inc.—very important case in terms of UCC law and strict products liability.  Admiralty case.  The turbine in the ship goes bad and destroys itself only.  Purely economic loss of the thing itself.  Can you sue in tort or must you sue in contract when there is no damage done to property other than the thing itself?  Only covered under warranty, cannot be recoverable under tort.  Disclaimer was included, turbine sold “as is”, so there is no recovery.  
(vi) UCC Warranties and the Magnuson-Moss Act

(A) Federal legislation applying to consumer products.  A consumer product is tangible personal property which is distributed in commerce and which is NORMALLY used for personal, family or household purposes.  To recover, it requires a written warranty.  Does not force anyone to GIVE a warranty, BUT if they do give one, there are things they then MUST do.  
(A) Ventura v. Ford Motor Corp.

(B) Colonial Pacific Leasing Corp. v. McNatt Datronic Rental Corp.

(vii) Warranties in International Sales
(A) Articles 6: the parties may exclude the application of this convention, or, subject to article 12, derogate from or vary the effect of the provisions.  The code and convention are similar on the agreement of the parties.  Other convention rules are default rules.  

(B) Article 41 is basically a warranty of title like 2-312.  

(C) Article 35 never uses the word “warranty”, but basically includes the express and implied warranty ideas of article 2 of UCC.  That word would borrow too much from the English system of law and those precedents, and they wanted it to stand on its own.  “The seller must delivery goods which are of the quantity, quality and description required by the contract and which are contained or packaged in the manner required by the contract.”  Express warranty in the contract itself.  

Implied warranties here will be allowed with sellers, not a merchant limitation like UCC has.  Also, “except where the parties have agreed otherwise,” which says disclaimers can be used, and that’s it.  
(D) Article 39 is like 2-607, requirement of notice of non conformity or defect within a reasonable time.  Gives a right to cure before bringing suit.  

(E) Article 37 gives time to affect a cure up until the date of delivery if the seller has delivered part or non conforming goods early.  Is there a right of cure after that?  Follow up from article 39, seems to be able to cure under both.  Under UCC 2-508, if the time has not expired, the seller may notify buyer of intention to cure and conform within K time, parallel to CISG.  Then where buyer rejects nonconforming good the seller may notify buyer and has a chance to have further reasonable time to substitute a conforming tender.  Whether the seller still has the right to cure after the K date is more difficult under UCC.  

IV. Performance of the Contract

A. Installment Sales

1. Cherwell-Ralli v. Rytman Grain Co.
B. The Perfect Tender Rule

1. Section 2-601 Buyer’s Rights on Improper Delivery: Subject to the provisions of this article on breach in installment contracts (section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy, if the goods or the tender of delivery fail in ANY respect to conform to the contract, the buyer may: (a) reject the whole; (b) accept the whole; or (c) accept any commercial unit or units and reject the rest.  This is STRICT performance, unlike the common law substantial performance rules.  
2. Exceptions: Cure, Installment Ks, Good Faith, and limitation on remedies.

a. Section 2-612 Installment Contracts, higher bar to jump over.  If you want to reject in installment Ks, it can only be rejected if the nonconformity substantially impairs the value of that installment (compare to revocation of acceptance).  

b. Section 2-719 Limitation of Remedies, buyer could agree in advance that the only thing they would do is not reject, but allow repair or something else.  

c. Section 2-614 Substituted Performance—if specified by the buyer, the seller has to do what the K says.  But if for some reason that cannot be done, the buyer cannot just reject for lack of perfect tender.  This is an excuse doctrine, as long as it is without fault of either party.  A reasonable substituted performance must be tendered and must be accepted.  

d. Section 2-508 Cure, seller has the right to cure the nonconformity under certain circumstances.  Almost an automatic right.  Major limitation of the perfect tender rule.  
e. Section 1-205 Usage of Trade, included in the K, so if it is common for a variance in the trade, then it becomes part of the agreement and you agree not to use the perfect tender rule.  

f. Section 1-203 Good Faith, you cannot reject based on bad faith.  
3. Course of dealing—if consistently accepting nonconforming tender, then section 1-205 on course of dealing implies a sort of waiver on the right to reject; it has become a common basis of understanding for interpreting expressions and other conduct.  Over the course of dealing, you have agreed not to use perfect tender rule.  Not the same thing as course of performance; course of performance relates to actions taken in the particular contract, so we really are looking more to course of dealing to see if there has been a waiver of the perfect tender rule.  
4. Once you accept, you lose the right to perfect tender, and revocation is the only option.  Revocation has a different standard, not a perfect tender issue.  

5. “Unless otherwise agreed” is included in most article 2 sections, showing they are default rules around which you can contract.  But 2-601 does NOT have this phrase.  If you think the expression of one is the exclusion of another, then this implies that you cannot contract around the perfect tender rule.  However, Section 1-102(4) abrogates the expression unious rule and says that the exclusion of this phrase does not mean you cannot otherwise agree.  Because this is an article 1 section, it is probable that you cannot trump this abrogation.  
C. Cure

1. Section 2-508, unconditional right to cure.  Where any tender is rejected because it is non conforming, and the time for performance has not yet expired, the seller may cure.  The key is whether the time for performance has expired.  Under subsection (2) where the buyer rejects a non conforming tender which came in on the K date, and the seller had reasonable grounds to believe the goods would be acceptable, the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.  Past the date, they still may get more time.  

2. Shaken Faith Doctrine—limitation on the right to cure, court designed.  If your faith has been shaken in the seller and the product, you don’t want to be forced to take it even if they can fix the problem.  If the cure is not going to calm the buyer, then cure will not be allowed.  Does this also work if the cure is a new good?  McLaughlin thinks the shaken faith doctrine would still apply, and cure should not be allowed.  

3. Does it require that the seller know of the non conformity?  The “with or without monetary allowance” seems to imply that you must know there is a defect.  This suggests that after the date of the delivery or transaction, you cannot cure unless you knew of the defect.  You can only cure at that point if you knew of the defect.  
2. Wilson v. Scampoli—Television case, rejects and does not allow cure.  This case stands for the majority proposition that all sellers would be covered under these circumstances even though we just stated that they had to know.  Most sellers do not know about the actual nonconformity, so requiring such knowledge would cut out the ability to cure for most.  If they know statistically that certain defects are likely to happen a certain amount of the time, then as long as they notify the seller of desire to cure and had reason to believe the goods would be acceptable, they can still cure whether or not they knew of the SPECIFIC defect ahead of time or considered any monetary allowance.  
D. Rejection and Acceptance
1. Section 2-602 gives us the procedure for rejecting; must notify the seller of rejection within a reasonable time. 

a. Rightful rejection means that under 2-601 we have the right to reject.

b. Effective rejection means that we meet the procedural requirements under 2-602.  You can have a rightful rejection that is ineffective if you fail to comply with 2-602.  

2. Section 2-606 tells us what constitutes acceptance, which INCLUDES a failure to effectively reject.  You have a reasonable time to reject under Section 2-602, and if you do not meet that limit, you have failed to effectively reject.  

You can also accept by signifying acceptance of the goods; one way to do this is to pay for them!  However, payment may not be signification always, according to the comments, unless inspection has already occurred.  

A third way to accept is to act inconsistently with the seller’s ownership.

3. Remedies of 2-703 and 2-711 include remedies for seller if buyer wrongfully rejects and remedies for buyer when he rightfully rejects.  

4. Section 2-607 Effect of Acceptance—this changes the burden of proof.  Once accepted, the burden is on the buyer to show a breach.  Before that, the burden was on the seller to show that the tender conformed.  

5. Ramirez v. Autosport—RV purchase for cash and trade in.  Buyer goes to pay for it after already trading in van, and there are defects.  He does not accept, gives notice of the defects, so there was an effective rejection.  Seller tries to cure.  Seller is unable to cure.  Rightful rejection, no real cure, so now the buyer wants the trade in car back.  Section 2-711 was triggered by the rightful rejection, and the remedy is that the buyer may CANCEL the transaction.  But to get back to their original place, the buyer has to get the van back.  Van is sold, so they need the cash equivalent.  Cancel does not say you can drop performance; you have to get the payment back.  
6. Lemon Laws

E. Revocation of Acceptance
1. Section 2-608, goods have been accepted by way of 2-606.  Now you find a problem and you want to revoke.  Rejection is precluded by acceptance, but you have the option of revocation, with a higher bar to cross.
a. Procedural grounds—must occur within a reasonable time after discovery of the ground for revocation, before there has been a change in condition.  It is ineffective until the buyer notifies the seller.  If you follow the procedure, you make an effective revocation.

b. Substantive grounds—(1) buyer can revoke a lot or unit whose nonconformity substantially impairs its value to him if he has accepted.  (a) on the reasonable assumption that its nonconformity would be cured and has not been; or (b) if without discovery, if acceptance was reasonably induced by difficulty discovering defects.  Latent defects.  But the nonconformity must substantially impair the value.  This is based on policy of finality and fairness; the longer you hold something, the harder it will be for the seller to resell it if you give it back.  

c. “To Him”—sounds subjective, but it is really a reasonable person standard IN THE CIRCUMSTANCES, combines both subjective and objective.  

d. Rester v. Morrow—Consistent series of repairs had to be made to the Renault that P purchased.  Each one individually not substantial, but the court finds that the cumulative effect of all the repairs was such as to meet the requirement of substantial impairment.  

e. Cure—textually, section 2-508 does not seem to allow for cure after revocation, especially when you consider that one reason for revoking is that cure was not made.  However, there is a split in the courts on this, some wanting to affect the overall policy of the UCC to enhance basic commercial policies.  
F. Breach

1. Risk of Loss

a. Section 2-510: (1) where tender or delivery of goods so fails to conform to the contract as to give a right of rejection, the risk of their loss remains on the seller until cure or acceptance.  (2) where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning.  (3) where the buyer as to conforming goods already identified to the K for sale REPUDIATES or is otherwise in breach BEFORE risk of their loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time.   
b. Problem 63, p. 253, museum hypo.

(i) Sphinx—sphinx was a phony, so it did not conform to the contract in the first place.  The buyer would then have a right of rejection until cure or acceptance.  It went down with the ship before either could happen.  Risk remained with the seller.

(ii) Gargoyle—this good was accepted, but it was non conforming as learned after acceptance.  Museum rightfully and effectively revoked.  Under 2-510(2), the buyer was fully insured at the time, so even though it revoked, it can cover it, and thus the risk is on the buyer (the one best able to insure it).

(iii) Centaur—repudiation by the buyer before the risk of loss passed.  Since the seller had full insurance, there is no reason to have the risk rest with the buyer.  

2. Jakowski v. Carole Chevrolet, Inc.

G. Impossibility/Excuse
1. Arabian Score v. Lasma Arabian Ltd.

2. Section 2-613: Casualty to Identified Goods.  K has to be about a very specific thing.  If they are identified and they suffer casualty without fault of either party before the risk of loss passes to the buyer: if the loss is total the K is avoided; and if the loss is partial or the goods have so deteriorated as to no longer conform, the buyer may nevertheless demand inspection and at his option either treat the K as avoided or accept the goods with due allowance from the K price for the deterioration or the deficiency in quantity but without further right against the seller.  
a. Excuse has been granted by this section, whereas section 2-615 is too high of a barrier to cross, courts do not like it.

b. Used to require the goods to be UNIQUE, common law required this, too.  You have to specify the good because it is THAT good that the seller cannot perform on, which makes the excuse work.  Classic impossibility.
c. Section 2-501 tells us what “identified” means.  In the absence of an explicit agreement, identification occurs when the K is made if it is for the sale of goods already existing and identified.  BUT, it also tells us that when CROPS are planted or otherwise become growing crops, it is identified if it is for the sale of crops to be harvested within 12 months or the next normal harvest season after contracting.  Thus, crops, once planted, can be identified.  

3. Section 2-614: Substituted Performance.  This section does NOT deal with excuse.  It actually says you are NOT excused.  Forces you to perform, but in a substituted fashion.  As long as the SHIPMENT/PAYMENT substitution is commercially reasonably comparable, the seller must sell them and the buyer must accept them.  How you get the goods is different from what you get, not an essential term of the K, so the buyer cannot reject for non-conforming shipment or payment terms.  
4. Section 2-615: Excuse by failure of presupposed conditions.  Unlike 2-613, this can be for any goods, excuse as to any impracticable issue.  There are 2 hurdles the one proving the excuse must face: Foreseeability and Impairment.  Not often able to show the extent of impairment required.
a. Rule applies to sellers, questionable whether it also applies to buyers, unlike the common law.  Common law approach may win because of section 1-103, and the overall tendency to let the marketplace rule.  

b. If the buyer cannot use this section, try to bring it under 1-103 common law Frustration of Purpose doctrine.  Still must prove common law was not displaced by this rule.  BUT, Mc says this section does really apply to buyers.

b. Louisiana Power & Light Co. v. Allegheny Ludlum Industries, Inc.—Long term K between companies, Allegheny was to ship tubing to LP.  Costs suddenly went up, tried to get LP to renegotiate.  LP would not, so Allegheny would not perform.  Claimed excuse because they would lose almost half a million dollars on the deal, reducing the company’s profit margin.  Even though the K had escalation clauses, they did not cover the extent of the rise in costs.  Allegheny has to show:

(1) Contingency must occur

(2) Performance must be impracticable due to the contingency

(3) The non occurrence of the contingency must be a basic assumption upon with the K was made (foreseeability).

Court says the contingency did occur, but it did not render performance impracticable.  They could not prove they had a loss, they were not going to go out of business.  Therefore, no excuse, LP wins.  
V. Remedies
A. Limitation on remedies—Section 2-719: Contractual Modification or Limitation of Remedy.  This says you can limit damages by agreement or modify the standard remedies.  Sort of falls under disclaiming warranties, the contract can modify the default.  There is a limitation on the limitation, however.  You cannot have no remedy, and if the limitation makes the K fail of its essential purpose, then it cannot be upheld.  

Remedies on Insolvency
B. Liquidated Damages
C. The Breaching Buyer’s Restitution

D. Seller’s Remedies

1. Accepted Goods

a. Section 2-703: Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole K, then also with respect to the whole undelivered balance, the aggrieved seller may (a) withhold delivery of such goods; (b) stop delivery by any bailee as hereinafter provided; (c) proceed under the next section respecting goods still unidentified to the K; (d) resell and recover damages as hereafter provided; (e) recover damages for non-acceptance or in a proper case the price; (f) cancel.

(1) 4 triggering events: 
(A) Buyer wrongfully rejects

(B) Buyer wrongfully revokes acceptance

(C) Buyer fails to make payment due on or before delivery

(D) Buyer repudiates.

b. Section 2-709: Action for the Price—(1) When the buyer fails to pay the price as it becomes due, the seller may recover, together with any incidental damages under the next section, the price (a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer; and (b) of goods identified to the K if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.  
2. Unaccepted Goods

a. Section 2-703—see above
b. Section 2-704: Seller’s Right to Identify Goods to the K notwithstanding breach or to Salvage unfinished goods—the aggrieved seller can identify goods not already identified if they are in his possession or control, and he can resell; he can also finish something started.
c. Section 2-705: Seller’s Stoppage of Delivery in transit or otherwise—seller may stop delivery of goods in possession of a carrier when he discovers the buyer is insolvent; may stop delivery of carload…when the buyer repudiates or fails to make payment due before delivery…Seller may stop delivery until receipt of goods by the buyer or acknowledgement to the buyer by bailee that the bailee holds the goods for the buyer, etc.  To stop delivery, the seller MUST notify so as to allow the bailee to stop delivery.  Carrier must follow directions of the seller, but the seller will be liable for extra charges or damages to the carrier.  
d. Section 2-706: Seller’s Resale Including K for resale—seller may resell the goods; when made in good faith and in commercially reasonable manner, the seller may recover the difference between the resale price and the K price together with any incidental damages, but less expenses saved.  Most common remedy for sellers.  Seller is not accountable to the buyer for any profit on the sale.  
e. Section 2-708: Seller’s Damages for Non-acceptance or Repudiation—(1) Subject to subsection (2) and to provisions regarding proof of market price, the measure of damages for non-acceptance or repudiation by the buyer is the DIFFERENCE between the market price AT THE TIME and place for tender and the unpaid K price together with any incidental damages provided in this Article, but LESS expenses saved in consequence of the buyer’s breach.  (2) If the measure of damages provided in subsection (1) is INADEQUATE to put the seller in as good a position as performance would have done, then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article, due allowance for costs reasonably incurred (and due credit for payments or proceeds of resale).  
(1) Interplay between 2-706 and  2-708: Resell under 2-706 and get the difference between the K and the sale; or don’t resell and get the difference between market and the K.  If the seller acts in bad faith, he cannot use § 2-706 because good faith is a requirement of the section.  But he can still use § 2-708.  Implies a hypothetical sale, tries to put the seller in the same position.  If the seller still holds the goods, then the seller still has the market price of the goods.  If you don’t have any ability to recover under § 2-706 or § 2-708(1) because you lost volume by the lost sale, then go to § 2-708(2).  Take out the cost of goods sold and the variable costs, then ADD in the fixed costs of overhead that have been allocated to the product.  You get the profit that would have been allocated to the sale.  

(2) Can you choose which one to use, based on which gives you more damages?  Nothing textually against it, but § 1-106 prevents a windfall, the point is to put the seller in the position he would have been in.  
f. Teradyne, Inc. v. Teledyne Industries, Inc.—goes through calculation under 2-708(2).  Good case for figuring damages.  How to calculate certain employee salaries into the definition of “profit.”  D wanted to figure into profit the variable costs of certain labor and fringe benefits to reduce the damages.  Court said they are variable costs, P wins.  
E. Buyer’s Remedies

1. Accepted Goods

a. Section 2-711(3): On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller.  

(1) If you continue to use the goods after revoked, should the seller be entitled to an offset?  Or could it possibly be an acceptance?  Split in courts on this; some say that if compelled to continue use, then there should be no offset, while others say that you got value from the thing, so there should be an offset.  Others still say that under 2-606, you have accepted, basically revoking your revocation, because of the fact that you acted inconsistent with the seller’s ownership interests!  

(2) If you did not have a security interest in the goods yet (had not yet paid) by the time of revocation, the buyer has a duty to hold the goods with reasonable care until the seller can remove them from your possession.  Same rule with rejection and revocation: See 2-608(3) and 2-602(3).  

(3) 4 triggering events:

(A) Seller fails to make delivery/failure to ship

(B) Seller repudiates

(C) Buyer rightfully rejects

(D) Buyer rightfully revokes acceptance

b. Section 2-714: Buyer’s Damages for breach in regard to accepted goods—(1) where the buyer has accepted goods and given notification, he may recover damages for any nonconformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.  (2) The measure of damages for breach of warranty is the DIFFERENCE at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.  (3) In a proper case, any incidental and consequential damages may also be recovered.  
2. Unaccepted Goods

a. Section 2-712: “Cover”—(1) After a breach… the buyer may cover by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from seller.  (2) The buyer may recover from the seller as damages the difference between the cost of cover and the K price together with any incidental or consequential damages as hereinafter defined, but less expenses saved in consequence of seller’s breach.  (3) Failure of the buyer to effect cover within this section DOES NOT BAR him for any other remedy.  

b. Section 2-713: Buyer’s Damages for non-delivery or repudiation—subject to proof of market price, the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer LEARNED of the breach and the K price together with any incidental and consequential damages, less expenses saved.  Market price is to be determined as of the place for TENDER or, in cases of rejection after arrival or revocation, as of the place of ARRIVAL.  

(1) Comment 5 says it provides a remedy alternative to cover, applies ONLY when and to the extent buyer has not covered.  Maybe you don’t have to cover, but if you DO cover, THAT is your formula.  Seller maybe can choose more than one formula for recovery, but the buyer can’t.  Stuck with cover if you choose to cover.  If you act in bad faith, however, then it isn’t covering, since there is a good faith requirement.  
c. Section 2-716: Buyer’s right to specific performance or Replevin—(1) Specific performance may be decreed where the goods are unique or other proper circumstances; (2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just; (3) The buyer has a right of replevin for goods identified to the K if after reasonable efforts he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.  In the case of goods bought for personal, family or household purposes, the buyer’s right of replevin vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver.
F. Anticipatory Repudiation
1. Section 2-609 Right to Adequate Assurance of Performance, implied into the K.  If there is reason for insecurity, before stopping performance, it is important to seek adequate assurance.  Otherwise, stopping performance may be the breach or anticipatory repudiation for the other side!  This right is supposed to reestablish the security of expectation.  When either party repudiates the K with respect to a performance NOT YET DUE, the loss of which will substantially impair the value of the K to the other, the aggrieved party may await performance, resort to breach remedies, or suspend own performance.  
a. Under common law, there was no such thing as anticipatory repudiation.  You could not sue until the party did not perform, not until the date of the actual K.  Now you can sue ahead of time if you know they are repudiating.

2. Section 2-610 deals with how to deal with anticipatory repudiation.
3. Section 2-617 lets you retract a repudiation.  If you don’t know, say you are insecure under § 2-609, demand adequate assurance!  
G. Statute of Limitations

1. Nationwide Insurance Co. v. General Motors
2. Central Washington Refrigeration, Inc. v. Barbee

H. Payment Terms
1. Letters of Credit—3 contracts.
2

