LAW OF SALES – McLaughlin Fall 2007
I. UCC Article 1 Rules
A. Purposes and Policies – 
1. 1-103: liberally construed to promote underlying purposes and policies
a) Simplify, clarify, and modernize the law
b) Make uniform 
c) Continued expansion of commercial practices  
2. 1-302: varied by agreement
a) EXCEPT: good faith, diligence, reasonableness, and care
b) Variation must not be manifestly unreasonable
3. 1-305: liberal administration of remedies  
a) put party in as good a position as if other had fully performed  
b) NO consequential, special, or penal damages – except if specifically provided by the UCC or other law
4. 1-308: if one party breaches, continue performance and not waive your rights
B. Supplementary Law
1. 1-103: Displacement = UCC displaces CL, but if not displaced, then it supplements
a) Estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy

b) If no express or implied warranty could supplement w/fraud  
2. Arguments bc not always clear whether UCC displaces…

a) Certain things left out for a reason
b) D/n displace CL bc not contradictory, promotes purposes & policies of UCC 

C. Policing Provisions
1. 1-304: Obligation of Good Faith in performance & enforcement (not formation)
a) honesty in fact and fair dealing
b) Note: text not “formation” but can argue covered by CL under 1-103 (or use Unconscionability, fraud, etc.) 
2. 2-302: Unconscionability - Policies whether valid K is made – formation 
a) Matter of law decided by ct (high level of proof).possible remedies: refuse to enforce the k; enforce K without the unconscionable clause; Limit application of unconscionable clause to avoid unconscionable result

b) SPLIT?: (some cts look at sliding scale)
(1) Procedural: unfair surprise (deception, fraud, sophistication, language)   
(2) Substantive: a one sided deal – oppressive 
3. 1-205: Seasonality/Reasonable Time - depends on nature, purpose & circ. 

D. Definitions 
1. 1-201: “unless the context otherwise requires” 
a) Signed – includes symbols adopted w/intent to adopt or accept a writing
b) Agreement – Bargain of the parties in fact, includes BIG 3 inferences  
c) Contract – legal obligation from agreement, UCC, other applicable laws 
d) Purchaser – voluntary tranx creating property interest, includes donee  
2. 1-202:  Notice and Knowledge 

a) Notice: person gives a notice by taking such steps as may be reaz required to inform other person in ordinary course (fact that it doesn’t get to person is irrelevant)

3. See also, Article 2 Definitions
a) 2-104 “Merchant” – deals in goods of the kind; by occupation holds self out as having knowledge or skill 
b) 2-103: “Receipt” of goods means taking physical possession of them.

II. Is the agreement within the scope of Article 2?
A. 2-102: Unless otherwise provided, Article 2 applies to transactions in goods
1. Good = anything which is movable at the time of the K other than money for payment, investment securities or things in action 

a) Goods: unborn young of animals, crops & timber, electricity Maj. = good

b) Not Goods: real proper (structure might be if seller severs), things in action (memberships, insurance policy), accts receivable
2. Tranx = as a practical matter the word “tranx” is limited to sale bc the sections talk about “seller” and “buyer”, etc
B. What if mixed/hybrid K?  
1. Predominant Factor test (majority): K more goods or more service?
a) Look at value of services v. value of goods (which costs more?)
b) Specially manufactured goods = goods
c) Service predominates if req unusual amount of skill/education/training (medical cases, cropdusting) unless good portion billed separately

(1) NOTE: K w/artist to paint could argue both ways (majority says services bc value is in the service, but could argue specially manufactured goods)

2. Gravamen Test (minority) Look at what aspect of the contract caused the harm 
III. Has a contract been formed?
A. Formation in general – 2-204 (very liberal, esp. compared to CL): K made in any manner sufficient to show agreement, including CONDUCT, does NOT fail for indefiniteness if terms missing if parties intended to make a K  
B. Firm Offer Rule - 2-205  

1. RULE: offer is not revocable for lack of consideration or for time stated (or if not stated, for a reaz time), if:
a) Offer to buy or sell goods 
b) Made by a Merchant 
c) In a signed writing
d) By its terms gives assurance that it will remain open THEN: 

2. EXCEPTION: not revocable for no longer than 3 months UNLESS
a) Give consideration so it can last longer
b) Keep renewing it every 3 months

3. Defense: Fraud, mistake (can revoke if merchant defrauded into making the offer)
4. Possible promissory estoppel argument for oral promise (if relied) under 1-103 

C. Offer and Acceptance - 2-206
1. Can respond to an offer in any reasonable manner, unless the offeror specified a particular manner of acceptance  

a) NOTE: if offer states other method of acceptance, may try to argue that acceptance was ineffective, but counterargument is that only ineffective if it said you must accept by this form ONLY

2. No mirror image rule 

3. Lapse – if offeree does not notify offeror of acceptance within reasonable time, the offeror may treat the offer as lapsed.

4. An offer to buy goods for prompt/current shipment construed as inviting acceptance EITHER by

a) Prompt promise to ship
b) By the prompt/current shipment of conforming OR non-conforming goods

(1) EXCEPTION: Shipment of non-conforming goods is NOT an acceptance IF seller seasonably notifies buyer that shipment is offered only as an accommodation
D. Additional Terms in Acceptance or Confirmation (battle of the forms) - 2-207
1. RULE: Acceptance =

a) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reaz time (offeree willing to be bound)
(1) Quantity cannot be changed
(2) Arguable that different delivery dates (or other fundamental term) not definite enough to be acceptance or can argue offeror’s term trump bc offeree’s malterially alters
b) Not added bc materially alteration 


c) Even though terms additional to or different fr om those offered/agreed upon

d) (proviso – railroad switch) unless acceptance is expressly made conditional on assent to the additional or different terms
(1) Need correct language: “subject to all the terms” “subject to terms herin”/”accepted in writing by seller” is not correct language

2. NO PROVISO: ( acceptance and K is formed
a) ADDITIONAL TERMS = proposals for addition to the K
(1) If either party is non-merchant, offeror’s terms control bc additional terms in the acceptance are mere proposals for addition, which may or may not be expressly accepted

(2)  BETWEEN MERCHANTS such terms become part of the contract UNLESS:

(a) The offer expressly limits acceptance to the terms of the offer;

(b) They materially alter it (i.e., creats surpise and hardship)
(i) look at trade usage, custom, practice
(ii) Cmt 4: e.g., clause negating warranties, reserving to seller power to cancel upon buyer not paying, requiring complaints made in a short time. 
(iii) Arbitration may/may not be material depending on trade usage or state law

(iv) Pay tax not materially 

(c) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received
b) DIFFERENT/CONTRADICTORY terms:  
(1) Majority: “knockout” rule ( knockout both terms and use gap fillers
(2) Minority: “different” is considered “additional” go to 2-207(2) –which means they would never be part of K bc materially alteration or arguably notification of objection (Prof says no textual support for this argument for different terms)

3. IF PROVISO ( not an acceptance but is a counter-offer, so K not created UNLESS:
a) Conduct by both parties recognizing the existence of a K (e.g., partial perf.) 
b) IF K, knock out rule ( AGREED UPON TERMS (knockout contradictory) plus GAP FILLERS

IV. Is the Contract Enforceable?
A. SOF Writing requirement – 2-201 (will be on test) – may not be waived (cmmt 1)
1. RULE: K for sale of goods $500 + NOT enforceable UNLESS

a) There is some WRITING
(1) Writing: intentional reduction to tangible form 

(2) Majority ( writings linked together can satisfy (e.g., agreement & quantity in different writings), but need to show a link/connection between the writings
(3) Minority jdx ( must all in one writing

b) Sufficient to Indicate a K for sale of goods has been made b/t the parties
c) With a QUANTITY term
(1) Must be in signed writing   

(2) This requirement is not in the actual text of provision, but clear from official comment 1 (a writing is not insufficient b/c it omits or incorrectly states a term agreed upon BUT the K is NOT enforceable BEYOND the QUANTITY of goods shown in such writing)

(3) Can be “approximately n”

(4) Can be stated as an output or req K  
d) SIGNED by party against whom enforcement is sought
2. FIVE EXCEPTIONS to general rule:  
a) Between Merchants’ Exception (writing confirmation exception)
(1) Both parties merchants
(2) if within a reasonable time after purported K made 

(3) Written confirmation of K

(4) Sufficient against the sender, i.e., indicates K and signed by sender
(a) Sender’s signature on memo binds the person it is sent to, even if the recipient does not sign it

(5) Is received and receiving party has reason to know of it AND 
(6) WRITTEN NOTICE of OBJECTION to its contents is NOT given within 10 DAYS after the confirmation is received

(a) NOTE: if objection to just some contents, probably have not undone confirmation 

(7) THEN: it is enforceable against the RECEIVER (not necessarily sender)
b) Specially manufactured goods performance exception: (can recover full amt of K)
(1) Goods specially mftg for buyer & NOT suitable for sale to others in ordinary course of the seller’s biz  
(2) Under circumstances which reasonably indicate goods are for the buyer 

(3) And the seller has made EITHER (1) substantial beginning of manufacture OR (2) commitments for their procurement BEFORE receiving buyer’s REPUDIATION

c) Judicial Admission: party against whom enforcement is sought admits in pleading, testimony or otherwise in ct that a K for sale was made (eg: deposition)  
d) Partial performance if
(1) Payment has been made and accepted, or 
(a) Must be at least partial payment on an INDIVISBLE item, but only K for that single indivisible unit (i.e. Sof is met as to a quantity of 1) 

(2) Goods have been received and accepted (but K only for those goods)
e) PROMISSORY ESTOPPEL 
(1) Majority case law says can use as exception  

(2) COUNTERARGUMENT: statute specifically limitations: “Except as otherwise provided in this section….”  This clause implies that if the exception is not within 2-201, it cannot be used.  
(a) BUT the new version of Article 2 omits this language ( signals clearly that you can use estoppel (and stated in official comments)
B. Modifications – 2-209
1. Consideration NOT req (different than CL)
2. Good faith req (cmt 2) and 1-203 - can NOT demand modification w/o legitimate comm. Reason  
3. “Requirements of SOF must be satisfied if the K as modified is within its provisions” – different interpretations
a) Whenever modification itself is $500 or more 
b) If modification takes the K over $500, need to satisfy the statute
c) Since the only term that has to be in the writing under the SOF is the quantity term, then modification only needs to be in writing if change in quantity 
d) Change to any term must be in writing if the contract is within the SOF ($500 or more)
V. What are the Terms of Contract?
A. See Battle of the forms - 2-207
B. Parol Evidence Rule - 2-202
1. RULE: Terms intended by the parties as a final expression of their agreement:

a) may NOT be contradicted by evidence of prior agreement or contemporaneous oral agreement (extrinsic evidence) (note: subsequent agreements ok)
b) but may be explained or supplemented by:
(1) big 3: course of performance, course of dealing, or usage of trade
(2) by evidence of consistent additional terms (would naturally be left out of writing v. parties would have included in K)
(a) EXCEPTION: Unless writing was intended to be complete & exclusive (i.e., contain all terms assented to)

(i) Look for a merger clause – ct will usually find agreement complete, but can try to argue that the consistent additional term is the type of thing that would naturally be left out

(ii) NOTE: merger clause may try to exclude big 3, but could be a problem bc there is no textual basis to exclude them (can always try)  
2. EXCEPTION - can always use extrinsic evidence to show:
a) Parties did not intend agreement to be final and/or complete!
b) To show writing is invalid (e.g., bc of Fraud, Duress, Undue Influence, Mistake, Illegality, Lack of Consideration, Incapacity)
C. Default Terms (Gap Fillers)
1. Using gap fillers (implied terms where parties have not decided on term at issue)
a) 2-204: if one or more terms are left open, the UCC may fill in the terms.
b) 2-311: ok to leave particulars of perf to be specified by a party (good faith, commercial reas.)
2. Absence of a quantity term: could fail SOF, but consider outputs/requirements (good faith)
3. Absence of PRICE TERMS 

a) 2-304: Price payable in money or otherwise (if barter, both seller that may give warranty)
b) 2-305 Open Price Term: “reasonable price at time of delivery” if parties intended to leave the price term open (but may not have intended to be bound); good faith req for setting price
(1) If parties intend not to be bound unless the price fixed or agreed and no K ( buyer must return goods received or if unable pay reaz value and seller must return any price paid  
(2) NOTE: consider 1-308 – if someone who felt that price was not fair may go ahead with the purchase yet retain his rights for a future action

c) 2-325 Letters of Credit 

(1) Delivery to seller of LOC suspends buyer’s obligation to pay (i.e. issuing bank is obligated) 

(2) If LOC dishonored, seller may req payment from buyer upon seasonable notice to buyer
4. Absence of time and place for payment terms:  

a) 2-310: payment due at time and place at which buyer is to have received goods 
5. Absence of delivery terms:


a) 2-307 Amount of Deliveries – single delivery (rather than lots)
b) 2-308 Place of Delivery - seller’s place of business  
(1) Exception: in a K for identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery
c) 2-309 Time of Deliveries - reasonable time.

d) 1-303: Course of Performance, Course of Dealing, and Usage of Trade:

6. Big 3 IMPLIED TERMS::

a) Course of performance- parties’ conduct within one K

b) Course of dealing – history of dealings btw the parties with respect to different Ks

c) Usage of trade – custom or practice within a particular industry
D. WARRANTY ISSUES (WILL BE ON TEST)
1. TITLE Matters (could be a test question)
a) Warranty of title 2-312: 

(1) Seller (always) warrants that: 
(a) TITLE conveyed shall be GOOD and its transfer rightful; AND
(b) The goods shall be delivered free from any security interest or lien or encumbrance without the buyer’s knowledge (actual knowledge)
(2) EXCEPTION: seller only warrants against colorable (not spurious) claims 
(3) Merchants warrant that goods shall be delivered free of rightful claim of any TP
(4) Modifications or exclusions to warranty of title require: Specific language OR circumstances that give the buyer reason to know that seller doesn’t claim title in himself  (not considered implied, so 2-316 d/n apply) 
(a) Language like “as is”  or “seller makes no warranty” does NOT disclaim, must specifically disclaim warranty of title.

(b) No conspicuous requirement for disclaiming the warranty of title.

(c) NOTE: not implied warranty, so d/n fall under rules for disclaiming implied warranty

b) Passage of title - 2-403
(1) Person with voidable title has the power to transfer good title. When goods delivered under a transaction of purchase (i.e., “voluntary transfer”), the purchaser has the power to transfer good title even though:

(a) Transferor was deceived as to identity of purchaser

(b) Delivery was in exchange for a bad check

(c) The transaction was a “cash sale”

(d) The delivery was procured through criminal fraud
(2) Entrusting doctrine: 2-403(2) 
(a) Any entrusting of possession of goods 
(i) Entrusting = any delivery and any acquiescence in retention of possession  
(b) to a merchant who deals in goods of that kind 
(c) gives the merchant power to transfer all rights of the entruster to a buyer 
(d) in the ordinary course of business
(3) Voidable title: 
(a) Defrauder has voidable title so he can transfer good title to a BFP or transfer voidable title to a non-BFP

(b) Thieves did not have voidable and can not transfer good title bc goods weren’t delivered through a voluntary tranx

(i) So, thief can’t “entrust” goods b/c he has no rights to begin with. The merchant has no power to transfer good title of a stolen good from a thief
c) PROF FAVORITE HYPO: P(Fraudster(entrusts to Merchant(BFP 
(1) One argument: since fraudster had the power to transfer good title, the merchants has the rights to transfer those rights to BFP, so can give good title  
(2) Counterargument: fraudster is only passing down his “rights”, not the status of the title, so only gets a voidable title that original seller has rights to (I think prof thinks this is stronger argument)
(a) 2-403(2) says merchant has the power to transfer “all rights” of entruster, but does not say power to transfer “good title” like 2-403(1)
(b) Counter - But, if entruster had the right to transfer good title, doesn’t the merchant now get this right?
2. Warranties of Quality (probably on test)
a) Was there an Express Warranty ‑ 2‑313 
(1) Rule: a SELLER creates an express warranty (that goods shall conform)
(a) By any of the following

(i) Affirmation of fact OR promise which relates to the goods
(ii) Description of the goods
(iii) Sample or model
(b) If it becomes part of the basis of the bargain 
(c) BUT puffing does NOT create a warranty 
(i) I.e., an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the goods 

(2) Note: need words or express conduct (can try to argue that silence is conduct) 
(3) Difficult to determine whether warranty or mere puffery
(a) Factors for whether puffing or warranty:

(i) Written – less likely to be puffing v. oral
(ii) General/specific – the more general seller’s language, more likely puffing
(iii) Verifiable/measurable statements – less likely puffing (prof likes this test)
(iv) Name of goods creates warranty:
(a) e.g., “the car is great” – word car is a generic description that warrants to buyer that he is getting a “car”, prof argues that the word “car” implies something that gets you from point A to B  ( arguable that the word “car” means something, there is an express warranty of “carness,” whereas “great” is more puffery
(b) E.g., if it says “hay bail” that creates an express warranty that it “bails hay”

(c) May be hard to use – but you can make a warranty argument based on the name of the item (prof likes this argument), usually not the only thing in your analysis   

(b) NOTE: even if only puffing (e.g., “you’ll fall in love with the car”) try to use estoppel or fraud arguments
(4) Basis of the Bargain: presumption that seller’s statements are basis of bargain unless seller can argue otherwise (Comment 3, 8) 

(a) Impact of getting second opinion: 
(i) e.g., seller says “car’s been inspected”, buyer takes to own mechanic b4 buying, seller will argue that what the second mechanic said was the basis of the bargain
(ii) Counterargument: that reliance presumed and seller has to prove otherwise
(b) Reliance Needed? 
(i) Code said not the same as reliance, the best attempt at defining this is in official comment 3, especially last sentence (prof says realistically a reliance argument is the best you can do)

(ii) Comment 3: “no particular reliance on such statement need be shown in order to weave them into the fabric of the agreement.  Rather, any fact which is to take such affirmations, once made, out of the agreement requires clear affirmative proof.”

(c) KNOWLEDGE NEEDED? SPLIT (E.g., if you didn’t read the ad or hear what seller said)
(i) Case law unclear (at minimum, ad in circulation at time buyer purchased)

(a) Some courts have found a way to keep presumption without knowledge.

(b) Some courts argue if buyer did not HEAR seller’s statements or see the ad presumption for basis of the bargain is rebutted.

(ii) NOTE: new version of Article 2 – comes down strongly in favor of no warranty without knowledge of affirmation

(d) TIMING: statement made AFTER deal/sale seems over 
(i) Two arguments
(a) One argument: NOT part of basis of bargain b/c bargain already made

(b) Counterargument: 

(i) Timing is not material.  if a post transactional affirmation becomes basis of the bargain, it is deemed a MODIFICATION (by AGREEMENT) and will be effective without any consideration 2-209. 2-313 comment7

(ii) Elongation of Bargain: IF the seller can RETURN goods, argue the anything said after purchase is still warranty 
(5) Was Express Warranty Disclaimed? 2‑316
(a) Nearly impossible to disclaim; better not to make one in the first place.

(b) SPLIT: code holds out some mythical hope you can, but case law clear it’s difficult  
(i) UCC TEXT 2-316: Disclaimer is permissible, but DIFFICULT
(a) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other, but negation or limitation is inoperative to the extent that such construction is unreasonable.

(b) Subject to PAROL EVIDENCE (cts inconsistent)
(i) Sellers can use the PER to their advantage: by using a merger clause (“no other express or implied warranties except those contained herein”) can argue cannot get in any extrinsic evidence of express warranty 

(ii) COUNTER: argue K was NOT a final expression because it did not include the previous warranty

(ii) Some COURTS: IMPOSSIBLE to disclaim, c/n give & then claim it doesn’t exist

(a) Ex: BellSport “helmet will reduce harmful effects of hit to the head”; “no helmet can protect 100%”. Court says “once you make an express warranty you can’t disclaim it”

b) Implied Warranties: (note: can have breach of both in one case)
(1) Implied warranty of MERCHANTABILITY 2‑314 
(a) Seller must be a merchant with respect to goods of the kind
(i) If non-merchant, guarantees provisions, express warranty (cmt 4) 
(b) Seller warrants that the goods:

(i) are fit for the ordinary purpose for which they are to be used 
(a) D/n warrant against unusual/bizarre uses (suicide attempt in trunk)  
(ii) will pass without objection in their trade;

(iii) are of fair average quality, in the case of fungible goods;

(iv) are adequately contained, packaged, and labeled;

(a) Wine Case – person drinks wine, and glass shatters cutting them. 

(i) NO WARRANTY: Argue that the seller wasn’t selling the glass. (i.e. no sale).  Argue not a merchant in goods of the kind (glasses)

(ii) YES WARRANTY: the container has to be adequate. lease of the glass.

(v) Conform to promises/affirmations of fact made on the container or label
(vi) Run, with in the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved
(c) Implied in a K for sale
(i) Serving food or drink is considered a sale whether paid for or not
(d) Application to harmful substances in food:  

(i) Foreign object test (some jdx): Natural substance (doesn’t breach) vs. foreign object (breaches)
(ii) Reasonable expectation test – if you can reasonably expect it might be there, can’t sue for breach of warranty

(a) Webster case: P was a local and should have known to expect bones in fresh chowder.  A natural substance in the fresh chowder in the New England area is NOT a breach of warranty.  If it was canned, especially in an area not close to the ocean, you probably wouldn’t expect it and it is a stronger argument for a breach.

(iii) NOTE: not breached if only small number of people have bad reaction, higher percentage, more likely breach of the fitness of a particular purpose

(e) Is warranty disclaimed?  2-316
(i) Excluded or modified if following requirements met:
(a) Must mention the word “merchantability”
(b) Can be oral or written (although oral possible, not practical)  

(c) If written, must be conspicuous 

(i) Conspicuous = noticeable to a reaz person against whom it is meant to operate

(ii) If NOT conspicuous, disclaimer good against a person that actually knows of it

(iii) What if it is a common practice in the trade to bury the warranty?  Under big 3 safe harbor you can argue that it is permissible, but you will have a counter argument based on good faith.  Is this honesty in fact?

(ii) OR a SAFE HARBOR provision:
(a) LANGUAGE: either -  

(i) Expressions like "as is", "w/all faults" (Split: sold in its present condition)
(ii) Other language which in common understanding calls buyer's attention to exclusion of warranties & makes plain no implied warranty
(b) EXAMINATION: If buyer examined the goods fully, or has refused to examine the goods, no implied warranty for defects which he should have discovered
(i) e.g., “would you like to examine the car” is NOT enough. Have to say “I demand you examine this car or there will be consequences”)

(c) BIG 3: Exclusion or modification by course of dealing or course of performance or usage of trade

(2) Warranty of Fitness for Particular Purpose 2‑315:
(a) RULE: an implied warranty of fitness for a particular purpose is given
(i) Where the seller (does not need to be merchant)

(ii) At the time of contracting
(a) if seller only knew after the sale, no warranty

(b) but argue elongation of the “k’ing” – if a buyer has option to return after purchase, and seller learns b4 that date, could still argue its at the time of “k’ing”

(iii) Has reason to know of any particular purpose for which goods are req
(a) The std here is less than actual knowledge ( reason to know
(iv) Buyer relies on seller’s skill/judgment to select OR furnish suitable goods
(a) Guy comes into store asks for specific product. Seller knows but says nothing. No reliance. Argue: seller should have said something. Weaker argument
(b) Was warranty disclaimed? 2‑316
(i) Can be disclaimed by a:

(a) WRITING and
(i) “there are no warranties which extend beyond the description on the face hereof”

(ii) “all implied warranties are disclaimed” (note – would not work for merchantability)

(b) That is conspicuous 
(ii) Or SAFE HARBOR provision 
c) NOTE:  PROF THINKS ALMOST ALL IMPLIED WARRANTIES WILL BE AN EXPRESS WARRANTY BECAUSE YOU WILL HAVE WORDS SPOKEN, THE MORE YOU LOOK AT THIS CLASSIC DISTINCTION, THE MORE IT GETS BLURRED…WHENEVER SOMETHING IS SPOKEN, YOU GET INTO AN EXPRESS WARRANTY, BUT THE DISCLAIMER ISSUES ARE DIFFERENT…
d) Policing Rules that could limit the ability to disclaim warranties:
(1) Unconscionability? 2-302
(a) Extends to a clause in a K and a disclaimer is a clause in a K

(b) But, most scholars say doesn’t apply to a disclaimer of a warranty bc you can’t have procedural unconscionability (i.e., surprise) if it is conspicuous

(c) The very requirements of a disclaimer would make it conscionable, so it wouldn’t be a disclaimer in the first place if it was unconscionable (req for valid disclaimer overlaps w/req to show something is Unconscionability)

(d) BUT NOTE: could argue unconscionability for limitation on remedy for breach of warranty 

(2) Good faith 1-304: Every K or duty within UCC imposes an obligation of good faith in its performance and enforcement.
(a) Formation? – if so, would constrain disclaimers of warranty.
(i) NO: text of 1-304 doesn’t mention. Expression unios.

(ii) YES: 

(a) UCC supplements common law which had it.  

(b) good faith requirements in other sections (2-306 making of outputs K, 2-706 uses it for some remedies).

(c) Comment 1 to 1-304: the applicability of good faith applies generally, even when a section doesn’t use it.
e) Post sale disclaimers (e.g., manuals, shrinkwrao)
(1) Usually not enforceable because they are not considered as a basis of the bargain  
(a) Bowdoin: (disclaimer not effective) 2 weeks after purchase, the product was delivered and the manual contained a disclaimer. Some people didn’t get the disclaimer and NO ONE SAW it until 2 weeks after. It was not a basis of the bargain.

(b) Also can argue: Gateway - treat consumer as offeror, shrinkwrap as varying terms. 2-207(2):  non-merchant involved, so terms are out unless consumer consents
(2) COUNTERARGUMENT: Deal is not closed as long as buyer has opportunity to reject
(a) If the buyer had reasonable NOTICE of the additional shrinkwrap term (i.e. warranty disclaimer), and they could have RETURNED the product but did not, their keeping the product is treated as assent to the additional term.

(b) OR If disclaimer is made after the closing of the deal it is a modification under 2-209, no consideration is needed but buyer must agree
E. Limitation of remedies  
1. 2‑719 Contractual modification or limitation of remedy:  (instead of disclaiming a warranty, a seller may also limit the remedy in the event of a breach)
a) Parties may agree to limit remedies to:

(1) Return of the goods and repayment of the price, or

(2) Repair and replacement of non-conforming goods or parts
b) EXCEPTION: if an exclusive or limited remedy fails of its essential purpose, Article 2 remedies will apply (section 2)
(1) Ex: seller c/n (or refuses) repair or replace, or needed it repaired way too many times

c) CONSEQUENTIAL DAMAGES may be limited/excluded UNLESS the limitation or exclusion is unconscionable (section 3)
(1) 2-715 Consequential damages =  damages resulting from seller’s breach: 
(a) loss resulting from general or particular req of which seller had reason to know and could not be reas. prevented by cover or otherwise 
(b) injury to person or property proximately resulting from any breach of warranty 

(2) UNCONSCIONABLE 

(a) Per se unconscionable: Limit on personal injury caused by consumer goods 
(b) SPLIT on whether if a remedy fails of its essential purpose, the party has to still prove that exclusion/limit on consequential damages (C.D.) is unconscionable

(i) MAJORITY – must still prove unconscionable: views two sections as independent, so when warranty fails of its essential purpose, a separate provision baring consequential damages will survive as long as not unconscionable  

(ii) MINORITY – do not need to prove unconscionable: views 2 sections as dependent so when warranty fails, section 2’s command to restore all available remedies trumps section 3 and consequential damages is a UCC remedy  
2. 2‑718 Liquidation or limitation of damages:

a) Must be reasonable pre-estimate of breach otherwise if unreasonably large ( void as penalty
b) Reasonability factors:
(1) Anticipated or actual harm caused by the breach
(2) Difficulties in proof of loss and

(3) Inconvenience or nonfeasibility of otherwise obtaining an adequate remedy
c) NOTE: if unreasonably small, can’t use this section, but can argue void as unconscionable
(1) Must not be great disparity in bargaining power between parties or oppressive practices
d) Letter of Credit way to get around it
(1) HYPO: liquidated damages clause if S d/n deliver by agreed date, must pay $X in liquidated damages

(2) If B is afraid of late shipment, can have seller have bank issue a LOC in the name of seller/beneficiary
(3) K1 (between S & B) is tainted by penal argument, but K2 (between buyer & bank) is different K, it’s not a penalty in this K, it’s just an amt of money, the penal nature is only found in K1, but K2 is independent of K1 ( if you apply the independence principle, there is no penal nature in K2
(4) Bank will pay bc of independence principal (although could argue fraud in K1 because its against PP)  If seller defaults and bank pays this out, seller won’t succeed in a suit to recover penalty because it has burden of proof and comes to ct with unclean hands b/c it defaulted on the original K 

(5) NOTE: if no LOC, seller would have been the Defendant in a straight K action, and thus, would not have the burden of proof if the buyer was suing to collect liquidated damages
F. DEFENSES TO WARRANTY ACTIONS (lack of notice, failure to meet burden, privity/assignment, SOL)

1. 2-607 Lack of notice to seller (preserves sellers right to inspect goods and cure)
a) Where a tender has been accepted
b) Within a reasonable time (usually the biggest issue – could always define in agreement)
(1) Perishable goods require quicker time

(2) Standard for retail consumer is to be judged by different standards Cmt 4
(a) merchant buyer has a shorter time (commercial reasonableness)
(b) Retail Consumer given more time (but still notify in good faith – c/n wait too long)
c) After buyer discovers or should have discovered any breach 
d) Buyer must notify the seller of the breach (or barred from remedy)
(1) Generalized notice (doesn’t require particulars or writing): All you have to do is notify the seller that the tranx is still troublesome and must be watched
(a) E.g., chicken case notice ok– every month, B gave S report that eggs of own chickens were better than from bought chickens, copy of comparative data enough to satisfy notice requirement

(2) Filing a law suit probably not notice but ct could find sufficient in some situations  
(3) Seller’s state of mind d/n matter – even if seller ACTUALLY knows, must still notify
(4) ISSUE: does beneficiary have obligation to notify? (could argue both ways)
(a) Cmt 5: section extends to requiring beneficiary to notify

(b) However, most cts would probably absolve the TP beneficiary this duty (argue that actual provision only says “the buyer”)

2. 2-607(4) Failure of buyer to meet BURDEN OF PROOF  

a) Burden on buyer to prove any breach with respect to goods accepted

b) Buyer must show:

(1) Creation of warranty

(2) Breach of the Warranty

(3) Proximate Cause of injury

(4) Damages
3. 2-725 Statute of Limitations 
a) 4 yr limit for breach of warranty 

(1) May reduce to 1 yr by agreement but not extend 

(2) Reduction has to be in original agreement, not modification
b) SOL runs when: breach occurs (i.e., time of tender or delivery whether discovered or not)

(1) Exception: warranty that extend to future performance or services

(a) Ex: Chrysler case: “will fix for 7 yrs”

4. 2-318 Lack of Privity (note: in CA omitted provision, left to case law) - seller may not exclude or limit the privity provision enacted by state

a) Alternative A (horizontal privity – not usually adopted, most conservative) 
(1) any natural person (i.e. not a corp) 

(2) who is a family member, in the household of, or a house guest of the buyer
(3) reasonable to expect that person may use, consume, or be affected by the goods  
(4) who is personally injured by breach of warranty 

b) Alternative B (basically states that once you drop a good into the stream of commerce, you are liable – not limited to buyer’s family member, household member, or guest)
(1) Difference from A: no family member/household requirement

c) Alternative C (no personal injury limitation, can recover for property damage):

(1) Difference from A: no household requirement

(2) Difference from A & B: damages may include injury to property

(3) Difference from A & B: D/n need to be natural person (e.g., can be a corp) 
5. Note: Strict liability (compared to warranty action) 
a) Triggered by defective product (and unreasonable dangerous)

b) No notification requirement

c) Different SOL (usually 2 yr, governed by state law)

d) Disclaimers not a defense
e) Can NOT limit remedy
f) No privity issue (extends to ultimate user)
g) Economic Loss doctrine: need injury to person/property, not just injury to the product  
VI. Executory Stage (bound but not yet performing)
A. Anticipatory breach and demand for assurance:

1. 2-610 Step 1: Look to see if party is repudiating performance obligation 

a) Anticipatory repudiation can be given by: (CM 1)
(1) overt communication or intention, OR

(2) action which renders performance impossible, OR

(3) action which demonstrates a clear determination not to continue with performance 

b) If one party repudiates with respect to performance not yet due  (i.e. executory stage) which will substantially impair the value of the K to the other, the other party can:

(1) Wait for performance by the repudiating party for a commercially reasonable time 
(a) If party chooses this, can’t recover resulting damages which he should have avoided (CM 1)

(2) Resort to any remedy for breach 2-703 (seller) or 2-711 (buyer)
(a) Even if notified repudiating party he would await latter's performance and has urged retraction

(3) Suspend his own performance
(a) NOTE: if A didn’t really repudiate and B suspends performance ( B will repudiate K himself

2. 2-609 Step 2: If ambiguous whether repudiation, right to adequate assurance of performance (this is implied term) 
a) The other party may demand adequate assurance of due performance:

(1) The demand must be in writing
(2) There must be reasonable grounds for insecurity with respect to the performance (between merchants, judge by industry standards)
b) While waiting for properly demanded AA, can suspend performance IF:  

(1) Suspension commercially reasonable
(2) Must not have already received the agreed return for the performance he suspends
c) Seller must give AA within a reasonable time not exceeding 30 days, otherwise considered repudiation
(1) NOTE: examples of adequate assurance - deposit, letter of credit, or a standby letter of credit
d) Acceptance of any improper delivery or payment does not prejudice the right to demand adequate assurance of future performance
3. 2-611 Step 3: Retraction of Anticipatory Repudiation 
a) When AR can be retracted 
(1) Until the repudiating party’s next performance is due
(2) EXCEPTION: aggrieved party has EITHER

(a) Since the repudiation cancelled or materially changed his position OR

(b) Otherwise indicated that he considers the repudiation final
b) How AR can be retracted – must BOTH
(1) Clearly indicate to aggrieved party that repudiating party intends to perform, AND

(2) Include any adequate assurance the other party justifiably demanded under 2-609 
c) EFFECT of retraction of AR: reinstates the repudiating party’s rights under the K
(1) Repudiating party’s right to reinstate the K is dependent on what the aggrieved party has done (i.e. if aggrieved has cancelled the K, there can be no retraction) (CM 1)
B. Is performance EXCUSED?

1. 2-613 Excuse for Unique Goods (Casualty to Identified Goods) (impossibility)
a) K is voided for both parties if
(1) When K requires specific goods (i.e. nothing else will do) 
(2) the goods suffer casualty (total loss) 

(3) without fault of either party 

(4) before risk of loss passes to the buyer 
b) If partial loss or goods have deteriorated so they no longer conform to K, buyer may demand inspection and EITHER:
(1) Treat the K as AVOIDED OR
(2) Accept the goods with due allowance from the K price for the deterioration or deficiency in quantity but without further right against the seller
c) If you can use 2-613 or 2-615, 2-613 more preferable, easier to prove 
2. 2-615 Excuse for Non-Unique Goods  EXCUSE BY FAILURE OF PRE-SUPPOSED CONDITIONS  
a) RULE: the seller’s delay in delivery or non-delivery is not a breach  
(1) Performance as agreed has been made impracticable 
(a) Doesn’t have to be impossible, but have to reach point where it becomes unjust to hold the parties to the K (ex: almost doubling the cost is not enough)

(2) By EITHER:

(a) By the occurrence of a contingency the non-occurrence of which was a basic assumption on which the K was made
(b) By compliance in good faith with any applicable foreign or domestic governmental regulation or order
(3) NOTE: most cts won’t allow excuse (esp if increased costs is the issue)
(a) Classic Fact Pattern: long term K and there is an increase in costs

(b) NOTE cmt 4 – increased costs alone does not excuse performance

b) Requirements:

(1) Seller must not have assumed a greater obligation 
(a) Seller agreed to ship under any circumstances

(b) Seller must not have recognized an unforeseeable risk (ex. tsunami), but agreed to assume risk anyway. Can’t use excuse doctrine if the seller already agreed to assume the risk for something
(2) Must show that continued performance would be impracticable
(3) Impracticability is caused by something that was unforeseeable
(a) Occurrence shouldn’t be foreseeable (≠price increase). If foreseeable, parties should protect themselves (ex: in a long term oil k) by contracting for the possibility (ex: putting an escape clause or an open price term).

(b) E.g., Embargo on uranium held foreseeable.
(4) Seller must seasonably notify the buyer that there will be delay or non-delivery
c) EXCEPTIONS:
(1) SUBJECT TO: substitute performance section 2-614 

(2) If only part of seller’s capacity to perform is affected, he must allocate production and deliveries among his customers in any manner which is fair and reasonable
(3) Excuse can only be used w/respect to delay and delivery
(4) If the risk has passed to the buyer, the buyer is not excused and the buyer must pay

d) Does this apply only to seller? Can buyer use?
(1) ONLY SELLER argument:
(a) Text only mentions seller’s excuse, so UCC displaced c/l application to buyers under
(b) Buyers were intentionally omitted and UCC displaces CL as to buyers

(2) BUYER TOO argument:
(a) CL allowed doctrine to be used by buyers and sellers

(b) Code displaces CL as to sellers bc it mentions sellers BUT d/n displace as to buyers not mentioned, CL allows doctrines of impracticability, impossibility, and frustration of purpose 
(c) Should not treat buyers different than sellers bc code is to be interpreted to further its purpose and underlying policy, buyers may be included to keep the wheels of commerce turning.

(d) Cmt 9: the section may apply to buyers by analogy, but comments are not the law
3. 2-614 Substituted Performance (exception to perfect tender rule)

a) Substitute performance must be tendered and accepted where
(1) Without fault of either party

(2) Agreed location or mode of delivery becomes unavailable or commercially impracticable, and 

(3) A commercially reasonable substitute is available,.

b) If agreed means or manner of payment fails b/c of govt regulation, seller may withhold or stop delivery unless the buyer provides a commercially substantial equivalent
C. Risk of Loss: 
1. 2-509 - Risk of Loss in the Absence of Breach 

a) Parties may contract around 2-509 to shift the risk of loss

b) Shipment by CARRIER (e.g., train, plane, post office, independent entity transports goods for price):

(1) IF shipment K (d/n require particular destination)

(a) Risk of loss passes to the buyer when goods are in possession of carrier and duly delivered to the carrier 
(i) NOTE:  If K silent on type of K or unclear, presume shipment K
(b) 2-504 Duly tendered requires that seller:
(i) Put the goods in possession of the carrier
(ii) make a reasonable K for their transportation (given nature of goods)
(iii) Promptly notify buyer of the shipment
(iv) Obtain & give buyer documents necessary to take possession (i.e. bill of lading)
(c) NOTE: Failure to notify the buyer or make a K for delivery is ground for rejection only if material delay or loss follows
(2) If destination K 
(a) Risk of loss passes to the buyer when:

(i) Goods ARRIVE at the destination AND 
(ii) Are duly tendered to buyer in manner sufficient to enable buyer to take delivery
(b) 2-503 Manner of seller’s tender of delivery: 
(i) Seller must:
(a) put and hold conforming goods at the buyer’s disposition
(b) give buyer reasonable notification to enable him to take delivery
(i) NOTE: Reas. req to inform (actual knowledge not req) 1-202
(ii) Tender must be:
(a) at a reasonable hour, time, & place
(b) for a period reasonably necessary to allow buyer to take possession
(c) Buyer must furnish facilities reasonably suited to receipt of the goods (unless otherwise agreed)
(3) Shipment Terms
(a) FOB (free-on-board) (2-319(1))

(i) FOB Shipment: seller must at that place ship the goods per 2-504 and bear the expense and risk of putting the goods into the possession of the carrier.

(a) EX: FOB seller’s place of business: seller must ship the goods from his business and bears the risk of putting the goods into the carrier’s possession
(ii) FOB Destination: seller must bear the risk and expense of transporting the goods to the destination and tender delivery of them at the destination per 2-503.

(a) EX: FOB buyer’s place of business: seller is required to transport the goods to the buyer’s place of business; risk of loss passes to the buyer at the destination

(iii) IF, in addition says FOB Vessel, Car, or other vehicle, seller must bear risk and expense of loading the goods on board
(b) FAS (free alongside) (2-319(2))

(i) Delivery term where seller must:

(a) At his own expense and risk, deliver goods alongside vessel in manner usual in that port or on a dock designated and provided by the buyer, AND

(b) Received a bill of lading from the ship as a receipt 

(ii) After the seller delivers the goods to the appropriate dock alongside the ship, the risk of loss passes to the buyer.

(a) EX: if dock collapses and goods are ruined after seller delivered them to the appropriate dock, then the risk of loss is on the buyer.

(c) CIF (cost, insurance, freight) (2-320)

(i) CIF indicates shipment K, so risk of loss passes at point of shipment
(ii) K price includes cost of goods, insurance, and freight to named destination

(iii) Seller needs to put in possession of carrier, load goods, and get documents
c) If NO CARRIER AND NO BAILEE (Residuary/Baseline Rule) (e.g., sellers own truck)
(1) MERCHANT seller: risk doesn’t pass until actual receipt by the buyer
(a) Receipt of goods means taking physical possession of them 
(b) HYPOS: 

(i) K for pool heater & installation, heater delivered, but stolen bf installation  

(a) Argument: risk passes at time of delivery of physical possession and installment is separate. Physical possession has been transferred to the buyer and installment is irrelevant

(b) Counterargument: Installation is part of the K, can’t switch the risk until the K is completed (prof likes this argument better)  

(ii) Seller drives his truck, takes it to buyer’s house, puts on buyer’s porch, if open porch, probably hasn’t transferred possession (if closed porch, maybe possession)

(2) NON-MERCHANT: risk passes on tender of delivery 2-503 (see destination K)
2. 2-510 – Risk of Loss when there is a Breach 

a) Seller’s fault:

(1) When seller delivers non-conforming goods so as to give the buyer a right of rejection, the risk of loss remains on the seller until cure or buyer’s acceptance
(2) When buyer rightfully revokes acceptance, buyer must first use any insurance. If that is not enough, the risk of loss is treated as if it were on the seller from the beginning. 

b) Buyer’s fault:

(1) When buyer repudiates as to conforming goods or breaches before risk of loss passes to him, seller must first use any insurance coverage he has. If this is not enough, the risk of loss is treated as if it were on the buyer for a commercially reasonable time

(a) If seller keeps goods after a commercially reas. time, seller regains risk of loss, even though completely uninsured
VII. Performance and Breach 
A. 2-301 General Obligations of Parties: obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay in accordance with K

B. 2‑601 Perfect Tender Rule
1. RULE: if goods or their tender fail in ANY respect, buyer can:
a) Reject the whole

b) Accept the whole

c) Accept any commercial unit(s) and reject the rest  
2. EXCEPTIONS:  
a) De MINIMUS: law will not tolerate rejections based on small, trivial problems
(1) Small, inconsequential non-conformities won’t gives rise to the buyer’s ability to reject
b) INSTALLMENT Sales – Substantial performance sufficient 2-612
(1) Buyer can reject an installment only if: the defect in tender “substantially impairs” the value of that installment
(a) If the nonconformity does not substantially impair the value of the K and the seller gives adequate assurances of its cure, the buyer must accept that installment

(2) Cancel K (reject future installments): buyer can reject future installments if non-conformity of one installment substantially impairs value of whole K (question of fact)
(a) But buyer re-instates K if he EITHER:

(i) Accepts non-conforming installment without seaz notifying of cancellation
(ii) Brings an action with respect only to past installments OR

(iii) Demands performance as to future installments
c) Buyer can NOT reject less than 1 commercial unit
(1) 2-606 “Acceptance of a party of any commercial unit is acceptance of that entire unit”

(2) Commercial unit: such a unit of goods as by commercial usage is a single whole for purposes of sale and division of which materially impairs its character or value on the market or in use
d) Right to CURE (most important exception): 2-508
(1) If time for performance has NOT yet expired: If buyer rejects, seller may cure (i.e. make conforming delivery) so long as he BOTH:
(a) Seasonably notifies the buyer of his intention to cure AND
(b) Makes a CONFORMING delivery w/in the time the K allows  
(i) NOTE: Seller may reduce price of non-conforming goods. Doesn’t fit the language of conforming, but it’s done. Have to stretch the language
(2) If time for performance has expired 
(a) When seller had reasonable grounds to believe the non-conforming goods would be acceptable
(i) seller may have a further reasonable time to cure

(a) Ex: buyer has been accepting non-conforming goods b4

(b) Ex: non-conforming good is cheaper and better than conforming good

(c) Ex: Big 3 reasons

(d) Ex: latent defect  

(ii) Seller must seasonably notify the buyer of his intention to cure
(3) RIGHT TO CURE EXCEPTION: Shaken Faith Doctrine (CL Doctrine): For purchases which depend on dependability & reliability and where cure will not renew faith in the product, the seller does not have the right to cure
(a) If major disaster happens to the product, buyer is more justified in refusing cure bc can no longer trust the seller (i.e., buyer’s faith is shaken)
(4) POTENTIAL LIMIT: seller must have known tender was non-conforming (arguable)
(a) Argue for limit: 

(i) text says “with or w/o money allowance”, implying seller must know of defects 

(ii) A broad right to cure removes incentives for sellers to get it right the first time  
(b) Argue against limiting (probably majority?):
(i) It vastly narrows cure doctrine: most sellers simply aren’t aware of defects  
(ii) Code does not specifically say “knowingly” sent non-conforming
(5) NOTE: most cts would allow seller to cure with money allowance  
(a) Lowering price as a cure arguably d/n seem to be a cure because it is not a “conforming tender”

(b) Counterargument: “with or without money allowance” phrase implies ok to cure with money
(6) Open issue as to whether you can cure a revocation
(a) NO: text only refers to cure after rejection

(b) YES: 2-608 buyer who revokes has same rights and duties as if he rejected.
(i) Furthers purposes and polices (and new Article 2 allows)
e) DEFECTS IN TENDER – SHIPPING ARANGEMENTS 
(1) 2-504 SHIPPING K: material delay/loos required 
(a) IF shipping K (i.e. seller gives goods to carrier),  THEN:
(i) failure to properly make K for reaz transportation of the goods and/OR
(ii) failure to promptly notify buyer of shipment 
(b) is ground for rejection ONLY IF MATERIAL DELAY or LOSS ensues

(2) 2-614  Substitute Shipping or berthing (does not apply if LOC)
(a) Where, without fault of either party, the agreed location or mode of delivery becomes unavailable or commercially impracticable, and a commercially reasonable substitute is available, substitute performance must be tendered and accepted
(b) If the agreed means or manner of payment fails b/c of govt regulation, seller may withhold or stop delivery unless buyer provides a commercially substantial equivalent
f) Exclusive or limited remedies 2-719
(1) Buyer can’t reject if there is an exclusive remedy of repair
(2) BUT if the exclusive remedy fails to work, rejection remedy comes back in
g) TRADE USAGE
(1) Seller can argue that goods WERE conforming b/c they conformed to the trade usage (i.e.: the trade’s understanding that goods need not be “perfect” can trump the “perfect tender rule”, if small defects, still conforming)
h) If buyer rejects in BAD FAITH   

(1) [per 1-304] Obligation of Good Faith: Every contract or duty within the UCC imposes an obligation of good faith in its performance and enforcement 
C. ACCEPTANCE AND REJECTION 

1. WAS THERE A REJECTION?
a) Was there an Effective Rejection? (procedural requirements)
(1) 2-602 Rejection must be w/in a reaz time after delivery or tender 
(a) Need reasonable opportunity to inspect (reaz trial period)

(2) 2-602 Buyer MUST seasonably notify the sender of the rejection 
(a) Even if defect known to seller
(b) “notify”
(c) “Seasonably”: [per 1-205(b)] an action is taken seasonably if it is taken at or within the time agreed or, if no time is agreed, at or within a reasonable time

(3) 2-605 Must give particularized notification of defect (i.e., explain particular defects/reasons which justify rejection) 

(a) if seller could cure OR

(b) If between merchants and seller has requested in writing for statement of defects

b) Was there a rightful rejection? (substantive requirement): 
(1) 2-601 Buyer may reject if goods or the tender of delivery fail in any respect to conform to the contract (see perfect tender rule)
(a) UNLESS perfect tender rule exception applies 
(2) If rightful rejection, seller has breached and buyer has remedies under 2-711
(a) If wrongful rejection, buyer has breached and triggered seller’s remedies under 2-703
(3) Duties if rightful rejection (same duties for rightful revocation)

(a) No duty to pay (risk of loss remains w/seller 2-510)
(b) Duty not to exercise dominion over goods (else an acceptance) 2-602
(i) Exception: Unavoidable use – ex: seller refused to remove rejected carpeting from the floor. Buyer can’t avoid walking on the floor

(c) Duty to hold, return, or resell 

(i) If Buyer has security interest in goods (paid expenses on their behalf), may:

(a) hold the goods OR 
(b) resell them as an aggrieved seller 
(ii) If buyer no security interest 
(a) Duty to hold the goods with reasonable care for a sufficient time to allow the seller to remove them
(iii) IF merchant buyer 2-603
(a) if seller has no place of biz at rejection market, may instruct buyer to resell  

(b) EXCEPTION: PERISHABLES (or threaten to decline speedily in value): merchant buyer is required to make reas. efforts to sell the goods for the seller’s account whether or not instructions are forthcoming
(4) Buyer’s Duties if wrongfully rejected – open issue: current UCC doesn’t address wrongfully rejected goods (new section says duties are the same)  
2. Was there an ACCEPTANCE?
a) 2-606 Acceptance occurs when the buyer:
(1) Fails to make an effective rejection under 2-602 after buyer had a reasonable opportunity to inspect the goods
(2) Signifies to the seller that the goods are conforming or that he will take them despite the non-conformity after buyer had a reasonable opportunity to inspect the goods

(a) Payment for the goods in not always enough to “signify” acceptance (Cm 3)
(3) Does any act inconsistent with the seller’s ownership
(a) E.g., driving around in car as if it was yours

(b) NOTE: If buyer begins to use or consume, don’t assume he’s accepted them, he may just be sampling (quantity and duration)
(4) NOTE: Acceptance of part of any commercial unit is acceptance of whole 

b) 2-607 Effect of Acceptance (assuming no revocation) 
(1) Buyer must pay the K price for the goods accepted

(2) If buyer accepts the goods, he is precluded from rejecting them.

(3) Buyer must NOTIFY seller of any breach w/i reaz time after he discovers or should have discovered the breach, or bared from remedy (i.e., c/n sue for breach of warranty) 
3. HAS THE ACCEPTANCE BEEN REVOKED? 
a) Has acceptance been effectively revoked? (procedural)
(1) 2-608 Revocation requires
(a) Notice to seller with (particularized reasons for revocation),
(b) w/in a reasonable time after buyer discovers or should have discovered defect
(c) Before any substantial change in goods’ condition (not caused by its defects)
(i) If substantial change, only remedy is $ damages caused by breach
b) Was revocation rightful? (substantive)  2-608
(1) Rightfully revoked IF:
(a) Non conformity substantially impairs the value OF THE GOODS to buyer AND
(i) Substantially impairs: higher threshold than rejecting, so not easy to revoke
(ii) Subjective test
(b) Buyer must have accepted the goods EITHER:

(i) on the reasonable assumption that seller would cure the non-conformity, but seller has failed to do so (i.e. patent defects); OR

(ii) without discovering the non-conformity b/c of seller’s assurances (of no defects) or latent defect (i.e. latent defects)

(c) NOTE: When buyer wrongfully revokes, triggers seller’s remedies 2-703
(2) If rightful, may seller cure? (PROF LIKES THIS ISSUE) SPLIT
(a) NO argument: technical reading of 2-508 limits cure to rejection 

(i) If wanted cure for revocation would have put it there, they only did it in rejection, by putting in one place and not another, clear indication that they didn’t want
(b) YES argument: 2-608(3) - buyer who rightfully revokes has the same “rights and duties” as if he had rejected them, but need stretch word “duty” almost beyond reaz grounds to say it means duty to allow seller to exercise right to cure
(i) Cure is “darling of the judiciary”; promotes out-of-court settlement

(ii) why wouldn’t you have mechanism to solve problem from a policy perspective  
(3) Duties if rightful revocation (same duties for rightful rejection)

VIII. Remedies
A. General policy 1-305: liberally administered to put party in same position if the other party had performed. No consequential/special/PENAL damages, unless ucc or other law allows.
B. SELLER’S REMEDIES (price + withhold/stop delivery + unfinished goods + insolvency  + resale/mkt/lvs)
1. Seller’s remedies OVERVIEW
a) Is there a triggering event by buyer?  2-703 

(1) Wrongfully rejects (conforming goods)
(2) Wrongfully revokes acceptance of goods 
(3) Fails to make payment due on or before delivery 
(4) Repudiates with respect to a part or the whole (remedy applies to part repudiated)
(5) (Insolvency 2-702)
b) Remedies under 2-703  
(1) resell and recover damages 2-706 (most common)

(2) withhold delivery of such goods
(3) stop delivery once it has begun 2-705)
(4) damages for non-acceptance 2-708) 

(5) in a proper case, action for price 2-709)
(6) can finish or stop manufacturing 2-704
(7) cancel
c) Election of Remedies: this article rejects any doctrine of election of remedies 
2. Resale Remedy 2-706
a) Procedural requirements: S may resell goods IF
(1) Resale made in good faith
(2) Every aspect of resale done in a commercially reaz manner 
(3) Must give notice to buyer:
(a) Private resale – reasonable notification of intention to resell 
(i) Solicitation and negotiation conducted directly or through a broker (Cm. 4)
(b) Public resale – give reaz notice of TIME AND PLACE (unless goods are perishable)
(i) At a usual place or market of public sale or by auction
(ii) Seller may buy at public sale (inference is that seller can’t buy at a private sell) 
(c) NOTE: Public v. Private – not clear or bright line rule
(4) If resell not proper, can’t use resale formula, only damages under marketplace formula 
(5) Unclear if goods must be identical or ok to sell comparable goods 
(a) Section 1: “may resell the goods concerned”
(b) Section 2: “but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach”
b) Resale Formula = [K Price – Resale Price] + incidental (2-710) – expenses saved
(1) The difference between K price and the actual sale price; 
(2) PLUS Incidental damages (e.g., cost of advertising the goods) allowed under 2-710;
(3) MINUS any expenses saved in consequence of buyer’s breach
(4) NOTE: Seller may keep profit 
(a) Can seller still claim incidentals if profit? ARGUABLE
(i) YES: The text says “not accountable to buyer for profit,” meaning there is no reduction just because seller made a profit
(ii) NO: Liberal interpretation would require that the seller merely be made whole (put back in the same place as if buyer hadn’t breached)
c) What if seller comes out ahead bc buyer made some prepayment? SPLIT
(1) Argue: Text implies ok bc it says to use “K price” in formula (not “unpaid” K price)
(a) NOTE: market price formula textually accounts for prepayment by including the word “unpaid”. 
(2) COUNTER: should read “unpaid” into formula  
(a) Could argue the “less expenses saved” language includes the prepayment
(b) Not deducting the prepayment would allow a double recovery for the seller and seller shouldn’t get a windfall (under theory of liberal admin. Of remedies)
d) If seller resells correctly, must he use the resale remedy or can he sue under the marketplace formula?  SPLIT (PROF LIKES ISSUE)
(1) Maj: seller can resell but still elect the mkt price formula
(2) Min: if seller resells, must sue under resell formula
(a) Under 1-106 – supposed to be put in same position, not better
3. Market Price Formula Remedy 2-708  
(1) USE when buyer does not accept or repudiate AND

(a) Seller doesn’t resell (i.e., seller keeps goods)
(b) Seller resells improperly (not in good faith and/or commercially reasonable manner)
(c) NOTE: may also be able to use if seller resells, but opts for market price remedy (SPLIT)
(2) [Unpaid K price – mkt price @ time/place tender] + incidentals – expenses saved
(a) Diff btwn market price at time & place for tender and the unpaid K price 

(i) Unpaid K price – unlike resale formula, text prohibits double recovery
(ii) Time and Place for tender – when and where the market price is, look to the place of tender – look at FOB term (not when learned of breach)
(a) If no market price exists at time and place, use ( price prevailing w/i reasonable time before or after at any other place that would be a reasonable substitute using commercial judgment or trade usage
(b) PLUS incidental damages 
(c) LESS expenses saved in consequence of the buyer's breach
(3) Lost Volume Sellers 2-708(2)  
(a) If measure of market price damages is inadequate to put seller in as good a position as performance of K, then measure of damages is the profit seller would have made from full performance of the buyer plus incidental damages
(b) Inadequate damages occur when:

(i) Lost volume seller: able to cover every sale b/c he has unlimited access (i.e. that he can supply his demand) to goods and there are substitute buyers available 

(a) must show capacity to sell unlimited volumes
(ii) No market for goods bc they are unique and cannot easily be resold, then it is unlikely that substitute buyers will be found. This is NOT a lost volume situation.

(c) Formula: Profit from breached K + Incidental damages + costs reasonably incurred – prepayments (& proceeds from resale)

(i) Profit = k price – overhead & variable costs
b) Withhold/Stop delivery of the goods
(1) If seller has possession, doesn’t have to deliver after triggering event

(2) Stopping delivery by bailee/carrier 2-705  
(a) Insolvent Buyer: may direct the carrier to stop delivery of ANY goods (no limitation)

(b) Not Insolvent Buyer: may only stop delivery for larger deliveries  
c) Action for the Price (i.e. specific performance) 2-709
(1) RULE: when buyer fails to pay price as it becomes due, seller may recover price of goods PLUS any incidental damages 
(2) Remedy limited to the following 3 events: 

(a) Buyer accepted goods under 2-606
(i) UNLESS justified revocation of acceptance Cmt 5
(b) Conforming goods are lost/destroyed before acceptance, but w/i reaz time after risk had passed to buyer
(c) Goods identified to the K cannot be resold bc
(i) Seller can’t resell after reaz effort to resell at a reaz price 
(ii) seller doesn’t try to resell the goods b/c such efforts would be unavailing (i.e. specialty good)
(d) POSSIBLE EXCEPTION: price exclusive remedy in K so not limited to the 3 events
(i) Counterargument: unconscionable to do so, but prof doesn’t think this would fly 

(3) If buyer wrongfully rejects, wrongfully revokes, fails to make payment due, or repudiates, but doesn’t meet the conditions under 2-709, seller gets market price formula damages. 
(4) Seller’s duties: If seller sues for the price, he must hold the goods for the buyer.

(a) If resale becomes possible, seller may resell them any time before the collection of the judgment. But, the net proceeds must be returned to the buyer
(i) NOTE: counterargument 2-706(6): seller not accountable to buyer for profit made on any resale, since this is seller’s remedy, should be able to keep proceeds

d) Where goods are unfinished at time of breach, seller can finish or stop  2-704
(1) For unfinished goods, seller can: 

(a) Finish the goods, if commercially reaz, and wholly identify the goods to the K, OR

(i) Finished goods are available for resale under 2-706 

(a) If can’t resell, can use market price

(ii) Finished goods also available for action for the price 2-709 if:

(a) Finishing and reselling has to be more reasonable than to stop
(b) Unable to resell after a reasonable effort

(c) if this is the case however, then it may not have been reasonable to finish them in the first place
(b) Stop manufacture and resell the goods for scrap or salvage.

e) Seller’s Remedies on Discovery of Buyer’s INSOLVENCY: 2-702 (also ask for reas. assurance under 2-609, if seller finds out early enough)

(1) If goods not yet delivered: Where seller discovers buyer to be insolvent he may (BOTH):

(a) Refuse delivery EXCEPT FOR CASH and

(b) Stop delivery of goods in possession of carrier/bailee (per 2-705)

(2) If goods delivered: If seller discovers buyer received goods on credit while insolvent, may reclaim goods
(a) Upon demand (written or oral)  
(b) Within 10 days after receipt of goods

(i) Exception to 10 day limit (instead, REAS. TIME): when misrepresentation of solvency made to seller in writing 3 months prior to delivery 
(c) Note: seller has burden to prove buyer was insolvent at time he received the goods
(3) How to reclaim
(a) The code doesn’t specify a procedure to reclaim goods. However, a seller can’t use force w/o risk of criminal and tort liability.
(b) Remember: if buyer declares BANKRUPTCY, bankruptcy code pre-empts UCC per supremacy clause, which may restrict method of reclamation.
(4) NOTE: Successful reclamation of goods excludes all other remedies 
4. Seller’s incidental Damages (2-710)

a) Commercially reasonable: charges, expenses, or commissions
b) Incurred in: stopping delivery; in transportation, care and custody of goods after buyer’s breach; in connection with return or resale of the goods; or otherwise resulting from the breach

C. BUYER’S REMEDIES
1. Triggering events 2-711
a) Seller repudiates
b) Seller fails to make delivery 
c) Buyer rightfully rejects 
d) Buyer rightfully revokes acceptance

e) Seller’s insolvency under 2-502
2. Remedies available to the buyer:  cancel and get back price paid AND
a) Cover  2-712  
b) Market price damages 2-713
c) Breach of warranty damages if goods accepted 2-714
d) Hold & resale (if has paid) on rightful rejection or revocation bc of security interest
e) Reclamation bc of seller’s insolvency 2-503  
f) In proper case, obtain specific performance or replevin 2-716
3. COVER 2-712: can get “substitution” goods (most popular remedy) 

a) Procedure: Buyer may cover by
(1) Making in good faith 
(2) Without unreasonable delay
(3) Any reasonable purchase of or K to purchase goods

(4) In substitution for those due from the seller 
(a) If not identical, must be commercially reasonable substitute (not radically different)
(b) Must be some connectiveness to the goods  
b) Damages: [Cover price – K price] + incidental/consequential – expenses saved
(1) difference between cover price and K price
(2) PLUS incidental or consequential damages (2-715) 
(3) MINUS less expenses saved in consequence of the seller's breach
c) if you fail to effect cover, you can get another remedy
(1) Inability to cover may be evidence of “other proper circ” for specific performance 2-716
(2) Note: even if you effect cover, could use a different remedy or NOTE: Unlike sellers who resell, a buyer who covers is stuck with cover, and cannot use the mkt price formula (2-713 comment 5)

4. MARKET PRICE damages 2-713   
a) [Mkt price – k price] + incidental/cons. damages – expenses saved
b) Market price determined at the time the buyer learned of the breach at place of tender
(1) Place of tender
(a) If no delivery = place where seller SHOULD HAVE TENDERED 

(b) If non-conforming delivery = PLACE OF ARRIVAL
(2) Time of breach
(a) Buyer has to determine market price when he learns of the breach which is presumably when he learned of the repudiation
(b) NOTE: could also argue – buyer could wait to see if there really is a repudiation, if he decided to wait, he would actually learn of the breach when the seller was supposed to perform, which would be different from when he learned of the repudiation
c) Market applies only and to the extent that the buyer does not cover (Cm. 5)
5. Specific Performance and replevin for buyers: 2-716
a) Right of specific performance – EQUITABLE REMEDY
(1) Specific performance where goods are unique or in other proper circumstances
(a) “Other proper circumstances”: where it is an unreasonable burden to find a substitution, or when dealing with output/requirements K

(b) Cts aren’t likely to enforce 

(2) Does buyer have to pay if he gets specific performance? Probably
(a) No provision directly says has to pay, but can tease out a statutory argument bc subsection 2 says “The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just”

(b) Since decree can put conditions on the payment of the price, clear inference that price is going to have to be paid (otherwise buyer would end up with windfall)

b) Replevin: Legal remedy to get goods (sheriff gets goods), authorized in 2 instances

(1) Inability to cover: if goods identified to K and after reas. effort buyer unable to procure substitute goods or circs reas. indicate that such effort will be unavailing.

(2) Satisfaction of the security interest: Seller shipped goods under reservation and the buyer has made or tendered payment of the price but the seller, some carrier, or bailee failed to release the goods
6. Breach of Warranty Damages 2-714: use if goods accepted and non-conformity of tender
a) May recover damages for any non-conformity of tender

b) Formula: [Value of the goods as warranted – value of the goods accepted (determined at time & place of acceptance)] PLUS incidental and consequential damages

c) What about notification???
7. Buyer’s incidental AND CONSEQUENTIAL damages (2-715)

a) Incidental – reasonably incurred expenses, including inspection, receipt, transportation, care & custody, other commercially reasonable charges

b) Consequential damages 
(1) Foreseeable damages: loss resulting from general or particular requirements of which seller had reason to know and could not be reasonably prevented by cover or otherwise
(2) injury to person or property proximately resulting from any breach of warranty
(a) Proximately: eggshell plaintiff rule applies 
8. Reclamation upon Seller’s Insolvency 2-502 use if seller goes insolvent after buyer has paid, or partly paid, for goods - buyer can reclaim goods, if seller becomes insolvent within 10 days after receipt of first installment
IX. Statute of Limitations 2-725
A. Action for breach of K must be commenced w/in 4 years after COA has accrued 
1. Can reduce to not less than 1 year by original agreement (but cannot extend)
2. EXCEPT: warranty explicitly extends to future performance and discovery of the breach must await the time of such performance ( accrues when breach is or should have been discovered
B. COA accrues when breach occurs, regardless of aggrieved party’s lack of knowledge of breach 
1. Breach of warranty occurs when tender of delivery is made

X. Financing the Sales Transaction – Letters of Credit

A. UCC Uses: 
1. Getting around rule against penalty damages (LIQUIDATED DAMAGES)
2. Relevant to 2-614 – strict compliance doesn’t allow commercially reas substitute shipping
3. LOC can qualify as a “writing” for satisfying the SOF
B. Three (or four) Different Contracts
1. K I: between the buyer and the seller 

a) Payment term req buyer to request issuer to open commercial LOC in favor of seller

2. K II: between the buyer (“applicant”) and the issuing bank (“issuer”)
3. K III: between the seller (“beneficiary”) and the bank (“issuer”)
a) States that bank pays seller on the presentation of documents
b) Suspends performance under K1 

c) if bank dishonors obligation, then the seller has an option, can go after the BUYER or THE BANK

4. K IV (if necessary) confirming LOC K between issuer/bank and confirming bank (e.g., foreign bank)

a) Used to prevent issuing bank’s country from blocking payment for political reasons

b) Now, the foreign confirming bank bears the risk of not getting reimbursed
C. 3 Commandments  
1. Documentary:  K3 is a DOCUMENTARY payment obligation

a) Bank is obligated to pay beneficiary (seller) on the issuance of documents, such as:

(1) Invoice (most important doc)

(2) Bill of lading (given by carrier saying it received from seller x boxes “said to contain Y”

(3) Transport document

(4) Certificate of insurance

(5) Certificate of inspection

b) 5-108: any non-documentary clause is ignored

2. Strict Compliance: standard that banks use to confirm documents for payment 
a) Generally: less than mirror image, more than substantial compliance
b) Non-documentary payment conditions are not enforceable to prevent payment since a bank only confirms documents, not facts.

(1) 5-108(g) completely disregards non-documentary payment conditions

(2) 5-102 (Cm. 6): If not documentary in nature, even though it’s labeled a LOC, it isn’t. It may be a surety/guaranty or other contractual arrangement. It should be enforced as to what it actually is – not what it is labeled.

c) No substitutions, even if commercially reasonable shipment substitute under 2-614
d) Ambiguities: construed against the issuing bank (since they drafted)
3. Independence (w/material fraud exception)
a) K3 - Bank’s obligation to pay under a LOC is entirely separate and distinct from any other related transactions (K1 and K2 disputes). 
(1) Bank must pay regardless of what happens in K1 or K2.

(2) EX: Buyer tries to stop the bank from paying under K3 b/c seller has delivered non-conforming goods under K1. Bank must pay anyway

b) Exception: Material Fraud 
(1) Material fraud in either K1 or K2 
(a) Issuer usually d/n raise defense but requires the applicant to seek to enjoin payment based on material fraud in K1. Cts reluctant to do bc diminishes LOC’s usefulness
(2) Procedurally ( ct injunction which orders bank to stop payment under LOC 
(a) Equitable so must prove material fraud, irreparable injury, AND inadequate legal remedies  
(3) Bank must act in good faith
D. Sample Fact Pattern: invoice that is presented by the seller has some discrepancy in it with respect to the letter of credit (e.g., invoice d/n describe the goods in the same way as described in the letter of credit)

1. NOTE: If Bank gets docs and hears buyer is having financial trouble, bank might cherry-pick the documents and find problems so it d/n have to pay the seller

2. The issuing bank w/n pay bc discrepancy

3. Seller-beneficiary may sue bank (e.g., claiming “leather” is same as “suede”), may sue buyer, but probably not

4. If issuing bank loses the suit, it’s going to demand reimbursement from the buyer, who then gets the documents; there may be a problem when buyer goes to port and buyer sues seller for breach of warranty 

ISSUES LIST – add issues from problems 

· Is the agreement w/I the scope of Article 2? 2-102 (usually want for warranty issue)
· Does K fall within SOF? Goods for $500 or more?

· Goods v. services (predominant factor v. gravaman test)
· Is K unenforceable bc it does not meet Statute of Frauds? 2-102  
· Does K fall within SOF? Goods for $500 or more?

· Is the SOF writing req met?

· Do any of the 5 exceptions apply?

· Are modifications valid?

· Does the BFP or last buyer have good title? Can the original seller get the item back?    2-312, 2-403
· Did the original seller warrant good title?

· Was the buyer a thief or defrauder?

· Did the merchant transfer rights of entruster?

· Does the BFP have good or voidable or bad title?

· Battle of the forms – what are the terms of the K – 2-207 issue 
· Was there an acceptance? Did acceptance have proviso, i.e., was it expressly made conditional on the offeror’s assent to new terms?

· If proviso:

· Were the parties merchants?

· Did the offer expressly limit acceptance to the terms of the offer?

· Did the additional terms materially alter the offer?

· Was notification of objection to the additional terms given within a reasonable time after offeror received notice?

· If no proviso (or no acceptance)

· Do the parties’ conduct indicate they intended to have a K? knockout rule

· Warranty issues: (P has BOP)
· Was a warranty created? (remember parol evidence rule if warranty is oral)

· Title + Quality (express/merchantability/fitness for particular purpose)

· Was the warranty disclaimed?

· Was the warranty breached? 

· Were there damages/injury and what was the extent of injury?

· Did the breach cause the plaintiff’s damages?

· Are remedies for breach of warranty limited?

· Is there a defense to warranty breach? 
· E.g., 2-607 the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy did not properly revoke) 

· Risk of Loss
· Does the K require or authorize seller to ship via common carrier, bailee, or neither?
· If common carrier K, is K a shipment or destination K?

· What are the shipment terms (e.g, FOB, FAS, CIF)? 
· Were goods duly delivered?
· Perfect Tender Problem
· Was there a rejection or acceptance or revocation?

· Did seller tender goods in conformity with K? (need ways may not be in conformity, non-conforming goods or tender)
· Does one of the exceptions apply?

5. Was the non-conformity de minimus?
6. Did seller have right to cure?
7. Is it an installment K?
8. Is a substitute delivery location/mode available?
9. Was K a shipping K and seller (under 2-504) failed to either provide for a reaz mode of transportation given the goods OR promptly notify the buyer of shipment? Did this cause a material delay or loss?
10. Did buyer reject less than a commercial unit?
11. Is there an exclusive remedy of repair?

12. Did goods conform based on trade usage? 
13. Did buyer reject in bad faith?
I. UCC Article 1 Rules
A. Purposes and Policies 

· 1-103: liberally construed to promote underlying purposes and policies 
· 1-302: varied by agreement
· 1-305: liberal administration of remedies  
· 1-308: if one party breaches, continue performance and not waive your rights

B. Supplementary Law: 1-103: Displacement 

C. Policing Provisions
· 1-304: Obligation of Good Faith in performance & enforcement (not formation)
· 2-302: Unconscionability - Policies whether valid K is made – formation 
· 1-205: Seasonality/Reasonable Time - depends on nature, purpose & circ. 

D. Definitions 

· 1-201: “unless the context otherwise requires” 
· 1-202:  Notice and Knowledge 
· Article 2 Definitions: 2-104 “Merchant”, 2-103: “Receipt” of goods  
II. Is the agreement within the scope of Article 2?
A. transactions in goods 2-102 

B. What if mixed/hybrid K?  

· Predominant Factor test (majority): K more goods or more service?
· Gravamen Test (minority) Look at what aspect of the contract caused the harm 

III. Has a contract been formed?
A. Formation in general 2-204  
B. Firm Offer Rule - 2-205  
C. Offer and Acceptance - 2-206
D. Additional Terms in Acceptance or Confirmation (battle of the forms) 2-207
IV. Is the Contract Enforceable?
A. SOF Writing requirement – 2-201 (will be on test)
B. Modifications – 2-209
V. What are the Terms of Contract?
A. Battle of the forms - 2-207
B. Parol Evidence Rule - 2-202
C. Default Terms (Gap Fillers)
· Using gap fillers: 2-204, 2-311
· PRICE TERMS
· 2-304: Price payable in money or otherwise  

· 2-305 Open Price Term 

· 2-325 Letters of Credit 
· Time and place for payment terms:  2-310 

· Delivery terms:

· 2-307 Amount of Deliveries – single delivery  

· 2-308 Place of Delivery - seller’s place of business  
· 2-309 Time of Deliveries - reasonable time.
· 1-303: Course of Performance, Course of Dealing, and Usage of Trade:
· Big 3 IMPLIED TERMS
D. WARRANTY ISSUES (WILL BE ON TEST)

· TITLE Matters (could be a test question)
· Warranty of title 2-312: 
· Passage of title / Entrusting Doctrine - 2-403
· Express Warranty ‑ 2‑313 
· Implied Warranties:
· Implied warranty of MERCHANTABILITY 2‑314 
· Warranty of Fitness for Particular Purpose 2‑315:

E. Limitation of remedies  

· 2‑719 Contractual modification or limitation of remedy 

· 2‑718 Liquidation or limitation of damages:

F. DEFENSES TO WARRANTY ACTIONS 
· 2-607 Lack of notice to seller (preserves sellers right to inspect goods and cure)
· 2-725 Statute of Limitations 
· 2-318 Lack of Privity
VI. Executory Stage
A. Anticipatory Repudiation 2-610
B. Right to Adequate Assurances 2-609
C. Retraction of Anticipatory Repudiation 2-611
D. EXCUSE  
· 2-613 Excuse for Unique Goods (Casualty to Identified Goods)  

· 2-615 Excuse for Non-Unique Goods  EXCUSE BY FAILURE OF PRE-SUPPOSED CONDITIONS  
· 2-614 Substituted Performance (exception to perfect tender rule)

E. Risk of Loss 

· 2-509 - Risk of Loss in the Absence of Breach 

· 2-510 – Risk of Loss when there is a Breach 

VII. Performance and Breach 

A. General Obligations of Parties 2-301
B. Perfect Tender Rule 2‑601
· EXCEPTIONS:  
· De MINIMUS  

· INSTALLMENT K 2-612
· Buyer can NOT reject less than 1 commercial unit 2-606 

· Right to CURE 2-508
· Defects in Shipping: 2-504. 2-614
· Exclusive or limited remedies 2-719
· TRADE USAGE
· If buyer rejects in BAD FAITH 1-304
C. WAS THERE A REJECTION?

· Effective Rejection  2-602, 2-605 
· Rightful rejection 2-601
· Duties 2-602, 2-603

D. Was there an ACCEPTANCE? 2-606 
· 2-607 Effect of Acceptance 
E. HAS THE ACCEPTANCE BEEN REVOKED? 

· Effective revocation?  2-608 
· Rightful revocation? 2-608
F.  Did Seller cure/right to cure? 2-508 

VIII. Remedies
A. General policy 1-305
B. SELLER’S REMEDIES 
· Is there a triggering event by buyer?  2-703 
· Resale Remedy 2-706
· Market Price Formula Remedy 2-708  
· Stop delivery of the goods 2-705  
· Action for the Price 2-709
· Unfinished goods  2-704
· Buyer’s INSOLVENCY 2-702
· Seller’s incidental Damages (2-710)

C. BUYER’S REMEDIES
· Triggering events 2-711
· COVER 2-712
· MARKET PRICE damages 2-713   
· Specific Performance and replevin 2-716
· Breach of Warranty Damages 2-714
· Buyer’s incidental AND CONSEQUENTIAL damages 2-715
· Reclamation upon Seller’s Insolvency 2-502 
IX. Statute of Limitations 2-725
X. Letters of Credit
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