· MERCHANTS: 2-104 (1) A person who 1) deals in goods of the kind OR 2) otherwise, by occupation a) holds himself out as having b) knowledge or c) skill peculiar to the practices or goods involved or d) employs an agent who does has the knowledge or skill.

· COMMENT 2. 

· (requires PRACTICES) SOF, firm offer, confirmatory memo, and modification rest on non-specialized business practices typical and familiar to any person in business (e.g. Checking mail). BUT only apply in “MERCANTILE CAPACITY” (e.g. lawyer buying fishing tackle for personal use is not a merchant).

· (requires GOODS) Warranty of merchantability, 2-402(2) retention of possession by merchant seller, entrusting (2-403) requires professional status as to particular goods.

· (Practices or Goods) 2-103(1)(b) merchant good faith = reas. commercial standards of fair dealing, 2-603,5 merchant buyer follow sellers instructionsm, 2-509 risk of loss, 2-609 adequate assurance of performance

· Ex: Farmers – big agribusiness merchant vs. casual sellers (growing rather than selling)

· ISSUE: TIMING – Whether a “recent” merchant should be treated as such? Maj.: yes

Is agreement w/in scope of Art. 2? (buyers want to be under UCC – SOF, warranties, no need for consideration, SoL 4 yrs under 2-725)
· 2-102: 1) Unless context otherwise requires, Art. 2 applies to 2) transactions in 3) goods
· 1) ≠ GIFTS, LICENSES, LEASES (leases are 2A) – context of every section takes these out of the UCC. BUT courts have have applied the UCC by analogy.

· LEASES – transaction could be a disguised lease if buyer can return goods at will.

· 2) Transaction = Sales, 
· 2-106: Sale consists in the passing of title from the seller to the buyer for a price

· because:

· 2-101 short tile says: this article shall be knon as the SALES article

· Sections talk about Sales (ex: 2-313 express warranties in SALES)

· 3) Goods

· 2-105: all things which are 1) MOVABLE at the 2) TIME of ID to the K including 3) SPECIALLY MANUFACTURED GOODS (conflict with predominant factor test)
· = unborn young of animals

· = money as a commodity (coin collection)

· =/≠ electricity Maj. = good

· ≠ real prop
· ≠ $ in which price is to be paid

· ≠ stock

· ≠ things in action (ex: memberships, insurance policy)

· 2-107 Goods to be SEVERED from REALTY 

· 1) MINERALS/OIL/GAS or a STRUCTURE or its materials to be removed (ex: house) 2) ONLY IF they are to be SEVERED by the SELLER (if buyer severs it’s a K for land)
· 1) CROPS or 2) TIMBER or 3) other things attached realty and capable of severance w/out material harm to the realty BUT not described in subsection 1. (doesn’t matter who severs)
· HYBRID KS: (UCC applies to entire K or to none of it)
· PREDOMINANT FACTOR (Purpose) test – looking at a K in its entirety when the transfer goods PREDOMINATES and services are but an INCIDENTAL feature of the transaction, Art. 2 applies to BOTH the goods and services part of the K. (Milau Assoc.)
· $ value of services vs. goods Id.

· ≠Anything requiring unusual amount of skill/education/training (not UCC)
· Surgical implants (protect docs from ucc warranties)
· Cropdusting

· Installation of sprinkler sys (Id.)
· Except: Billed separately

· Dali painting on television

· BUT it is a good if re-sold the next day

· But argue that value increased by painting on TV

· SPECIAL MF’red Goods – note that it is included even though skill predominates. There is also an exception to SOF for special goods.  This is theoretically inconsistent wit the predominant factor test.

· GRAVAMEN TEST
· Look to that portion of the transaction upon which the complaint is based to determine if it involved goods or services.
· Diving board installation = good in product liab.  (Anthony Pools)
· Analogical reas. Approach: even though code doesn’t apply b/c not within scope, courts may use it by analogy. EX: 2-615 n.9: can use impossibility rule analogically

STEP 2: Is there a valid K? Offer, acceptance consideration

· 2-204 Formation in General

· A K may be made ANY MANNER SUFFICIENT TO SHOW AGREEMENT, including CONDUCT BY BOTH PARTIES

· A K for sale may be found EVEN THOUGH THE MOMENT OF ITS MAKING IS UNDETERMINED (ex: it is unclear which is offer/acceptance)

· Even thoug hone or more terms are left open (ex: outputs/requirements), a K does not fail for INDEFINITENESS if the parties have 1) INTENDED to make a K and 2) there is a REAS. certain basis for giving an appropriate remedy.

· 2-205 Firm Offer (Broad Bus. Practice definition of MERCHANT)
· 1) Offer by a 2) Merchant to 3) buy or sell goods 4) signed 5) writing 6) by its terms gives assurance that it will remain open THEN: 

· The offer is 1) not revocable 2) for lack of consideration 3) for time stated OR 4) if not stated, for a reas. time, 5) no longer than 3 months.

· Ways to get around 3 months limit:

· Renew the consideration less firm offer

· Give consideration to keep offer open as long as agreed (under C/L no firm offer)
· Defense: Fraud (can revoke if merchant defrauded into making the offer)

· 2-206 Offer and Acceptance in Formation of K

· 1(a) An offer to make a K shall be construed as inviting acceptance in ANY manner and by ANY medium REASONABLE in the circumstances.
· Ex: can have offer verbally and have acceptance by writing

· 2. Where PERFORMANCE is a reas. mode of ACCEPTANCE, an offeror must be NOTIFIED of acceptance within a REAS. TIME. If not, he may treat the offer as having lapsed before acceptance.
· 1. UNLESS otherwise UNAMBIGUOUSLY indicated by language or circumstances

· 1(b) an offer to buy goods FOR PROMPT or CURENT SHIPMENT shall be construed as inviding acceptance EITHER by

· Prompt PROMISE to ship OR

· By the prompt/current SHIPMENT of conforming OR non-conforming goods

· Shipment of NON-CONFORMING goods is NOT an acceptance IF

· 1) SELLER seasonably NOTIFIES the buyer that

· 2) the shipment is offered only as an ACCOMODATION to the buyer.

· 1. UNLESS otherwise UNAMBIGUOUSLY indicated by language or circumstances

· Offeror is still master of offer if he says how acceptance must be accomplished.

· 2-207 Additional Terms in Acceptance or Confirmation (rejects Mirror Image rule)
· 1) Definite and Seasonable expression of acceptance OR written confirmation sent within a reas. time = acceptance even though it states ADDITIONAL or DIFFERENT terms from those offered or agreed upon.

· Definite Acceptance? – deal braker test – how different can it be?. Dates may break the deal in right circumstances

· SEASONABLE – reas. under circs

· UNLESS, acceptance is expressly made conditional on assent to the additional or different terms (PROVISO)

· “expressly made conditional to purchasers acceptance of terms and provisions of acknowledgment form” Diamond Fruit
· NOT ENOUGH to break K: “subject to terms herin”/”accepted in writing by seller”

· If NO PROVISO clause ( purported acceptance creates a K. 
· TERMS: (2-207(2))

· Additional terms = PROPOSAL for addition to the K, must be separately accepted.

· Between Merchants (practices definition) = ADDITIONAL TERMS (no term on topic in original offer) become part of K UNLESS:

· Offer expressly limits acceptance to the terms of the offer

· NOTIFICATION of objection to them has ALREADY been given OR is given w/in a REAS. TIME after notice received; OR

· They MATERIALLY ALTER the K

· Term is material if it creates surprise and hardship. Party aopposing inclusion bears the burden to show that it materially alters, considering custom and practice in whether there was surprise (object/subjective elements)

· 2-207 comment 4: MATERIAL ALTER: clause negating warranties, requirement of guarantee of 90% or more such as a K by a cannery, reserving to seller power to cancel upon buyer not paying, requiring complaints mad in a short time. NY jdx treat arbitration clause as materiall b/c parties must expressly consent to artibtration under state law.
· Ex: of NOT MATERIAL and BECOME PART OF K: seller added provision that buyer will pay his petroleum tax (Bayway Refining Co)

· DIFFERENT TERMS – KNOCK OUT RULE: knock each other out and are replaced w/GAP FILLERS
. 
· 2 reasons: 1) different terms are not mentioned in 2-207, so are not part of the K 2) comment 2 lumps diff’t and add’l together. The actual text suggest the knock out approach b/c a different term would materially alter or suggest that a party had notified of objection of the differing term.
· No gap filler for arbitration

· If there IS a PROVISO clause ( the exchange of forms doesn’t create a K 

· Did offeror make an additional oral or written expression of assent to the varying terms? (not likely)
· 2-207(3) Agreement by CONDUCT

· Even where writing do not establish K, conduct by BOTH parties which RECOGNIZES existence of K establishes a K for sale.
· Ex: if goods are shipped and paid for, we can say parties behaved as though they had an agreement.

· TERMS:

· Those terms on which the writing of the partees AGREE, AND

· SUPPLEMENTARY terms incorporated under any other provision of the UCC (GAP FILLERS)
· 2-208 Course of Performance or Practical Construction

· 1) Where K involves REPEATED OCCASIONS for performance by either party with KNOWLEDGE of  the nature of performance and OPPORTUNITY for OBJECTION to it by the other THEN: 

· Any course of performance accepted OR acquiesced in without objection shall be relevant in determining the meaning of the agreement.

· 2) Terms:
· Express terms, course of performance (specific K), course of dealing (party’s relationship over many K’s), usage of trade, construed as CONSISTENT with each other if REASONABLE

· If INCONSISTENT: Express > performance > course of dealing/usage of trade.

· 3) By acting INCONSISTENTLY with a TERM, Course of performance can MODIFY or waive a term

· 2-209 Consideration: 1) n agreement modifying a K needs no consideration to be binding.
STEP 3: Is the K enforceable? [SOF]

· POLICY: ALLOW THE CONTINUED EXPANSION OF BUSINESS PRACTICE (keep wheels of commerce turning) we want things to satisfy statute of frauds (ex: specially manufactured goods)

· Only need to satisfy UCC SOF if goods are involved. K not capable of performance w/in 1 yr that also involves sale of goods over $500, is enforceable if UCC statute is met (new ucc 2-201(4))
· General Rule 2-201(1): 
· Except as otherwise provided in this section

· Can ESTOPPEL/EQUIT. ESTOPPEL work? (i.e. promise to sign, but didn’t)
· SPLIT – not provided “in this section”, but some courts allow. New UCC doesn’t have this element (i.e. opens the door for estoppel)
· K for sale of goods for the PRICE (not value) of $500 or more is NOT enforceable UNLESS

· There is some WRITING

· 1-201 (39) Written = “any intentional reduction to tangible form.” 

· =/≠Tape recording (intentional reduction, but not “signed”)

· Can be tangential, ex: LOC used in K

· =/≠ Separate Papers ex: agreement and quantity on separate sheets: SPLIT

· Textually, should be on same page as signed writing

· However, some courts have related to the signed page

· Sufficient to Indicate a K has been made b/t the parties AND

· All that is required is that it is a basis for believing that offered oral evidence rests on a real transaction. Comment 1.

· A writing is not insufficient b/c it omits or incorrectly states a term agreed upon BUT the K is NOT enforceable BEYOND the QUANTITY of goods shown in such writing. Comment 1.

· SIGNED by 

· 1-201 (39) = Any mark made with the intent to authenticate

· =printed Letterhead; =/≠tape

· the party AGAINST WHOM enforcement is sought or by his authorized agent/broker.

· i.e. Breachin Party who’s rasing the SOF defense

· QUANTITY!

· A writing is not insufficient b/c it omits or incorrectly states a term agreed upon BUT the K is NOT enforceable BEYOND the QUANTITY of goods shown in such writing. Comment 1.

· MAJ: require a quantity term – comments suggest you must have quantity.
· = PLURAL – argue enforceable for 2 units.

· =Outputs and requirements k under 2-306 (arguably need EXCLUSIVE DEALINGS)

· But, hard to argue that a K is TRULY an outputs K where it doesn’t also contain a provision for exclusive dealings (ie. Would fail SOF).

· Exceptions to the General Rule –oral K’s otherwise violative of  SOF may still be given enforcement under following circs:
· Writing (confirmation) Exception 2-201(2) 

· Between MERCHANTS (follow business practices and open mail – BOTH parties)
· Receiver must be a merchant. Policy argument that only receiver needs to be a merchant (hold merchants to reas. standard of opening mail) has FAILED. 

· If within a REASONABLE TIME

· Confirmation is within reas. time after purported K

· Writing in CONFIRMATION of K
· That is SUFFICIENT AGAINST SENDER (per 2-202(1))

· Indicate K, signed by sender (operates as receiver’s signature), w/quantity term

· Is received and the receiving pary has REASON TO KNOW its contents AND WRITTEN NOTICE of OBJECTION to its contents is not given within 10 DAYS after the confirmation is received

· Objection to ENTIRE K. doesn’t fail SOF.

· THEN: it is enforceable against the RECEIVER
· Conduct Exceptions 2-201(3) (Special MFG + Jud. Admission + Payment)

· Special MFG

· The goods are SPECIALLY MANUFACTURED

· Note inconsistency with predominant factor test

· For the BUYER and

· Are NOT suitable for sale to others in ordinary course of the seller’s business

· And the seller has made EITHER 

· Substantial beginning of manufacture OR

· Commitments for their procurement

· BEFORE receiving buyer’s REPUDIATION AND

· Under circs which reas. indicate the goods are for the BUYER

· (rationale: evidence of K)

· Judicial Admission

· If the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a K for sale was made. (eg: deposing with questions that will get them to admit a k satisfies the SOF)

· QUANTITY – k is not enforceable beyond quantity of goods admitted

· Payment/Goods Received § 2-201(3)
· Goods for which PAYMENT has been MADE and ACCEPTED OR
· PARTIAL PAYMENT – text says you have to fully pay for some units, BUT if the part payment is on an INDIVISBLE item, there’s a K for the single indivisible unit. (i.e.Sof is met as to a quantity of 1) 

· Ex: Water tank question

· GOODS which have been RECEIVED and ACCEPTED

· Only to extent of the QUANTITY of goods actually received and accepted

· Goods Accepted: 2-606 a) After reas. opportunity to inspect buyer signifies goods are conforming or will take goods despite non-conformity b) buyer fails to make effective rejection or c) Act inconsistent with seller’s ownership

· Modification
· New CONSIDERATION NOT required 

· Promises by parties as to new and different terms are VALID even though unsupported by consideration 2-209(1)

· GOOD FAITH Required 2-209 comment 2; 1-203

· Neither party can demand a modification without a LEGITIMATE COMERCIAL REASON

· WRITING

· Modification must be in writing if K, AS MODIFIED, falls within SOF (sale of $500) 2-209 (3).  Regardless of original K.

· If within SOF, can also use SOF exceptions to satisfy.

· EXCEPTION: K Expressly Requires modification/recission to be in signed writing.

· Exceptions: 

· Parties agreed to WAIVE writing requirement. (court)

· Merchant must have nonmerchant sign the provision if its in boilerplate 2-209(2)

· Unclear, whether modification itself or K has to be in writing.

· Unclear , if modify from 1000(14000. or if just change delivery term. Have to be in writing?

· SIZE OF MODIFICATION, if over 500, may require SOF

· Modify term that doesn’t have to be in wirting in first place – would that modification have to be in writing? 

· Only term that has to be in writing is the quantity term. What happens if we modify the quantity is modified.

· WHY MAKE A WRITTEN MODIFICATION OF A TERM THAT DOESN’T HAVE TO BE IN WRITING?

· 6->4 4->6 CLEAR. 13->4 UNCLEAR.

STEP 4: What ARE THE TERMS?

· Parol Evidence Rule 

· To get around parol evidence, argue parol evidence is necessary to determine if the K is FINAL.

· §2-202 
· Confirmatory memoranda agree/INTENDED FINAL EXPRESION 
· (Not Complete/Exclusive)

· May not be contradicted by evidence of 1)prior agreement or 2)contemporaneous oral Agreement

· May be explained or supplement by course of dealing, usage of trade, course of performance (not excluded unless carefully negated  - comment 2 – can’t really negate because goes to the meaning of the words)  Columbia Case – usage of trade can be used to contradict terms if not explicitly negated.

· 1-303

· Course of performance: sequence of conduct b/w parties to K exist if 1) the agreement of parties with respect the transaction involves repeated occasions of performance by a party AND 2) the other party with knowledge of the nature of the peroformance, and opportunity for objection, accepts performance or acquiesces without objection

· Course of Dealing: sequence of conduct concerning previous transaction between the parties that is fairly to be regarded as establishing a common basis for determining their expressions and other conduct

· Usage of Trade (custom in industry) – any practice or method of dealing having such regularity of observance in a place vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.

· If INCONSISTENT: Express > performance > course of dealing>usage of trade

· May be explained or supplement by evidence of consistent additional terms

· Consistent = type of thing that might naturally be left out of the writing

· Inconsistent = something parties would have included in the K (comment3)

· INTENDED as FINAL, COMPLETE and EXLUSIVE

· May not be contradicted by evidence of 1)prior agreement or 2)contemporaneous oral Agreement

· May NOT be explained or supplement by evidence of consistent additional terms

· May be explained or supplement by course of dealing, usage of trade, course of performance

· NOT EXCLUDED unless CAREFULLY NEGATED (comment 2)

· can’t really negate, because goes to the meaning of the words
· Columbia CASE – trade usage not explicitly negated, and could be used to contradict terms of K.
· NO parol evidence in CISG.
· Cross-reference to Express WARRANTY – only way to disclaim an express warranty is to create a final and complet agreement that, by the operation of the parol evidence rule, excludes any previously made statements of express warranty. 2-316 (1)

· **If a term seems as though it could have been expressed in a SEPARATE agreement, a merger clause would not bar its admission.

BATTLE OF THE FORMS (Terms of the K)
· 2-207 Additional Terms in Acceptance or Confirmation (rejects Mirror Image rule)

· 1) Definite and Seasonable expression of acceptance OR written confirmation sent within a reas. time = acceptance even though it states ADDITIONAL or DIFFERENT terms from those offered or agreed upon.

· Definite Acceptance? – deal braker test – how different can it be?. Dates may break the deal in right circumstances

· SEASONABLE – reas. under circs

· UNLESS, acceptance is expressly made conditional on assent to the additional or different terms (PROVISO)

· “expressly made conditional to purchasers acceptance of terms and provisions of acknowledgment form” Diamond Fruit
· NOT ENOUGH to break K: “subject to terms herin”/”accepted in writing by seller”

· If NO PROVISO clause ( purported acceptance creates a K. 

· TERMS: (2-207(2))

· Additional terms = PROPOSAL for addition to the K, must be separately accepted.

· Between Merchants (practices definition) = ADDITIONAL TERMS (no term on topic in original offer) become part of K UNLESS:

· Offer expressly limits acceptance to the terms of the offer

· NOTIFICATION of objection to them has ALREADY been given OR is given w/in a REAS. TIME after notice received; OR

· They MATERIALLY ALTER the K

· Term is material if it creates surprise and hardship. Party aopposing inclusion bears the burden to show that it materially alters, considering custom and practice in whether there was surprise (object/subjective elements)

· 2-207 comment 4: MATERIAL ALTER: clause negating warranties, requirement of guarantee of 90% or more such as a K by a cannery, reserving to seller power to cancel upon buyer not paying, requiring complaints mad in a short time. NY jdx treat arbitration clause as materiall b/c parties must expressly consent to artibtration under state law.

· Ex: of NOT MATERIAL and BECOME PART OF K: seller added provision that buyer will pay his petroleum tax (Bayway Refining Co)

· DIFFERENT TERMS – KNOCK OUT RULE: knock each other out and are replaced w/GAP FILLERS
. 

· 2 reasons: 1) different terms are not mentioned in 2-207, so are not part of the K 2) comment 2 lumps diff’t and add’l together. The actual text suggest the knock out approach b/c a different term would materially alter or suggest that a party had notified of objection of the differing term.

· No gap filler for arbitration

· If there IS a PROVISO clause ( the exchange of forms doesn’t create a K 

· Did offeror make an additional oral or written expression of assent to the varying terms? (not likely)

· 2-207(3) Agreement by CONDUCT

· Even where writing do not establish K, conduct by BOTH parties which RECOGNIZES existence of K establishes a K for sale.

· Ex: if goods are shipped and paid for, we can say parties behaved as though they had an agreement.

· TERMS:

· Those terms on which the writing of the partees AGREE, AND

· SUPPLEMENTARY terms incorporated under any other provision of the UCC (GAP FILLERS)

· NOTE ON SHRINKWRAP TERMS:
SPLIT on whether “shrinkwrap” terms bind 

· Not binding:  Klocek v. Gateway (treats customer as offeror, shrinkwrap as varying terms. 2-207(2):  non-merchant involved, so terms are out unless consumer consents.)
Binding:  Hill goes the other way on this:  finds shrinkwrap term is included

GAP FILLERS AS TERMS OF THE K
· Gap Filling (quantity, price, payment, delivery) Usually, not applied b/c parties generally agree on the terms 

· In what situations can you gap fill?

· 2-204(3):  Abolishes the old c/l rule that a k could be found invalid b/c of indefiniteness (ie. Leaving a term “open”) (if there is a reas. certain basis for giving appropriate remedy)
· 2-311: if K is sufficiently definite under 2-204(3), it is not invalid for by fact that it leaves particulars of performance to be specified by one of the parties (good faith, commercial reas.)

· 1-308: PERFORMANCE/ACCEPTANCE under RESERVATION of rights (PROTEST)

· A party that with EXPLICIT reservation of rights

· “without prejudice”, “under PROTEST” is sufficient 

· PERFORMS/ACCEPTS/ASSENTS
· Does NOT thereby PREJUDICE the rights reserved

· Party Does not give up his rights if agrees under protest

· Case: Landrum – the protested term is determined by gap filling as long as there is evidence that the parties intended to be bound. By signing under protest to buy a car for a higher price, there was no NOVATION, no WAIVER of his righs, no ESTOPPEL, and no RATIFICATION of the higher price.

· Absence of a quantity term:  could fail SOF, but consider outputs/requirements

· Remember, in general the absence of a quantity term (in most jdx.) means that a k fails the statute of frauds and is thus unenforceable.

· However, see 2-306:  Outputs and requirements k’s are adequate quantity terms, so long as you satisfy the requirements of 2-306 of good faith, etc.
· Absence of a price term:  could be no k, but could gap-fill
· § 2-305: (1) Parties IF THEY SO INTEND can conclude a k for sale even w/o a price t
· if they so intend.:  An omission of a price term means either
(1) there’s no k at all b/c parties didn’t intend to be bound, or 
(2) the parties INTENDED to leave it open, so we gap-fill:

· Default:  2-304, 2-305:  if a price term is omitted, use a reasonable price at the time for delivery . . .   

· Price can be made payable in money or otherwise.  Barter transactions are fine, but each party is a seller (and thus can give UCC warranties).  2-304
· 2-325(2):  deliver to seller of a proper letter of credit suspends the buyer’s obligation to pay.  If a letter of credit is dishonored, a seller may upon seasonable notification to the buyer require payment from the buyer (i.e.: lift the suspension). 

· Ex: Landrum – disagreement as to price of car. K valid as long as reas. basis for giving remedy. 2-204(3). Here signed agreement, evidence of intent to be bound. Price = reas. price at delivery. Give to jury.

· Absence of time and place for payment terms:  
gap-fill

· 2-310:  Payment is due at the time and place at which the buyer is to have received the goods
· Absence of delivery terms:
gap-fill

· Default Amount of Deliveries
2-307: All goods called for in a k must be tendered in a single delivery, and payment is due only on such tender.  There’s an out for the possibility of installments, (where circumstances give either party right to make or demand delivery in lots, buyer may not reject for too small a quantity when seller has to make deliveries in installment – subject to reas. time and reas. manner, and seller may demand price for each lot if it can be apportioned)
· Default Place of Delivery
2-308:  Place for delivery is the seller’s place of business (or, if he has none, his residence).
· Default Time of Deliveries
2-309:  Time for shipment or delivery shall be a reasonable time.

· Warranties that apply are terms in the k
WARRANTIES
· Analysis: 
· Is there a warranty? (remember parol evidence rule if warranty is oral)
· Was it disclaimed?
· Are remedies for breach of warranty limited?
· Is there a defense to warranty breach?
Is there a warranty? (Title + Quality (express/merchantability/fitness for particular purpose))
· Warranty of Title (implied as a practical matter, but technically neither implied nor express so that it can’t be disclaimed by 2-316 (“no warranties, express or implied”))
· 2-312 Warranty of Title and Against Infirngment; buyer’s obligation against infringement. 
· (1): There is in a K for SALE a warranty by the SELLER

· Who warrants? ALL SELLERS. If a THIEF sells to a BFP, the thief warrants title but breaches.

· Ex: thief sells to BFP1. BFP1 sells to BFP2. BFP2 can recover from BFP1, even though BFP1 acted in good faith and not negligent.

· What is a sale?

· =Forclosure sale. But watch for circumstances of disclaimer (ex: judicial sale). Debt secured with prop falls under article 9 (9-610). If the debtor doesn’t pay, lender forecloses on the goods and resells.
· A) The TITLE conveyed shall be GOOD and its transfer rightful; AND

· Only warrants against NON-FRIVOLOUS claims

· B) The goods shall be delivered free from any 1) security interest or 2)other lien or encumbrance of which THE BUYER at the time of contracting has no KNOWLEDGE.

· Only warrants against NON-FRIVOLOUS claims

· (2): Warranty of title can be excluded or modified ONLY by specific language OR circumstances that give the buyer reason to know that seller doesn’t claim title in himself or that the seller is purporting to sell only such right or title as he or a 3rd party may have.

· Specific language ≠ general language

· Ex: judicial sale (reas. to know no title warranty); buying watch in bathroom
· (3): MERCHANT IN GOODS warrants against rightful CLAIMS of 3rd PARTY by way of PATENT/TRADEMARK infrignment.
· Exception: seller supplied goods according to SPECS furnished by BUYER. Buyer holds seller harmless from infringement arising out of sellers compliance with the specs.

· Who HAS good title?
· ≠thieves
· ≠defrauders (voidable title)

· BFPs

· ≠ BFP from THIEVES do not have good title

· = BFP (or creditors) from DEFRADERS have good title

· Under 2-403(1), person with voidable title has the power to transfer good title. When goods delivered under a transaction of purchase (defined by 1-201(29) as “voluntary transfer”), the purchaser has the power to transfer good title even though:

· Transferor was deceived as to identity of purchaser

· Delivery was in exchange for a bad check

· The transaction was a “cash sale”

· The delivery was procured through criminal fraud.

· Entrusters:

· 2-403(2) Any ENTRUSTING of possession of goods to a MERCHANT who deals in GOODS of that kind gives the merchant power to transfer ALL RIGHTS OF THE ENTRUSTER to a buyer in the ORDINARY COURSE OF BUSINESS.

· Illustrations:

· HYPO: O(Thief Steals(Entrusts to Merchant(BFP = O has title.

· HYPO: O(Fraudster(entrusts to Merchant(BFP = BFP has voidable title (gets all rights of the fraudster)

· Warranties of quality (express + implied (merchantability/ffapp)
· Express warranties - Warranty is That Goods Will Conform
· Applies in K for sale of Goods OR argue by analogy non-sales trsx.

· Who gives express warranties: ALL SELLERS

· Express warranties are created when one of the following becomes the “BASIS OF THE BARGAIN” (2-313(1))

· Affirmation of fact or promise made by the seller to the buyer which relates to the goods

· Any description of goods (eg “a car”)
· Ex: wipers not needed, engine is needed, windows not needed. If it breaks the next day, 

· Any sample or model
· NOT PUFFING 2-313(2) = affirmation of value of goods, sellers opinion or commendation of goods. 
· Factors:

· Written – less likely to be puffing

· General/specific – the more general seller’s language, more likely puffing.

· Verifiable statements – less likely puffing

· Cases:

· Car is in A1 shape = warranty

· “mint condition” =warranty, mcglaughlin says puffing

· Chicken: “when placed on full feed would bloom, fly right do a good job in chicken house” = warranty

· “you’re going to love it” = puffing

· “car inspected in mechanically perfect” = warranty

· Paint is fienst = warranty; put on easily = puffing; can be put on with any paste = warranty; dries immediately = warranty

· Don’t create a warranty because don’t become basis of the bargain, BUT if FALSE, argue fraud or misrepresentation. Comment 8.

· PART of BASIS OF BARGAIN = 
· presumption that seller’s statements are basis of bargain unless seller can argue otherwise. Comment 3, 8. 

· Ex: seller says “car’s been inspected”, buyer takes to own mechanic b4 buying: argue not a basis of the bargain.

· Don’t know about samples/models argue by (analogy) purposes and policies (simplify clarify, continued expansion of commercial practices, make laws uniform, allow modification, allow remedies).
· RELIANCE NEEDED?, just needs to be WEAVED into fabric of bargain.

· YES

· “reliance is no longer to be of prime significance, all statements are part of the bargain unless good reason is shown to the contrary” Comment 3,8.

· Comments create a Presumption that there is reliance (i.e. seller has to prove reliance)
· NO

· Warranty of FFPP says reliance is necessary for that section. Thus drafters of ucc intentionly excluded reliance from the text of 2-313 express warranty requirements.

· KNOWLEDGE NEEDED? SPLIT

· NO

· Some courts have found a way to keep presumption without knowledge.

· YES

· Some courts argue if buyer did not HEAR seller’s statements presumption for basis of the bargain is rebutted.

· New 2-313b – NO warranty without knowledge of affirmation

· STATEMENT MADE AFTER SALE – 

· ARGUE per McG: NOT part of basis of bargain b/c bargain is already made
· ARGUE: YES

· Timing is not material.  if a post transactional affirmation becomes basis of the bargain, it is deemed a MODIFICATION (by AGREEMENT) and will be effective without any consideration 2-209. 2-313 comment7
· Elongation of Bargain: is the bargain ‘over’ at payment?  IF the seller can RETURN goods, argue the bargain is not over yet.

· SHRINKWRAP TERMS:
SPLIT on whether “shrinkwrap” terms bind 

· Not binding:  Klocek v. Gateway (treats customer as offeror, shrinkwrap as varying terms. 2-207(2):  non-merchant involved, so terms are out unless consumer consents.)
Binding:  Hill goes the other way on this:  finds shrinkwrap term is included

· Implied Warranties

· 2-314 Implied warranty: MERCHANTABILITY; usage of trade

· Who gives the warranty and when?
· (1) MERCHANT WITH RESPECT TO GOODS OF THAT KIND
· If non-merchant guarantees the provisions of this section 2-314, it is like he is making an express warranty of thos provisions. Comment 4.

· Ex: cop sells car says “good car”. Issue is express warranty, “car” is a description. “Good” is puffing.

· Warranty is that goods shall be MERCHANTABLE is implied in a k for their SALE
· SALE = including serving FOR VALUE of food/drink to be consumed. (wine case below). Also could argue lease.
· FOR VALUE: there is no free lunch. Casino brings free drinks – doesn’t have to be for $.
· (2) MERCHANTABLE=

· Pass without objection in the trade under the K description (note, there is an overlap with express warranty b/c if you describe goods you also make express warranty);
· In the case of fungible goods, are of average quality within the description

· FIT FOR ORDINARY PURPOSES for which the goods are used

· Doesn’t warrant against mishaps during unusual or bizarre uses (daniell v. ford): no breach when guy is trying to kill self by locking self in trunk

· No breach if only a small number of population has adverse reaction, but the larger the number, larger chance of a breach. McMahon
· Run, with in the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved;

· Merchants must adhere to standards in multi-unit deliveries of merchandise.

· Adequately contained, packaged and labeled
· Wine Case (Shaffer). – person drinks wine, and glass shatters cutting them. 
· NO WARRANTY: Argue that the seller wasn’t selling the glass. (i.e. no sale).  Argue not a merchant in goods of the kind (glasses)
· YES WARRANTY: the container has to be adequate. Could also see it as a lease of the glass.
· Conform to any promises/affirmations of fact made on the container or label

· (3) Course of Dealing/Usage of trade

· Implied warranty can arise under these, they are implied and subject to disclaimer or modification under 2-316.

· 2-315: FITNESS FOR A PARTICULAR PURPOSE

· There is an implied warranty that the goods shall be FIT FOR SUCH PURPOSE where the 
· HARMFUL SUBSTANCES IN FOOD
· Some courts: Natural substance (doesn’t breach) vs. foreign object (breaches)
· Some courts: even if natural substance (eg bone), warranty breached as long as the biter’s “reasonable expectation” is that it would have been removed.

· Ex: Webster: history of chowder in restaurant area shown no reas. expectation of no fish bones. So no breach. (would be different if canned soup)

· No breach if only a small number of population has adverse reaction, but the larger the number, larger chance of a breach. McMahon
· No breach if only a small number of population has adverse reaction, but the larger the number, larger chance of a breach. McMahon
· 1) SELLER (not only merchants)
· at the 2)TIME OF K’ting

· if seller only knew after the sale, no warranty
· but argue elongation of the “k’ing” – if a buyer has option to return after purchase, and seller learns b4 that date, could still argue its at the time of “k’ing”
· has 3)REASON to KNOW of
· 4) Any PARTICULAR PURPOSE for which the goods are required 
· 5) BUYER is RELYING on seller’s skill/judgment to select OR furnish suitable goods.
· Guy comes into store asks for specific product. Seller knows but says nothing. No reliance. Argue: seller should have said something. Weaker argument.
WAS THE WARRANTY DISCLAIMED?

· EXCLUSION OR MODIFICATION OF WARRANTY OF TITLE (IT IS NEITHER EXPRESS NOR IMPLIED, SO 2-316 DOESN’T APPLY) :

· 2-312(2): Excluded or modified only if EITHER:

· SPECIFIC LANGUAGE that would alert buyer to the fact that TITLE WARRANTY ITSELF is being disclaimed and not just that warranties of quality do not apply OR

· Ex; “seller makes no warranty” doesn’t disclaim title. Nothing to alert that you are disclaiming  title and not just quality

· By circumstances which give the buyer REASON TO KNOW that Seller does not claim title in himself or that he purports to sell only such right or title as he or a third person may have.

· Ex: sheriff’s sale – confiscated items from thieves, they might not have title.

· Disclaimer does NOT need to be CONSPICUOUS – Because this is a requirement for modification of warranty of quality in 2-316(2), the drafters must have intentionally left it out of this section.

· EXCLUSION or MODIFICATION OF EXPRESS W. OF QUALITY:
· SPLIT

· UCC TEXT: Disclaimer is permissible, but DIFFICULT
· Once given, an express warranty can ONLY be taken back by words/conduct of disclaimer that are reasonably consistent with the express warranty.
· Subject to PAROL EVIDENCE. If agreement is final complete and exclusive (i.e. merger clause) that doesn’t mention any express warranty and therefore excludes any previously made statements of express of warranty (by operation of parol evidence). Courts may still try to find a warranty: remember parol evidence always gets admitted to determine if the K is final and complete.
· Ex: K for sale of car has merger clause (no other express or implied warranties except those contained herein). Manual promises 40 MPG. Actually only 27.  Some courts will enforce the merger clause but many look the other way and find a warranty.
· COURTS: It is IMPOSSIBLE to disclaim an express warranty: can’t give and then claim it doesn’t exist.

· Ex: BellSport “helmet will reduce harmful effects of hit to the head”; “no helmet can protect 100%”. Court says “once you make an express warranty you can’t disclaim it”.
· EXCLUSION Of IMPLIED WARRANTY of MERCHANTABILITY: 2-316
· 2-316(2) Subject to subsection (3) (safe harbors), to exclude or modify the IWOM the language 

· must MENTION MERCHANTABILITY and 

· Can be ORAL OR WRITTEN, 
· must be CONSPICUOUS IF WRITEEN.

· Disclaimer is conspicuous per 1-201, it’s presented in a way that a reasonable person ought to have notice it.
· If NOT conspicuous, the disclaimer is good against a person that actually knows of it. Cate v. Dover Corp
· EXCLUSION of IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE:

· 2-316(2) subject to subsection (3) (safe harbors), to exclude or modify IWOFFAPP, the exclusion must be

· By a WRITING and
· Ex: 2-316(2)“there are no warranties which extend beyond the description on the face hereof”

· CONSPICUOUS

· Disclaimer is conspicuous per 1-201, it’s presented in a way that a reasonable person ought to have notice it.
· Argue a la Dover, which applied to implied warranty of merchantablility, that even if not conspicuous, the disclaimer operates against buyers who ACTUALLY KNOW of the disclaimer.
· Safe Harbor Ways of Excluding Implied warranties (merch. And ffpp)

· Language:

· UNLESS CIRCS. INDICATE OTHERWISE

· 2-316(3)a: expressions like “as is” or “with all faults”; use of word “as is” takes care of all implied warranties. 

· NO requirement that it has to be CONSPICUOUS.

· NO requirement that it mention MERCHANTABILITY
· Other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty.

· Examination:

· 2-316(3)b: When buyer B4 ENTEREING K has:
· Examined the goods or sample or model as fully as he desired OR
· Has REFUSED TO EXAMIN the goods 
· Ex: “would you like to examin the car” is NOT enough. Have to say “I demand you examine this car or there will be consequences”
· Then: No implied warranty as to DEFECTS which an examination OUGHT in the circumstances HAVE REVEALED to him
· Course of dealing, performance, or trade usage

· 2-3163c: an implied warranty can be excluded or modified by course of dealing, course of performance or usage of trade.
· Policing Rules that could limit the ability to disclaim warranties

· Good faith

· 1-304: Every K or duty within UCC imposes an obligation of good faith in its performance and enforecement.  

· Formation? – if so, would constrain disclaimers of warranty.

· NO: text of 1-304 doesn’t mention. Expression unios.

· YES: 

· UCC supplements common law which had it.  

· good faith requirements in other sections (2-306 making of outputs K, 2-706 uses it for some remedies).

· Comment 1 to 1-304: the applicability of good faith applies generally, even when a section doesn’t use it.

· Definition: 1-201(20) “good faith” = honesty in fact and the observance of reas commercial standars of fair dealing.

· Bad faith = either dishonesty or lack or fair dealing
· BOP – on aggrieved party. In leases, its on the aggrieving party.
· Note: there’s no independent CoA for breach of duty of good faith; its only in conjunction with another breach.

· Unconscionability

· Overview
· Not defined in UCC. Llewellyn says need BOTH (1) PROCEDURAL and (2) SUBSTANTIVE unconscionability
· PROCEDURAL: questions of unfair surprise. Comment 1 to 2-302.
· SUBSTANTIVE: a one sided deal – oppressive (not looking at process of negotiating, but what come out of the negotiations)
· 2-302 Unconscionable K or Clause

· IF: the court as a matter of law  (not for the jury) finds the k or any clause of the k to have been unconscionable at the time it was made (unconscionability applies at formation stage)
· THEN: the court may (no provision for damages) 
· Refuse to enforce the k or
· It may enforce the remainder of the K without the unconscionable clause OR
· It may so limit the application of any unconscionable clause as to avoid any unconscionable result
· TIMING OF DISCLAIMER (disclaimers post-sale (manuals, shrinkwrap))
· 2-313 comment 7: The sole question is whether the [disclaimer] becomes part of the K? 

· Layered/Rolling K approach: (deal is not closed as long as buyer has opportunity to reject)
· ProCD (disclaimer given effect): if the buyer had reasonable NOTICE of the additional shrinkwrap term (i.e. warranty disclaimer), and they could have RETURNED the product but did not, their keeping the product is treated as assent to the additional term.

· Rinaldi (disclaimer given effect): sale is not over until the buyer can’t return the item anymore. This is an OPPORTUNITY TO REJECT the item because of disclaimer.

· If disclaimer is made after the closing of the deal it is a modification under 2-209, no consideration is needed but buyer must agree.

· Bowdoin: (disclaimer not effective) 2 weeks after purchase, the product was delivered and the manual contained a disclaimer. Some people didn’t get the disclaimer and NO ONE SAW it until 2 weeks after. It was not a basis of the bargain.
· POLICY AGAINST DISCLAIMER OF IMPLIED WARRANTIES

· Dover (concurrence): seller’s shouldn’t be able to make huge claims about their products and at the same time disclaim warranties.

· Rebuttal: allowing disclaimers furthers purpose of allowing parties to create their own bargins (and sell for less without warranties)

· COUNTER: the argument is unrealistic about how much consumers know about K law (and their bargaining power) – disclaimers may actually allow sellers to sell for MORE than FMV

LIMITATION ON REMEDIES FOR BREACH OF WARRANTIES
· Breach of Warranty Damages

· 2-714 Buyer’s damages for breach in regard to accepted goods

· If:  buyer has 1) accepted 2) given notification (2-607(3))

· Failure to notify is a defense to warranty. Notice is not for purpose of cure, but to ALERT of breach. Doesn’t have to be in writing.

· Then: may recover dmgs for 1) non-conformity of tender the loss resulting in the 2) ordinary course of events from the 3) seller’s breach as determined in any 4) REAS MANNER
· Formula: (value of conforming – value of non-conforming @ time and place of acceptance) (unless special circs show PROXIMATE DAMAGES of different amount) + incid/consequential

· 2-719 

· 1) Parties may alter remedies by AGREEMENT, but UCC remedies are still available unless the K says the agreed remedy is the SOLE remedy.
· A) Parties may 1)ADD, 2) SUBSTITUTE  remedies and may 3)LIMIT/ALTER measure of damages by AGREEMENT

· B) Resort to a remedy as provided is optional, UNLESS the remedy is EXPRESSLY EXCLUSIVE, in which case it is the SOLE remedy.

· i.e.: k doesn’t eliminate UCC remedies unless it says that it does.

· 3)CONSEQUENTIAL DAMAGES may be limited/excluded UNLESS the limitation or exclusion is UNCONSCIOUNABLE

· CONSEQUENTIAL DAMAGES = 

· 2-715 consequential damages resulting from seller’s breach (only buyer’s get these) include either 

· 1)loss resulting from general or particular requirements of which the seller had reason to know and could not be reas. prevented by cover or otherwise and (ex: lost profit from another transaction;)

· 2) injury to person or property proximatel resulting from any breach of warranty 

· UNCONSCIONABLE 

· consumer goods + personal injury = presumptively unconscionable to limit consequential damages 

· 2) Where circumstances cause an exclusive or limited remedy 1) TO FAIL OF ITS ESSENTIAL PURPOSE, 2)REMEDY MAY BE HAD as provided in this act
· Fail of its purpose = when a party refuses/is not able to perform the promised limited warranty (ex: the only remedy is repair, and repair is refused, or keep repairing and never gets fixed)

· Remedy may be had = the limitations on damages disappears, and UCC damages apply fully. Ex: Pierce
· When parties exclude consequential damages by agreement, does the buyer have to prove unconscionably on top of failure of the limited remedy’s purpose in order to get consequential damages?

· SPLIT 
· MAJ: 2) and 3) are INDEPENDENT (unconscionability required): when a limited remedy fails, buyer gets all remedies EXCEPT consequential damages, UNLESS the limitation on consequential damages is also UNCONSCIONABLE.

· Ex: failure of limited remedy + unconscionable limit on C.D. = buyer gets C.D.

· Ex: failure of limited remedy + limit on CD conscionable = buyer doesn’t get C.D.

· MIN: 2) and 3) are DEPENDENT (unconscionability not required): when a remedy fails, buyer gets all ucc remedies, including consequential damages (with no need to show that the limitation on consequential damages was itself unconscionable)

· Ex: failure of limited remedy + limit on CD conscionable = buyer  gets C.D.

· 2-718 Liquidated Damages
· Unreas. large void as a penalty.

· Reasonability factors:

· Anticipated or actual harm caused by the breach

· Difficulties in proof of loss and

· Inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.

· There must not be great disparity in bargaining power between the parties or oppressive practices

· Unreas. small also void as unconscionable

· There must not be great disparity in bargaining power between the parties or oppressive practices

· LOC way to get around it.

· Have a LOC to protect against risk. If buyer’s afraid of a late shipment, it can have the seller have a bank issue a LOC in the name of the beneficiary. Bank will pay because of independence principal (although could argue fraud in K1 because its against public policy).  If the seller defaults and bank pays this out, the seller won’t succeed in a suit to recover the penalty because it has the BOP and comes to court with unclean hands b/c it defaulted on the original K.  
DEFENSES TO WARRANTY ACTIONS (lack of notice, failure to meet burden, privity/assignment, SOL)

· Lack of Notice to Seller (preserve sellers right to inspect goods and cure)
· 2-607(3): where tender has been accepted the buyer MUST
· 1) within a REAS. TIME after 

· Perishable goods require quicker time

· Comment 4 – merchant buyer has a shorter time (commercial reasonableness). Retail Consumer given more time (necessary to defeat bad faith). BUT, even a retail consumer must notify in GOOD FAITH (not wait too long)

· Comment 5 – beneficiary (ex: donee, or in the household who didn’t buy) must still notify seller of injury within a reas. time.
· 2) he DISCOVERS or ShOULD HAVE discovered any breach

· 3) NOTIFY the seller of the breach

· GENERALIZED NOTICE (doesn’t require particulars): All you have to dois notify the seller that the transaction is still troublesome and must be watched.

· Adequate notice doesn’t require filing a law suit. In fact, filing a lawsuit may not be adequate notice. 

· notice doesn’t have to be in writing

· Seller’s state of mind doesn’t matter – even if the seller ACTUALLY knows, you must still notify.

· 4) or be BARRED from ANY remedy

· New art 2 termpers this harsh rule: “barrs buyer from a remedy only to extent that seller is prejudiced by the failure”

· Failure of buyer to meet BOP

· 2-607(4): burden I on buyer to prove any breach with respect to goods accepted

· Buyer must show:

· Creation of the Warranty

· Breach of the Warranty

· Case: Flippo (no breach) – spider bite while trying on pants she eventually baught. Held: Pants weren’t unfit for ordinary purpose of wearing, and treats spider as separate from the pants being sold. She actually bought them after being bitten.

· Proximate Cause of injury

· Damages

· Lack of Privity

· Person trying to recover on the breach of warranty claim (ex: buyer) must show that there was privity between him and the warrantor

· Vertical privity: how far back up the distribution chan can the buyer go to seek relief.  Not addressed in ucc, left to case law (2-318 comment 3).

· Horizontal: to whom the retail seller is liable other than the purchaser

· 2-318: Third Party Beneficiaries of Warranties Express or Implied (in CA this is an omitted provision and left to case law)
· States have options to enact one of 3 alternative rules

· Once a state enacts, the seller may not exclude or limit its operation.

· A) MOST RESTRICTIVE (most common):  natural + household + reas. expected to use + injury to person

· Seller’s warranty (express or implied) extends to any

· NATURAL person (not corp)

· In the family or hold [or a guest in the home] of his buyer

· IF reas. to expect that person may use, consume or be affected by the goods

· Who is injured IN PERSON by breach of the warranty 

· ≠ injuries to property.

· B) Middle approach: natural + reas. expected to use + injury to person
· Seller’s warranty (express or implied) extends to any

· NATURAL person

· If reas. to expect that person may use, consume or be affected by the goods

· Not Limited to persons in household

· Who is injured in PERSON by the breach of warranty

· C) least restrictive: reas. expected to use
· Seller’s warranty (express or implied) extends to any

· person

· If reas. to expect that person may use, consume or be affected by the goods

· who is injured by the breach of warranty

· ASSIGNMENT

· Can assignees of buyer’s rights assert buyer’s warranty claims against the seller?

· Not addressed in UCC. Per 1-103 we look at common law which allows assignment. (Collins – assignee stands in the shoes of the buyer and can sue fro breach of warranty even though it violates privity concept).
· NOTE: application of assignment breaks down privity.

· SOL (2-725)
· 4 yr limit for breach of warranty actions (may reduce to 1 yr by agreement but not extend – has to be in original agreement, not modification)

· SOL runs when: breach occurs (discovered or not)

· For warranty that is when tender or delivery is made,

· Except: warranty that extend to future performance or services

· Ex: Chrysler case: “will fix for 7 yrs”

· Note: Warranties vs. Product Liabs (as a practical matter, 3 suits are braught: Strict products liability, negligence, and warranty)
· Economic Loss doctrine: precludes application of tort theories to commercial matters where the only injury is to the product itself (ie. you need an economic loss other than loss of the product) 
· east river steamship (turbine self destructed), rationale: don’t want torts swallowing up the law of warranties. However property that hurts other property, can be a tort action.

· Restatemetn 2d of torts: strict products Liability: following must be established to have liability to user or property

· Product in in a DEFECTIVE condition UNREAS DANGEROUS to the USER or HIS property.

· ≠ bystander

· Seller is engaged in the BUSINESS of selling that product AND

· Product must be EXPECTED and DOES reach user without substantial CHANGE in the condition in which it was sold.

· Differences between Warranties and Strict Product Laibs

· Condition of the goods: 

· SPL: Must be a defect that is in a defective condition and UNREAS. dangerous 

· Warranty: just unfit for ordinary purpose (test of merchantability)

· Who warrants:

· Spl: seller in business of selling

· Warranty: merchant

· Notice:

· SpL: no requirement of notice of breach to the seller

· Warranty: have to notify D

· Privity Required

· SPL: no requirement of privity BUT, remedy limited to user or his property (not bystander)
· Warranty: required b/c it’s a K  law doctrine

· SOL
· SPL: shorter – state law aprox 2 years, but only begins to run when defect is discovered

· Warranty: 4 yrs, runs from when breach occurs (delivered)

· Can’t disclaim or limit its remedies of SPL
· DAMAGES

· SPL: ONLY physical harm
· Warranties: expectation (difference in value between goods as warranted and as received)

V.  STEP FIVE:  Executory Stage (bound but not yet performing)     
[Ad. Ass. and AR + loss w/o breach + loss w/breach + Perfect Tender]
§ 2-301:  Seller’s obligation is to 1) SHIPPMENT and 2) TENDER; buyer’s is to 1) Inspect, 2) accept/pay, 3)rejection, 4) revocation of acceptance


ADEQUATE ASSURANCES/ANTICIPATORY REPUDATION
· ADEQUATE ASURANCES 2-609 (implied term in every K
· Was AA properly Demanded? Need BOTH

· When reas. grounds for INSECURITY arise (between merchants, judge by industry standards) AND

· Can be insecurity as to anything, doesn’t have to be K related

· Demand must be IN WRITING

· While waiting for properly demanded AA, may the party asking for assurance (ex:buyer) suspend performance? Need BOTH
· Suspension must be commercially reasonable
· Buyer must not have already received the agreed return for the performance he suspends

· Effect of seller’s Failure to Give AA = AR

· 2-609(4): failure to provide reas. requested AA w/in a reas. time (not to exceed 30 days) is anticipatory repudiation
· So if you get a statement that is ambiguous, don’t immediately call it AR: request AA
· ANTICIPATORY REPUDIATION  (ar only appears in caption, not text)

· (Definition + Effect + Retraction)

· Was there an AR? Definition

· 2-610:  AR = REPUDIATION regarding performance NOT YET DUE, the loss of which will SUBSTANTIALLY IMPAIR the value of the K.

· REPUDIATION = 1) OVERT COMMUNICATION of intention or 2) action which renders performance impossible or 3) action which demonstrates a clear determination not to continue with performance

· ≠ problem 43: “april fools” is not enough for AR
· When AR occurs, the aggrieved party: 2-610
· MAY EITHER

· 1) suspend his own performance OR
· 2) proceed in accordance with the seller’s right to identify goods to the K notwithstanding breach OR
· 3) salvage unfinished goods (§2-704)
· AND MAY EITHER
· 1) WAIT for performance for a COMMERCIAL REAS TIME (if waits longer, he can’t recover damages he could have avoided) OR
· 2) Resort to remedy for breach (§2-703 or §2-711) (even though he has notified the repudiator that he would await performance and has urged retraction)
· Retraction of AR: [when/how + effect]
· When AR can be retracted:

· 2-611(1): the repudiator can retract

· Until the repudiating party’s next performance is due

· UNLESS the aggrieved party has EITHER

· Since the repudiation cancelled or materially changed his position OR

· Otherwise indicated that he considers the repudiation final
· How AR can be retracted:

· 2-611(2): retraction may be by any means which BOTH

· CLEARLY INDICATES that the repudiator party intends to perform, AND

· Includes any ADEQUATE ASSRANCE the other party justifiably demanded (grounds for insecurity + notice)

· EFFECT of retraction of AR

· 2-611(3): retraction reinstates the repudiating party’s rights under the K with allowance to the aggrieved party for any delay occasioned by the repudiation.

ASSUMING DESTRUCTION OF GOODS WITHOUT FAULT OF EITHER PARTY, TO WHICH PARTY SHOULD WE ALLOCATE THE RISK OF LOSS? (2-509)

· RISK OF LOSS WHEN PARTIES AGREE (agreement controls)

·  Intent implied from nature of the transaction:

· Sale or return K (buyer has possession of goods for resale – buyer can pay or return): risk of loss with the buyer until he returns the goods

· Sale on approval (buyer has possession for a temporary period during which buyer will decide whether or not to keep them): risk of loss remains with the seller until the buyer signals acceptance.

· RISK OF LOSS WHEN IN the ABSENCE OF AGREEMENT re: risk of loss
· Where the K requires or authorizes the seller to ship the goods via COMMON CARIER: an entity independent from the parties who will transfer goods for a price.

· When risks passes turns on whether the K is a SHIPMENT or DESTINATION K:
· Shipment K (DEFAULT – comment 5, 2-505, if unclear, shipment predominates) (ie. merely requires the seller to place the goods in the hands of a carrier and not deliver them at any particular destination OR if the K is SILENT)
· Then: risk of loss passes to buyer ON DELIVERY of CONFORMING GOODS to the CARRIER.

· FOB shipping point 2-319 

· Risk passes when both

· 1) Seller puts into possession of the carrier and

· 2) Seller ships in manner provided for in 2-504

· A) Reas. mode of transporation given nature of goods (ex: don’t ship ice-cream by pickup truck; doesn’t require seller to investigate amount of insurance carried)

· B) Obtain and promptly deliver any documents necessary for buyer to take possession.

· C) Promptly notifies buyer of the shipment

· FAS vessel (free alongside) Risk passes when:
· at his own expense and risk deliver the goods alongside the vessel in the manner usual in that port or on a dock designated and provided by the buyer; and

· obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a bill of lading.
· FOB Vessel, Car or Other Vehicle (Ex: FOB Railcar Detroit)
· Risk doesn’t pass until the seller (at his own expense) loads the goods on board

· CIF (Cost, insurance, freight included in the price) (place is not relevant, always SHIPPMENT K)

· Risk passes when:
· Re the GOODS
· Put the goods in possession of carrier at port of shipment

· Load the goods

· Re the DOCUMENTS (bill of Lading/carrier receipt/policy of  insurance/prepare invoice of goods/tender the docs to buyer)

· Obtain a negotiable bill of lading covering the entire transportation to the named destination and

· Obtain a receipt from the carrier (which may contain the bill of lading) showing that the freight has bee paid or provided for and 

· Obtain an invoice of the goods and procure any other documents required to effect shipment or to comply with the k and

· Forward and tender with commercial promptness all docs in due form and with any endorsement necessary to perfect buyer’s rights.

· C & F (cost and freight); 

· Same as CIF, except the obligation as to insurance.
· Note: it is immaterial who pays the freight charges; it is also immaterial that seller shipped under reservation (retaining title to insure payment of purchase price)

· Destination K (i.e. expressly requires the seller to deliver the goods to a particular destination)

· Then: risk of loss passes to the buyer only when the goods ARRIVE at the destination AND duly tendered to the buyer in a manner sufficient to enable buyer to take deliver.

· FOB destination 2-319

· Risk passes when the seller (at his own expense) BOTH

· 1)transports the goods to that place AND

· 2) tenders delivery of them in the manner provided in 2-503 

· A) Put and hold Conforming goods at buyer’s disposition
· C) Notification reas. necessary to enable buyer to take delivery

· Reas. required to inform (no actual knowledge required) 1-202.

· D) At a reasonable hour

· E) Goods must be kept available for the period reasonably necessary to take possession

· Buyer must furnish facility reas. necessary for receipt
· ex ship (from the carrying vessel)
· requies delivery from any ship which has reached a place at the named port of destination where goods of the kind are usually discharged

· risk of loess doesn’t pass until the goods EITHER

· leave the ship’s tackle or

· are otherwise properly unloaded

· If goods are held by BAILEE (carrier or warehouse) (person that by doc. of title acknowledges possession of goods and k’s to deliver them 7-102) to be delivered WITHOUT BEING MOVED, risk passes to the buyer EITHER:

· NEGOTIABLE DOC OF TITLE: On buyer’s RECEIPT of a negotiable document of title covering the goods; or

· NO DOC OF TITLE: When bailee TENDERS the goods OR on ACKNOWLEDGMENT by the bailee of the buyer’s right to possession of the goods; or

· NON-NEGOTIABLE DOC OF TITLE/DIRECTION: After buyer’s RECEIPT of a non-negotiable document of title or other written direction to deliver, as provided in 2-503 (4)(b)

· If NO CARRIER AND NO BAILEE

· MERCHANT: risk doesn’t pass until ACTUAL RECEIPT by the buyer

· NON-MERCHANT: risk passes on TENDER of DELIVERY

· Risk passes when the seller (at his own expense) BOTH

· tenders delivery of them in the manner provided in 2-503 

· A) Put and hold Conforming goods at buyer’s disposition
· C) Notification reas. necessary to enable buyer to take delivery

· Reas. required to inform (no actual knowledge required) 1-202.

· D) At a reasonable hour

· E) Goods must be kept available for the period reasonably necessary to take possession

· Buyer must furnish facility reas. necessary for receipt

ASSUMING DESTRUCTION OF GOODS w/A BREACH OF K, TO WHICH PARTY SHOULD WE ALLOCATE THE RISK OF LOSS? (2-510)

· BUYER RIGHRFULLY REJECTS (single delivery – any defect; delivery in installments – defect substantially impairs value): Where a tender or delivery so fails to conform to give a RIGHT of REJECTION, risk remains to the seller until EITHER

· Seller cures or 

· Buyer accepts

· BUYER RIGHTFULLY REVOKES ACCEPTANCE (buyer discovered substantial defects after accepting): Where the buyer RIGHTFULLY REVOKES acceptance, he may to the extent of any deficiency in his effective insurance coverage, TREAT THE RISK OF LOSS AS HAVING RESTED ON THE SELLER FROM THE BEGINNING.

· BUYER WRONGFULLY REPUDIATES (seller doesn’t breach, buyer breaches b4 risk of loss has passed to buyer): Where the buyer as to conforming goods already identified to the K for sale REPUDIATES or is otherwise in breach before risk of their loss has passed to him, the seller may TO THE EXENT OF ANY DEFICIENCY IN HIS EFFECTIVE INSURANCE COVERAGE treat the risk of loss as RESTING WITH THE BUYER for a COMMERCIALLY REAS TIME.

· Applies when seller is 
· Uninsured AND

· Acts in a commercially reas. manner (if keeps goods after a commercially reas. time, seller regains risk of loss, even though completely uninsured)

PERFECT TENDER RULE

· 2-601: PERFECT TENDER RULE: if goods or their tender fail in ANY respect, buyer can reject ALL of the goods (or accept some and reject the rest)
· Exceptions and qualifications swallow the perfect tender rule 

· Summary: installments (substantial) , trade usage, de minimus, can’t reject less than 1 unit, defects in tender (material delay/loss), cure
· INSTALLMENT Sales – Substantial performance sufficient 2-612:

· Definition: any K which requires or authorizes the delivery of goods in separate lots to be separately accepted

· Reject 1 installment: Buyer can REJECT AN INSTALLMENT ONLY IF the defect in tender “SUBSTANTIALLY impairs the value of that installment”

· Cancel K: only if nonconformity of one or more installments “SUBSTANTIALLY impairs the value of the WHOLE K” is there a breach of the entire K by the seller. (question of fact).
· But aggrieved buyer re-instates K if he EITHER:

· Accepts a non-conforming installment WITHOUT seasonably notifying of cancellation OR
· Brings an action with respect only to past installments OR
· Demands performance as to future installments.
· TRADE USAGE

· Seller can argue that goods WERE conforming b/c they conformed to the trade usage (i.e.: the trade’s understanding that goods need not be “perfect” can trump the “perfect tender rule”)
· De MINIMUS NON CURAT LEX (law doesn’t concern self with trifles) – 
· “Caselaw suggests” - Could argue ther is a good faith requirement on invoking the perfect tender rule, which means a deminimus defect can’t trigger the rejection rights. Not every jdx would use this theory.
· ex: 499/500 = “perfect tender”
· TV case: as opposed to cure, argue that the tender was sufficient b/c having tv taken away for a short time = de minimis
· CAN’T REJECT LESS THAN 1 UNIT: Buyer can’t reject any less than a UNIT 2-601(c); 2-606(2) (“Acceptance of a party of any commercial unit is acceptance of that entire unit”)

· UNIT = 2-105(6) “Commercial unity” means such a unit of goods as by commercial usage is a single whole for purposes of sale and division of which materially impairs its character or value on the market or in use
· DEFECTS IN TENDER (as opposed to GOODS)
· SHIPPING ARRANGMENTS

· MATERIAL DELAY/LOSS REQUIRED:  (2-504)

· IF shipping K (i.e. seller is only required to give goods to carrier),  THEN:

· failure to make a K for transportation of the goods OR

· failure to promptly notify buyer of shipment 

· is ground for rejection ONLY IF MATERIAL DELAY or LOSS ensues.

· SUBSTITUTE SHIPPING: if WITHOUT FAULT OF EITHER PARTY, the agreed type of carrier becomes UNAVAILABLE or the agreed manner of delivery otherwise becomes COMMERCIALLY IMPRACTICAL, but a COMMERCIAL REAS substitute is available, the substitute means of performance MUST be tendered and accepted. (2-614).

· SUBSTITUTE BERTHING: 2-614

· Allows imperfect delivery in the form of a reas. substitute when the agreed berthing or unloading facility is, W/O FAULT OF SELLER, impracticable. So, buyer MUST take berthing B even though he wanted berthing A.

· CURE: 2-508

· TIME FOR PERMANCE IS NOT YET EXPIRED:
· If buyer rejects, Seller may cure (i.e. make a conforming delivery) so long as he BOTH:
· Seasonably notifies the buyer of his intention to cure AND

· Makes a CONFORMING delivery w/in the time the K allows (i.e. b4 performance is due)

· CONFORMING: Seller may reduce price of non-conforming goods. Doesn’t fit the language but its done. Have to stretch the language.

· TIME FOR PERFORMANCE HAS EXPIRED: (SURPRISE REJECTION)
· If buyer rejects a non-conforming tender, which the seller had 1) reas grounds to believe the tender would be acceptable (with or without money allowance), seller may cure so long as he BOTH

· 2) Seasonably notifies the buyer of his intention to cure and

· 3) Cures within a reas. time

· CONFORMING: Seller may reduce price of non-conforming goods. Doesn’t fit the language but its done. Have to stretch the language.

· Reas. grounds: inconsistency: if seller gives a money allowance, how could he have reas. grounds that it was acceptable?
· Ex: buyer has been accepting non-conforming goods b4

· Ex: non-conforming good is cheaper and better than conforming good

· Buyer rejects: open issue as to cure when acceptance is revoked
· NO: text only refers to cure after rejection

· YES: 2-608(3) – buyer who revokes has same rights and duties as if he rejected. Argue: buyer has duty to allow cure if rejected. Courts like cure, it solves problems.

· New UCC allows cure with revocation.
· POTENTIAL LIMIT: seller must have KNOWN tender was non-conforming but REAS. BELIEVED it would be acceptable (arguable)

· Argue for limit: 

· text says “with or without money allowance”, implying that sllers must know of defects. 

· Sellers who are merely mistaken do not merit add’l time, they have to reas. believe it would be acceptable despite the known non-conformity.

· A broad right to cure removes incentives for sellers to get it right the first time (could breed laziness)

· Argue against limiting:

· It vastly narrows cure doctrine: most sellers simply aren’t aware of defects. Shoud give cure a BROAD application, to give all sellers right to cure

· Shaken Faith Doctrine
· If a major disaster happens to the product, buyer is more justified in refusing cure. (no good after this point could be conforming b/c the experience was so bad).
· ≠TV Case: having to repair a tv is not such a MAJOR DISASTER (not a huge inconvenience)

VI.  STEP SIX:  Performance Stage

REJECTION AND ACCEPTANCE OF GOODS
· Upon receipt of goods, buyer must either accept or reject 2-607(2) (“Acceptance precludes rejection”)

· IS THERE AN EFFECTIVE REJECTION OR ACCEPTANCE?
· 2-602 Procedural requirements of an Effective Rejection
· Rejection must be w/in a REASONABLE TIME after delivery/tender

· Time varies with the goods (nature and size) as to how long the “trial use period” lasts (right to inspect)

· Buyer MUST seasonably NOTIFY the sender of the rejection

· Even if defect known to seller

· 2-606 (1)(b) Acceptance by Failure to Effectively Reject

· Failure to make an effective rejection becomes an acceptance 

· AFTER A REAS. OPPORTUNITY TO INSPECT

· i.e.: holding the goods for an unreasonable length (reas. trial period) of time without notifying the seller of rejection.
· 2-606(1)(c) Constructive Acceptance
· Doing any act INCONSISTENT w/ SELLER’S OWNERSHIP = ACCEPTANCE
· If buyer begins to use or consume, don’t assume he’s accepted them, he may just be sampling (quantity and duration).

· 2-606 (1)(a) Express Acceptance

· After a REAS OPPORTUNITY TO INSPECT 

· Buyer SIGNIFIES to the seller that 

· Payment is a factor tending to signify acceptance but by itself is NOT enough. Comment 3: leaves definition to courts.

· If buyer begins to use or consume, don’t assume he’s accepted them, he may just be sampling (quantity and duration).

· 1) the goods are conforming or 2) the buyer will take them in spite of their non-conformity.

· If there is an effective rejection, is the rejection rightful or wrongful? 2 Requirements of Rightful Rejection: 

· Lack of conforming to “PERFECT TENDER” rule (2-601)
· Summary: installments (substantial) , trade usage, de minimus, can’t reject less than 1 unit, defects in tender (material delay/loss), cure

· CURE: a rightful rejection must preserve any right of the seller to cure.

· (2-605) PARTICULARIZED notification of defect IF:
· Defect is ascertainable by reas. inspection AND EITHER

· Seller could have cured if the defect if stated seasonably by buyer OR

· Between MERCHANTS + seler made REQUEST in WRITING for full and final written defects on which the buyer proposes to rely.

· IF ACCEPTED, HAS THE ACCEPTANCE BEEN EFFECTIVELY REVOKED? 
· 2-608 Revokation requires: 
· NOTICE to seller with (particularized reasons for revocation),

· w/in a REASONABLE TIME after buyer discovers or SHOULD HAVE discovered the defect

· NO (before any) SUBSTANTIAL change in goods’ condition (not caused by their own defects)

· If there is a substantial change, the only remedy is $ damages caused by the breach (no revocation).
· 2-606(1)(c) No revocation when there’s Constructive Acceptance

· Doing any act INCONSISTENT w/ SELLER’S OWNERSHIP = ACCEPTANCE

· If buyer begins to use or consume, don’t assume he’s accepted them, he may just be sampling (quantity and duration).

· Ex: after accepting and revoking acceptance, can again go back to acceptance by adding a sunroof on the car.
· IF ACCEPTANCE IS EFFECTIVELY REVOKED, WAS REVOKATION RIGHFUL? 2-608

· Rightfully revoked IF:

· Non conformity Substantially impairs THE value OF THE GOODS to buyer AND

· Substantially impairs: a higher threshold than for rejecting in the first place (perfect tender) 

· To buyer: Subjective and objective?

· (ex:  many broken “frills” on a car = substantial b/c the buyer drove a lot and quantity of small defects)

· Buyer Can justify acceptance by EITHER

· PATENT Defect/Cure assumed (BOTH)
· Buyer accepted on REAS. ASSUMPTION that defect would be cured AND

· Non-confromity has NOT BEEN seasonably cured

· Latent defect/deceived by seller’s assurance 
· Acceptance REAS. INDUCED by EITHER

· Difficulty of discovery b4 acceptance

· By the seller’s assurances (that there is no defect)

· IF ACCEPTANCE (w/o revocation), what are the CONSEQUENCES? 2-607

· Buyer must pay for goods accepted

· Acceptance doesn’t impair any other remedy of non-conformity (warranties), as long as buyer TIMELY NOTIFIES of any BREACH

· Buyer has BOP to show breach re: accepted goods
· IF RIGHTFULLY REJECTED/REVOKED, what are the CONSEQUENCES?

(buyer has same duties/rights whether it is a rejection or revocation 2-608(3))

· Buyer’s Remedies

· 2-711 – buyer’s remedies (purchase price paid + consequential damages not preventable by cover) when seller has breached: seller fails to make delivery AT All or buyer RIGHFULLY REJECTS
· In the case of Revocation, most states give an allowance (reduces amount seller has to pay) for the use buyer got from the goods.

· 2-711(3): SECURITY INTEREST (goods=collateral): buyer is a secured creditor by operation of law. (security interest in goods IN POSESSION)
· If seller refuses to pay, the buyer may sell the goods, and sue seller for the difference (purchase price, resale and storage expenses).

· If buyer was unsecured, he’d be unsecured and have to sue on the K, get a judgment and levy on the judgment to become a LIEN creditor.

· Buyer’s Duties

· NO DUTY TO PAY, RISK OF LOSS REMAINS WITH SELLER (2-510(1))

· NO EXERCISE OF DOMINION (2-602(2))
· Buyer under duty not to exercise dominion over the goods (else its an acceptance).

· Exception: Unavoidable use – ex: seller refused to remove rejected carpeting from the floor. Buyer can’t avoid walking on the floor.

· DUTY TO HOLD, RETURN, RESELL

· MUST give STORAGE2-602
· If buyer has physical possession, buyer must hold goods with reas. care at the seller’s disposition for a time sufficient to enable the seller to remove them.

· SELLER MAY INSTRUCT MERCHANT BUYER TO RESELL GOODS 2-603  

· Buyer is required to follow the seller’s REAS. INSTRUCTIONS 

· ≠no indemnity for expenses requested by buyer

· with respect to disposing of the goods IF  EACH OF:

· Seller has no agent or place of business at the market of rejection

· Buyer is a MERCHANT AND

· Buyer has possession or control of the goods.

· PERISHABLES: But where goods are perishable or threaten to decline speedily in value (eg baby chicks) the merchant buyer is required to make reas. efforts to sell the goods for the seller’s account whether or not instructions are forthcoming. (2-603)
· ABSENSE OF INSTRUCTIONS MAY (ONLY REQUIRED TO STORE)

· If seller fails to give instructions within a REAS TIME after buyer notified the seller of rejection, OR fails to INDEMNIFY buyer upon demand, Buyer MAY

· Store the goods for the seller’s account

· Re-ship them to the seller  OR

· Resell them for the seller’s account

· MAY SELLER CURE

· Rightful Rejection (tender not “perfect”)
· Time for performance not expired – 1) seasonably notify buyer and 2) make conforming delivery

· Time for performance has expired – 1) seller has reas. grounds to believe tender would be acceptable 2) seasonably notify buyer 3) cure w/in reas time

· Rightful Revocation (substantial impairment)  -

· OPEN ISSUE: 

· NO: text only refers to cure after rejection

· YES: 2-608(3) – buyer who revokes has same rights and duties as if he rejected. Argue: buyer has duty to allow cure if rejected. Courts like cure, it solves problems.

· New UCC allows cure with revocation.

· IF WRONGFULLY REJECTED/REVOKED, what are the CONSEQUENCES?

· Seller’s Remedies

· 2-703: seller’s remedies when buyer breaches by wrongful rejection
· Buyer’s Duties (Open issue)

· Current UCC doesn’t address wrongfully rejected goods (new section says duties are the same).  Caption only refers to “rightful rejected goods” (2-603,4).  Revised article 2 removes the word “rightfully” applying the duties to wrongfully rejected goods as well.

IS PERFORMANCE EXCUSED?

· 2-613 GOODS ID’D PRE K DESTROYED w/o FAULT (allows out of K)
· Where the K REQUIRES for its performance

· Goods ID’d when the K is made AND

· K requires a specific item w/o substitute (ex: the ‘68 caddilac)

· Good has to be unique putting a “hold for virgil” sticker on a sundial that’s destroyed is not enough when there are 10 like it.

· Goods suffer casualty WITHOUT FAULT OF EITHER PARTY

· If party is at fault, use 2-510 (if buyer rightfully rejects/revokes, risk is on the seller. If buyer wrongfully repudiates, risk is on the buyer)
· BEFORE the risk of loss passes to the buyer

· Then:

· If TOTAL LOSS: K is AVOIDED (i.e.: no party has any obligation)

· If PARTIAL LOSS or goods have DETERIORATED as no longer to CONFORM to the K:

· Buyer may demand INSPECTION and EITHER:

· Treat the K as AVOIDED OR

· Accept the goods with due allowance from te K price for the deterioration or deficiency in quantity but without further right against the seller.

· 2-614 Substituted Performance (manner of delivery: shipment and payment)

· Doesn’t excuse, but requires seller to provide commercially reasonable substitute and the buyer must accept the commercially reasonable substitute
· Substituted Shipment
· Where 

· without faulty of either party 

· the agreed manner of delivery (i.e. carrier/port) becomes commercially impracticable but 

· a commercially reas substitute is available, 

· THEN: such substitute performance must be tendered and accepted

· Comment 2: substitution won’t satisfy strict compliance for LOC docs.
· Substituted payment means after government regulation
· IF government regulations undercut the currency which the sale has stated (ex: K written in $, government requires rubbles) 

· Then: 

· IF GOODS HAVN’T BEEN DELIVERED: buyer can offer substantial equivalent of payment method, and seller can withhold shipment until buyer does so

· IF DELIVERY HAS BEEN MADE: payment in compliance w/the regulation discharges the buyer UNLESS the regulation is discriminatory, oppressive or predatory.

· 2-615 EXCUSE BY FAILURE OF PRE-SUPPOSED CONDITIONS (impossibility, impracticability, frustration of purpose CL rules in one)
· Applies to SELLER AND BUYER?

· ONLY SELLER: 
· ucc only mentions seller’s excuse. 
· By mentioning seller’s ucc has displaced c/l application to buyers under: Expressio unios.

· BUYER TOO: 

· unless displaced by UCC, CL is still valid to supplement it. under common law, there were 3 doctrines – impracticability, impossibility, and frustration of purpose, that have been combined into 2-615. Thos c/l doctrines included buyers.

· Code is to be interpreted to further its purpose and underlying policy, buyers may be included to keep the wheels of commerce turning.
· Comment 9: the section may apply to buyers by analogy, but comments are not the law.

· Delay in delivery or non-delivery is NOT A BREACH IF
· 1) Performance as agreed has been made IMPRACTICABLE 
· Doesn’t have to be impossible, but have to reach point where it becomes unjust to hold the parties to the K (ex: almost doubling the cost is not enough)

· 2) By the occurrence of a CONTINGENCY
· 3) The NON-OCCURANCE of which was a BASIC PRESUMPION on which the K was made AND

· Occurrence shouldn’t be foreseeable (≠price increase). If foreseeable, parties should protect themselves (ex: in a long term oil k) by contracting for the possibility (ex: putting an escape clause or an open price term).
· Embargo on uranium held foreseeable.

· 4) Seller SEASONABLY NOTIFIES the buyer that there will be delay or non-delivery

· EXCEPT: so far as SELLER may have assumed a GREATER OBLIGATION and 

· Ex: if seller agreed to ship under any circumstances 

· SUBJECT TO: preceding section on SUBSTITUTE PERFORMANCE

VII.  STEP SEVEN:  What Remedies?
1-305: liberally administered to put party in same position if the other party had performed. No consequential/special/PENAL damages, unless ucc or other law allowes.

SELLERS REMEDIES (price + withhold/stop delivery + unfinished goods + insolvency  + resale/mkt/lvs) (2-703)
· Can seller achieve a remedy? 2-703 

· Triggering events : Buyer EITHER

· Wrongfully rejects OR

· Wrongfully revokes acceptance of goods OR

· Fails to make payment due on or before delivery OR
· Repudiates with respect to a part or the whole (remedy applies to part repudiated)
· Remedies After triggering event 

· Action for the Price (i.e. specific performance) 2-709
· When buyer fails to pay price as it becomes due, the seller may recover, together with ANY INCIDENTAL DAMAGES the PRICE OF EITHER:
· Of goods ACCEPTED OR
· Accepted in one of 3 ways under 2-606 (signifying, act inconsistent w/seller’s ownership, fails to make effective rejection) AND
· Not rightfully revoked
· ? wrongfully revoked – argue effective revocation precludes an action for the price of goods accepted, even if wrongful
· Wrongfully rejected/revoked: 2-709(3) – if seller is not entitled to action for the price, can nevertheless get damages under 2-708
· Of CONFORMING GOODS lost or damaged

· Within a commercially REAS TIME 
· After RISK of LOSS has PASSED to the buyer AND
· Not enough risk of loss has passed: also has to be reas. amount of time after risk has passed.
· Of goods IDENTIFIED TO THE K if EITHER
· Seller was unable to resell them After REAS EFFORT, AT a REAS PRICE  OR

· The circs. REAS indicate that such effort will be unavailing.
· Seller’s DUTIES: 1) Seller must hold ID’d goods in his control + 2) may resell (proceeds offset recovery) + 3) if seller makes pmt, he gets goods not re-sold
· When seller sues for the price 

· He MUST hold for the buyer any goods which have been 1) IDENTIFIED to the K and are 2) still in his CONTROL

· Except, Seller may resell the goods at any time prior to the COLLECTION of the judgment. The net PROCEEDS of resale MUST be credited to buyer.

· Payment of the judgment entitles buyer to any goods not resold.

· ISSUE: if the resale nets more than the buyer owes under the action for the price (ex: price = 100, resold for 150). Should the buyer get the $50?
· Buyer gets it: 2-709(2): net proceeds of resale MUST be credited to buyer

· Seller keeps it: 

· 2-706(6): the seller is not accountable to the buyer for any profit made on any resale

· POLICY: it’s a seller’s remedy, seller should keep full amount

· Withold/Stop delivery of the Goods

· If seller has possession, doesn’t have to deliver after triggering event

· If not, stop delivery under 2-705 (Seller’s Stoppage of Delivery in Transit or Otherwise)

· If INSOLVENT: may stop any delivery of goods in possession of a carrier or other bailee

· If NOT insolvent: seller may only stop delivery of LARGE amounts: carload, truckload, planeload or large shipment of express or freight. (tell the carrier to disgorge the goods).

· Where goods are unfinished (i.e.: not manufactured yet) at the time of the breach,  Seller can finish or stop manufacturing. 2-704

· If seller stops, resell for scrap or salvage
· If seller finishes:

· Seller then has finished goods to resell, and thus use resale remedy

· If can’t resell, can use market price formula 

· Additionally, you can finish the goods to make an action for the price under 2-709(1)(b) IF (triple reasonableness)

· Finishing and reselling has to be more reas. than to stop

· Unable to resell after a reas. effort

· if this is the case however, then it may not have been reasonable to finish them in the first place
· Seller’s Redemedies on Discovery of Buyer’s INSOLVENCY: 2-702 (also ask for reas. assurance under 2-609, if seller finds out early enough)
· DEFINITION: 1-201 – failure to pay debts as they become due or bankruptcy (liberally defined, good for the seller)

· REFUSE to Deliver/STOP Delivery 

· Where seller discovers the buyer to be insolvent he may (BOTH):

· Refuse delivery EXCEPT FOR CASH and

· Stop delivery of any goods in the possession of carrier/bailee (per 2-705)

· RECLAMATION:

· Current Law

· Where seller discovers that the buyer has received goods ON CREDIT WHILE INSOLVENT he may reclaim the goods:

· Upon demand (written or oral) (cf bankruptcy 546c (requires written demand)).

· Demand must be made within 10 days after receipt of goods

· Exception: no 10 day limit (instead, REAS. TIME) when misrepresentation of solvency made to the particular seller (not general ex: press release) in WRITING 3 months prior to delivery.

· Where buyer doesn’t make payment (ex: CHECK BOUNCING)

· 2-507(2) – where payment is due and demanded on the delivery to buyer of goods or docs of title, his right as against the seller  to retain or dispose of them is conditional upon HIS MAKING THE PAYMENT DUE

· Right to take te goods back, not clear what the right is, oft analogized to reclamation.

· How to reclaim

· The code doesn’t specify a procedure to reclaim goods. However, a seller can’t use force w/o risk of criminal and tort liability.

· Remember: if buyer declares BANKRUPTCY, bankruptcy code pre-empts UCC per supremacy clause, which may restrict Method of reclamation.

· New 2-702 – can ask for reclamation w/in a reas time (no 10 day rule)

· Bankraptcy Code 546c: common law rights of reclamation, but cannot reclaim UNLESS 1) written demand 2) w/in 10 days of receipt of goods or if files an action.

· Resale vs. MKT price v.s LVS – Which formula applies?

· Policy is to make the seller whole

· If seller doesn’t follow procedure of resale, must use the market price.
· Failure to resell precludes remedy? NO

· 2-712 tells buyer that if they don’t cover they aren’t precluded from other remedy’s, but 2-706 doesn’t have this language. So, is seller precluded under “expression unios”?

· New UCC -706 says “not reselling doesn’t bar from any other remedies”

· But seller can’t intentionally violate the procedure to get a bigger recovery under mkt price formula.

· Policy dictates that a seller who resells badly shouldn’t get a windfall over a seller that would resells goodly (also good faith)

· If seller does meet the procedures of the resale formula, but would get a bigger recovery under mkt price (resale price > mkt price) SPLIT

· Maj: seller can resell but still elect the mkt price formula

· Election of remedies 2-703 comment 1: “this article rejects any doctrine of election of remedies as a fundamental policy and where pursuit of one remedy bars another depends entirely on facts of the individual case

· It goes against election BUT leaves the door open by saying it’s a case by case analysis

· Min: seller is stuck with the resale price

· This prevents buyer from getting a windfall. Because if the seller actually resold and then gets a bigger recovery under market price, the seller will have actually recovered more than the K price he bargained for. (ex: k price 100; resold for 90; mkt price 80 – if seller pockets 90 on the resale and then gets $20 market recovery, he is at a windfall of $10)

· Seller’s Resale Including K for Resale 2-706:

· Seller may resell the goods:

· Procedural requirments’

· Act in GOOD FAIITH & COMM”LY REAS MANNER

· Must give NOTICE:

· Private resale – give notice of INTENT to resell

· Public resale – give notice of TIME AND PLACE (unless goods are perishable)
· Public v. Private – not clear

· Comment 4: public resale is an auction, private resale is a brokered sale

· White and Summers: public sale includes a sale open to some of the public

· Resale Formula = [(unpaid) K Price – Resale Price] + incidental (2-710) – expenses saved

· Seller may recover the difference between te resale price and the K price, together with any incidental damages allowed under 2-710, but minus expenses saved in consequence of the buyer’s breach

· Resale for Greater than K price

· 2-706(6): if breach seller resells and get MORE than K price, seller is not accountable to buyer for any profit made on resale.

· Can seller get incidentals? argueable
· YES: The text says “not accountable to buyer for profit,” meaning there is no reduction just because seller made a profit.
· NO: Liberal interpretation would require that the seller merely be made whole (put back in the same place as if buyer hadn’t breached). 

· Pre-Payment

· The resale formula doesn’t textually account for prepayments (just says K price). The market price formula textually accounts for prepayment by including the word “unpaid”. 
· ARGUE to remove any amount buyer pre-paid from seller’s recovery (CLEARLY the right result):
· Could argue the “less expenses saved” language includes the prepayment
· Not deducting the prepayment would allow a double recovery for the seller and seller shouldn’t get a windfall (under theory of liberal admin. Of remedies)
· Market Price Formula (2-708)

· IF 

· Seller doesn’t resell OR 

· Seller messes up and doesn’t sell in a commercially reas. manner or bad faith

· Then:

· Formula: [UNPAID K price – mkt price @ time/place for tender] + incidentals 2-710 – expenses saved
· Subject to the LVS rule, the measure of damages for non-acceptance or repudiation by te buyer is the difference between the market price at the time and place for tender and the unpaid K price together with any incidental damages (per 2-710) but less expenses saved in consequence of the buyer’s breach.

· Unpaid K price – unlike resale formula, text prohibits double recovery

· Time and Place for tender – when and where the market price is, look to the place of tender (2-503, 4). (look at K, FOB term)
· Evidence of Price not readily Available (2-723): 
· IF No sale of product at that same time and place
· Then use 
·  any reas. time b4 or after OR
· At any other place that would be a reas. substitute using commercial judgment or trade usage 
· AND in either case: make an allowance for difference in shipping costs
· Market Quotes (2-724):
· IF market price of goods in established commodity market is an ISSUE,
· Market Reports in official publications/journals/newspapers/periodical

· Shall be Admissible in evidence

· Circumstances of preparation may affect its weight but not its admissibility

· Lost Volume Sellers 2-708(2)

· Formula: (k price – variable cost (how much included of allocable fixed costs ex: salaries of people working on those machines))(i.e. lost profit including overhead) + incidental + costs incurred – prepayments –resale proceeds
· RULE: 

· IF: the measure of damages provided in subsection (1) is INADEQUATE

· Lost volume seller: seller can show one lost sale because EITHER
· there is 1) enough inventory to sell and 2) enough demand to sell. OR
· there is no market for the goods b/c they are unique and cannot easily be resold, then it is unlikely that substitute buyers will be found. (this isn’t lost volume sale)
· THEN: The measure of damages is the PROFIT including reas. OVERHEAD which the seller would have made from full performance by the buyer together with any

· Profit – new version of UCC says calculate profit in any way reasonable.

· Overhead – debate about whether this should be considered
· Overhead is a fixed cost. On the one hand, could argue the LVS formula should ignore overhead since the seller didn’t literally incur any more overhead as a result of the nonsale
· On the other hand we could measure the cost of overhead for a single unit by pretending it was variable, and dividng the seller’s total overhead by the total number of units.

· Teradyne : discussed how to determine prfit – fixed costs – exists regardless of # of K’s entered into and direct/variable costs. Profit is defined as K price – variable costs.

· Overhead: how much of allocable fixed costs is up for interpretation. It is an issue for economists, Teradyne suggests you should at least include some people’s salaries (those working on the machines directly) but not others.

· Incidental damages provided in this article (2-710),

· Due allowance for costs reas incurred and 

· Due CREDIT FOR PAYMENTS Or proceeds of resale

· Has to be read out of the lost volume seller formula, else we’d eviscerate the policy of compensating for the lost SALE.
BUYER’S REMEDIES

· Triggering events 2-711

· Seller fails to make delivery or

· Seller repudiates or 

· Buyer rightfully rejects or

· Buyer rightfully revokes acceptance

· Remedis (cover/mkt price + SP + Warranty damages)

· Cover vs. Mkt Price

· 2-712 – where buyer doesn’t cover, buyer can persue other remedies 

· Unlike sellers who resell, a buyer who covers is stuck with cover, and cannot use the mkt price formula.  

· New UCC comment 7, a buyer who has covered must get damages under 2-713 and cannot get market damages. In the seller’s version (2-706,8) the drafters are not as clear at banning the seller from getting market damages.

· CASE: Tongish – profit (1-106) v. market price (2-713). The general policy of “aggrieved party should be put in as good position as they would have been” was overridden by the specific 2-713 remedy allowing a buyer to recover under the market price formula.

· Cover: can get goods from somewhere else 2-712
· Inability to cover may be evidence of “other proper circ” for SP

· 2-712 – where buyer doesn’t cover, buyer can persue other remedies 

· Procedure:

· Buyer may cover by making 

· IN GOOD FAITH

· w/o UNREAS DELAY

· any REAS puchase of or k to purchase goods

· IN SUBSTITUTION for those due from the seller

· Includes ADDED COST incurred in obtaining replacement goods (as long as good faith) even if buyer has to pay above market value to get them.

· Comment 2: its possible to cover correctly with goods that are more valuable than the K for goods
· Has to be reasonable (no radically different)

· Ex: If no substitute goods available

· Can’t create a windfall (limit to market)

· Formula

· [Cover price – K price] + incidental/consequal – expenses saved
· Buyer may cover from the seller as damages the difference between the cost of cover and the K price together with any incidental or consequential dmages as hereinafter defined (section 2-715) but less expenses saved in consequence of the seller’s breach.

· Expenses Saved: Hughes – to get expenses saved, the seller has to prove that but for the breach, the buyer would not have taken the action (e.g. rais prices) that saved them the expense.

· Analogue to market price formula: 2-713 “buyer’s damages for non-delivery or repudiation”

· Mkt price – k price + incidental/consequential damages – expenses saved

· The measure of damages for non-delivery or repudiation by the seller is the difference b/w 

· The MARKET PRICE AT THE TIME WHEN THE BUYER LEARNED OF THE BREACH and the K price 

· MARKET PRICE AT PLACE: 

· If no delivery = place where seller SHOULD HAVE TENDERED 

· If non-conforming delivery = PLACE OF ARRIVAL

· Together with any incidental/consequential damages provided in this Article (2-715) but less expenses saved in consequence of seller’s breach;

· Specific Performance for buyers: 2-716

· Specific performance may be decreed where the goods are unique or in other proper circumstantces

· Equitable remedy

· Ex: inability to cover

· Ex: dmages being inadequate or too difficult to determine

· output/requirement K’s because the K requires exclusivity

· Replevin:

· Legal remedy – sheriff gets you the good

· Action to recover the goods authorized in2 instances

· Inability to cover –

· buyer may seek reprlevin if goods identified to K and after reas. efoort buyer unable to procure substitute goods or circs reas. indicate that such effort will be unavailing.

· Satisfaction of the security interest

· Seller shipped goods under reservation and the buyer has made or tendered payment of the price but the seller, some carrier, or bailee failed to release the goods.

· Breach of Warranty Damages

· 2-714 Buyer’s damages for breach in regard to accepted goods

· If:  buyer has 1) accepted 2) given notification (2-607(3))
· Failure to notify is a defense to warranty. Notice is not for purpose of cure, but to ALERT of breach. Doesn’t have to be in writing.

· Then: may recover dmgs for 1) non-conformity of tender the loss resulting in the 2) ordinary course of events from the 3) seller’s breach as determined in any 4) REAS MANNER
· Formula: (value of conforming – value of non-conforming @ time and place of acceptance) (unless special circs show PROXIMATE DAMAGES of different amount) + incid/consequential

Consequential/Incidental Damages
· Seller’s incidental Damages (2-710)
· Incidental damages to aggrieved seller include any

· Commercionally reasonable

· Charges

· Expenses or 

· Commissions

· Incurred in

· Stopping delivery

· In transportation, care and custody of goods after buyer’s breach

· In connection with return or resae of the goods or

· Otherwise resulting from the breach

· Buyer’s incidental AND CONSEQUENTIAL damages (2-715)

· Incidental damages from Seller’s breach include expense REASONABLY incurred:

· Inspection, receipt, transportation and care and custody of goods RIGHTFULLY REJECTED
· Any commercially reasonable charges, expenses or commissions in connection with EFFECTING COVER
· And any other reas. expense incident to the DELAY or other BREACH
· Consequential damages resulting from the seller’s breach include EITHER:
· 1)loss resulting from general or particular requirements of which the seller had reason to know and could not be reas. prevented by cover or otherwise and (ex: lost profit from another transaction;)

· Had reas. to know: Hadley v. Baxendale: loss must be foreseeable

· Could not be REAS PREVENTED: ie. some duty to mitigate

· 2) injury to person or property proximatel resulting from any breach of warranty 

· Proximately: eggshell plaintiff rule applies: takes plaintiffs as he finds them so no need to foresee any phys infirmity that breach of warranty exacerbated

STATUTE OF LIMITATIONS

· 2-725 GENERAL RULE: 

· Must sue within 4 years of when the breach occurs regardless of lack of knowledge.

· can reduce, but can’t elongate 
· Any reduction must be in the original agreement (not in a modification)
· Latches

· Issues: 

· Goods v. services? SOL applies to goods

· Tort or K? SOL for tort is shorter

· Did partees reduce in original agreement? Can reduce (not less than 1 yr) but can’t extend.

· TOLLING: infirmity, infancy, insanity, death.

· 3 DIFFERENT STANDARDS

· 5-115 LOC – 1 yr statute

· CISG: no SOL b/c international sale of goods convention fills the gap – for sales of goods its (4 yrs)

· Substantive provision 4 steps: 2-725

· 4 years form when ACCRUED

· Accrues when BREACH occurs

· Breach of warranty occurs when tender of delivery is made
· EXCEPT: where a warranty explicitly extends to future performance of the goods and discovery of the breach must await the time of such performance the cause of action accrues when the breach is or should have been discovered
· CASE: Chrysler : “we will repair parts for 7 years” – passes explicitly test (implied warranties would not)
LETTER OF CREDIT

· "Letter of credit" means a definite undertaking that satisfies the requirements of Section 5-104 by an issuer to a beneficiary at the request or for the account of an applicant or, in the case of a financial institution, to itself or for its own account, to honor a documentary presentation by payment or delivery of an item of value
· Uses of LOCS

· Common uses:

· International sales (commercial)

· Backup to a loan (stand-by)

· UCC

· Getting around rule against penalty damages (LIQUIDATED DAMAGES)

· Relevant to 2-614 – strict compliance doesn’t allow commercially reas substitute shipping

· LOC can qualify as a “writing” for satisfying the SOF.

· Interesting uses:

· Paying a prizefighter upon presenting newspaper stating him as the winner

· Woman allowing husband to take kids to germany

· Bay of pigs: LOC in favor of Castro for releasing prisoners

· 5 Rules (doct, strict, independence, no consideration, no alienability)
· Documentary: happening of an event is not sufficient to trigger payment. Only triggered by presentation of documents. If not a documentary obligations, its not a LOC, it’s a Suretyship, so there’s no independence principle against surety defenses (ex: exhaustion of remedies against the primary obligor).

· Rationale: speeds up payment b/c bank doesn’t have to ascertain that goods are conforming, the correct party is presenting them and that any event triggering pmt has occurred.

· Ex: shipping docs (commercial) or certificate of default (stand-by)

· Strict Compliance: issuer must compare the documents with the terms and conditions (determined by the applicant) of the letter of credit they issued.  
· 100% conformity is not required (minor misspellings will not violate), but allows issuer to challenge most letters of credit.  The bank is NOT required to find out if non-conformity in fact exists in the documented event.
· Ex: no strict compliance where a semi colon was added: peaches,pear, and plumbs vs. “peaches; pears, plum” – proportion changes from 1/3 each to 50/25/25. 

· No substitutions, even if commercially reasonable, under 2-614. Comment 2
· ex: shipping on SS Juliet instead of SS Romeo won’t require bank to pay even though this is a commercially reas substitute as between buyer and seller under 2-614, because the substitution requirement doesn’t carry over to obligations of financer in a LOC. 

· Independence (w/material fraud exception)

· Bank’s obligation to pay under a LOC is entirely separate and distinct from any other related transactions (K1 and K2 disputes). Therefore, b’ry cannot sue the issuer to receive payment based on any actions of the applicant, and applicant cannot refuse to reimburse the issuer or stop them from making the initial pmt based on actions of the beneficiary. 
· Exception: Material Fraud
· Material fraud in either K1 or K2, and there is not a good faith purchaser=defense to issuer’s obligation to pay.
· Issuer usually doesn’t raise defense but requires the applicant to seek to enjoin payment based on material fraud in K1.  Courts are reluctant to do so b/c it greatly diminishes LOC’s usefulness.

· 5-109b: a court of competent jdx can enjoin payment by bank to b’ry or grant similar relief if it finds material fraud or forgery in the documents

· Must be material, must have no adequate remedy at law, can grant similar relief (interpleader, declaratory relif - fastest, garnishment)
· No Consideration Required

· Restricted alienability of LOC
· REVOCABLE: default is irrevocable, can be revocable only if it so provides, but a revocable LOC is useless.
· EXPIRATION:  most expire. Usually 5 days after loan is repaid. Give the creditor some extra cushion if pmt doesn’t go through.
· DISSIPATION AND SYNDICATION: LOC is too big, get a group  of banks (a syndicate)
· Why LOCs Developed?
· Banks forbidden from giving guarantees (a secondary pmt obligation). So banks issued LOCs (primary pmt obligations)

· Difference: no surety defenses such as release or exhaustion of remedies against primary obligor IF document of default is presented, bank has to pay.
· Two Categories of LOCs: Standby and Commercial

· Standby

· LoCs used in non-sales transactions. Typically a backup pmt obligation for a commercial loan transaction.

· K1 b/w lender and borrower secured by applicant/borrower  having issuer/bank open LOC in lender’s/b’ry’s favor

· K2 b/w borrower and issuer – fill out a pre-printed application and specify info about the loc –creditor’s identity, form of required draft, amount of credit and expiration of credit – AND reimbursement form on the back where debtor agrees to reimburse issuer for any amounts paid under K2.
· Important: form of draft and financial docs – usually just certificate of default signed by creditor/beneficiary stating that the debtor/applicant has failed to perform K1 obligations.

· K3 b/w issuer and b’ry – transfer all info from applicant to acual LOC and issue to b’ry.

· SUBROGATION: K1 is collateralized. If applicant defaults, bank will pay b’ry and then claim it now has the lender’s rights to forclose on debtor’s property.

· ISSUE: bank never asked for initial collateral has to hang its hat on subrogation argument.

· Solution: ASSIGNMENT – have lender assign its interest in collateral to the bank.

· Commercial Loc’s

· Payment mechanism traditionally used in int’l sales of goods

· Solves Risk: 

· Seller’s risks: 
· 1) dishonesty (in reduction of price after receipt of goods), 2) insolvency 
· Solved by bank’s fear of tarnishing its reputation in banking circles

· 3) Sovereign Risk (government disallows foreign entities doing business in country)

· Can be solved by a CONFIRMING BANK. This also allows seller to be paid in his own currency.

· Buyer’s risk: risk of nonconforming goods if pmt b4 receipt and inspect 

· REDUCED by strict compliance with buyer specified criteria

· If the goods are infact non-conforming, RISK SHIFTS FROM SELLER.  Buyer becomes the P under K1. If no LOC, then buyer would never have paid.

· K1: sales K including pmt term requiring buyer to request issuer to open commercial LOC in favor of seller.

· K2: buyer fills out form applying for loc: 

· name of b’ry, amount of credit, expiration of credit, specific form of draft, and shipping docs (invoice, bill of lading, insurance certificate, inspection certificate).

· Back of form has re-imbursement agreement for any pmt issuer makes under credit and provides a SECURITY in the goods and SHIPPING DOCS

· K3: bank transfers info into LOC obligating bank to pay on presentation of required form of draft and shipping docs. Makes pmt (buys docs) if strict compliance, and seeks reimbursement from issuer and once reimbursed turns over docs to applicant.
· Advising Bank: issuer sends LOC through bank in home of b’ry. Advising bank delivers LOC, and later gathers needed docs and drafts and presents them to issuer who buy’s the docs if in strict compliance.
· Confirming Bank: b’ry’s home bank delivers and adds its own independent pmt obligation (K4).  It will then purchase docs in strict compliance from b’ry and seek reimbursement from issuer.
· . Issuer (first bank) must ask the confirmer (2nd bank) to become a confirmer. B’ry can ask, but it is not a confirmer (a soft confirmation).
· Differences b/w the two:
· Documents: easier to show goods have been shipped than non-performance
· Collateral: commercial LOCs self collateralize because bank buyer shipping docs of value.

· Expectations (shipment vs. non-performance): banks expect to pay commercial LOCs but not stand-by LOCs. Applicant wants issuer to dishonor stand-by LOC and will almost always contest the conclusion of non-performance.

· Recent Trend: Deliver Something of Value – bank can no only pay, but deliver a stock certificate, etc.
· Two Party LOC  - limited to financial institutions – bank gets a LOC from its own LOC department to backup a transaction the bank enters. Problem: ther’s no independence when the issuer = application (same party involved in K1 and K2 and K3).
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�courts have held a fine print as is clause is not effective - osborne, gindy.





