Law of Sales Outline

I. Overview
a. 6 Categories of Article 1:

i. (1) Purposes and policies
1. §: 1-103(a): UCC must be liberally construed to promote underlying purposes and policies

a. Purposes and policies:

i. (1) Simplify, clarify, and modernize
ii. (2) To make uniform 

iii. (3) Construe to allow commercial practices to grow and prosper
2. § 1-302: the effect of the provisions of the UCC can be varied by agreement

3. § 1-305: neither consequential, punitive damages may be awarded except as specifically provided by the UCC or by other rule of law

4. § 1-308: if one party breaches a K, you can continue performance and not have to waive your rights

ii. (2) Supplementary law 
1. § 1-103(b): Displacement = UCC displaces the common law

a. If not displaced ( common law applies 

iii. (3) Definitions
1. § 1-201: Unless the context requires otherwise, words have plain meaning 

a. Fungible = (A) goods of which any unit, by nature or usage of trade, is the equivalent of any other like unit; or (B) goods that by agreement are treated as equivalent

b. Agreement = as distinguished from "contract", means the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade as provided in Section 1-303
c. Contract = total legal obligation that results from the parties’ agreement as determined by UCC and supplemented by other applicable laws
d. Bill of lading = document of title evidencing receipt of goods for shipment issued by a person engaged in the business directly or indirectly transporting or forwarding goods; does not include warehouse receipt
e. Buyer in ordinary course of business = person that buys good faith, without knowledge that sale violates rights of another person in the goods, and in ordinary course from a person, other than a pawnbroker, in the business of selling goods of that kind

f. Good faith = except as otherwise provided in Article 5, means honesty in fact and observance of reasonable commercial standards of fair dealing 

g. Insolvent = 

i. Having generally ceased to pay debts in ordinary course of business other than as a result of bona fide dispute

ii. Being unable to pay debts as they become due

iii. Being insolvent w/i meaning of federal bankruptcy law

h. Purchase = taking by sale, lease, discount, negotiation, mortgage, pledge, lien, security interest, issue or reissue, gift, or any other voluntary transaction creating an interest in property

i. Purchaser = person that takes by purchase 
2. § 1-202: Notice; knowledge

3. § 1-203: Lease Distinguished from security interest

4. § 1-204: Value

5. § 1-303: Course of Performance, Course of Dealing, Usage of Trade

iv. (4) Policing provisions

1. § 1-304: Obligation of good faith
a. Every K or duty within UCC imposes obligation of good faith in its performance or enforcement

i. Therefore, during the pre-contractual stage, this § wouldn’t apply

2. § 2-302: Unconscionability

a. If court finds that term or K was unconscionable at time it was made
3. § 1-205: Reasonable time

4. § 1-309: Application of good faith in option to accelerate a will

v. (5) Choice of law rule

1. Prevented Article 1 from being widely adopted because choice of law rule was too broad

vi. (6) Administrative Provisions

1. § 1-106: Use of Singular and Plural; Gender

a. Unless statutory context otherwise requires:

i. Words in singular number include plural, and those in plural include singular

ii. Words of any gender also refer to any other gender

2. § 1-107: Section captions are part of UCC

II. Step 1: Scope of Article 2 
a. Unless otherwise provided, Article 2 applies to transactions in goods

i. Good = anything which is movable at the time of the K other than money for payment, investment securities or things in action 

1. Things in action = ie, insurance policies, club membership 

ii. Hybrid situation = K with goods and services

1. Two tests:

a. (1) Predominant factor test – Majority rule
i. Which costs more: goods or service?
b. (2) Gravamen test – Minority rule

i. Find where the real problem is

1. Ex: if you install pipe and the pipe bursts, did the pipe burst because the pipe itself is defective or because the person who put the pipe in did not do so correctly

a. If pipe itself was defective ( gravamen of suit is about goods ( Article 2 applies

b. If pipe installation was defective ( gravamen of suit is about services

2. Outcome:

a. If it is determined to be a goods K ( Article 2 applies to both parts (goods and services)

b. If it is determined to be a services K ( whatever law applies to service portion will apply to goods as well (ie, negligence)

b. Usually, Code refers to sellers and buyers, but sometimes to merchants (ie, 2-314)

i. Merchant:

1. (1) A person who deals in goods of the kind OR

2. (2) Otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction OR

3. (3) To whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who, by his occupation, holds himself out as having such skill or knowledge 

ii. Courts are split about whether a farmer is a merchant 

c. Article 5: Normal Terms of Sales K

i. Quantity of goods sold, price, warranties given by seller, date of shipping, risk term, who bears risk of loss
1. Payment term – § 2-325
a. Payment in international sale or other risky sale

i. Have parties obtain a letter of credit so that bank is the intermediary 

d. International Sales – CISG

i. International convention = return to recognition that sales have international overtones and need for K for sale of international goods

1. Article 6: parties may exclude application of convention, or vary any of its provisions, but if you don’t, the convention may be the applicable law

III. Step 2: Is there a valid sales K?

a. § 2-204: Formation in General
i. (1) K for sale of goods may be made in any matter sufficient to show agreement

1. including conduct by both parties which recognizes the existence of a K

ii. (2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

iii. (3) Even though one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

b. § 2-205: Firm Offers

i. An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months;  but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror

1. Firm offers must be in writing 
a. If no consideration ( period of irrevocability cannot exceed three months
i. If agreement is for longer than 3 months

1. Firm offer is irrevocable for 3 months, but not longer
b. If consideration ( can keep offer open as long as parties want

c. § 2-206: Offer and Acceptance in Formation of K

i. (1) Unless otherwise unambiguously indicated by the language or circumstances

1. (a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;

2. (b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.

a. No mirror image rule 

ii. (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance
1. Performance must be followed by notice to the offeror
IV. Step 3: Is valid sales K enforceable?

a. Statute of Frauds

i. Applies to K for sale of goods with a price of $500 or more

ii. 3 essential requirements of the writing, § 2-201(1):

1. (1) Some writing to indicate a K has been made between the parties

2. (2) Signed by the party against whom enforcement is sought

3. (3) Quantity term

a. Output K is sufficient even though quantity term is not provided

b. Barter K: if K involves sales of goods in exchange for goods, the price in goods must be stated 

iii. Exceptions, § 2-201(2):

1. (1) Between merchants

a. Requirements:

i. If within reasonable time, a writing in confirmation of K and sufficient against sender is received 

1. Sufficient against sender = signed by sender, quantity term must be stated 
ii. Party receiving K has reason to know its contents 

b. Unless: written notice of objection of its contents is given within 10 days after it is received 

i. Contents = must object to more than just quantity 

2. (2) Performance Exceptions

a. (1) Specially manufactured goods

i. Requirements:

1. (1) Goods are to be specially manufactured for buyer and are not suitable for sale to others in the ordinary course of the seller’s business

2. (2) Under circumstances which reasonably indicate that goods are for the buyer, 

3. (3) Seller has made either a substantial beginning or manufacture or commitments for their procurement
a. Must occur before seller receives notice of repudiation 

ii. 2 views of recovery for seller:

1. (1) Majority view: the full amount of the K   

2. (2) Minority view: amount seller has begun to create

b. (2) If party against whom enforcement is sought admits that K for sale was made

i. Must admit in court, pleading or testimony

c. (3) With respect to goods for which:

i. payment has been made and accepted  OR

ii. goods have been received and accepted 

3. (3) Promissory Estoppel

a. Courts have allowed promissory estoppel to circumvent S/F
iv. Modifications – § 2-208(3)

1. What effect does a modification have with respect to S/F?

a. Possible readings:

i. (1) If original K was within § 2-201 (sale was for $500), any modification thereof must also be in writing

ii. (2) That modification must be in writing if term it adds brings entire deal into § 2-201 for the first time
1. Ex – originally wasn’t for $500, but now with the modification it is $500 or more
iii. (3) Modification must be in writing if it falls in 2-201 on its own
1. Ex – modification is for $500 or more
iv. (4) Modification must be in writing if it changes quantity term of original agreement that fell within § 2-201

v. (5) Some combination of the above 4

V. Step 4: Terms of K

a. Parole Evidence Rule (PER) 2-202
i. Terms intended by the parties as a final expression of their agreement 
1. may not be contradicted (by evidence of any prior agreement or of a contemporaneous oral agreement)

2. but may be explained or supplemented
a. (a) by course of performance, course of dealing, or usage of trade (Section 1-303);  and

i. Course of performance = sequence of conduct between parties to a particular transaction (in 1 K)

ii. Course of dealing = sequence of conduct between parties to a previous transaction (in prior Ks)

iii. Trade usage = industry, not individual parties

1. Note: you can be bound to a trade usage, even if you don’t know what it means

b. (b) by evidence of consistent additional terms 
i. unless the writing was intended to be complete and exclusive
ii. Basic rule: terms may not be contradicted, but may be explained or supplemented

1. Note: you can always introduce evidence to show that parties did not AGREE to the K in writing

b. Default terms

i. Price

1. § 2-305: fixing price term must be done in good faith

ii. Quantity 

1. § 2-306: another policing provision: measures quantity by requirement outputs that may occur in good faith

iii. Delivery 

1. § 2-308: seller’s place of business

2. § 2-307: delivery in single lot instead of several lots

iv. Payment 

c. Power to Transfer – § 2-403
i. Types of title:

1. Good 

2. Void

3. Voidable 

ii. Purchaser = someone who takes by sale or any other voluntary transaction 

1. Ex: thief is not a purchaser because not a voluntary transaction 
2. Need transfer of interest

a. Ex – while borrowing is voluntary, there is no transfer of interest ( no purchase
iii. Power to Transfer Good Title – § 2-403(1)  
1. Person with voidable title has power to transfer good title to good faith purchaser for value.  

iv. Entrustment – § 2-403(2)
1. Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business (§ 2-403(2))

a. "Entrusting" = any delivery and any acquiescence in retention of possession 
i. regardless of any condition expressed between the parties to the delivery or acquiescence
ii. regardless of whether the procurement of the entrusting or the possessor's disposition of the goods have been such as to be larcenous under the criminal law
b. Must be a merchant who deals in goods of that kind

i. Ex – dry cleaner doesn’t deal clothes, just cleans them; whereas watch repair shop might also sell watches

1. Therefore, dry cleaner does not have power to transfer all rights of the entruster, but watch repair shop does
d. Additional Terms in Acceptance or Confirmation – § 2-207

i. Rule: If an acceptance includes an additional term, can still constitute an acceptance:

1. 2 options: Proviso clause acts as a railroad switch
a. If  acceptance is made conditional on accepting the additional term ( not an acceptance but is a counter-offer
i. Conduct by both parties recognizing the existence of a K is enough to establish a K – § 2-207(3) 
1. Terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act

b. If acceptance is not made conditional on accepting the additional term ( acceptance 
i. Additional terms = proposals for addition to the K
1. Between merchants such terms become part of the contract UNLESS:

a. (a) the offer expressly limits acceptance to the terms of the offer;

b. (b) They materially alter it;  or
i. Ex: (found in 2-207 Comment 4) negation of standard implied warranties; etc.
c. (c) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received

ii. Different terms: treat just like additional terms
1. Majority: apply 2-207(2) to different terms, but it would never become part of K because of (b) or (c) above

e. Warranties

i. Warranty of Title – § 2-312

1. Implied in a K for sale:
a. (a) Warranty by seller that title is good

i. Good faith is irrelevant
1. Issue: whether title is good, not whether seller thought it was good title
b. (b) The goods shall be delivered free from any security interest or lien or encumbrance without the buyer’s knowledge
i. Knowledge: actual knowledge, not just notice
2. Disclaimer: only by specific language or by circumstances that give buyer reason to know that seller does not claim title or that he is selling such title as he may have 
a. Selling “as is” does not disclaim warranty of title 

3. Foreclosure: 
a. Lay person selling gives warranty of title. 

b. Sheriff selling does not give warranty of title 

ii. Express – § 2-313
1. Affirmation, sample, description, display of goods that forms basis of bargain ( express warranty (can be written or oral)

a. Affirmation of fact: § 2-313 (2): Not necessary for seller to use formal words such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the goods does not create a warranty

i. Can’t be opinion or “puffing” ( must be an affirmation of fact 

1. To determine whether puffing or affirmation of fact, look at :

a. Verifiability ( affirmation of fact

b. Orally ( puffing

c. Written ( affirmation of fact

d. Hedging ( puffing 

e. Experimental goods ( puffing

f. Standardized goods ( affirmation of fact

g. Statements about consequences of buying goods (not goods themselves) ( puffing 

b. Basis of the bargain

i. If seller speaks around time of K, any words spoken will become part of basis of bargain

1. Official Comment 8: All statements of seller form basis of bargain unless good reason is shown to the contrary

ii. If affirmation of fact is made after sale:

1. 2 views:

a. modification of K adding in express warranty
i. does not need to be supported by consideration if reasonable 

b. if the good can still be returned at time of affirmation, it can form basis of bargain 

iii. Implied 

1. Two types:

a. Implied Warranty of Merchantability – § 2-314

i. Requirements:
1. Only applies to merchant seller (in goods of that kind)
2. Goods must be fit for ordinary purpose for which they are used 
a. Note: foreseeability is relevant

i. Ex: woman locks herself in trunk for 9 days, sues Ford ( not ordinary purpose of car trunk to store people

3. Goods are adequately, contained, packaged and labeled as agreement may require

a. Serving food or drink is considered a sale whether paid for or not

i. Ex: if someone is cut by a wineglass at a restaurant ( warranty attaches 

ii. Food cases:

1. 2 views:

a. (1) Foreign object test – if there is a foreign object ( breach of IWM

b. (2) Reasonable expectation test – if consumer would reasonably expect to find object in food ( no breach

i. Note: might matter where person if from in term of expectations

b. Implied Warranty of Fitness for a Particular Purpose – § 2-315

i. (1) Where seller has reason to know of the particular purpose for which the goods are required AND
ii. (2) Buyer relies on seller’s skill or judgment to select suitable good 

iv. Disclaimer of warranties: § 2-316
1. Disclaiming Warranty of Title: § 2-312
a. Need specific language focusing on the fact that it’s a disclaimer of title

i. No conspicuosity requirement
ii. “As is” does NOT disclaim
2. Disclaiming Express Warranties: 
a. § 2-316(1): Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other;  but subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable
i. If you can make creation and negation of warranty consistent ( both will apply

ii. If you cannot make them consistent ( no negation of warranty 

1. Another way to disclaim: PER

a. Because of the PER, proof of the express warranty may be excluded (ie, if express warranty is oral or sample)

3. Disclaiming Implied Warranties: § 2-316(3)
a. Exceptions to disclaimer for all implied warranties: 

i. (a) Disclaimed by: “as is,” “with all faults,” or other language which calls the buyer’s attention to the exclusion of warranties 

1. No conspicuosity requirement

2. Post Sale Disclaimers

a. Majority view: post sale disclaimer of an implied warranty is no good
b. Minority view: disclaimer becomes part of BOB ( need an agreement

i. Majority’s critique: other side would never agree to disclaimer ( this would never work 

ii. (b) Examination (or refusal to examine) the goods by the buyer, before entering into K

iii. (c) Course of dealing, course of performance or trade usage

b. Disclaiming Implied Warranty of Merchantability: § 2-316(2)
i. Requirements:

1. Must mention merchantability 

2. If in writing ( must be conspicuous

a. Fine print is not conspicuous 

c. Disclaiming Implied Warranty of Fitness for a Particular Purpose:
i. Requirements:

1. Must be in writing

2. Must be conspicuous 

v. If not disclaimed, REMEDIES for breach:

1. Remedies for breach of warranty can be limited: § 2-316(4)
a. § 2-718: Liquidation or Limitation of Damages

i. Damages for breach by either party may be liquidated in the agreement if:

1. reasonable in the light of:
a. the anticipated or actual harm caused by the breach

b. the difficulties of proof of loss

c. and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy

ii. Unreasonably large liquidated damages: void as a penalty
1. Liquidated damages = reasonable pre-estimate of what damages would be

b. § 2-719: K Modification or Limitation of Remedy 

i. K may limit the buyer's remedies to:

1. return of the goods and repayment of the price or 
2. repair and replacement of non-conforming goods or parts
a. Usually, seller will replace goods and no lawsuit arises 

ii. Unless:

1. A limited remedy fails of its essential purpose – then apply remedies as provided in Article
a. Ex: exclusive remedy has failed its essential purpose because Seller cannot repair or replace, or Buyer has had to get it repaired way too many times
b. Other remedies: § 2-714, 2-715, 2-716
2. The limitation or exclusion is unconscionable. 
a. Ex - Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable 
i. But limitation of damages where the loss is commercial is not

b. 2 views:
i. Independent

ii. Dependent

vi. DEFENSES to Warranty Actions

1. (1) Notice§ 2-607(3)(a): No notice ( no remedy
a. If tender has been accepted:

i. Buyer must notify the seller of breach
1. within a reasonable time after he discovers or should have discovered any breach
ii. If B does not notify ( no remedy

1. Bringing lawsuit counts as notice in Majority of Jx
2. Notice requited even if S knows of breach
a. Rationale: Even if S knows of breach, B might not care about it 

3. If someone other than B is hurt:

a. He does not need to give notice, only B must give notice

i. However, could give rise to privity defense

2.  (2) Privity of K

a. Exists between 2 parties contracting

i. If a B is suing S, privity exists 

b. Horizontal privity - § 2-318: Third party beneficiaries

i. Alternatives: depending on what each jx adopts
1. (a): 
a. Extends to natural person 
i. Does not include corporations 

b. Extends privity to family or HH of B or someone who is guest in B’s home

c. Must be injured in person 

i. No property damage

2. (b) 

a. Extends to natural person 

i. Does not include corporations

b. Extends privity to someone who may reasonably be expected to use, consume or be affected by the goods
c. Must be injured in person 

i. No property damage

3. (c)

a. Extends privity to any person who may reasonably be expected to use, consume or be affected by the goods
i. Not limited to natural persons ( can include corp.

ii. Not limited to personal damage

c. Vertical privity 

i. Defense of privity up the chain will not be accepted by most courts

1. Suits against immediate seller, manufacturers are permissible as long as within the horizontal privity limits

vii. Magnuson-Moss Warranty Act

1. Policing of warranty provisions by federal govt

a. § 101(3): Consumer = buyer of any consumer product

i. Consumer product: any tangible personal property that is distributed in commerce and normally used for family, personal use
1. Even though it is used by corp entity, it is still a consumer product

b. Act does not force any person to give a warranty

i. But, if you do, you could subject yourself to Act

1. § 102(a): Act applies to written warranties
a. Written warranty defined as a written affirmation of fact…which relates to the nature of the material or workmanship of the consumer product

b. Oral warranties not subject to Act

2. Can be full or limited warranty

a. Full – must meet standards in § 104

i. If you fail to meet § 104 standards ( limited warranty

f. Unconscionability – § 2-302
i. § 2-302(1) If the contract or any clause of the contract is found unconscionable at the time it was made:
1. The court may:

a. 3 options:

i. refuse to enforce the contract, or 
ii. it may enforce the remainder of the contract without the unconscionable clause, or
iii. it may so limit the application of any unconscionable clause as to avoid any unconscionable result
b. Does not include monetary damages as an option
2. Must show unconscionablity at time K was made

a. Too late if you try to show U at performance stage

i. Contrast with good faith ( only at performance/enforcement stage; not at time of K formation
1. Unlike good faith, which is a question of fact, U is a question of law

3. The parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination of whether K is unconscionable
ii. Types of unconscionability:

1. (1) Substantive

a. Terms of K

i. What is in K itself ( finds idea in “oppression and one-sided” language in Official Comment

2. (2) Procedural 

a. Finds in idea of “unfair surprise” in Official Comment 

i. Look to age of parties, literacy of party who is claiming the other side was acting U, bargaining position of parties, whether buyer could have gotten goods somewhere else

3. Majority view: need a little of both 

VI. Step 5: Executory Stage
a. Anticipatory Repudiation
i. Step 1: Look to see if one party is repudiating performance obligation ( apply § 2-610

1. § 2-610: If one party repudiates

a. The aggrieved party may:
i. (a) await performance by the repudiating party;  or

ii. (b) resort to any remedy for breach (Section 2-703 or Section 2-711)

1. even though he has notified the repudiating party that he would await the latter's performance and has urged retraction
iii. (c) in either case suspend his own performance
1. or proceed in accordance with the provisions of this Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (Section 2-704).

2. Repudiation: unequivocal communication of intention not to perform

a. Must be clear (can be oral, written, or through conduct) that says the deal is off

i. Danger: if what was said by S really wasn’t a repudiation and B suspends performance ( B will repudiate K himself

ii. Step 2: If ambiguous, look to ( § 2-609 (Right to adequate assurance of performance)
1. If reasonable grounds for insecurity arise with respect to the performance

a. the other party may:

i. in writing demand adequate assurance of due performance and
1. “Demand”: requires use of strong language

ii. until he receives such assurance may (if commercially reasonable) suspend any performance for which he has not already received the agreed return.

b. “Reasonable grounds for insecurity” and “adequate assurance”:
i. Use commercial standards to determine ( not basic legal standards or common sense 

2. Acceptance of any improper delivery or payment does not prejudice the aggrieved party's right to demand adequate assurance of future performance.

3.  After receipt of a justified demand:

a. failure to provide (within a reasonable time not exceeding thirty days) such assurance of due performance is a repudiation of the contract.

iii. Step 3: Retraction of Anticipatory Repudiation – § 2-611

1. § 2-611:

a. (1) Until the repudiating party's next performance is due he can retract his repudiation

i. unless the aggrieved party has since the repudiation:

1. cancelled or materially changed his position or

2. indicated that he considers the repudiation final.

b. (2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform

i. but must include any assurance justifiably demanded under the provisions of this Article (Section 2-609).

c. (3) Retraction reinstates the repudiating party's rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation

b. Risk of Loss

i. § 2-509: Risk of Loss in Absence of Breach
1. First, determine if Shipment of Destination K
a. If K doesn’t specify type of K ( default is shipment (Official Comment to § 2-503)
2. Shipment Ks: § 2-509(1)(a) ( Risk of loss passes to B when goods are duly delivered to carrier 
a. Duly deliver = tender correctly 
i. § 2-504: Seller must:
1. (a) put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case;  and

2. (b) obtain and promptly deliver or tender in due form any document necessary to enable the buyer to obtain possession of the goods or otherwise required by the agreement or by usage of trade;  and

3. (c) promptly notify the buyer of the shipment
b. If goods are destroyed in route ( risk passes to B

3. Destination Ks: § 2-509(2): requires S to deliver them at a particular destination and the goods are there duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are there duly so tendered as to enable the buyer to take delivery

a. Duly deliver = tender correctly 

i. § 2-503: Manner of Seller’s Tender of Delivery

1. Tender must be at a reasonable hour, and if it is for goods, they must be kept available for a reasonable time to allow the buyer to take possession 

2. Unless otherwise agreed, buyer must furnish facilities for receipt of goods

b. If goods are destroyed in route ( risk passes to S
ii. § 2-510: Effect of Breach on Risk of Loss

1. (1) Where tender of delivery of goods so fails to conform to K as to give right of rejection:

a. risk of loss remains on the S
i. until cure or acceptance

2. (2) Where B rightfully revokes acceptance
a. he may (to extent of any deficiency in his effective insurance coverage) treat the risk of loss as having rested on S from the beginning
i. Note: insurance likely will cover
3. (3) Where B repudiates or is otherwise in breach before risk of their loss has passed to him

a. S may (to extent of any deficiency in his effective insurance coverage) treat risk of loss as resting on the B for a commercially reasonable time.

iii. Shipment/Destination Terms

1. § 2-319: FOB and FAS

a. FOB = free on board; must specify either shipment or destination after FOB term
i. FOB shipment = S must at that place, ship goods in manner provided by § 2-504 and bear the expense and risk of putting them into possession of the carrier
1. Ex: FOB Detroit, S in Detroit puts boxes on carrier.  Before they are on railroad to Alabama, carrier crashes.  B has risk of loss b/c S shipped in manner of § 2-504 and put into hands of carrier.

ii. FOB destination = S must, at his own expense and risk, transport goods to that place of destination and tender them in manner provided in § 2-503

iii. Either FOB shipment or destination = if the FOB term is a vessel, car or vehicle, S must, at his own expense and risk, load goods on board and S must comply with § 2-323 (bill of lading)

1. Ex: FOB Railroad car Detroit.  S in Detroit puts box on carrier.  Carrier crashes before getting to railroad.  S has risk of loss because the goods were not loaded on vessel.

b. FAS = free alongside

i. If term FAS vessel at a named port, S must:

1. At his own expense and risk deliver goods alongside vessel
2. Obtain and tender receipt for goods in exchange for which carrier is under duty to issue bill of lading

ii. Ex: $1,800 FAS S.S. Seaworthy, NY.  Box is delivered to dock and receipt given, dock collapses.  Risk passes to B.

2. § 2-320: CIF and C&F

a. CIF = price includes cost of goods, insurance and freight

i. Shipment K; not a destination K

1. Risk passes to buyer upon shipment (Official Comment to § 2-320)
b. C & F= price includes cost of goods and freight
3. § 2-322: Delivery ex-ship

a. If term of delivery is ex-ship (which means from the carrying vessel):

i. S must discharge all liens arising out of the carriage and furnish B with direction which puts carrier under duty to deliver goods AND

ii. Risk of loss does not pass to B until goods leave ship’s tackle or are otherwise properly unloaded 

iv. Excuse Rules ( One party is excused from performance ( not a breach

1. § 2-613: Casualty to Identified Goods

a. Section only applies if:

i. Two initial requirements:

1. neither party is at fault and
a. Fault = includes willful conduct, but also includes negligence (Official Comment)
2. risk has not passed to B 
ii. K must require a particular good and assumption that that good will be used in performance

1. If loss is total ( K is avoided AND

2. If loss is partial or goods have so deteriorated as no longer to conform to K ( B may demand inspection and either treat K as avoided or accept goods with due allowance from K price for deterioration or deficiency in quantity 
iii. Ex – K for a particular painting and painting is destroyed in hurricane while still in the warehouse (absent any negligence)
2. § 2-614: Substituted Performance

a. Section applies if:

i. neither party is at fault and

ii. agreed carrier commercially impracticable and

iii. reasonable substitute is available

b. S/B cannot call K off ( S if forced to put goods on commercially reasonable substitute carrier and B is forced to accept them

i. If not reasonable sub ( K is over 

c. Also applies to currency ( can have substantial equivalent payment 

i. Ex: if B can’t pay in rubles (required by K), he can pay in another currency as long as it is a substantial equivalent

3. § 2-615: Excuse by Failure of Presupposed conditions

a. 3 requirements for non-liability for delay in delivery or non-delivery
i. (1) Must show that S has not assumed greater obligation
1. If S says that he will deliver come hell or highwater ( S will have to perform whether one of the these events occur or not ( S gives up ability to be excused 

ii. (2) S must prove that occurrence of contingency (ie, increased cost) has rendered his performance commercially impracticable
1. Very few cases where S gets off for increased costs (which is the usual argument)

iii. (3) Contingency cannot be foreseeable at time K was made

iv. (4) S must seasonably notify B

v. (5) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable

1. S can create an allocation ( allocate items left among his customers and himself 

a. When this is complete, the S must notify B seasonably that there will be delay or non-delay and must tell B of estimated quota available to B

b. Section applies to S ( impossibility and impracticability 

i. Argument that frustration of purpose applies to B ( common law has not been displaced 

c. Could be overlap between § 2-615 and § 2-613:

i. Ex: B wants oranges from a particular field, fire destroys fields through no fault of either party

1. Might be able to use § 2-613 if this was about unique oranges 

VII. Step 6: Performance Stage

a. § 2-301: S is to transfer and deliver goods, B is to accept and pay

b. § 2-503, § 2-504: Manner of S’s Tender of Delivery; Shipment by Seller 

i. See above

c. § 2-507: Effect of S’s Tender, Delivery on Condition

i. Tender of delivery is condition to the B’s duty to accept and his duty to pay for them

1. Tender entitles S to acceptance of goods and payment according to K

2. Where payment is due and demanded on delivery to B, right against S to retain them is conditional upon his making payment due

d. § 2-511: Tender of Payment by Buyer; Payment by Check

i. (1) tender of payment is a condition to S’s duty to tender and complete any delivery

ii. (2) Tender of payment sufficient when made in manner of ordinary course of business, unless S demands payment in legal tender and gives any extension of time reasonable necessary to procure it

iii. (3) Payment by check is conditional and defeated as between parties by dishonor of check 

e. § 2-513: B’s right to inspection of goods
i. B has right before payment or acceptance to inspect goods at any reasonable place and time in any reasonable manner 

1. When S is required to send goods to B ( inspection may be after arrival of goods 

2. B bears expenses for inspection 

VIII. Step 7: Rejection and Cure 

a. § 2-601: Perfect Tender Rule

i. If the goods or tender of delivery fail in ANY respect to conform to K, B may:

1. (1) Reject the whole

2. (2) Accept the whole

3. (3) Accept any unit and reject the rest 

ii. Exceptions to perfect tender rule:

1. § 2-508: Cure by Seller of Improper Tender or Delivery;  Replacement
a. Seller can cure non-conforming good/tender if:

i. (1) the time for performance has not yet expired
1. must make a conforming delivery within the K time
ii. (2) the seller seasonably notifies the buyer of his intention to cure 

b. Ways to cure a non-conforming good: Replacement or repair
i. Shaken Faith Doctrine

1. Argument that faith in good is so shaken that cure can only be done through replacement, not repair (Zibriskie)
c.  If the seller had reasonable grounds to believe goods would be acceptable and buyer rejects:

i. the seller may have a further reasonable time to substitute a conforming tender
1. But must seasonably notify the buyer
ii. 2 theories:

1. (1) Majority: applies when S ships goods he reasonably expects will be acceptable (applies most of the time)

2. (2) Minority: only applies when S actually knows there is a problem, but thinks it will be acceptable (would rarely apply)

2. De minimis – common law

3. § 2-504: Shipment by seller

a. Failure to promptly notify B of shipment or to make proper K under § 2-504(a) is ground for rejection only if material delay or loss ensues 

4. § 2-612: Installment Ks

a. B may reject any installment that is non-conforming if non-conformity substantially impairs value of installment 

5. § 2-614: Substituted Performance

a. Without fault of either party, berthing, loading or unloading facilities or agreed upon carrier becomes unavailable or makes delivery commercially impracticable ( if commercially reasonable sub is available ( substitute performance must be tendered and accepted 

b. If agreed upon manner or payment fails b/c of domestic or foreign govt regulation ( S may withhold or stop delivery unless B provides commercial substantial equivalent payment 

i. If delivery has already been taken ( payment by means provided by regulation discharges B’s obligation unless regulation is discriminatory, oppressive or predatory 

b. Rejection
i. Procedural and substantive aspects of rejection
1. Procedural (§ 2-602)

a. (1) must be within reasonable time after delivery and 
b. (2) must seasonably notify S

2. Substantive = must qualify under § 2-601 (ie, goods tendered were not perfect)

3. Wrongful rejection: 
a. Need both procedural and substantive aspects or wrongful rejection
b. Wrongful rejection = acceptance and is also a triggering event
ii. § 2-603: Merchant B’s duties as to rightfully rejected goods

1. B’s duty after rejection (when S has no agent or place of business at market):

a. Follow any reasonable instructions from S 

i. If no instructions:

1. If goods are perishable or might decline in value quickly:

a. B has duty to make reasonable efforts to sell them for the S’s account 

i. If B sells goods ( he is entitled to reimbursement for reasonable expenses in caring for and selling goods and usual commission 
2. If not perishable: § 2-604

a. B may store rejected goods for S’s account, or

b. reship them, or

c. resell them with reimbursement

b. B held under duty of good faith 

iii. § 2-605: Waiver of B’s objections by failure to particularize

1. (1) B must state defect if:

a. (1) S could cure it if stated OR

b. (2) Between merchants and S has requested in writing for statement of defects 

2. (2) Payment against documents made w/o reservation of rights precludes recovery of payment for defects apparent on face of documents 

IX. Step 8: Acceptance 
a. § 2-606: Acceptance of goods  

i. When B:

1. (1) After a reasonable opportunity to inspect goods, B signifies to S that goods are conforming or that he will retain them in spite of their non-conformity 

2. (2) After a reasonable opportunity to inspect goods, fails to make an effective rejection, either substantively or procedurally

a. If B does nothing ( acceptance 

b. If B fails to reject properly (wrongful rejection) ( acceptance 

i. Here, B will be stuck with crap goods 

1. Remedy ( revoke acceptance 

3. (3) Does any act inconsistent with S’s ownership
a. If act is wrongful against S ( acceptance only if ratified by S

ii. Acceptance of a part of any commercial unit is acceptance of that entire unit

b. § 2-607: Effect of Acceptance

i. (1): once there has been an acceptance, B must pay at K rate for any goods accepted

ii. (2): acceptance of goods by B precludes rejection of goods

X. Step 9: Revocation of Acceptance

a. § 2-608:

i. Like rejection, revocation of acceptance has procedural and substantive aspects:

1. Procedural
a. (1) B must revoke in reasonable time and
b. (2) must seasonably notify S

c. Official Comment 5: in 2-608, don’t mean particularized notice as in 2-605, but more is required than in notice given in 2-607

2. Substantive = B may revoke acceptance if non-conformity substantially impairs its value to HIM
a. May only revoke acceptance if B has accepted on either of following 2 grounds:

i. (1) On the reasonable assumption that non-conformity would be cured and has not been cured OR

ii. (2) If non-conformity was not discovered and acceptance was reasonably induced by difficulty of discovery or by S’s assurances 
b. “to him” ( drafters meant for this to be subjective ( might not impair value to EVERY buyer

ii. Cure – § 2-508
1. No textual basis for cure for revocation of acceptance

a. Modern case law twists language of § 2-608(3) to justify cure after revocation of acceptance 

XI. Step 10: Seller’s Remedies
a. Insolvency = Defined by Code in § 1-201 as “being unable to pay debts as they become due; being insolvent in relation to federal bankruptcy law”

i. § 2-702: S’s Remedies on Discovery of Buyer’s Insolvency ( Credit Sale
1. Deals with credit sale in which S has sold goods to insolvent buyer

a. (1) Before goods have been delivered:

i. S can refuse delivery unless he receives cash, or
ii. stop delivery if already been given to a carrier, pursuant to § 2-705
b. (2) If goods have already been delivered ( S can reclaim goods if:

i. (1) B received goods while already insolvent AND

ii. (2) S must demand return within 10 days of B’s receipt of goods 

1. Exception to 10 day limit: 
a. Misrepresentation made:

i. to particular S, and

ii. must be in writing, and
iii. within the last 3 months
iv. Ex: if B made misrep to newspaper ( not enough 

c. (3) S’s right to reclaim under sub (2) is subject to the rights of a buyer in ordinary course or other good faith purchaser under this Article (Section 2-403).  

i. Ex: S delivers goods to B, goods arrive, B gives goods away to C.  S discovers that B is insolvent, makes demand to reclaim goods

1. C is not a buyer in the ordinary course of business.  But, C is a good faith purchaser

a. Purchase includes gift or any other voluntary transaction 

i. Therefore, C’s rights trump S’s rights

2. Bankruptcy § 546: right of reclamation against trustee ( trustee’s rights will be subordinated to seller’s reclamation rights 

ii. § 2-507: Cash sale
1. Where payment is due upon delivery of goods ( B’s right to retain goods is conditional on B making payment 

a. S gives goods and says “pay now” and check bounces ( S can get goods back because goods were given on condition of payment and condition has not been satisfied 

2. No specific time limit for S to exercise right of reclamation, however, right will be defeated when delay causes prejudice to B (Official Comment)

3. If B refuses to give goods back, Code does not deal with self-help, but 1-103 says that prior law is good law ( physical violence threatened by S could create liability on part of S

4. Note: if check is post-dated ( considered credit ( § 2-702 applies 

b. Generally

i. § 2-703: S’s Remedies in General

1. 4 triggering events:

a. (1) B wrongfully rejects

b. (2) B wrongfully revokes acceptance

c. (3) B fails to make payment due

d. (4) B repudiates K 

2. Remedies:

a. S may:

i. (1) Withhold delivery of goods

ii. (2) § 2-705: S may stop delivery

iii. (3) § 2-704: 

iv. (4) § 2-706: S may resell goods and recover damages 

v. (5) § 2-708: S may recover damages for non-acceptance or price (§ 2-709)

vi. (6) Cancel 

3. Election of Remedies (Official Comment): this article rejects any doctrine of election of remedies ( remedies are cumulative in nature and include all remedies for breach

ii. § 2-704: S’s Right to Identify goods to K notwithstanding breach or to salvage unfinished goods
1. Aggrieved S under § 2-703 may:

a. Identify to K conforming goods not already identified at time of breach if in S’s possession

b. Resell goods which have been intended for particular K even though goods are unfinished

2. Where goods are unfinished, S may (w/reasonable commercial jmt):

a. (1) Complete manufacture and wholly identify goods to K OR

b. (2) Cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner 

iii. § 2-705: S’s stoppage of delivery in transit or otherwise

1. S may stop delivery of goods in possession of carrier when he discovers B is insolvent, when B repudiates or fails to make payment due before delivery of S has any other reason to reclaim goods 

a. S may stop delivery until:

i. Receipt of goods by B

iv. § 2-706: S’s Resale Including K for Resale

1. S may resell goods ( most common remedy
a. When resale made in good faith and commercially reasonable manner ( S may recover difference between resale price and K price together with incidental damages allowed under § 2-710, less expenses saved 

i. Ex: If K price was $10K, B repudiates K, S still has goods, S can now resell goods for $6K.

1. If S resells in good faith and in commercially reasonable way, he can collect difference of $4K by suing B plus incidentals minus expenses saved

2. Resale may be at public or private sale 

a. Method, manner, time, place and terms must be commercially reasonable 

i. Resale must be reasonably identified as referring to broken K, but not goods in existence 

b. Private sale: S needs to notify B if selling at private sale 

c. Public sale:

i. Only identified goods may be sold except where there is recognized market for public sale of futures in goods of the kind

ii. Must be made at usual place or market for public sale if reasonably available

1. Exception: if goods are perishable, S must give B reasonable notice of time and place of resale

iii. If goods not w/in view of those attending sale ( notification of sale must state place where goods are located and provide for their reasonable inspection by potential bidders and

iv. S may buy


3. Purchaser at resale who buys in good faith ( takes goods free of any rights of original B, even though S fails to comply with section 

4. S is not accountable to B for any profit made on resale 
a. Ex: If S resells for more than K price ( K for $10K, S resells for $12K ( S does not owe B $2K in profits 
b. Ex: If S resells for more than K price, but had expenses of $100 to resell

i. Code doesn’t deal with this, but doesn’t seem like S should be able to collect expenses 

5. If S violates § 2-706 ( shunted into § 2-708

v. § 2-708: S’s Damages for Non-acceptance or repudiation

1. Difference between market price at time and place of tender and unpaid K price, together with incidental damages, but less expenses saved (ie, shipment expenses)

a. Use when no duty to resell

i. Can’t use resale formula if you resell in bad faith or in a commercially unreasonable way 

b. § 2-723: how to get market price if you can’t find one

i. If evidence is not readily available ( price prevailing within reasonable time before or after or another place which would serve as reasonable substitute 

c. Delivery term in K will give you date and place of delivery

i. FOB terms: 

1. FOB destination: place of tender is destination

2. FOB shipment: place of tender is place of shipment 

2. Use this if S is not required to resell 

vi. § 2-709: Action for price

1. When B fails to pay price as it becomes due, S may recover incidental damages plus price of:

a. Goods accepted or conforming goods lost or damaged within commercially reasonable time after risk of loss passes to B

b. Goods identified to K if S is unable after reasonable effort to resell at reasonable price

2. Can use this remedy when goods have already been accepted 

vii. § 2-710: S’s Incidental Damages

1. Include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, transportation, care and custody of goods after B’s breach, in connection with return or resale of goods resulting from breach

viii. § 2-718: Liquidation or limitation of damages

1. Damages may be liquidated only if reasonable in light of anticipated or actual harm caused by breach 

a. Term fixing unreasonably large liquidated damages ( void as a penalty

b. Official Comment 1: unreasonably small amount ( unconscionability issue

ix. § 2-719: Contractual Modification or Limitation of remedy*

1. Agreement may provide for remedies in addition to or in substitution of those provided in Article 2 and may limit or alter measure of damages recoverable

a. Consequential damages may be limited or excluded unless unconscionable 

XII. Step 11: Buyer’s Remedies
a. S Insolvent
i. § 2-502: 

1. If B has paid for goods and S has not delivered, B can get goods if S became insolvent within 10 days after receipt of first payment 

b. Generally:

i. § 2-711: B’s Remedies in General 

1. 4 triggering events:

a. (1) When B rightfully rejects

b. (2) When B rightfully revokes acceptance 

c. (3) When S fails to make delivery 

d. (4) When S repudiates 

2. Remedies:
a. B can:

i. (1) Cover and have damages under § 2-712 as to all goods affected whether or not they have been identified in K or

ii. (2) Recover damages for non-delivery as provided in § 2-713

b. Where S fails to deliver or repudiates, B may also:

i. If goods have been identified ( recover them as provided in § 2-502

ii. In proper case, obtain specific performance, pursuant to § 2-716

ii. § 2-712: Cover

1. B may make in good faith and w/o reasonable delay a reasonable purchase of or K to purchase goods in substitution for those due from S

a. Failure of B to effect cover does not bar him from any other remedy

i. But, failure to cover may have other consequences (§ 2-715)

2. B, here, gets consequential plus incidental damages 

a. Cf to S who only gets incidental 

3. Ex: If K is for computers, B rejects, now B can cover by buying substitute goods, but B has a field day and buys better goods than the original K

a. Policing provisions come in here 

iii. § 2-713: B’s Damages for Non-delivery or repudiation

1. B can recover damages for non-delivery 

a. Measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller's breach.

i. B can use this formula if he doesn’t cover or doesn’t cover in good faith  

iv. § 2-715: B’s Incidental and Consequential damages

1. B is treated differently than S ( B gets consequential damages plus incidentals

a. Incidental damages include:

i. Expenses reasonably incurred in inspection, receipt, transportation and care of goods rightfully rejected, any commercially reasonable charges, expenses, or commissions in connection with cover and any other reasonable expense incident to delay or other breach 

b. Consequential damages include: 

i. any loss resulting from general or particularity requirements and needs of which the S at time of King had reason to know and which could not reasonably be prevented by cover 

ii. Injury to person or property proximately resulting from breach of warranty 

v. § 2-716: B’s right to specific performance or replevin

1. Specific performance is okay when goods are unique
a. SP is an equitable remedy ( will only be granted if there is no remedy at law

2. B has right of replevin for goods identified to K if after reasonable effort he is unable to effect cover for such goods*

a. Replevin is NOT an equitable remedy ( granted more widely than SP 

vi. § 2-717: Deduction of damages from price

1. B, on notifying S of his intention, may deduct all or any part of damages resulting from breach from any part of price still due under same K 

vii. § 2-718: Liquidation or Limitation of damages 
1. Damages may be liquidated only if reasonable in light of anticipated or actual harm caused by breach 

a. Term fixing unreasonably large liquidated damages ( void as a penalty

b. Official Comment 1: unreasonably small amount ( unconscionability issue

viii. § 2-719: Contractual Modification or Limitation of remedy*

1. Agreement may provide for remedies in addition to or in substitution of those provided in Article 2 and may limit or alter measure of damages recoverable

a. Consequential damages may be limited or excluded unless unconscionable 

XIII. Step 12: Statute of Limitations 

a. § 2-725: SOL in Contracts for sale

i. Action for breach of K must be commenced w/in 4 years after COA has accrued 

1. Parties may reduce period of limitation by original agreement to not less than 1 year, but may not extend it 

ii. COA accrues when breach occurs, regardless of aggrieved party’s lack of knowledge of the breach 

1. Breach of warranty occurs when tender of delivery is made
iii. Consider local law for tolling provisions 

XIV. Step 13: Entrusting

a. § 2-403: Power to Transfer; Good Faith Purchaser of Goods; “Entrusting”

i. A purchaser of goods acquires all title which his transferor had or power to transfer except that a purchaser of limited interest acquires rights only to extent of interest purchased 

1. When goods have been delivered under transaction of purchase, purchaser has power even though:

a. (a) transferor was deceived as to identity of purchaser

b. (b) delivery was in exchange for a check which was later dishonored

c. (c) agreed that transaction was to be a “cash sale”

d. (d) delivery was procured through fraud punishable as larcenous under criminal law 

ii. Entrustment of possession of goods to a merchant who deals in goods gives him power to transfer all rights of the entruster to a buyer in the ordinary course of business 

1. Entrusting = delivery and acquiescence in retention and possession regardless of any condition expressed between parties 
ARTICLE 5

I. Introduction to Letters of Credit

a. Two types:

i. Commercial

1. S and B don’t know each other, have never dealt with each other 

a. B goes to bank, asks bank to issue LOC to S, who is now the beneficiary 

i. Purpose = Format reduces anxiety, especially from S’s perspective 

ii. Standby

1. Same structure and function as a commercial LOC

a. Ex: mother and father divorce.  Father wants to take kids back to Germany with him.  Mother is afraid that father will never bring kids back.  LOC comes in

i. Father can go to bank and get a LOC that says that if he fails to bring children back by a certain date, mother will get a lot of money 

II. Step 1 – Scope of Application

a. § 5-101: Article may be cited as UCC – Letters of Credit 

b. § 5-103: Scope

i. (a) Article applies to LOC and certain rights and obligations arising out of LOC

ii. (c) With exception of § 5-103(a), (c), (d), 5-102(a)(9), 10, 5-106(d), 5-114(d) and extent prohibited by 1-302, 5-117(d), effect of Article may be varied by agreement 

1. Term in agreement excusing liability or generally limiting remedies for failure to perform obligations is not sufficient to vary obligations prescribed by this article 

iii. (d) Rights and obligations of an issuer to a beneficiary or a nominated person under LOC are independent of existence, performance or non-performance of a K or arrangement out of which LOC arises, including K between application and issuer, and between applicant and beneficiary 

III. Step 2 – Definitions

a. § 5-102: 

i. Applicant = person at whose request a LOC is issued 

ii. Beneficiary = person who under terms of LOC is entitled to have complying presentation honored 

iii. Issuer = bank or other person that issues LOC, but does not include individual who makes an engagement for personal, family or HH purposes

iv. Confirmer = nominated person who undertakes, at request or with consent of issuer, to honor a presentation under a LOC issued by another

v. Advisor = a person who, at the request of the issuer, a confirmer, or another adviser, notifies or requests another adviser to notify the beneficiary that a letter of credit has been issued, confirmed, or amended

1. Advises beneficiary but does not confirm it ( advises German beneficiary than American has issued credit ( not a confirmation

vi. Document = draft of other demand, document of title, investment security, certificate, invoice, or other record or representation of fact, law, right or opinion which is presented in written form or other medium permitted by LOC 

1. Cannot be oral

vii. Good faith = honesty in fact in conduct or transaction concerned 

IV. Step 3 – Form Whether Commercial or Standby Credit

a. § 5-104: Formal Requirements

i. LOC, confirmation, advice, transfer, amendment, or cancellation may be issued in any form that is a record and authenticated by:

1. (1) signature OR

2. (2) in accordance with agreement of parties or standard practice referred to § 5-108(e):

a. Issuer shall observe standard practices of financial institutions that regularly issue LOCs 

i. Determination of issuer’s compliance ( court interprets 

b. § 5-105: Consideration

i. Consideration not required to issue, amend, transfer or cancel LOC, advice or confirmation 

V. Step 4 – Issuance and Duration

a. § 5-106: Issuance, Amendment, Cancellation and Duration

i. (a) LOC is issued and becomes enforceable according to terms against the issuer when issuer sends or otherwise transmits it the beneficiary 

1. LOC is revocable only if it so provides

ii. (b) After LOC has issued, rights and obligations of beneficiary, applicant, confirmer or issuer are not affected by an amendment or cancellation to which person has not consented except when LOC provides that it is revocable or issuer may amend or cancel LOC w/o consent

iii. (c) If no stated expiration date ( LOC expired 1 year after stated date of issuance or date of issue

1. (d) LOC that states it is perpetual expires 5 years after stated date of issuance or date of issue 

VI. Step 5 – Documentary Nature of Letter of Credit (LOC)

a. § 5-102: 

i. Document = draft of other demand, document of title, investment security, certificate, invoice, or other record or representation of fact, law, right or opinion which is presented in written form or other medium permitted by LOC 

ii. Cannot be oral

b. § 5-108(g): If LOC under § 5-102(a)(10) contants nondocumentary conditions, issuer shall disregard nondocumentary conditions and treat them as if they were not stated

VII. Step 6 – Honor and Strict Documentary Compliance

a. § 5-108

i. (a): Issuer shall honor a presentation that appears on its face to strictly comply with terms and conditions of LOC, except as provided in § 5-109

1. § 5-109: fraud and forgery 

2. Strict compliance:

a. Ex: LOC showed shipment of top of raisins, but shipment shows ton of currants ( bank refuses to comply 

ii. (b): Issuer has reasonable time after presentation, but not beyond end of 7th business day of issuer after day of receipt of its documents:
1. (1) to honor

2. (2) if LOC provides for honor to be completed more than 7 business days after presentation, to accept a draft or incur a deferred obligation

3. (3) to give notice to presenter of discrepancies in presentation 

b. § 2-325: LOC

i. (1) Failure by B to seasonably furnish agreed LOC is breach of K for sale

ii. (2) Delivery to S of proper LOC suspends B’s obligation to pay.

1. If LOC is dishonored ( S may require payment directly from B after seasonably notifying him 

iii. (3) LOC = irrevocable credit issued by a financing agency of good repute

VIII. Step 7 – Independence Principle and Material Fraud

a. § 5-103(d): Scope

i. Rights and obligations of an issuer to a beneficiary or a nominated person under LOC are independent of existence, performance or non-performance of a K or arrangement out of which LOC arises, including K between application and issuer, and between applicant and beneficiary 
b. § 5-109: Fraud and Forgery

i. (a) If presentation is made which appears to comply with terms of LOC, but required document is forged or materially fraudulent, or honor of presentation would facilitate a material fraud by beneficiary on issuer or applicant:

1. (1) Issuer shall honor presentation, if honor is demanded by:

a. Nominated person who has given value in good faith and w/o notice of forgery or material fraud

b. A confirmer who has honored its confirmation in good faith

c. A holder in due course of a draft drawn under LOC which was taken after acceptance by issuer or nominated person OR

d. An assignee or issuer’s or nominated person’s deferred obligation that was taken for value and w/o notice of forgery or material fraud after obligation was incurred by issuer or nominated person AND

2. (2) Issuer, acting in good faith, may honor or dishonor presentation in any other case

ii. (b) If applicant claims that required documents are forged or materially fraudulent ( court may temporarily or permanently enjoin issuer from honoring a presentation or grant similar relief against issuer or other person only if court finds that:

1. Relief is not prohibited by law

2. Beneficiary, issuer or nominated person who may be adversely affected is adequately protected against loss that it may suffer if relief is granted

3. All conditions to entitle a person for relief under state law are met

4. Applicant is more likely than not to succeed on claim of forgery or material fraud 

IX. Step 8 – Subrogation

a. § 5-117: Subrogation of Issuer, Applicant and Nominated Person

i. (a) Issuer that honors a beneficiary’s presentation is subrogated to rights of beneficiary to same extent as if the issuer were a secondary obligor 

ii. (b) Applicant that reimburses an issuer is subrogated to rights of issuer against any beneficiary, presenter or nominated person to same extent as if applicant were the secondary obligor 

b. See Ochowa case in book deals with subrogation and letters of credit ( read!!!

CISG

I. Part 1: Sphere of Application and General Provisions – Articles 1-13

a. Article 1: Scope

i. Requirements:

1. 1) K must be b/t parties whose place of business is in different states
a. Parties’ place of businesses must be clear from face of K

b. Nationality of parties not relevant

i. Ex: NY corp’s place of business: France.  NJ corp’s place of business: US ( Convention still applies 

2. 2) Both states have to be contracting states

ii. ANAYLSIS

1. 1) Do the parties have biz in different states?

2. 2) If so, are both states contracting? 

3. 3) Is the transaction excluded? 

iii. Even if w/in the scope, if the issue deals w/ liability, then it’s not to be determined by the convention

b. Article 2: CISG does not apply to the following sales:

i. Of Goods bought for personal, family or HH use, unless S at any time before conclusion of K neither knew or ought to have known that goods were bought for such use

ii. By Auction

iii. On Execution by authority of law

iv. Of Stocks, shares, investment securities, negotiable instruments, or money

v. Of Ships, vessels, hovercraft or aircraft

1. Ex: airplane tires

a. Make argument tires are included in section – but likely lose that argument
vi. Of Electricity 

1. Ex: gas

a. Make argument that gas is similar to electricity as source of power 

c. Article 3

i. Applied to K for sale of goods

1. Applies unless B will supply substantial part of materials necessary for manufacture or production

2. Does not apply if preponderant part of K is services 

d. Article 5

i. CISG does not apply to product liability 

e. Article 6:

i. Parties may exclude the application of the convention and can opt into it

1. If one party wants the convention to apply and the other doesn’t want it to apply ( convention will apply as long as it would have applied on its own terms

f. Article 7: 

i. In interpreting convention (  give due regard to international character of subject matter and promote uniformity and good faith in international trade

1. In order to promote uniformity ( must read case law from other signatory nations

2. Good faith is a wider policing provision here ( not limited to particular stages of K

g. Article 8

i. Statements made by and other conduct of party are to be interpreted according to his intent

h. Article 9

i. Parties are bound by any usage to which they have agreed and by any practices which they have established between themselves 

1. Parties are considered to have impliedly included usage parties knew or should have known and which is widely known in international trade 

i. Article 10: 

i. If the party has more than 1 place of business ( relevant place of business is that which is most relevant to K (ie, where formed, where K is to be performed)

j. Article 11: oral Ks fine

i. No SOF or PER requirement 

II. Part 2 – Formation of the K – Articles 14-24

a. Article 14 - Offers
i. Sub 1: A proposal for concluding a contract addressed to one or more specific persons constitutes an offer if it is sufficiently definite and indicates the intention of the offeror to be bound in case of acceptance. 
1. A proposal is sufficiently definite if it indicates the goods and expressly or implicitly fixes or makes provision for determining the quantity and the price
ii. Sub 2: A proposal other than one addressed to one or more specific persons is to be considered merely as an invitation to make offers, unless the contrary is clearly indicated by the person making the proposal
1. Invitation to make offer
b. Article 18: 

i. Silence or inactivity does not result in acceptance

c. Article 23: 

i. Conclusion of K is when acceptance becomes effective under this Convention 

III. Part 3 – Sale of Goods – Articles 25-88

a. General Provisions

i. Article 28: 

1. CISG does not broaden scope of application of specific performance

ii. Article 29: 

1. A contract may be modified or abrogated by the mere agreement of the parties
a. Modification needs no consideration to be binding

b. Obligations of Seller – Articles 30-52
c. Obligations of Buyer – Articles 53-65

d. Passing of Risk – Articles 66-70

e. Provisions common to obligations of S and B – Articles 71-88

IV. Part 4 – Final Provisions – Articles 89-101
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