GENERAL

· UCC adopted by each state individually (states were opposed to adoption of UCC by Congress)

· ALI and NCCUSL sponsor the UCC

· The general theme of the UCC is that whatever rule promotes trade is good

STEP I – UCC Article 1 Rules

PURPOSES AND POLICIES OF UCC

UCC §1-103
Construction of UCC to Promote Its Purposes and Policies; Applicability of Supplemental Principles of Law:
(a) The UCC must be liberally construed and applied to promote its underlying purposes and policies, which are:

(1) to simplify, clarify, and modernize the law governing commercial transactions;

(2) to permit the continued expansion of commercial practices through custom, usage, and agreement of the parties; and

(3) to make uniform the law among the various jurisdictions.

(b) Unless displaced by the particular provisions of the UCC, the principles of law and equity, including the law merchant and the law relative to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, and other validating or invalidating cause supplement its provisions.

Class Notes:

· Unless displaced by the UCC, prior law is good law

UCC §1-302
Variation by Agreement:
(a) Except as otherwise provided in subsection (b) or elsewhere in the UCC, the effect of provisions of the UCC may be varied by agreement

(b) The obligations of good faith, diligence, reasonableness, and care prescribed by the UCC may not be disclaimed by agreement. The parties, by agreement, may determine the standards by which the performance of those obligations is to be measured if those standards are not manifestly unreasonable. Whenever the UCC requires an action to be taken within a reasonable time, a time that is not manifestly unreasonable may be fixed by agreement.

(c) The presence in certain provisions of the UCC of the phrase “unless otherwise agreed”, or words of similar import, does not imply that the effect of other provisions may not be varied by agreement under this section.

Class Notes:

· Effect of provision may be changed by agreement

· Good faith, diligence, reasonableness, and care may not be disclaimed by agreement

· Even if you do not have the expression unless otherwise agreed it is considered automatically to be there

· May not agreed to something and not really realized it (e.g., as a result of usage of trade)

UCC §1-305
Remedies to Be Liberally Administered:
(a) The remedies provided by the UCC must be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special damages nor penal damages may be had except as specifically provided in the UCC or by other rule of law

(b) Any right or obligation declared by the UCC is enforceable by action unless the provision declaring it specifies a different and limited effect.

Class Notes:

· Remedies of the UCC must be liberally administered to make the injured party whole

· The code does not like consequential or punitive damages unless otherwise provided for in other sections of the UCC of by another rule of law

· People try to make the claim that it was malicious breach of contract; this is a different cause of action that moves away from contract law and closer to tort (tortification of a breach of contract claim)

UCC §1-308
Performance or Acceptance Under Reservation of Rights:
(a) A party that with explicit reservation of rights performs or promises performance or assents to performance in a manner demanded or offered by the other party does not thereby prejudice the rights reserved. Such words as “without prejudice,” “under protest,” or the like are sufficient.

(b) Subsection (a) does not apply to an accord and satisfaction.

Class Notes:

· Basically, this section suggests that if you have a breach of contract claim dispute, do not immediately put on the punching gloves

· Permits parties to move forward with reservation 

· A party that is injured but keeps on performing reserves the right to sue the other party at some future point

· Class Example: son purchased car for ill father substantially above market value; he realized he was spending too much, but wanted to please his father; the buyer could agree to go ahead with the sale and state that he reserved his rights to sue later (in response, the seller would argue novation, waiver, estoppel, ratification, etc.)

ARTICLE I DEFINITIONS

UCC §1-201
General Definitions:
(a) Unless the context otherwise requires, words or phrases defined in this section, or in the additional definitions contained in other articles of the UCC that apply to particular articles or parts thereof, have the meanings stated.

(b) Subject to definitions contained in other articles of the UCC that apply to particular articles or parts thereof:

(1) “Action”

(2) “Aggrieved party”

(3) “Agreement”, as distinguished from “contract”, means the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade as provided in Section 1-303.

(4) “Bank”

(5) “Bearer”

(6) “Bill of lading”

(7) “Branch”

(8) “Burden of establishing”

(9) “Buyer”

(10) “Conspicuous”, with reference to a term, means so written, displayed, or presented that a reasonable person against which it is to operate ought to have noticed it. Whether a term is “conspicuous” or not is a decision for the court. Conspicuous terms include the following:

(A) a heading in capitals equal to or greater in size than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same or lesser size; and

(B) language in the body of a record or display in larger type than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same size, or set off from surrounding text of the same size by symbols or other marks that call attention to the language

(11) “Consumer”

(12) “Contract”, as distinguished from “agreement”, means the total legal obligation that results from the parties’ agreement as determined by the UCC as supplemented by any other applicable laws.

(13) “Creditor”

(14) “Defendant”

(15) “Delivery”

(16) “Document of title”

(17) “Fault”

(18) “Fungible goods” means:

(A) goods of which any unit, by nature or usage of trade, is the equivalent of any other like unit; or

(B) goods that by agreement are treated as equivalent

(19) “Genuine”

(20) “Good faith”

(21) “Holder”

(22) “Insolvency proceeding”

(23) “Insolvent”

(24) “Money”

(25) “Organization”

(26) “Party”

(27) “Person”

(28) “Present value”

(29) “Purchase”

(30) “Purchaser”

(31) “Record”

(32) “Remedy”

(33) “Representative”

(34) “Right”

(35) “Security interest”

(36) “Send”

(37) “Signed” includes using any symbol executed or adopted with present intention to adopt or accept a writing

(38) “State”

(39) “Surety”

(40) “Term”

(41) “Unauthorized signature”

(42) “Warehouse receipt”

(43) “Writing” includes printing, typewriting, or any other intentional reduction to tangible form. “Written” has a corresponding meaning.

Class Notes:

· Unless context otherwise requires, words have the meaning stated

· Definitions are not hard and fast in the UCC; they are contextual

· Article I is for words used in multiple articles, unless a term is defined in a specific section of the code

· The UCC definitions for “fungible” and “signed” are different than the normal definitions

· All definitions are contextual

UCC §1-303
Course of Performance, Course of Dealing, and Usage of Trade:
(a) A “course of performance” is a sequence of conduct between the parties to a particular transaction that exists if:

(1) the agreement of the parties with respect to the transaction involves repeated occasions for performance by a party; and

(2) the other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the performance or acquiesces in it without objection.

(b) A “course of dealing” is a sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct

(c) A “usage of trade” is any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question. The existence and scope of such usage must be proved as facts. If it is established that such a usage is embodied in a trade code or similar record, the interpretation of the record is a question of law.

(d) A course of performance or course of dealing between the parties or usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware is relevant in ascertaining the meaning of the parties’ agreement, may give particular meaning to specific terms of the agreement, and may supplement or qualify the terms of the agreement. A usage of trade applicable in the place in which part of the performance under the agreement is to occur may also be utilized as to that part of the performance.

(e) Except as otherwise provided in subsection (f), the express terms of an agreement and any applicable course of performance, course of dealing, or usage of trade must be construed whenever reasonable as consistent with each other. If such a construction is unreasonable:

(1) express terms prevail over course of performance, course of dealing, and usage of trade;

(2) course of performance prevails over course of dealing and usage of trade; and

(3) course of dealing prevails over usage of trade.

(f) Subject to Section 2-209, a course of performance is relevant to show a waiver or modification of any term inconsistent with the course of performance.

(g) Evidence of a relevant usage of trade offered by one party is not admissible unless that party has given the other party notice that the court finds sufficient to prevent unfair surprise to the other party.

Class Notes:

None

SUPPLEMENTING THE UCC

UCC §1-103(b)
Construction of UCC to Promote Its Purposes and Policies; Applicability of Supplemental Principles of Law:
Unless displaced by the particular provisions of the UCC, the principles of law and equity, including the law merchant and the law relative to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, and other validating or invalidating cause supplement its provisions.

Class Notes:

· Unless the UCC displaces common law, use common law

· The UCC absorbs prior law that is not contradictory to it

POLICE FORCE OF THE UCC

GOOD FAITH

UCC §1-304
Obligation of Good Faith:
Every contract or duty within the UCC imposes an obligation of good faith in its performance and enforcement.

UCC §1-201(20)
General Definitions – Good Faith:
Except as otherwise provided in Article 5, good faith means honesty in fact and the observance of reasonable commercial standards of fair dealing.

Class Notes:

· Can only use good faith for enforcement and performance – NOT for contract formation

· Per UCC §1-201(20), good faith has both a subjective and an objective component

UNCONSCIONABILITY

UCC §1-302(b)
Variation by Agreement:
The obligations of good faith, diligence, reasonableness, and care prescribed by the UCC may not be disclaimed by agreement. The parties, by agreement, may determine the standards by which the performance of those obligations is to be measured if those standards are not manifestly unreasonable. Whenever the UCC requires an action to be taken within a reasonable time, a time that is not manifestly unreasonable may be fixed by agreement.

Class Notes:

· Not time limited (unlike good faith)

· Unconscionability could be used for the beginning stages of contract formation

· Composed of two components – procedural and substantive unconscionability

· You need a little of both components to have unconscionability

REASONABILITY

UCC §1-205
Reasonable Time; Seasonableness:
(a) Whether a time for taking an action required by the UCC is reasonable depends on the nature, purpose, and circumstances so the action.

(b) An action is taken seasonably if it is taken at or within the time agreed or, if no time is agreed, at or within a reasonable time.

Class Notes:

None

HOUSEKEEPING RULES

UCC §1-106
Use of Singular and Plural; Gender:
In the UCC, unless the statutory context otherwise requires:

(1) words in the singular number include the plural, and those in the plural include the singular; and

(2) words of any gender also refer to any other gender.

UCC §1-107
Section Captions:
Section captions are part of the UCC.

UCC §1-302(c)
Variation by Agreement:
The presence in certain provisions of the UCC of the phrase “unless otherwise agreed”, or words of similar import, does not imply that the effect of other provisions may not be varied by agreement under this section.

Class Notes:

None

STEP II – Contract Must Fit Within the Scope of Article 2 of the UCC

UCC §2-101
Short Title:
This Article shall be known and may be cited as UCC-Sales

UCC §2-102
Scope; Certain Security and Other Transactions Excluded From This Article:
Unless the context otherwise requires, this Article applies to transactions in goods; it does not apply to any transaction which although in the form of an unconditional contract to sell or present sale is intended to operate only as a security transaction nor does this Article impair or repeal any statute regulating sales to consumers, farmers or other specified classes of buyers.

UCC §2-104
Definitions: “Merchant”; “Between Merchants”; “Financing Agency”:
(1) “Merchant” means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.

(2) “Financing agency” means a bank, finance company or other person who in the ordinary course of business makes advances against goods or documents of title or who by arrangement with either the seller or the buyer intervenes in ordinary course to make or collect payment due or claimed under the contract for sale, as by purchasing or paying the seller’s draft or making advances against it or by rarely taking it for collection whether or not documents of title accompany the draft. “Financing agency” includes also a bank or other person who similarly intervenes between persons who are in the position of seller and buyer in respect to the goods (Section 2-707).

(3) “Between merchants” means in any transaction with respect to which both parties are chargeable with the knowledge or skill of merchants.

UCC §2-105
Definitions: “Transferability”; “Goods”; “Future” Goods; “Lot”; “Commercial Unit”:
(1) "Goods" means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action. "Goods" also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty (Section 2-107).

(2) Goods must be both existing and identified before any interest in them can pass. Goods which are not both existing and identified are "future" goods. A purported present sale of future goods or of any interest therein operates as a contract to sell.

(3) There may be a sale of a part interest in existing identified goods.

(4) An undivided share in an identified bulk of fungible goods is sufficiently identified to be sold although the quantity of the bulk is not determined. Any agreed proportion of such a bulk or any quantity thereof agreed upon by number, weight or other measure may to the extent of the seller's interest in the bulk be sold to the buyer who then becomes an owner in common.

(5) "Lot" means a parcel or a single article which is the subject matter of a separate sale or delivery, whether or not it is sufficient to perform the contract .

(6) "Commercial unit" means such a unit of goods as by commercial usage is a single whole for purposes of sale and division of which materially impairs its character or value on the market or in use. A commercial unit may be a single article (as a machine) or a set of articles (as a suite of furniture or an assortment of sizes) or a quantity (as a bale, gross, or carload) or any other unit treated in use or in the relevant market as a single whole.

Class Notes:

· “Specially manufactured goods”: it cannot be argued that specialty manufactured goods are not goods because of the brain power and thought and went into them (do not consider the predominant factor test for specialty manufactured goods)

UCC §2-106
Definitions: "Contract"; "Agreement"; "Contract for sale"; "Sale"; "Present sale"; "Conforming" to Contract; "Termination"; "Cancellation":
(1) In this Article unless the context otherwise requires "contract" and "agreement" are limited to those relating to the present or future sale of goods . "Contract for sale" includes both a present sale of goods and a contract to sell goods at a future time. A "sale" consists in the passing of title from the seller to the buyer for a price (Section 2-401). A "present sale" means a sale which is accomplished by the making of the contract.

(2) Goods or conduct including any part of a performance are "conforming" or conform to the contract when they are in accordance with the obligations under the contract.

(3) "Termination" occurs when either party pursuant to a power created by agreement or law puts an end to the contract otherwise than for its breach. On "termination" all obligations which are still executory on both sides are discharged but any right based on prior breach or performance survives.

(4) "Cancellation" occurs when either party puts an end to the contract for breach by the other and its effect is the same as that of "termination" except that the cancelling party also retains any remedy for breach of the whole contract or any unperformed balance.

UCC §2-107
Goods to Be Severed From Realty; Recording:
(1) A contract for the sale of minerals or the like (including oil and gas) or a structure or its materials to be removed from realty is a contract for the sale of goods within this Article if they are to be severed by the seller but until severance a purported present sale thereof which is not effective as a transfer of an interest in land is effective only as a contract to sell.

(2) A contract for the sale apart from the land of growing crops or other things attached to realty and capable of severance without material harm thereto but not described in subsection (1) or of timber to be cut is a contract for the sale of goods within this Article whether the subject matter is to be severed by the buyer or by the seller even though it forms part of the realty at the time of contracting, and the parties can by identification effect a present sale before severance.

(3) The provisions of this section are subject to any third party rights provided by the law relating to realty records, and the contract for sale may be executed and recorded as a document transferring an interest in land and shall then constitute notice to third parties of the buyer's rights under the contract for sale.

Class Notes on UCC §2-101 through §2-107:

· The battle is over whether the “transaction of goods” requirement was satisfied

· Even though “transaction of goods” is a very broad term, it is limited to the particular limitations of each section (e.g., if a section requires a sale then it only applies to sale and not to a lease)

· Predominant Factor Test (used by the Milau Court):

Look at the 2 components (services and goods) and apply the appropriate law for whichever predominates (i.e., apply common law if the services components predominates; apply UCC Article 2 if the goods component predominates)

· Specially Manufactured Goods are considered “goods” per the UCC

· Most contracts under the medical cases have been taken out of the “goods” context because most people go to the doctor to get “serviced” (e.g., not to a buy a shot)

· Insurance policies and membership contracts do not involve tangible things and, therefore, are not usually governed by Article 2 (see UCC §2-105 below)

· There is a split of authority with respect to electricity

· Crops: considered goods if easily severable from land (by either seller or buyer)

· Oil/Gas/Minerals: considered goods if severed from land by seller (considered property and subject to property law if removed from land by buyer)

· In some code sections, one or both parties must be “merchants” 

· Used in warranty sections (UCC §§2-314 and 2-315)

· Siemen v. Alden: the court did not apply UCC §2-314 because the D was not a merchant with respect to goods of the kind (he was not a professional with respect to the sale of these particular goods)

· **Split of authority as to whether farmers are merchants: the majority view is that holds that farmers are NOT merchants)

· There is NO mention of time with respect to merchant in the code; therefore, once one has decided to sell something, he or she is automatically a “merchant,” even though he or she may be selling for a very short time period

UCC §2-725(2)
Statute of Limitations in Contracts for Sale:
A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack of knowledge of the breach. A breach of warranty occurs when tender of delivery is made, except that where a warranty explicitly extends to future performance of the goods and discovery of the breach must await the time of such performance the cause of action accrues when the breach is or should have been discovered.

STEP III – Is the Contract Enforceable?

STATUTE OF FRAUDS

UCC §2-201
Formal Requirements; Statute of Frauds:
(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-606).

Class Notes on UCC §2-201 – Statute of Frauds:

*UCC §2-201(1):

· Require a writing that is sufficient to indicate that a contract has been formed

· Signed by the party against whom enforcement is sought

· Signed: see UCC §1-201(37): “Signed” includes using any symbol executed or adopted with present intention to adopt or accept a writing

· Writing: see UCC §1-201(37): “Writing” includes printing, typewriting, or any other intentional reduction to tangible form (so if a party was recorded and did not intend to enter into a contract, the writing requirement probably would not be satisfied)

· The only term that is mandatory is quantity

*UCC §2-201(2): Merchants’ Exception (use this only if subsection 1 is NOT satisfied and the parties are merchants) 

· Limited to merchants (the idea is that merchants should know what to do with writings of this type)

· Signed confirmatory letters will bound the senders of the letters

· The receiving party will be bound by the sender’s signature unless the receiving party objects within 10 days of receipt

· Bazak International v. Mast Industries: all the merchant needs to do is show that a contract existed (the majority rule is that no higher requirement is needed simply because the parties are merchants)

· Prior to this subsection, it was considered bad business practice to send confirmatory memo because it would not bind the recipient (it would only bind the sender to the memo’s terms)

· Now it is common business practice to send confirmatory memo because it can bind the recipient if the recipient does not respond within 10 days

*UCC §2-201(3): Three non-writing exceptions (use this only if subsection 1 is NOT satisfied)

· Specially manufactured goods – the key issue becomes whether the goods can be disposed in the ordinary course of business

· The other party admits - 

· Partial performance (no writing is required) – the law currently holds that the contract is enforceable when partial payment is made (e.g., even if the partial payment is a very small percentage of total contract price)

· The party against whom the contract is being enforced pleads the S/F (In response, the other party may try to use estoppel on equitable grounds)

· This code section is liberal in that it provides for many ways around the requirements of 2-201(1)

· Even if a party is able to show that a contract is enforceable per the S/F, he or she still needs to prove his or her case to prevail (all that has been established by the S/F is that there is a contract)

· The S/F can be satisfied with respect to a modification of a contract

· Official Comment 1 to UCC §1-103 (2nd paragraph) indicates that the S/F may NOT be waived

· New §2-201:

· Difference: you do NOT need to satisfy the “sales” statute of frauds and the “one year” requirement

· Increasing dollar amount from $500 to $5,000

· Not limited to the three exceptions listed in subsection 3, i.e., the “except as provided in this subsection” will be eliminated, thereby allowing other theories, such as estoppel, to be used

MODIFICATIONS OF SALES CONTRACTS

UCC §2-209
Modification, Rescission and Waiver:
(1) An agreement modifying a contract within this Article needs no consideration to be binding.

(2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.

(3) The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.

Class Notes on UCC §2-209:

· This section does away with the normal contract requirement for consideration

· The contract may be modified without consideration (a very different rule from common law)

· Parties often want to get within the scope of Article 2 to apply this particular section

· It is important to keep in mind that a transaction in goods is required

· With respect to subsection (3), there are interesting scenarios that may arise

· The S/F would apply if the price of the goods was modified from below $500 to above it (e.g., modification from $300 to $700)

· Does the modification need to exceed $500 in order for the S/F to apply?

· One may argue that when the price is modified orally the S/F should NOT apply because price was not a requirement in the first place per 2-201

STEP IV – Offer and Acceptance

UCC §2-204
Formation in General:
(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

UCC §2-205
Firm Offers:
An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

UCC §2-206
Offer and Acceptance in Formation of Contract:
(1) Unless otherwise unambiguously indicated by the language or circumstances

(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;

(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.

(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

Class Notes on UCC §2-204:

· Per §2-204, formation is okay as long as you show “agreement”

· Agreement: UCC §1-201(3) - as distinguished from “contract”, means the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade as provided in Section 1-303.

· UCC §2-204(3): very different from common law because there is no need to fill in all the blanks to satisfy contract formation

Class Notes on UCC §2-205:

· If a merchant wants to keep an offer open for more than 3 months, he must give consideration or renew the offer every 3 months

Class Notes on UCC §2-206:

· Offer and acceptance are NOT defined in this section

· Therefore, we are left to use the common law for guidance

· UCC §2-206(1) kills the “mirror image rule”

STEP V – Sale Contract Terms

PAROL EVIDENCE RULE & THE BATTLE OF THE FORMS

UCC §2-202
Final Written Expression: Parol or Extrinsic Evidence:
Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

(a) by course of performance, course of dealing, or usage of trade (Section 1-303); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

Class Notes on UCC §2-202:

· The PER is an obstacle to those attempting to introduce evidence

· UCC §2-202 only deals with prior or contemporaneous agreements (has nothing to do with subsequent agreements)

· Once you have a merger clause, you are out of luck: you are precluded from adding anything

· However, not precluded from adding something regarding course of performance, course of dealing, and usage of trade (example: K to purchase product for $10/unit and the market price drops to $3/unit; the merger clause in the K does not prevent you from introducing evidence of course of performance, course of dealing, and usage of trade)

· Professor felt that you may run into problems if you write the merger clause to exclude course of performance, course of dealing, and usage of trade evidence

UCC §2-207
Additional Terms in Acceptance or Confirmation:
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract . Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

Class Notes on UCC § 2-207:

· This section is referred to as the battle of the forms

· It is usually applied in situations when the seller gets an order and follows it up with a confirmation 

· The buyer usually drafts the PO; the seller usually does not read it; the buyer’s and seller’s terms usually are contradictory

· Common Law applied the “Last Shot Rule” where the last person’s terms applied (example: assuming the buyer asked for a warranty and seller’s confirmation excludes warranties, the seller’s exclusion would apply)

· Textbook Quote: Courts call the clause that ends subsection (1) the proviso clause. The proviso clause acts just like a railroad switch. If it is not used as part of the accepting form, then the purported acceptance does create a contract, and the parties are directed to subsection (2) to determine its terms. If the proviso is put into the accepting document, the exchange of forms does not create a contract, and the parties are directed to subsection (3) to see what results from their dealings.  My point is: the presence or absence of the proviso shunts the parties into either subsection (2) or subsection (3), but never both.

· Contradictory terms per the subsection (2) analysis fall out (there is no clear answer with respect to contradictory terms, but this is what the professor would argue)

Assuming there is a valid contract, the terms of the contract include the AGREED UPON TERMS plus the DEFAULT TERMS
If the parties have not agreed on a particular aspect of the sales K, the UCC adds some missing terms

AGREED UPON TERMS

This is pretty straight forward

Quantity Term:

· Need it to satisfy the S/F

· It does NOT need to be stated exactly – Output and Requirement Ks (see §2-306)

DEFAULT TERMS

PRICE TERMS (§§2-304 and 2-305)
UCC §2-304 
Price Payable in Money, Goods, Realty, or Otherwise:
(1) The price can be made payable in money or otherwise. If it is payable in whole or in part in goods each party is a seller of the goods which he is to transfer.

(2) Even though all or part of the price is payable in an interest in realty the transfer of the goods and the seller's obligations with reference to them are subject to this Article, but not the transfer of the interest in realty or the transferor's obligations in connection therewith.

UCC §2-305
Open Price Term:
(1) The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if

(a) nothing is said as to price; or

(b) the price is left to be agreed by the parties and they fail to agree; or

(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price.

(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract. In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

Class Notes on UCC §§2-304 and 305 – Price Terms:

· 2-305(2) is a policing provision – if the K leaves the price open and says that the price will be set by the seller, this provision includes a good faith standard to prevent abuse

· Either Subsection (1) or Subsection (4) of §2-305 will apply:

· §2-305(1): the parties did intend to be bound (use a reasonable price)

· §2-305(4): the parties did NOT intend to be bound if a price was not fixed

· Consider §1-308 in the context of warranties: this general rule that applies to the entire UCC allows someone to go ahead with a sale transaction yet reserve his or her rights to sue in the future (e.g., someone who felt that price was not fair may go ahead with the purchase yet retain his rights for a future action)

OUTPUT AND REQUIREMENTS (§2-306)
UCC §2-306
Output, Requirements and Exclusive Dealings:
(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to sue best efforts to promote their sale.

TENDER OF DELIVERY (§2-307)
UCC §2-307
Delivery in Single Lot or Several Lots:
Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot.

PLACE OF DELIVERY (§2-308)
UCC §2-308
Absence of Specified Place for Delivery:
Unless otherwise agreed 

(a) the place for delivery of goods is the seller’s place of business or if he has none his residence; but

(b) in a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; and

(c) documents of title may be delivered through customary banking channels. 

TIME (§2-309)
UCC §2-309
Absence of Specific Time Provisions; Notice of Termination:
(1) The time or shipment of delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.

(2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

(3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.

PAYMENT (§2-310)
UCC §2-310
Open Time for Payment or Running of Credit; Authority to Ship Under Reservation:
Unless otherwise agreed

(a) payment is due at the time and place at which the buyer is to receive the goods even though the place of shipment is the place of delivery; and

(b) if the seller is authorized to send the goods he may ship them under reservation, and may tender the documents of title, but the buyer may inspect the goods after their arrival before payment is due unless such inspection is inconsistent with the terms of the contract (Section 2-513); and

(c) if delivery is authorized and made by way of documents of title otherwise than by subsection (b) then payment is due at the time and place at which the buyer is to receive the documents regardless of where the goods are to be received; and

(d) where the seller is required or authorized to ship the goods on credit the credit period runs from eh time of shipment but postdating the invoice or delaying its dispatch will correspondingly delay the starting of the credit period.

LETTER OF CREDIT (§2-325)
UCC §2-325
Letter of Credit Term; “Confirmed Credit”:
(1) Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of the contract of sale

(2) The delivery to seller of a proper letter of credit suspends the buyer’s obligation to pay. If the letter of credit is dishonored, the seller may on seasonable notification to the buyer require payment directly from him.

(3) Unless otherwise agreed the term “letter of credit” or “banker’s credit” in a contract for sale means an irrevocable credit issued by a financing agency of good repute and, where the shipment is overseas, of good international repute.  The term “confirmed credit” means that the credit must also carry the direct obligation of such an agency which does business in the seller’s financial market.

Class Notes on UCC §2-325:

· The meaning of §2-325(2): K3, between the bank and the seller, suspends K1, between the buyer and seller

COMMERCIAL LETTER OF CREDIT (L/C)
A. General

· A L/C is a payment mechanism that suspends another payment mechanism; it does NOT discharge the payment requirement, it simply suspends the buyer’s obligation to pay)

· L/Cs are very popular with the international sale of goods

· The critical term of the L/C application is the required document list:

The L/C directs the bank to pay upon receipt of certain documents

The documents typically include:

· Invoice

· Certificate of Insurance

· Bill of Lading

· Certificate of Inspection

Whatever documents the buyer wants the bank to get before the bank pays the seller have to be listed in the L/C application

· When the bank agrees to issue a L/C, a bilateral contract is formed between the bank and the buyer – the buyer promises to pay the money to the bank and the bank promises to pay the seller upon receipt of the required documents

· Notice the difference between “confirmer” and “advisor” in §5-102 (see section below)

· The confirmer takes the same obligation as the issuer (the issuing bank asks another bank to join with it in issuing the L/C)

· The advisor does not assume the same level of risk as the confirmer

· The L/C is issued subject to the UCP-Uniform Customs Practice- of the International Chamber of Commerce (ICC)

A. Three Different Contracts

1. Contract I: between the buyer and the seller

Buyer = “buyer”

Seller = “seller”

2. Contract II: between the buyer and the issuing bank

Buyer = “applicant”

Bank = “issuer”

3. Contract III: between the seller and the bank

Seller = “beneficiary”

Bank = “issuer”

If a dispute arises related to a sale where a L/C was involved, you must first locate the contract which is affected (K1, K2, or K3)

B. L/Cs eliminate risk:

People work with L/Cs to eliminate risk; this is especially true for international parties who have not worked with one another in the past

SELLER’S RISK:

Risks not getting paid if it ships prior to getting paid (dishonesty risk)

It is more likely the buyer will determine that the goods were not worth the established price and decide to withhold some portion of the payment

With the L/C, the seller can rest assured that one the L/C is issued, the seller will get paid regardless of whether the buyer has the money or not

The seller does not need to be concerned with dishonesty risk; he should only worry about the bank

BUYER’S RISK:

The bank will NOT pay until the bank is presented with all the necessary documents

C. Most, if not all, L/Cs are irrevocable
D. Corresponding Bank

When a bank issues the L/C to the seller, it will sent it to a corresponding bank near the seller

The corresponding bank could be either:

· Advising Bank:

· Confirming Bank: this involves a separate contract (K4, between the bank that issues the L/C and the corresponding bank)

The use of a confirming bank reduces/eliminates the seller’s risk resulting from possible government intervention (e.g., assume the US suspends all payments to a foreign nation; the seller in that foreign nation request a local bank it that foreign nation to confirm the L/C issued by the US bank; the US would be able to block payment by the US bank to the seller, but the US would be unable to block payment by the local bank to the seller; the confirming bank would pay the seller and would have to seek reimbursement from the US bank that issued the L/C; however, it would be difficult for the confirming bank to get anything from the US bank because the US government has effectively blocked any payment to that foreign country) 

E. Three Major Issues Regarding L/Cs:

1. Documentary Purchase - Bank Pays Against Documents

L/C is an obligation to “buy” documents, not goods

The bank is obligated to pay the seller once all the necessary documents are properly presented to it

The issuing bank does NOT look beyond the documents required – as long as the documents say what they are supposed to say, the bank will be obligated to pay the seller

If the buyer were to add non-documentary conditions to the L/C (e.g., that the goods were refrigerated during shipment, that the goods were manufactured in Spain), the process would be severely slowed

It is not reasonable to ask banks to verify this type of information

Such conditions could be made into documentary conditions if the L/C required documented confirmation of the condition (e.g., confirmatory statement that goods were shipped on refrigerated ship)

The seller collects the necessary documents and presents them to the issuing bank in order to get paid

2. Strict Compliance
2 different standards Used by Bank in Reviewing Documents:

A. Strict Mirror

The document (e.g., invoice) is required to be EXACTLY correct

B. Strict Compliance Standard

This is what a reasonable banker would determine to be acceptable

The bank might be more lenient under certain situations per this standard

Cases go in every direction in this area

Banks usually draft the L/Cs – since the drafter gets stuck with the ambiguity, the contact will be construed against the issuing bank

Therefore, if the bank drafted the L/C and there were ambiguities, the ambiguities will be construed against the bank

3. Independence Principle
This principle simply means that the K3 obligation is separate from and independent of the other two contracts, K1 and K2

In other words, the issuing bank is obligated to pay the seller once the bank has received all the required documents

The bank CANNOT use the excuse that the goods were not good or that the bank will not get paid from the buyer

Frequently, parties attempt to use K1, the sales contract, to block K3, i.e., to prevent the issuing bank from paying the seller

However, once the L/C is established, it CANNOT get blocked (§5-106)

· Exception to the Independence Principle: Material Fraud
· §5-109(a) deals with the bank’s ability to refuse to comply with the L/C (see UCC section below)

· §5-109(b) deals with the someone else’s ability to force the bank to refuse to comply with the L/C (see UCC section below)

· The bank is permitted to refuse to pay per K3 if there is material fraud in K1 or K2 - ordinary fraud is NOT enough

· The buyer is usually the one to notify the issuing bank of possible material fraud

· However, the bank can not be certain that the buyer is telling the truth

· Consequently, this exception is rarely applied
· Even if the bank chooses to pay the seller per K3, the buyer may go to court and attempt to block payment with a suit enjoining the bank (these types of fraud claims are commonly litigated)

· If courts allowed enjoinment, the independence principle inherent in L/Cs would be undermined – this could lead to people disfavoring its use because its favorable characteristics would be threatened, i.e., L/Cs would become very unpredictable (very anti-business)

· It is EXTREMELY DIFFICULT to obtain equitable relief, e.g., injunction, specific performance, mandamus, etc.

· You basically need to show that you would be irreparably harmed/injured without the injunction, i.e., that without the equitable remedy, you will be harmed more than the other party

· The bank in these situations, as a D, would use an interpleader rule (the D files a claim against all parties involved and asks the court to determine the appropriate result/distribution of money)

F. Typical Documents Requested by L/C

1. Invoice: states the amount and cost of goods

2. Transport Documents:

Examples:

· Ocean Bill of Lading

· Airway Bill

3. Certificate of Insurance

4. Certificate of Inspection

Buyer may demand that some neutral party inspect the goods to ensure they match what he contracted to purchase

If the buyer really wants to protect himself, he would send himself or one of his employees in order to issue the certificate of inspection

G. Attempting to enforce Liquidated Damages (LDs) using the L/C

· Assume the buyer attempted to avoid the prohibition against recovering LDs by requesting the seller to issue a standby L/C to the benefit of the buyer (the buyer would be the beneficiary if the late condition was met and the stated documentation of the late condition was forwarded to the issuer)

· Since such penalty clauses are not enforceable at common law, this would be an attempt to do indirectly was not possible directly

· The seller’s only method for blocking payment from the bank to the buyer, is by showing fraud
· However, no fraud involved in this situation

· Instead, the seller would argue that the contract between seller and buyer should not be enforced because it is illegal
· Relatively slight illegality in the contract between the seller and buyer

· The contract requiring the bank to pay the buyer upon receipt of the necessary documents is NOT illegal
UCC ARTICLE 5 SECTIONS
§5-102 – Definitions:

(a) In this article:

(1) “Adviser” means a person who, at the request of the issuer, a confirmer, or another adviser, notifies or requests another adviser to notify the beneficiary that a letter of credit has been issued, confirmed, or amended

(2) “Applicant” means a person at whose request or for whose account a letter of credit is issued. The term includes a person who requests an issuer to issue a letter of credit on behalf of another if the person making the request undertakes an obligation to reimburse the issuer.

(3) “Beneficiary” means a person who under the terms of a letter of credit is entitled to have its complying presentation honored. The term includes a person to whom drawing rights have been transferred under a transferable letter of credit.

(4) “Confirmer” means a nominated person who undertakes, at the request or with the consent of the issuer, to honor a presentation under a letter of credit issued by another.

(5) “Dishonor”

(6) “Document”

(7) “Good faith”

(8) “Honor”

(9) “Issuer” means a bank or other person that issues a letter of credit, but does not include an individual who makes an engagement for personal, family, or household purposes.

(10) “Letter of credit” means a definite undertaking that satisfies the requirements of Section 5-104 by an issuer to a beneficiary at the request or for the account of an applicant or, in the case of a financial institution, to itself or for its own account, to honor a documentary presentation by payment or delivery of an item of value.

(11) “Nominated person”

(12) “Presentation”

(13) “Presenter”

(14) “Record”

(15) “Successor of a beneficiary”

(b) Definitions in other Articles applying to this article and the sections in which they appear are:

 “Accept” or “Acceptance” Section 3-409

“Value” Sections 3-303, 4-211

(c) Article 1 contains certain additional general definitions and principles of construction and interpretation applicable throughout this article

§5-103 – Scope:

(a) This article applies to letters of credit and to certain rights and obligations arising out of transactions involving letters of credit

(b) The statement of a rule in this article does not by itself require, imply, or negate application of the same or a different rule to a situation not provided for, or to a person not specified, in this article

(c) With the exception of this subsection, subsections (a) and (d), Sections 5-102(a)(9) and (10), 5-106(d), and 5-114(d), and except to the extent prohibited in Sections 1-302 and 5-117(d), the effect of this article may be varied by agreement of by a provision stated or incorporated by reference in an understanding. A term in an agreement or undertaking generally excusing liability or generally limiting remedies for failure to perform obligations is not sufficient to vary obligations prescribed by this article.

(d) Rights an obligations of an issuer to a beneficiary or a nominated person under a letter of credit are independent of the existence, performance, or nonperformance of a contract or arrangement out of which the letter of credit arises or which underlies it, including contracts or arrangements between the issuer and the applicant and between the applicant and the beneficiary.

§5-108 – Issuer’s Rights and Obligations:

(a) Except as otherwise provided in Sections 5-109, an issuer shall honor a presentation that, as determined  by the standard practice referred to in subsection (e), appears on its face strictly to comply with the terms and conditions of the letter of credit. Except as otherwise provided in Section 5-113 and unless otherwise agreed with the applicant, an issuer shall dishonor a presentation that does not appear so to comply.

(b) An issuer has a reasonable time after presentation, but not beyond the end of the seventh business day of the issuer after the day of its receipt of documents:

(1) to honor,

(2) if the letter of credit provides for honor to be completed more than seven business days after presentation, to accept a draft or incur a deferred obligation, or

(3) to give notice to the presenter of discrepancies in the presentation.

(c) Except as otherwise provided in subsection (d), an issuer is precluded from asserting as a basis for dishonor any discrepancy if timely notice is not given, or any discrepancy not stated in the notice if timely notice is given.

(d) Failure to give the notice specified in subsection (b) or to mention fraud, forgery, or expiration in the notice does not preclude the issuer from asserting as a basis for dishonor fraud or forgery as described in Section 5-109(a) or expiration of the letter of credit before presentation.

(e) An issuer shall observe standard practice of financial institutions that regularly issue letters of credit. Determination of the issuer's observance of the standard practice is a matter of interpretation for the court. The court shall offer the parties a reasonable opportunity to present evidence of the standard practice.

(f) An issuer is not responsible for:

(1) the performance or nonperformance of the underlying contract, arrangement, or transaction,

(2) an act or omission of others, or

(3) observance or knowledge of the usage of a particular trade other than the standard practice referred to in subsection (e).

(g) If an undertaking constituting a letter of credit under Section 5-102(a)(10) contains non-documentary conditions, an issuer shall disregard the non-documentary conditions and treat them as if they were not stated.
(h) An issuer that has dishonored a presentation shall return the documents or hold them at the disposal of, and send advice to that effect to, the presenter.

(i) An issuer that has honored a presentation as permitted or required by this Article:

(1) is entitled to be reimbursed by the applicant in immediately available funds not later than the date of its payment of funds;

(2) takes the documents free of claims of the beneficiary or presenter;

(3) is precluded from asserting a right of recourse on a draft under Sections 3-414 and 3-415;

(4) except as otherwise provided in Sections 5-110 and 5-117, is precluded from restitution of money paid or other value given by mistake to the extent the mistake concerns discrepancies in the documents or tender which are apparent on the face of the presentation; and

(5) is discharged to the extent of its performance under the letter of credit unless the issuer honored a presentation in which a required signature of a beneficiary was forged.

§5-109 – Fraud and Forgery:

(a) If a presentation is made that appears on its face strictly to comply with the terms and conditions of the letter of credit, but a required document is forged or materially fraudulent, or honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant:

(1) the issuer shall honor the presentation, if honor is demanded by (i) a nominated person who has given value in good faith and without notice of forgery or material fraud, (ii) a confirmer who has honored its confirmation in goods faith, (iii) a holder in due course of a draft drawn under the letter of credit which was taken after acceptance by the issuer or nominated person, or (iv) an assignee of the issuer’s or nominated person’s deferred obligation that was taken for value and without notice of forgery or material fraud after the obligation was incurred by the issuer or nominated person; and

(2) the issuer, acting in good faith, may honor or dishonor the presentation in any other case.

(b) If an applicant claims that a required document is forged or materially fraudulent or that honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant, a court of competent jurisdiction may temporarily or permanently enjoin the issuer from honoring a presentation or grant similar relief against the issuer or other persons only if the court finds that:

(1) the relief is not prohibited under the law applicable to an accepted draft or deferred obligation incurred by the issuer;

(2) a beneficiary, issuer, or nominated person who may be adversely affected is adequately protected against loss that it may suffer because the relief is granted;

(3) all of the conditions to entitle a person to the relief under the law of this State have been met; and

(4) on the basis of the information submitted to the court, the applicant is more likely than not to succeed under its claim of forgery or material fraud and the person demanding honor does not qualify for protection under subsection

Other Notes on UCC Article 5 Sections:

· Notice the difference between “confirmer” and “adviser” in §5-102:

WARRANTIES

HOW TO CREATE WARRANTIES

WARRANTY OF GOOD TITLE AND RELATED ISSUES

UCC §2-312
Warranty of Title and Against Infringement; Buyer's Obligation Against Infringement:
(1) Subject to subsection (2) there is in a contract for sale a warranty by the seller that

(a) the title conveyed shall be good, and its transfer rightful; and

(b) the goods shall be delivered free from any security interest or other lien or encumbrance of which the buyer at the time of contracting has no knowledge.

(2) A warranty under subsection (1) will be excluded or modified only by specific language or by circumstances which give the buyer reason to know that the person selling does not claim title in himself or that he is purporting to sell only such right or title as he or a third person may have.

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in goods of the kind warrants that the goods shall be delivered free of the rightful claim of any third person by way of infringement or the like but a buyer who furnishes specifications to the seller must hold the seller harmless against any such claim which arises out of compliance with the specifications.

UCC §2-403
Power to Transfer; Good Faith Purchase of Goods; "Entrusting":
(1) A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased. A person with voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though

(a) the transferor was deceived as to the identity of the purchaser, or

(b) the delivery was in exchange for a check which is later dishonored, or

(c) it was agreed that the transaction was to be a "cash sale", or

(d) the delivery was procured through fraud punishable as larcenous under the criminal law.

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business.

(3) "Entrusting" includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor's disposition of the goods have been such as to be larcenous under the criminal law.

(4) Depends

[Note: If a state adopts the repealer of Article 6-Bulk Transfers (Alternative A), Subsection (4) should read as follows:]

The rights of other purchasers of goods and of lien creditors are governed by the Articles on Secured Transactions (Article 9) and Documents of Title (Article 7).

[Note: If a state adopts Revised Article 6-Bulk Sales (Alternative B), Subsection (4) should read as follows:]

The rights of other purchasers of goods and of lien creditors are governed by the Articles on Secured Transactions (Article 9), Bulk Sales (Article 6) and Documents of Title (Article 7).

Class Notes on Warranty of Title:

· Do Problem 17 in text
· Do Problem Set
EXPRESS WARRANTY

UCC §2-313
Express Warranties by Affirmation, Promise, Description, Sample:
(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the goods does not create a warranty.

Class Notes on Express Warranties:

· Often, it is difficult to determine whether an affirmation by the seller is a warranty or is mere puffery

· Generally, oral affirmations are considered puffing

· Specificity is required for an affirmation to be regarded as a warranty

· 2-313(1) applies to express warranties and 2-313(2) applies to puffery

· Test for distinguishing between warranty and puffing: strong evidence of a warranty if the statement is verifiable (this is the test the professor prefers)

· Generic descriptions are warranties (e.g., “the car is great” – the word car is a generic description that warrants to the buyer that he or she is getting a “car”)

· The official comments to 2-313 are clear that we should NOT use a reliance argument with respect to the basis of the bargain

· Official Comment No. 1: express warranties go to the dickered (haggled) terms

IMPLIED WARRANTY OF MERCHANTABILITY

UCC §2-314
Implied Warranty: Merchantability; Usage of Trade:
(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract description; and

(b) in the case of fungible goods, are of fair average quality within the description; and

(c) are fit for the ordinary purposes for which such goods are used; and

(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

(e) are adequately contained, packaged, and labeled as the agreement may require; and

(f) conform to the promise or affirmations of fact made on the container or label if any.

(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade.

Class Notes on Implied Warranty of Merchantability:

· This implied warranty addresses the basic expectation a consumer has when he or she purchases a good

· This warranty only applies if the seller is a “merchant with respect to goods of that kind”

IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE

UCC §2-315
Implied Warranty: Fitness for Particular Purpose:
Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.

Class Notes on Implied Warranty of Fitness for a Particular Purpose:

HOW TO DISCLAIM WARRANTIES

DISCLAIMING WARRANTIES

UCC §2-316
Exclusion or Modification of Warranties:
(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that "There are no warranties which extend beyond the description on the face hereof."

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like "as is", "with all faults" or other language which in common understanding calls the buyer's attention to the exclusion of warranties and makes plain that there is no implied warranty; and

(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and

(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy (Sections 2-718 and 2-719).

Class Notes on Disclaiming Warranties:

· Subsection (1) deals with express warranties

· The express warranty may be negated or limited by the disclaimer

· Subsections (2) and (3) deal with implied warranties

· Ambiguity: if the contract has ambiguous language, it will be construed against the drafter (in this situation, the drafter is typically the seller)

· If the seller wishes to disclaim the implied warranty of merchantability, he must mention the word “merchantability” in accordance with Subsection (2) whether the disclaimer was oral or written; he may also mention “as is”, “with all faults”, “as they stand” 

· If the seller wishes to disclaim the implied warranty of merchantability, he may use

· With respect to disclaimers of implied warranties of fitness, the seller must mention something similar to that provided in Subsection (2), i.e., “There are no warranties which extend beyond the description on the face hereof"

· In addition, in order to disclaim the implied warranties of fitness, the disclaimer must be:

· In writing; and

· Conspicuous

· Another way for the seller to exclude warranties is to require the buyer to inspect the goods prior to the purchase; this would satisfy Subsection (3)(b)

· Conspicuous: [definition per §1-201(10)]

“Conspicuous”, with reference to a term, means so written, displayed, or presented that a reasonable person against which it is to operate ought to have noticed it. Whether a term is “conspicuous” or not is a decision for the court. Conspicuous terms include the following:

(A) a heading in capitals equal to or greater in size than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same or lesser size; and

(B) language in the body of a record or display in larger type than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same size, or set off from surrounding text of the same size by symbols or other marks that call attention to the language

· Post sale disclaimers are usually not enforceable because they are not considered as a basis of the bargain

· Parol Evidence Rule:

Negating an express warranty is subject to the PER (§2-202)

If the contract has a merger clause, the parties are precluded from introducing any prior oral statement

Sellers can use the PER to their advantage: by using a merger clause to disclaim any express warranties made prior to the contract

The buyer may respond by arguing that the contract was NOT a final expression because it did not include the previous warranty

Court holdings have been inconsistent on the issue: some courts have applied the merger clause and excluded the prior warranty; other courts have ruled out the PER and have enforced the warranty

· Remedies [per §2-316(4)]: Damages can be limited, thereby limiting the warranty (this is the next best alternative to disclaiming the warranty for the seller) 

LIMITING REMEDIES FOR BREACH OF WARRANTY

UCC §2-718
Liquidation or Limitation of Damages; Deposits:
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void as a penalty.

(2) Where the seller justifiably withholds delivery of goods because of the buyer's breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds

(a) the amount to which the seller is entitled by virtue of terms liquidating the seller's damages in accordance with subsection (1), or

(b) in the absence of such terms, twenty per cent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.

(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller establishes

(a) a right to recover damages under the provisions of this Article other than subsection (1), and

(b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract.

(4) Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer's breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706).

UCC §2-719
Contractual Modification or Limitation of Remedy:
(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on liquidation and limitation of damages,

(a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer's remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and

(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.

(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.

Class Notes on Limiting Damages for Breach of Warranty:

· §2-718: the remedy may be limited in the contract as long as the remedy is reasonable

· If the remedy, e.g., liquidated damages, is unreasonably large, the remedy clause of the contract is void

· If the remedy is unreasonably low, the remedy clause of the contract is void

· §2-719: this section permits sellers to provide warranties yet limit them

· §2-719(1): seller may limit the buyer’s remedies to:

· Return and repayment

· Repair and replacement of goods/parts

· §2-719(2): the buyer may be entitled to another remedy provided by the UCC if the remedy provided by the sellers limitation in 2-719(1) has failed of its essential purpose (e.g., if the seller limited the remedy to repair and replace and the good has needed to be repaired many times, the buyer may be entitled to another remedy)

· §2-719(3): consequential damages may be limited by the seller if not unconscionable

· Goddard case: the buyer of a car had to bring in the car on numerous occasions for repair and replacement; he eventually grew tired of it and sued the seller, claiming that the repair and replace remedy had failed)

· Some courts have held that once a remedy has failed its essential purpose, any other UCC remedy applies, including allowing the buyer to recover consequential damages, per the language of 2-719(2). Other courts treat consequential damages differently - not permitting them as a result of the stated remedy failing its essential purpose, but rather, focusing on the specific language of 2-719(3) to determine whether or not the disclaiming/limiting of consequential damages was unconscionable.

· Wilson v. David Ferguson: this case involved an express warranty (“delivery of good merchantable yarn of the description stated herein”); the court stated that there was both a limitation of remedy and a modification of the warranty; the court determined that by limiting the remedy, the seller essentially rendered the warranty meaningless; the court ruled for the buyer because the UCC does not allow the limitation to be unfair

DEFENSES TO WARRANTY ACTIONS

FAILURE TO NOTIFY THE SELLER

UCC §2-607
Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over:
(1) The buyer must pay at the contract rate for any goods accepted.

(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with knowledge of a non-conformity cannot be revoked because of it unless the acceptance was on the reasonable assumption that the non-conformity would be seasonably cured but acceptance does not of itself impair any other remedy provided by this Article for non-conformity.

(3) Where a tender has been accepted

(a) the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy; and

(b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) and the buyer is sued as a result of such a breach he must so notify the seller within a reasonable time after he receives notice of the litigation or be barred from any remedy over for liability established by the litigation.

(4) The burden is on the buyer to establish any breach with respect to the goods accepted.

(5) Where the buyer is sued for breach of a warranty or other obligation for which his seller is answerable over

(a) he may give his seller written notice of the litigation. If the notice states that the seller may come in and defend and that if the seller does not do so he will be bound in any action against him by his buyer by any determination of fact common to the two litigations, then unless the seller after seasonable receipt of the notice does come in and defend he is so bound.

(b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) the original seller may demand in writing that his buyer turn over to him control of the litigation including settlement or else be barred from any remedy over and if he also agrees to bear all expense and to satisfy any adverse judgment, then unless the buyer after seasonable receipt of the demand does turn over control the buyer is so barred.

(6) The provisions of subsections (3), (4) and (5) apply to any obligation of a buyer to hold the seller harmless against infringement or the like (subsection (3) of Section 2-312).

Class Notes on Notifying the Seller of breach:

· If the buyer does not notify the seller within a short period of time after discovering the breach, the buyer will be barred from any remedy per §2-607

· The UCC requires the buyer to notify the seller in order to give the seller the opportunity to cure the problem

· It also gives the seller the opportunity to prepare for a possible lawsuit (see §2-515 below)

UCC §2-515
Preserving Evidence of Goods in Dispute:
In furtherance of the adjustment of any claim or dispute

(a) either party on reasonable notification to the other and for the purpose of ascertaining the facts and preserving evidence has the right to inspect, test and sample the goods including such of them as may be in the possession or control of the other; and

(b) the parties may agree to a third party inspection or survey to determine the conformity or condition of the goods and may agree that the findings shall be binding upon them in any subsequent litigation or adjustment.

· If the buyer failed to notify as required by the code, the buyer would argue that the seller knew

· This notice issue is heavily litigated because parties sometimes forget to notify and because it is unclear what constitutes a reasonable time

THIRD PARTY BENEFICIARIES OF WARRANTIES

UCC §2-318
Third Party Beneficiaries of Warranties Express or Implied:
Alternative A

A seller's warranty whether express or implied extends to any natural person who is in the family or household of his buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.

Alternative B

A seller's warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.

Alternative C

A seller's warranty whether express or implied extends to any person who may reasonably be expected to use, consume or be affected by the goods and who is injured by breach of the warranty. A seller may not exclude or limit the operation of this section with respect to injury to the person of an individual to whom the warranty extends.

Class Notes on Third Party Beneficiaries to Warranties:

· Each jurisdiction selects one of the 3 alternatives – each alternative is slightly broader that the one before

· Alternative A:

· This is the most conservative of the 3 alternatives in that it best preserves the old privity requirement for recovery

· This alternative tinkers with horizontal privity but does not eliminate it completely:

Recovery is limited to any person who is in the family or household of the buyer or who is a guest in his home as long as it is reasonable to expect that person may use, consume, or be affected by the goods

· A seller is not permitted to exclude or limit this section – this section gives little but what it gives cannot be taken away with disclaimers

· Alternative B:

· Basically, this alternative states that once you drop a good into the stream of commerce, you are liable – not limited to buyer’s family member, household member, or guest

· Recovery is limited to personal injury

· A seller is not permitted to exclude or limit this section

· Alternative C:

· No limitation on the personal injury limitation of Alternative B

· Does not need to be a natural person, i.e., could be an economic entity such as a corporation

· Forbids exclusion of liability by the seller to the persons to whom the warranties which he has made to his buyer would extend under this section

· The warranties could be disclaimed with respect to consequential damages and property (cannot disclaim personal injury)

· Alternatives B and C do away with the horizontal privity requirement

· East River Steamship v. Transamerica: Blackmun rejected the strict liability theory for recovery of economic loss; instead, Blackmun decided that economic loss should be handled by contract (otherwise, he reasoned, there would be nothing left for contract law)

TORT - STRICT LIABILITY

Restatement Second of Torts §402A
Special Liability of Seller of Product for Physical Harm to User or Consumer:
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and

(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his product, and

(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.

Class Notes on Strict Products Liability:

· Unlike a warranty action under the UCC (2-607), there is NO NOTIFICATION requirement for a strict liability action

· The injured party may recover for all three types of injury including:

· Personal injury

· Property damage

· Economic loss to the product itself

· Unlike a warranty action under the UCC (2-318), a bystander may not recover under a strict products liability action. A §402A action is limited to the “ultimate user” or “consumer”

· Privity is NOT relevant for tort liability

INTERRELATIONSHIP BETWEEN CONTRACT AND TORT

3 Theories of Recovery:

1. Breach of Warranty – contract theory of recovery

a. Implied Warranty of Fitness

b. Implied Warranty Of Fitness For A Particular Purpose

2. Negligence – tort theory of recovery

a. Does NOT require privity, but requires proof of fault
3. Products Liability (per Restatement Second of Torts §402A – tort theory of recovery

a. Strict theory of recovery

b. It combines breach of warranty (strict liability) with negligence (no need for privity) 

4 Possible Types of Loss:

1. Personal Injury

2. Property damage – other than to the product itself

3. Damage to the product itself

4. Lost profits or benefits because the product is not available

Type of Loss that May Be Recovered for each type of injury:

	
	Implied Warranty (K)
	Strict Liability (402A)
	Negligence

	Personal Injury
	YES
	YES
	YES

	Property Damage (not product at issue)
	YES (disclaimable depending)
	YES
	YES

	Damage to Product
	YES
	NO
	NO

	Lost Profits/Benefits
	YES (disclaimable)
	NO
	??


Privity

· Traditionally, contract law required that the plaintiff be in privity with the defendant in order to sue. The warranties associated with a sales contract pass to the parties who are in privity.

· Privity: manufacturer-distributor; distributor-retailer; retailer-purchaser

· No privity: manufacturer-purchaser, distributor-purchaser

· UCC §2-318 permits each jurisdiction to choose 1 of 3 alternatives to determine horizontal privity, i.e., who may sue for damages

· Vertical Privity Requirements:

	
	PERSONAL INJURY
	PROPERTY DAMAGE
	DAMAGE TO THE PRODUCT ITSELF
	LOST PROFITS/BENEFITS

	Implied Warranty (K)
	Many courts have abolished this requirement
	Many courts have abolished this requirement
	Many court have abolished this requirement – at least for consumer transactions
	Conflict in courts – but usually privity is required

	§402A
	NO
	NO
	This type loss is not available in tort
	This type loss is not available in tort


Strict Products Liability

There are 4 elements necessary for a prima facie case of products liability under §402A:

i. Defendant is in the:

1. Business of selling…

· Do not need to be in the business of selling a particular product

· As long as defendant sells products on a fairly regular basis (e.g., eBay seller)

2. Products for use or consumption, and…

3. The product is expected to and does reach the consumer without substantial change

ii. The product is in a defective condition

There are 3 types of defects and plaintiff only needs to prove one of them:

1. Construction or Manufacturing Defect:

· A product is defective in construction if it departs from its intended design

· Test: would a reasonable juror consider the construction defect unreasonably dangerous?

2. Design Defect:

There are 2 alternative tests:

(a) Consumer Expectation Test:

a. A product is defective if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.

b. Examples: standing on a chair, pushing off the arms of a chair, etc. 

(b) Risk-Utility Test:

c. A product is defective if through hindsight the jury determines that the product’s design embodies excessive preventable danger, or if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design

d. Factors to be considered under this test:

i. The gravity of the danger posed by the challenged design

ii. The likelihood that such danger would occur

iii. The mechanical feasibility of a safer alternative design (some courts see this as a requirement, denying recovery to the plaintiff in its absence)

iv. The financial cost of an improved design

v. The adverse consequences to the product and tot eh consumer that would result from an alternative design

e. This is a balancing test

f. Example: bullet-proof vest design (contour vs. wrap-around)

3. Defective/Inadequate Warning:

i. When must a manufacturer give a warning?:

· A manufacturer must provide a warning when it knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product

· Exception: Learned Intermediary (e.g., pharmaceuticals)

ii. To whom must a warning be given?:

· To purchasers, users, and “persons who foreseeably will be injured or endangered by use or exposure to the product”

iii. Is the content of the warning adequate?:

· The manufacturer must provide a written warning conveying reasonable notice of the (i) nature, (ii) gravity, and (iii) likelihood of known or knowable side effects

iv. Did the lack of warning cause the plaintiff’s injuries (causation):

· The inadequate warning must have led to the injury

iii. [The product is unreasonably dangerous to the user/consumer or to her property]

1. Some jurisdictions have abandoned this requirement

iv. The defect results in:

a. Physical harm to the:

i. User, or

ii. Consumer, or

iii. Foreseeable Bystander (equivalent privity liability); or

b. To his property (but not to the product itself)

Summary Table

	
	WARRANTY
	§402A
	NEGLIGENCE

	GRAVAMEN OF THE COMPLAINT
	Not merchantable
	Product defective
	Negligence (failure to take reasonable precautions against reasonable risk)

	PROOF OF FAULT REQUIRED?
	No
	Not in theory
	Yes

	PRIVITY REQUIRED?
	Horizontal: Yes. Limited exception for “horizontal” privity (see 2-318 alternatives) 

Vertical: depends on the type of damage but generally not with respect to manufacturer liability
	No
	No

	DUTIES DISCLAIMABLE?
	Some are (see 2-318)
	Not usually
	Not usually

	DAMAGES AVAILABLE?
	Personal injury/Damage to property other than the good itself/Damage to the good itself
	Personal injury/Damage to the property other than the good itself/but NOT damage to the good itself
	Personal injury/Damage to the property other than the good itself/but NOT damage to the good itself

	NOTICE TO THE SELLER REQUIRED?
	Yes
	No
	No

	STATUTE OF LIMITATIONS
	Contract
	Tort (usually from date of injury)
	Tort (usually from date of injury)


MAGNUSON-MOSS WARRANTY – FEDERAL TRADE COMMISSION IMPROVEMENT ACT

· This act has to do with the labeling of warranties

· Basically, if a warranty is provided, some level of truth with respect to labeling must accompany the product

· The act has to do with written warranties for consumer products
· “Consumer Product”: any tangible personal property which is distributed in commerce and which is normally used for personal, family, or household purposes (including any such property intended to be attached to or installed in any real property without regard to whether it is so attached or installed) [per §101(1)]

· “Consumer”: a buyer (other than for purposes for resale) of any consumer product, any person to whom such products is transferred during the duration of an implied or written warranty (or service contract) applicable to the product, and any other person who is entitled by the terms of such warranty (or service contract) or under applicable State law to enforce against the warrantor (or service contractor) the obligations of the warranty (or service contract) [per §101(3)]

· “Written Warranty”: [per §101(6)] means

(A) any written affirmation of fact or written promise made in connection with the sale of a consumer product by a supplier to a buyer which relates to the nature of the material or workmanship and affirms or promises that such material or workmanship is defect free or will meet a specified level of performance over a specified period of time, or

(B) any undertaking in writing in connection with the sale by a supplier of a consumer product to refund, repair, replace or take other remedial action with respect to such product in the event that such product fails to meet the specifications set forth in the undertaking.

· Philosophy/intent of the act [per §102]: to improve the adequacy of information available to consumers, prevent deception, and improve competition in the marketing of consumer products

· §104 lists the federal minimum standards that must be satisfied for written warranties

· If these minimum standards are satisfied, then §103 applies

· Full Warranty: satisfies the 4 minimum federal requirements

· Limited Warranty: if not all 4 minimum federal requirements are satisfied

· §104(2) deals with implied warranties

· This act allows for the recovery of attorneys’ fees to discourage its violation

STEP VI – Risk of Loss With Respect to Sales Contract
After a contract is signed but before it is performed, something could happen, i.e., there exist potential risk of loss problems
GENERAL OBLIGATIONS OF THE PARTIES

UCC §2-301
General Obligations of Parties:
The obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay in accordance with the contract.

RISK OF LOSS

UCC §2-509
Risk of Loss in the Absence of Breach:
(1) Where the contract requires or authorizes the seller to ship the goods by carrier
(a) if it does not require him to deliver them at a particular destination, the risk of loss passes to the buyer when the goods are duly delivered to the carrier even though the shipment is under reservation (Section 2-505); but

(b) if it does require him to deliver them at a particular destination and the goods are there duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are there duly so tendered as to enable the buyer to take delivery.

(2) Where the goods are held by a bailee to be delivered without being moved, the risk of loss passes to the buyer

(a) on his receipt of a negotiable document of title covering the goods ; or

(b) on acknowledgment by the bailee of the buyer's right to possession of the goods ; or

(c) after his receipt of a non-negotiable document of title or other written direction to deliver, as provided in subsection (4)(b) of Section 2-503.

(3) In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant ; otherwise the risk passes to the buyer on tender of delivery.

(4) The provisions of this section are subject to contrary agreement of the parties and to the provisions of this Article on sale on approval (Section 2-327) and on effect of breach on risk of loss (Section 2-510).

Class Notes on Risk of Loss:

· This section applies to contracts that involve a carrier

· The meaning of “carrier” in §2-509(1): not defined in the UCC

· Once we have established that a carrier is required, we have to determine what type of contract we have (shipment or destination contract)

· §2-509(1)(a): shipment contract
· Risk passes to the buyer upon shipment

· §2-509(1)(b): destination contract
· Seller bears the risk all the way to the destination

· According to Official Comment 5: the preference, if none is stated or if unclear, is for a shipment contract
· The baseline/default rule for risk of loss is found in §2-509(3)

· The meaning of “receipt” in §2-509(3): the goods must be physically transferred to the buyer (does not matter whether or not the buyer is a merchant; the merchant requirement only applies to the seller)

· Otherwise, per §2-509(3), risk passes to the buyer on tender of delivery according to §2-503

· The parties could agree in the contract on a rule regarding risk of loss per §2-509(4)

UCC §2-510
Effect of Breach on Risk of Loss:
(1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance.

(2) Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning.

(3) Where the buyer as to conforming goods already identified to the contract for sale repudiates or is otherwise in breach before risk of their loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time.

UCC §2-503
Manner of Seller's Tender of Delivery:
(1) Tender of delivery requires that the seller put and hold conforming goods at the buyer's disposition and give the buyer any notification reasonably necessary to enable him to take delivery. The manner, time and place for tender are determined by the agreement and this Article, and in particular

(a) tender must be at a reasonable hour, and if it is of goods they must be kept available for the period reasonably necessary to enable the buyer to take possession; but

(b) unless otherwise agreed the buyer must furnish facilities reasonably suited to the receipt of the goods.

(2) Where the case is within the next section respecting shipment tender requires that the seller comply with its provisions.

(3) Where the seller is required to deliver at a particular destination tender requires that he comply with subsection (1) and also in any appropriate case tender documents as described in subsections (4) and (5) of this section.

(4) Where goods are in the possession of a bailee and are to be delivered without being moved

(a) tender requires that the seller either tender a negotiable document of title covering such goods or procure acknowledgment by the bailee of the buyer's right to possession of the goods; but

(b) tender to the buyer of a non-negotiable document of title or of a written direction to the bailee to deliver is sufficient tender unless the buyer seasonably objects, and receipt by the bailee of notification of the buyer's rights fixes those rights as against the bailee and all third persons; but risk of loss of the goods and of any failure by the bailee to honor the non-negotiable document of title or to obey the direction remains on the seller until the buyer has had a reasonable time to present the document or direction, and a refusal by the bailee to honor the document or to obey the direction defeats the tender.

(5) Where the contract requires the seller to deliver documents

(a) he must tender all such documents in correct form, except as provided in this Article with respect to bills of lading in a set (subsection (2) of Section 2-323 ); and

(b) tender through customary banking channels is sufficient and dishonor of a draft accompanying the documents constitutes non-acceptance or rejection.

Class Notes on Tender of Delivery:

· If the seller is not a merchant, the risk of loss passes at tender of delivery

· Tender must be at a reasonable hour and the seller must give a reasonable amount of time for the buyer to get the goods

SHIPMENT BY THE SELLER

UCC §2-504
Shipment by Seller:
Where the seller is required or authorized to send the goods to the buyer and the contract does not require him to deliver them at a particular destination, then unless otherwise agreed he must

(a) put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case; and

(b) obtain and promptly deliver or tender in due form any document necessary to enable the buyer to obtain possession of the goods or otherwise required by the agreement or by usage of trade; and

(c) promptly notify the buyer of the shipment.

Failure to notify the buyer under paragraph (c) or to make a proper contract under paragraph (a) is a ground for rejection only if material delay or loss ensues.

F.O.B. and F.A.S.

UCC §2-319
F.O.B. and F.A.S. Terms:
(1) Unless otherwise agreed the term F.O.B. (which means "free on board") at a named place, even though used only in connection with the stated price, is a delivery term under which

(a) when the term is F.O.B. the place of shipment, the seller must at that place ship the goods in the manner provided in this Article (Section 2-504) and bear the expense and risk of putting them into the possession of the carrier; or

(b) when the term is F.O.B. the place of destination, the seller must at his own expense and risk transport the goods to that place and there tender delivery of them in the manner provided in this Article (Section 2-503);

(c) when under either (a) or (b) the term is also F.O.B. vessel, car or other vehicle, the seller must in addition at his own expense and risk load the goods on board. If the term is F.O.B. vessel the buyer must name the vessel and in an appropriate case the seller must comply with the provisions of this Article on the form of bill of lading (Section 2-323).

(2) Unless otherwise agreed the term F.A.S. vessel (which means "free alongside") at a named port, even though used only in connection with the stated price, is a delivery term under which the seller must

(a) at his own expense and risk deliver the goods alongside the vessel in the manner usual in that port or on a dock designated and provided by the buyer; and

(b) obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a bill of lading.

(3) Unless otherwise agreed in any case falling within subsection (1)(a) or (c) or subsection (2) the buyer must seasonably give any needed instructions for making delivery, including when the term is F.A.S. or F.O.B. the loading berth of the vessel and in an appropriate case its name and sailing date. The seller may treat the failure of needed instructions as a failure of cooperation under this Article (Section 2-311). He may also at his option move the goods in any reasonable manner preparatory to delivery or shipment.

(4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed the buyer must make payment against tender of the required documents and the seller may not tender nor the buyer demand delivery of the goods in substitution for the documents.

Class Notes on FOB and FAS Terms:

· FOB is an international code that helps us determine whether we are dealing with a shipment or a destination contract

· If goods are shipped FOB, there should be a destination designated after “FOB”, e.g., FOB Lisbon

· If the term is “FOB Lisbon”, then the seller must comply with the requirement of §2-504

· Usually, the destination listed after “FOB” is either the seller’s or buyer’s port

C.I.F. and C. & F.

UCC §2-320
C.I.F. and C. & F. Terms:
(1) The term C.I.F. means that the price includes in a lump sum the cost of the goods and the insurance and freight to the named destination. The term C. & F. or C.F. means that the price so includes cost and freight to the named destination.

(2) Unless otherwise agreed and even though used only in connection with the stated price and destination, the term C.I.F. destination or its equivalent requires the seller at his own expense and risk to

(a) put the goods into the possession of a carrier at the port for shipment and obtain a negotiable bill or bills of lading covering the entire transportation to the named destination; and

(b) load the goods and obtain a receipt from the carrier (which may be contained in the bill of lading) showing that the freight has been paid or provided for; and

(c) obtain a policy or certificate of insurance, including any war risk insurance, of a kind and on terms then current at the port of shipment in the usual amount, in the currency of the contract , shown to cover the same goods covered by the bill of lading and providing for payment of loss to the order of the buyer or for the account of whom it may concern; but the seller may add to the price the amount of the premium for any such war risk insurance; and

(d) prepare an invoice of the goods and procure any other documents required to effect shipment or to comply with the contract ; and

(e) forward and tender with commercial promptness all the documents in due form and with any indorsement necessary to perfect the buyer's rights.

(3) Unless otherwise agreed the term C. & F. or its equivalent has the same effect and imposes upon the seller the same obligations and risks as a C.I.F. term except the obligation as to insurance.

(4) Under the term C.I.F. or C. & F. unless otherwise agreed the buyer must make payment against tender of the required documents and the seller may not tender nor the buyer demand delivery of the goods in substitution for the documents.

Class Notes on CIF and C & F Terms:

· CIF designates a shipment contract (even though it looks like a destination contract) 

ADEQUATE ASSURANCE, REPUDIATION, ACCEPTANCE, REJECTION, REVOCATION OF ACCEPTANCE, CURE, AND EXCUSE

ADEQUATE ASSURANCE OF DUE PERFORMANCE

UCC §2-609
Right to Adequate Assurance of Performance:
(1) A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.

(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's right to demand adequate assurance of future performance.

(4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.

Class Notes on Adequate Assurance of Due Performance:

· This section attempts to keep a contract alive during difficult times; it also is intended to protect the parties to a contract when there is evidence that the other party is likely to repudiate the contract

· If there are reasonable grounds for insecurity, a party may request, in writing, adequate assurance of performance

· In the meantime, the party that requested assurance may suspend its contractual duties if the grounds are reasonable

· If the party does not receive the requested assurance within 30 days, it may consider the contract repudiated

· Professor referred to UCC §1-308 as another attempt to keep contacts alive during difficult times (UCC §1-308 involves a provision that allows parties to move forward while reserving their rights)

ANTICIPATORY REPUDIATION

UCC §2-610
Anticipatory Repudiation:
When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may

(a) for a commercially reasonable time await performance by the repudiating party; or

(b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he has notified the repudiating party that he would await the latter's performance and has urged retraction; and

(c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (Section 2-704).

Class Notes on Anticipatory Repudiation:

· This section does not define “repudiation”

· Official Comment 1 is the closest thing to a definition for “repudiation” – overt communication or some type of overt act would seem to satisfy

· Obviously, a written overt communication would be preferred over an oral

· According to the professor, an overt act is even better than an overt communication

· Either party may repudiate

· One way to have repudiation is when the other side fails to provide adequate assurance [§2-609(4)]

· Repudiation is one of the triggering events for a remedy (both for sellers and buyers)

RETRACTION OF ANTICIPATORY REPUDIATION

UCC §2-611
Retraction of Anticipatory Repudiation:
(1) Until the repudiating party's next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

(2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article (Section 2-609).

(3) Retraction reinstates the repudiating party's rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.

Class Notes on Retraction of Anticipatory Repudiation:

· The repudiating party may retract a repudiation

· The retraction must occur prior to the repudiating party’s next performance is due, unless the aggrieved party has, as a result of the repudiation, cancelled or materially changed his position

PERFECT TENDER RULE

UCC §2-601
Buyer's Rights on Improper Delivery:
Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract , the buyer may

(a) reject the whole; or

(b) accept the whole; or

(c) accept any commercial unit or units and reject the rest.

Class Notes on the Buyer’s Rights on Improper Delivery:

· This is known as the perfect tender rule

· The product must be exactly what was contracted for and the delivery must be exactly as promised - The buyer may reject the whole if tender is NOT perfect in ANY RESPECT

· §2-601 involves substantive grounds for rejection of goods

· The contract can fail in 2 different ways:

· The goods themselves

· Tender of delivery of the goods

· However, the perfect tender rule is really not as broad as it initially appears. The seller can chip away at it with other code sections (see immediately below)

· There are exceptions to the perfect tender rule:

· Cure: this is the most important exception [§2-508]

· Installment Contracts [§2-612]

· De minimis problems: very miniscule defect that does not have much impact on business; the law will not tolerate rejections based on small, trivial problems

· Good Faith: if the buyer is rejecting in bad faith 

[per §1-304] Obligation of Good Faith: Every contract or duty within the UCC imposes an obligation of good faith in its performance and enforcement

· In addition, a number of other UCC sections that impact/limit the perfect tender rule:

· §2-614:  berthing requirement – commercially reasonable method of delivery or an alternate method of payment is used once the agreed upon method becomes unavailable due to governmental action (e.g., goods are shipped on a ship other than the one in the contract and the alternative shipping method is commercially reasonable)

Substituted Performance
(1) Where without fault of either party the agreed berthing, loading, or unloading facilities fail or an agreed type of carrier becomes unavailable or the agreed manner of delivery otherwise becomes commercially impracticable but a commercially reasonable substitute is available, such substitute performance must be tendered and accepted.

(2) If the agreed means or manner of payment fails because of domestic or foreign governmental regulation, the seller may withhold or stop delivery unless the buyer provides a means or manner of payment which is commercially a substantial equivalent. If delivery has already been taken, payment by the means or in the manner provided by the regulation discharges the buyer's obligation unless the regulation is discriminatory, oppressive or predatory.

· §2-504: (see text in prior section of outline) The buyer can sue only if the delay or loss is “material”

·  “Conform to the contract”: need to understand what this means

· “Contract” and “Agreement” [per §2-106(1)]: 

In this Article unless the context otherwise requires "contract" and "agreement" are limited to those relating to the present or future sale of goods . "Contract for sale" includes both a present sale of goods and a contract to sell goods at a future time. A "sale" consists in the passing of title from the seller to the buyer for a price (Section 2-401). A "present sale" means a sale which is accomplished by the making of the contract.

· “Contract” [per §1-201(12)]:

As distinguished from “agreement”, means the total legal obligation that results from the parties’ agreement as determined by the UCC as supplemented by any other applicable laws.

· “Agreement” [per §1-201(3)]:

As distinguished from “contract”, means the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade as provided in Section 1-303.

·  “Conform” [per §2-106(2)]: 

Goods or conduct including any part of a performance are "conforming" or conform to the contract when they are in accordance with the obligations under the contract.

· Therefore, “conform to the contract” incorporates into it, per the definitions in §1-201, course of performance, course of dealing, and usage of trade; consequently, the seller could argue that the problems with the goods or their delivery were justified per the course of performance, course of dealing, and usage of trade

BREACH OF INSTALLMENT CONTRACTS

UCC §2-612
"Installment contract"; Breach:
(1) An "installment contract" is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause "each delivery is a separate contract" or its equivalent.

(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.

(3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.

Class Notes on the Breach of Installment Contacts:

· Installment Contracts: multiple deliveries associated with the contract (not one time delivery)

· Unlike §2-601, §2-612(2) does not mention the perfect tender rule

· To reject an installment, the problem with the goods must substantially impair the value of that installment of goods – can only reject for important reasons

PROCEDURAL GROUNDS FOR RIGHTFUL REJECTION OF GOODS

UCC §2-602
Manner and Effect of Rightful Rejection:
(1) Rejection of goods must be within a reasonable time after their delivery or tender. It is ineffective unless the buyer seasonably notifies the seller.

(2) Subject to the provisions of the two following sections on rejected goods (Sections 2-603 and 2-604),

(a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is wrongful as against the seller ; and

(b) if the buyer has before rejection taken physical possession of goods in which he does not have a security interest under the provisions of this Article (subsection (3) of Section 2-711), he is under a duty after rejection to hold them with reasonable care at the seller's disposition for a time sufficient to permit the seller to remove them; but

(c) the buyer has no further obligations with regard to goods rightfully rejected.

(3) The seller's rights with respect to goods wrongfully rejected are governed by the provisions of this Article on seller's remedies in general (Section 2-703).

Class Notes on the Manner and Effect of Rightful Rejection:

· This is the procedural component regarding rejection of goods (§2-601 deals with the substantive component) – if the buyer follows this procedure, he will make an effective REJECTION
· Need to reject the goods within a reasonable time after delivery/tender and need to notify the other party

· If the buyer fails to do either of the above, i.e., he fails to make an effective rejection, he will have made an ineffective rejection, which will be treated as an acceptance
· Alternatively, if the goods are not per the contract requirements and the buyer follows the requirements of §2-602, the buyer will have made an effective rejection

· Assuming that the buyer has followed the requirements of §2-602, i.e., has made an effective rejection, it must be determined whether that rejection was proper or wrongful
· “Seasonably”: [per §1-205(b)] an action is taken seasonably if it is taken at or within the time agreed or, if no time is agreed, at or within a reasonable time

· Seasonably seems to mean reasonably

· If the buyer rejected the goods and the goods were nonconforming, the buyer will have a remedy against the seller.  However, if the buyer rejected the goods and the goods were conforming, the seller will have a remedy against the buyer.

WAIVER OF REJECTION DUE TO BUYER’S LACK OF SPECIFICITY OF REJECTION

UCC §2-605
Waiver of Buyer's Objections by Failure to Particularize:
(1) The buyer's failure to state in connection with rejection a particular defect which is ascertainable by reasonable inspection precludes him from relying on the unstated defect to justify rejection or to establish breach

(a) where the seller could have cured it if stated seasonably; or

(b) between merchants when the seller has after rejection made a request in writing for a full and final written statement of all defects on which the buyer proposes to rely.

(2) Payment against documents made without reservation of rights precludes recovery of the payment for defects apparent on the face of the documents.

Class Notes on Waiver of Buyer’s Objections by Failure to Particularize:

· When the buyer rejects, he must give a specific reason for the rejection

· “Waiver” is used in the caption for §2-605 but not in the text of the section

ACCEPTANCE

UCC §2-606
What Constitutes Acceptance of Goods:
(1) Acceptance of goods occurs when the buyer

a. after a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; or

b. fails to make an effective rejection (subsection (1) of Section 2-602), but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them; or

c. does any act inconsistent with the seller's ownership; but if such act is wrongful as against the seller it is an acceptance only if ratified by him.

(2) Acceptance of a part of any commercial unit is acceptance of that entire unit.

Class Notes on the Acceptance of Goods:

· The buyer may either “reject” or “accept” the goods – there is no other alternative

· The simplest way a buyer “signifies” to the seller that the goods are conforming is by paying for them after inspecting them

· 3 basic ways for the buyer to accept, according to this section:

· By signifying to the seller that the goods are conforming

· By not effectively “rejecting” the goods within a reasonable time

· By acting inconsistently with not accepting (e.g., driving around with the goods as if they were yours)

· If the buyer fails to make an effective rejection per §2-602, he has accepted

· A consequence of acceptance is that the burden of proof shifts to the buyer per §2-607(4)

EFFECT OF ACCEPTANCE

UCC §2-607
Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over:
(1) The buyer must pay at the contract rate for any goods accepted.

(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with knowledge of a non-conformity cannot be revoked because of it unless the acceptance was on the reasonable assumption that the non-conformity would be seasonably cured but acceptance does not of itself impair any other remedy provided by this Article for non-conformity.

(3) Where a tender has been accepted

(a) the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy; and

(b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) and the buyer is sued as a result of such a breach he must so notify the seller within a reasonable time after he receives notice of the litigation or be barred from any remedy over for liability established by the litigation.

(4) The burden is on the buyer to establish any breach with respect to the goods accepted.

(5) Where the buyer is sued for breach of a warranty or other obligation for which his seller is answerable over

(a) he may give his seller written notice of the litigation. If the notice states that the seller may come in and defend and that if the seller does not do so he will be bound in any action against him by his buyer by any determination of fact common to the two litigations, then unless the seller after seasonable receipt of the notice does come in and defend he is so bound.

(b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) the original seller may demand in writing that his buyer turn over to him control of the litigation including settlement or else be barred from any remedy over and if he also agrees to bear all expense and to satisfy any adverse judgment, then unless the buyer after seasonable receipt of the demand does turn over control the buyer is so barred.

(6) The provisions of subsections (3), (4) and (5) apply to any obligation of a buyer to hold the seller harmless against infringement or the like (subsection (3) of Section 2-312).

Class Notes on the Effect of Acceptance:

CURE

UCC §2-508
Cure by Seller of Improper Tender or Delivery; Replacement:
(1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

Class Notes on Cure by the Seller:

· The UCC gives the seller the opportunity to cure – to get it right the second time

· Basically, if the seller gets it right the second time around, then the buyer cannot reject the goods

· This undercuts the perfect tender rule (§2-601)

· §2-508(1): pretty straight forward – this is not very controversial because it does NOT extend the seller’s rights (e.g., contract signed June 1 and performance is supposed to occur on September 1; if the seller ships in August and the buyer rejects, the could notify the buyer that he wishes to cure and as long as he does prior to September, there is no problem)

· §2-508(2): this is very different from §2-508(1) because it permits the seller to cure after the contract has expired

· If the seller made an honest mistake, probably no problem by allowing seller to cure

· It is much more complicated in the situation where the seller knew he was shipping the wrong goods, even if it was for a good motive (e.g., color of contracted goods is out of style)

· Likely to be okay if the seller had reasonable grounds to believe that the buyer would accept the different goods 

· “Money allowance”: professor feels that the inclusion of the “money allowance” statement in §2-508(2) indicates that there are situations where the seller will be permitted to cure even though he knew the goods he shipped were non-conforming

REVOCATION OF ACCEPTANCE

UCC §2-608
Revocation of Acceptance in Whole or in Part:
(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it

(a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or

(b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller's assurances.

(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects. It is not effective until the buyer notifies the seller of it.

(3) A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.

Class Notes on Revocation of Acceptance:

· Even if the buyer “accepts”, he may later revoke that acceptance in accordance with §2-608

· Revocation is similar to rejection because it has the same effect of throwing the goods back to the seller

· May the seller “cure” following a revocation?

· According to §2-608(3), a buyer who revokes has the same rights and duties as if he had rejected them

· One may argue that as part of his “duty”, the buyer must provide the seller the opportunity to “cure”

· If the procedure for revocation per §2-608 is not followed, the revocation is ineffective and buyer has 

· Major difference between rejection and revocation of acceptance:

· The buyer must meet a higher standard for revocation of acceptance than for rejection

EXCUSE

The following sections are typically used in natural disasters, war, strikes, and other unforeseen events

EXCUSE FOR UNIQUE GOODS

UCC §2-613
Casualty to Identified Goods:
Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer , or in a proper case under a "no arrival, no sale" term (Section 2-324) then

(a) if the loss is total the contract is avoided; and

(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.

Class Notes on Casualty to Goods:

· Unique Goods: The goods must be very specific in order to use this rule (e.g., particular animal, baseball card)

· This is a best case scenario for the seller

· Example: if the contract involves a specific car and the car is destroyed, then the seller is excused (not the same result if the car is a new off the line Ford)

· It also comes up in crop cases (e.g., the seller would be excused if the tomatoes he had contracted to sell were destroyed, assuming that the contract was specific to those particular tomatoes, grown on that specific piece of land)

EXCUSE FOR NON-UNIQUE GOODS

UCC §2-615
Excuse by Failure of Presupposed Conditions:
Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

(b) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable.

(c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.

Class Notes on Excuse:

· This section is NOT used very often

· 2 important points about this section:

· This section applies only to sellers, not to buyers
· However, case law has held that §2-615 also applies to buyers

· The seller may assume a greater obligation as part of the contract, i.e., he may agree not to be excused (if there is no such assumption of risk, these UCC sections apply)

· Sellers attempt to use this rule when the goods are NOT unique

· If the risk passes to the buyer, this section does NOT apply – when the burden shifts, the buyer is not excused and the buyer must pay

· §2-615(a): One of two things must be shown to satisfy this section:

1. The delaying event causing the delay must have been unforeseen; or

2. The impracticability must have been caused by good faith compliance to a governmental regulation (foreign or domestic)

· Identification becomes important – see §2-501 below

§ 2-501 – Insurable Interest in Goods; Manner of Identification of Goods

(1) The buyer obtains a special property and an insurable interest in goods by identification of existing goods as goods to which the contract refers even though the goods so identified are non-conforming and he has an option to return or reject them. Such identification can be made at any time and in any manner explicitly agreed to by the parties. In the absence of explicit agreement identification occurs

(a) when the contract is made if it is for the sale of goods already existing and identified;

(b) if the contract is for the sale of future goods other than those described in paragraph (c), when goods are shipped, marked or otherwise designated by the seller as goods to which the contract refers;

(c) when the crops are planted or otherwise become growing crops or the young are conceived if the contract is for the sale of unborn young to be born within twelve months after contracting or for the sale of crops to be harvested within twelve months or the next normal harvest reason after contracting whichever is longer.

(2) The seller retains an insurable interest in goods so long as title to or any security interest in the goods remains in him and where the identification is by the seller alone he may until default or insolvency or notification to the buyer that the identification is final substitute other goods for those identified.

(3) Nothing in this section impairs any insurable interest recognized under any other statute or rule of law.

· Crops – 2 situations:

· If the buyer purchases tomatoes that are not yet planted and the crops are destroyed, the seller is obligated to provide the tomatoes per the contract

· At common law, there were 3 related theories:

A. Impossibility (seller’s excuse):

Example: Exxon has contracted to sell oil to its suppliers at a particular price; Exxon has contracted to purchase the oil from Iraq at a lower price; if Iraq passes a law prohibiting the export of oil; Exxon’s suppliers will sue Exxon for failure to perform its contract and Exxon will argue impossibility

B. Impracticability (seller’s excuse):

Example: If Iraq keeps increasing its price to Exxon, at some point, Exxon will refuse to sell oil to its suppliers; the supplier will sue and Exxon will argue impracticability

C. Frustration of Purpose:

Example: If US consumers boycott Iraqi products, Exxon will be unable to dispose of the oil it has contracted to buy and will argue frustration of purpose

SUBSTITUTED PERFORMANCE

UCC §2-614
Substituted Performance:
(1) Where without fault of either party the agreed berthing, loading, or unloading facilities fail or an agreed type of carrier becomes unavailable or the agreed manner of delivery otherwise becomes commercially impracticable but a commercially reasonable substitute is available, such substitute performance must be tendered and accepted.

(2) If the agreed means or manner of payment fails because of domestic or foreign governmental regulation, the seller may withhold or stop delivery unless the buyer provides a means or manner of payment which is commercially a substantial equivalent. If delivery has already been taken, payment by the means or in the manner provided by the regulation discharges the buyer's obligation unless the regulation is discriminatory, oppressive or predatory.

Class Notes on Substituted Performance:

· §2-614 does NOT allow a parties to be excused

· If a reasonable substitute is available, the contract must be performed using that substitute

· This section does NOT address the situation where reasonable substitutes are NOT available

PROCEDURE FOR CLAIMING EXCUSE

UCC §2-616
Procedure on Notice Claiming Excuse:
(1) Where the buyer receives notification of a material or indefinite delay or an allocation justified under the preceding section he may by written notification to the seller as to any delivery concerned, and where the prospective deficiency substantially impairs the value of the whole contract under the provisions of this Article relating to breach of installment contracts (Section 2-612), then also as to the whole,

(a) terminate and thereby discharge any unexecuted portion of the contract; or

(b) modify the contract by agreeing to take his available quota in substitution.

(2) If after receipt of such notification from the seller the buyer fails so to modify the contract within a reasonable time not exceeding thirty days the contract lapses with respect to any deliveries affected.

(3) The provisions of this section may not be negated by agreement except in so far as the seller has assumed a greater obligation under the preceding sections.

Class Notes on the Procedure for Claiming Excuse:

· This is not a very important section according to the professor

REMEDIES

GENERAL OBLIGATIONS OF THE PARTIES: overarching section that states the obvious

UCC §2-301
General Obligations of Parties:
The obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay in accordance with the contract.

SELLER’S REMEDIES

SELF-HELP PROVISION FOR THE SELLER – INSOLVENT BUYER

UCC §2-702
Seller's Remedies on Discovery of Buyer's Insolvency:
(1) Where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under the contract , and stop delivery under this Article (Section 2-705).

(2) Where the seller discovers that the buyer has received goods on credit while insolvent he may reclaim the goods upon demand made within ten days after the receipt , but if misrepresentation of solvency has been made to the particular seller in writing within three months before delivery the ten day limitation does not apply. Except as provided in this subsection the seller may not base a right to reclaim goods on the buyer's fraudulent or innocent misrepresentation of solvency or of intent to pay.

(3) The seller's right to reclaim under subsection (2) is subject to the rights of a buyer in ordinary course or other good faith purchaser under this Article (Section 2-403). Successful reclamation of goods excludes all other remedies with respect to them.

Class Notes on Seller’s Self-Help Remedies:

· “Insolvency”: [per UCC §1-201(23)] – very broad definition

· having generally ceased to pay debts in the ordinary course of business other than as a result of bona fide dispute;

· being unable to pay debts as they become due; or

· being insolvent within the meaning of federal bankruptcy law

· If the seller sold goods to the buyer and later discovered that the buyer was “insolvent”, the seller may refuse payment except for cash (no need to accept credit any longer)

· The seller MUST PROVE that the buyer is insolvent – rumors are NOT sufficient
· §2-702(1) deals with the situation where the seller has sold the buyer goods but has not yet delivered them

· §2-702(2) and §2-702(3) deal with the situation where the goods have actually been delivered to the buyer

· The seller has 10 days after the good have been received by the buyer within which to make a  claim for reclamation (not very helpful)

· However, if misrepresentation was present, the 10-day limitation no longer applies 

· If the seller delivers the goods to the buyer, and the buyer’s check for payment bounces, the buyer does not have a right to retain the goods per §2-507(2)

2-507 - Effect of Seller's Tender; Delivery on Condition

(1) Tender of delivery is a condition to the buyer's duty to accept the goods and, unless otherwise agreed, to his duty to pay for them. Tender entitles the seller to acceptance of the goods and to payment according to the contract .

(2) Where payment is due and demanded on the delivery to the buyer of goods or documents of title, his right as against the seller to retain or dispose of them is conditional upon his making the payment due.

SELLER’S REMEDIES IN GENERAL

UCC §2-703
Seller's Remedies in General:
Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may

(a) withhold delivery of such goods;

(b) stop delivery by any bailee as hereafter provided (Section 2-705);

(c) proceed under the next section respecting goods still unidentified to the contract;

(d) resell and recover damages as hereafter provided (Section 2-706);

(e) recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 2-709);

(f) cancel.

Class Notes on Seller’s Remedies:

· There are 4 triggering events that permit the seller to seek a remedy [per §2-703]

1. Buyer wrongfully rejects goods

2. Buyer revokes acceptance of goods

3. Buyer fails to make a payment due on or before delivery

4. Buyer repudiates

· If one of the 4 triggering events occur, the seller is entitled to a remedy against the buyer

· The most common remedy is listed in §2-703(d) and discussed in §2-706, i.e., resell and recover damages
· The overarching policy of the UCC with respect to remedy, per §1-305, is to put the aggrieved party in as good a position as he would have been in had the other party performed

· The remedies available to the seller:

· Resale per §2-703(c) and (d) (most important)

· To withhold delivery of goods

· Stop delivery once it has begun

· Others

· It is unclear if the seller who is satisfies the requirements for remedy under §2-706 (resell) may choose the market price (§2-708) remedy because of a higher return

RESELL AND RECOVER

UCC §2-706
Seller's Resale Including Contract for Resale:
(1) Under the conditions stated in Section 2-703 on seller's remedies, the seller may resell the goods concerned or the undelivered balance thereof. Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach.

(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or private sale including sale by way of one or more contracts to sell or of identification to an existing contract of the seller. Sale may be as a unit or in parcels and at any time and place and on any terms but every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable. The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach.

(4) Where the resale is at private sale the seller must give the buyer reasonable notification of his intention to resell.

(5) Where the resale is at public sale

(a) only identified goods can be sold except where there is a recognized market for a public sale of futures in goods of the kind; and

(b) it must be made at a usual place or market for public sale if one is reasonably available and except in the case of goods which are perishable or threaten to decline in value speedily the seller must give the buyer reasonable notice of the time and place of the resale; and

(c) if the goods are not to be within the view of those attending the sale the notification of sale must state the place where the goods are located and provide for their reasonable inspection by prospective bidders; and

(d) the seller may buy.

(6) A purchaser who buys in good faith at a resale takes the goods free of any rights of the original buyer even though the seller fails to comply with one or more of the requirements of this section.

(7) The seller is not accountable to the buyer for any profit made on any resale. A person in the position of a seller (Section 2-707) or a buyer who has rightfully rejected or justifiably revoked acceptance must account for any excess over the amount of his security interest, as hereinafter defined (subsection (3) of Section 2-711).

Class Notes on Seller’s Resale and Recovery:

· For private resale, it is critical that the seller notify the buyer of his intention to sell, per §2-706(4)

· Resell is the preferred remedy because it is more efficient from a business perspective

· In resell, someone who wants the goods is actually going to purchase them, whereas, in a price action, the buyer is forced to buy something he does not want

· Per §2-706(1), the seller may resell the goods and the seller did so in good faith and in a reasonable manner, the seller may recover:

· The difference between the contract price and the actual sale price; PLUS
· Incidental damages (e.g., cost of advertising the goods); MINUS
· Any expenses saved in consequence of buyer’s breach

· Example:

· Contract Price: $1,000

· Resale Price: $800

· Incidental Damages: $200

· Expenses Saved: $50

· Amount recoverable from buyer: ($1,000-$800) + $200 - $50 = $350

· 2 things must be satisfied when applying the resale formula:

· Good Faith
· Commercially Reasonable
· The seller may the goods he is selling only at a public sale
SELLER’S RIGHT TO FINISH MANUFACTURE AND TO SALVAGE

UCC §2-704
Seller's Right to Identify Goods to the Contract Notwithstanding Breach or to Salvage Unfinished Goods:
(1) An aggrieved seller under the preceding section may

(a) identify to the contract conforming goods not already identified if at the time he learned of the breach they are in his possession or control;

(b) treat as the subject of resale goods which have demonstrably been intended for the particular contract even though those goods are unfinished.

(2) Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner.

Class Notes on §2-704:

· This section is important because it is tied into the seller’s right to resell under §2-703

· §2-704(2) permits the seller to complete the manufacture of the goods

SELLER DEALING WITH THE CARRIER TO STOP DELIVERY

UCC §2-705
Seller's Stoppage of Delivery in Transit or Otherwise:
(1) The seller may stop delivery of goods in the possession of a carrier or other bailee when he discovers the buyer to be insolvent (Section 2-702) and may stop delivery of carload, truckload, planeload or larger shipments of express or freight when the buyer repudiates or fails to make a payment due before delivery or if for any other reason the seller has a right to withhold or reclaim the goods.

(2) As against such buyer the seller may stop delivery until

(a) receipt of the goods by the buyer; or

(b) acknowledgment to the buyer by any bailee of the goods except a carrier that the bailee holds the goods for the buyer; or

(c) such acknowledgment to the buyer by a carrier by reshipment or as warehouseman; or

(d) negotiation to the buyer of any negotiable document of title covering the goods.

(a) To stop delivery the seller must so notify as to enable the bailee by reasonable diligence to prevent delivery of the goods.

(b) After such notification the bailee must hold and deliver the goods according to the directions of the seller but the seller is liable to the bailee for any ensuing charges or damages.

(c) If a negotiable document of title has been issued for goods the bailee is not obliged to obey a notification to stop until surrender of the document.

(d) A carrier who has issued a non-negotiable bill of lading is not obliged to obey a notification to stop received from a person other than the consignor.

Class Notes on Stopping Delivery in Transit:

· Elaborate rule as to how the seller deals with the carrier

· Insolvent Buyer: If the ground for stopping delivery is insolvency, the seller may direct the carrier to stop delivery (no limitation)

· Not Insolvent Buyer: If the ground for stopping delivery is NOT insolvency, the seller may only stop delivery for larger deliveries

SELLER’S DAMAGES FOR NON-ACCEPTANCE OR REPUDIATION

UCC §2-708
Seller's Damages for Non-acceptance or Repudiation:
(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach.

(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer , together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

Class Notes on §2-708:

· The seller may use this section if the seller does not resell or sells at a very low price

· This remedy allows the seller to get the difference between the market price and the unpaid contract price PLUS incidental damages
· Time and place of tender is used to determine market price

· If no market price exists with respect to a certain locality, use §2-723(2)

· §2-723(2): use commercially reasonable price or a price determined by usage of trade (factor into it the cost of transportation)

· Use §2-308 to determine the “place of tender” – the default rule is, if not otherwise agreed upon by the parties, that place of tender is where the goods are to be delivered
· The problem with the market price damages is that the seller cannot recover if the goods are standardized

· If the market price formula is inadequate to put the seller in the same situation had the contract been executed, the measure of damages should be the profits the seller would have received [§2-708(2)]

PRICE ACTION BY SELLER

UCC §2-709
Action for the Price:
(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price

(a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer; and

(b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.

(1) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment. The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.

(2) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (Section 2-610 ), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.

Class Notes on §2-709:

· Per §2-703(e), the seller may recover damages for the price (Section 2-709)

· The price action is limited to 3 circumstances:

· Acceptance

· If goods cannot be resold

· Risk of loss passes to the buyer

· It is important to keep in mind that when this remedy is used, no one wants the goods 

SELLER’S INCIDENTAL DAMAGES

UCC §2-710
Seller's Incidental Damages:
Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer's breach, in connection with return or resale of the goods or otherwise resulting from the breach.

BUYER’S REMEDIES

BUYER'S REMEDIES IN GENERAL

UCC §2-711
Buyer's Remedies in General; Buyer's Security Interest in Rejected Goods:
(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (Section 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid

(a) "cover" and have damages under the next section as to all the goods affected whether or not they have been identified to the contract ; or

(b) recover damages for non-delivery as provided in this Article (Section 2-713).

(2) Where the seller fails to deliver or repudiates the buyer may also

(a) if the goods have been identified recover them as provided in this Article (Section 2-502); or

(b) in a proper case obtain specific performance or replevy the goods as provided in this Article (Section 2-716).

(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt , transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller (Section 2-706).

Class Notes on Buyer’s Remedies:

· The triggering events for the buyer’s remedies are exactly the opposite of those for the seller

· There are only 2 triggering events for the buyer:

· Seller fails to deliver

· Seller repudiates

· The most important remedy available to the buyer is cover
· Professor believes that sellers should proceed in the following order:

§2-706    §2-709    §2-708

COVER

UCC §2-712
"Cover"; Buyer's Procurement of Substitute Goods:
(1) After a breach within the preceding section the buyer may "cover" by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.

(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller's breach.

(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.

Class Notes on Cover:

· Cover is the analog of resale (§2-706)

· “Substitution” is important

· Aggrieved buyers may try to increase their wealth by buying more expensive goods

· However, the must be some connectiveness to the goods (i.e., cannot use a Mercedes-Benz to cover for a Dodge) 

· If the buyer “covers” for a lesser price, the buyer is not entitled to damages

· As previously discussed, it is unclear whether seller may use §2-708 instead of §2-706 – however, this section is very clear with respect to the buyer [§2-712(3)] NOT SURE
BUYER’S DAMAGES FOR NON-DELIVERY OR REPUDIATION

UCC §2-713
Buyer's Damages for Non-delivery or Repudiation:
(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller's breach.

(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

Class Notes on Buyer’s Damages for Non-Delivery or Repudiation:

· This is the analog of §2-708 (market price)

· The only difference is are the “time and place” details

· In §2-708, use the time and place of tender
· In §2-713, use the time and place of repudiation
BUYER’S DAMAGES FOR BREACH IN REGARD TO ACCEPTED GOODS 

UCC §2-714
Buyer's Damages for Breach in Regard to Accepted Goods:
(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller's breach as determined in any manner which is reasonable.

(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.

(3) In a proper case any incidental and consequential damages under the next section may also be recovered.

Class Notes on Buyer’s Damages for Breach in Regard to Accepted Goods:

· This is the damage formula for breach of warranty

· This section is used by buyers who have accepted shoddy goods (not as warranted by the contract)

· The buyer gets the difference between what he received and what he should have received

· This section does NOT apply if the buyer has not “accepted” the goods

BUYER'S INCIDENTAL AND CONSEQUENTIAL DAMAGES

UCC §2-715
Buyer's Incidental and Consequential Damages:
(1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt , transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

(2) Consequential damages resulting from the seller's breach include

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

(b) injury to person or property proximately resulting from any breach of warranty.

Class Notes on Buyer’s Incidental and Consequential Damages:

· NONE

BUYER'S RIGHT TO SPECIFIC PERFORMANCE OR REPLEVIN

UCC §2-716
Buyer's Right to Specific Performance or Replevin:
(1) Specific performance may be decreed where the goods are unique or in other proper circumstances.

(2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered. In the case of goods bought for personal, family, or household purposes, the buyer's right of replevin vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver.

Class Notes on Buyer's Right to Specific Performance or Replevin:

· This section is the analog for the price action by the seller, i.e., §2-709

· In general, it is very difficult to get an equitable remedy – this section is the UCC’s way of trying to make specific performance a more common remedy

· Specific performance is hardly ever used – it is typically used only when a remedy in law in not available

· §2-613 regarding impossibility should be read in the context of §2-716 (“or in other proper circumstances”)

· Replevin: this is an action in law where the aggrieved party gets his property back

BUYER'S RIGHT TO GOODS ON SELLER’S REPUDIATION – FAILURE TO DELIVER OR INSOLVENCY

UCC §2-502
Buyer's Right to Goods on Seller's Repudiation, Failure to Deliver or Insolvency:
(1) Subject to subsections (2) and (3) and even though the goods have not been shipped a buyer who has paid a part or all of the price of goods in which he has a special property under the provisions of the immediately preceding section may on making and keeping good a tender of any unpaid portion of their price recover them from the seller if:

(a) in the case of goods bought for personal, family, or household purposes, the seller repudiates or fails to deliver as required by the contract; or

(b) in other cases, the seller becomes insolvent within ten days after receipt of the first installment on their price.

(2) The buyer's right to recover the goods under subsection (1)(a) vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver.

(3) If the identification creating his special property has been made by the buyer he acquires the right to recover the goods only if they conform to the contract for sale.

Class Notes on §2-502:

· §2-502 is the analog of §2-702 for the buyer

· According to the professor, §2-502 is now essentially worthless because the fact pattern it requires is very unlikely to develop

· The buyer can recover the goods from the seller as long as the buyer acts within 10 days after receiving the first installment

· In order for the buyer to use this section, he must have made a first installment (the chances of insolvency occurring within the first 10 days are very remote)

· Much more likely for the seller to use the analogous §2-702

OTHER REMEDY PROVISIONS

PROOF OF MARKET PRICE: TIME AND PLACE

UCC §2-723
Proof of Market Price: Time and Place:
(1) If an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods , any damages based on market price (Section 2-708 or Section 2-713) shall be determined according to the price of such goods prevailing at the time when the aggrieved party learned of the repudiation.

(2) If evidence of a price prevailing at the times or places described in this Article is not readily available the price prevailing within any reasonable time before or after the time described or at any other place which in commercial judgment or under usage of trade would serve as a reasonable substitute for the one described may be used, making any proper allowance for the cost of transporting the goods to or from such other place.

(3) Evidence of a relevant price prevailing at a time or place other than the one described in this Article offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise.

Class Notes on Proof of Market Price:

· In a case of anticipatory repudiation, the market price of the goods is determined according to the price of such goods prevailing at the time the aggrieved party learned of the repudiation

STATUTE OF LIMITATIONS IN CONTRACTS FOR SALE

UCC §2-725
Statute of Limitations in Contracts for Sale:
(1) An action for breach of any contract for sale must be commenced within four years after the cause of action has accrued. By the original agreement the parties may reduce the period of limitation to not less than one year but may not extend it.

(2) A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack of knowledge of the breach. A breach of warranty occurs when tender of delivery is made, except that where a warranty explicitly extends to future performance of the goods and discovery of the breach must await the time of such performance the cause of action accrues when the breach is or should have been discovered.

(3) Where an action commenced within the time limited by subsection (1) is so terminated as to leave available a remedy by another action for the same breach such other action may be commenced after the expiration of the time limited and within six months after the termination of the first action unless the termination resulted from voluntary discontinuance or from dismissal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the statute of limitations nor does it apply to causes of action which have accrued before this Act becomes effective.

Class Notes on Statute of Limitations in Contracts for Sale:

· Important note regarding §2-725(1):

· The action must be for a breach of sales contract and not something else

· Often times, the action is related to the sale but it is not an action for the breach of the sales contract

· It is possible to shorten the statute by agreement, but not extend it [§2-725(1)]

·  “Accrued”: Per §2-725(1), the seller has 4 years after the cause of action has “accrued”

· Accrued - when the breach occurred even if the aggrieved party did not have knowledge of the breach

· Exception: an action for breach of warranty accrues when tender of delivery is made, unless a warranty explicitly extends to the future performance of the goods

· Very narrow exception for the extension of the statute per §2-725(3): if the party brings an action within the statute of limitations, but the action ins terminated, the party gets another 6 months after the termination of the first action unless the termination was voluntary or as a result of dismissal for failure or neglect to prosecute

· §2-725(4) states that the state’s tolling provision applies

· Example: a party leaving the jurisdiction would stop the statute (you would add that time away from the jurisdiction on to the four years)

**Also add:

Discussion on risk of loss (§§509, 510, 513) on combined notes pages 55 and 56

OTHER WAYS TO ATTACK A SALES CONTRACT

UCC §2-302
Unconscionable contract or Clause:
(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

UCC §2-303
Allocation or Division of Risks:
Where this Article allocates a risk or a burden as between the parties "unless otherwise agreed", the agreement may not only shift the allocation but may also divide the risk or burden.

Class Notes on Unconscionability:

· Unconscionability gives the buyer the power to sever the penalty part of the contract and enforce the contract

· Unconscionability gives the judge the power to enforce only particular parts of a contract

· 2 different elements to unconscionability:

1. Procedural: deception, fraud, trickery

2. Substantive: determine if the deal was one-sided (regardless of how the deal resulted)


· According to Leff, you need a high level of proof to use the doctrine; otherwise, every contract would be subject to scrutiny using the doctrine
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