Fall 2003

LAW OF SALES

STEP 1 – ARTICLE 1

REVIEW OF BASIC UCC RULES IN ARTICLE 1

A.  Purposes and Policies of UCC

§1-103 Construction of UCC to Promote Its Purposes and Policies

Commercial code liberally construed to further certain purposes & policies:

· To simplify, clarify, and modernize

· Permit the continued expansion of commercial practice through custom usage & agreement, and

· To make uniform the law among the various jdx (go with law of majority).

§1-302 Variation by Agreement

(a) – Freedom of contract.  Agreement of the parties may vary certain parts of UCC.

(b) – Some things such as good faith, diligence, reasonableness and care cannot be disclaimed by agreement.

§1-305 Remedies to Be liberally Administered

Remedy liberally administered to try and put the aggrieved party in the same position as if the other party had fully performed.  Do not like consequential, special nor penal damages may be had except as specifically provided by UCC or other law.

Contract – normally do not have punitive damages.

§1-308 Performance or Acceptance Under Reservation of Rights

If you are not happy with the other side, must continue performance and make explicit of unhappiness and reserve the right to sue.

Use such words as “under protest,” “without prejudice” or the like.

B.  Article I Definitions

If the words are used in more than one article, it is defined in Article I.  If it is used only in a specific article, it is defined at the beginning of that article.

§1-201 General Definitions

Unless the context otherwise requires, works have the meaning stated.  Definitions are contextual.

C.  Supplementing the UCC

§1-103 …Applicability of Supplemental Principles of Law

(b) – Unless code displaces prior law, use prior law.

D.  Police Force of the UCC

Rules that keep other rules in place  - policy rules.

§1-304 Obligation of Good Faith
Every K or duty within the UCC imposes an obligation of good faith in its performance and enforcement.

Here it only talks about performance and enforcement.  If in C/L good faith was allowed in formation, 1-304 does not displace this.

§1-205 Reasonable Time; Seasonableness

Reasonableness depends on the nature, purpose, and circumstances.

§2-302 Unconscionable Contract or Clause

Procedural and Substantive – need both!

Procedural – bargaining process.  Regarding the parties.

Substantive – results of the bargain.  Are the results one sided?

E.  Housekeeping Rules

§1-106 Use of Singular and Plural; Gender

(a) – Singular includes plural

(b) – Words are gender neutral

§1-107 Section Captions

Section Captions are part of the UCC.  Official Comments are not.

STEP II – SCOPE OF ARTICLE 2

DO YOU HAVE A CONTRACT THAT FITS WITHIN THE SCOPE OF ARTICLE 2?
§2-101 Short Title 

Section known and cited as UCC – Sales.

§2-102 Scope

Unless context otherwise requires, this Article applies to transactions in goods.  

Transaction normally includes sale, lease, barter, gift, etc.  But here, context in Article 2 is sales.

§2-105 Definitions: “Transferability”, “Goods”, …
Goods mean all things, including specifically manufactured goods, which are movable at the time of identification to the K for sales other than the money in which the price is to be paid, investment securities and other things in action.

§2-106 Definitions: “Contract”, “Agreement”, …
In this Article unless the context otherwise requires “contract” and “agreement” are limited to those relating to the present or future sale of goods.
§2-107 Goods to Be Severed From Realty:  Recording

It is sale of goods if the goods are severed by the seller.  Crop can be sold before severance and either party can do it.  It’s easily severable.

§2-725 Statute of Limitations in Contracts for Sale

(1)  An action for breach of any contract for sale must be commenced within four years after the cause of action has accrued.

(2)  A cause of action accrues when the breach occurs, regardless of the aggrieved party’s lack of knowledge of the breach.

§2-209 Modification, Rescission and Waiver

Modification does not need consideration – must be K for sale of goods.

Mixture of sale and service contract.  Milau Assoc. v. North Ave Development – really a service or sales contract?  

Majority – ct here applied the Predominate Factor Test – it’s mechanical and easy for judges to apply.  Whichever is predominating.  If service, then apply the c/l to the whole K, if transactions in goods, then apply Article II to the whole K.

Anthony Pool – the Graverlman Test – look at what the law suit is about.  Is it about goods or services?  If goods, apply Article II, if services then apply c/l.

§2-104 Definition: “Merchant”, …

Merchant is a higher status than just a seller.  Require knowledge or skill particular to the practices.

2-314 Implied Warranty: Merchantability; Usage of Trade – apply to MERCHANTS
2-315 Implied Warranty: Fitness for a Particular Purpose – apply to SELLERS

Siemen v. Alden  - P tries to buy saw from mfg but there were no available and mfg referred him to D.  P purchased one saw from D and there was an injury in the usage of the saw.  P is suing the 3rd party who sold P the saw.

Causes of action:

· Negligence

· Breach of warranty – 2-315 – no reliance thus thrown out

           2-314 – not a merchant of that kind thus thrown out

· Strict Liability  - seller must be in business of selling – can’t reach this thus thrown out.
STEP III – DO YOU HAVE AN ENFORCEABLE CONTRACT? (Statute of Frauds)

§2-201 Formal Requirements; Statute of Frauds

(1) Basic rule – writing requirement

(2) Writing exception

(3) Non-writing exception 

(4) (NEW) if K satisfies 2-201 and does not satisfy the over 1 yr statute of frauds requirement, it is still good even if performance takes over 1 yr.

(1) Writing sufficient to indicate that a K for sale has been made between the parties and signed by the party against whom enforcement is sought and quantity cannot by omitted.  Quantity is specifically mentioned in the comments.  Text of 2-201(1) does not specifically require qty.

(2) Writing exception – Between merchants, confirmation letter can bind receiver if no objection is given within 10 days of receipt of it.  

(3) Non-writing exception – K not satisfying (1) above is enforceable if 

· specifically manufactured good for the buyer not suitable for sale to others in the ordinary course of the seller’s business
· party admits there is a K

· payment has been made or goods received (part performance)

§2-209 Modification, Rescission and Waiver

(3) The requirement of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.

BUT (4) says that if attempted modification does not meet Statute of frauds then it operates as a waiver of SOF.
If modify from $300 to $3,000 – here would probably have to be in writing.  

Original $300 does not need writing but now $3,000 (which is over $500) need to be in writing.
§1-302 Variation by Agreement

Official comment 1 seems to say that parties can’t waive statute of frauds.  
STEP IV – OFFER AND ACCEPTANCE

HAS THERE BEEN AN OFFER AND ACCEPTANCE?

§2-204 Formation in General

(1) Any manner sufficient to show agreement

(2) No need to determine the moment it’s made

(3) Ok to leave terms out.  Official Comment:  the more terms the parties leave open, the less likely it is that they have intended to conclude a binding agreement, but their actions may be frequently conclusive on the matter despite the omissions.

§2-206 Offer and Acceptance in Formation of Contract

Here the words are not defined thus it falls back to the c/l definitions.  

§2-205 Firm Offers

Offer by a MERCHANT.  Cannot revoke offer for lack of consideration but limited to 3 months – regardless if in writing or not.    Must be in writing.

STEP V – TERMS OF THE CONTRACT
WHAT ARE THE TERMS OF THE CONTRACT FOR SALE?

K= what you agree to + default terms (2-300 sections)
Qty terms will usually not be missing – SOF requirement.  

§2-202 Final Written Expression: Parol or Extrinsic Evidence

Only works if writing is intended to be final expression.  Deal with writing intended by parties as final expression of their agreement.  Regarding prior or contemporaneous communication only.  May not contradict but ok to explain or supplement by (a) course of performance, course of dealing or usage of trade and (b) by evidence of consistent additional terms unless (merger) writing intended as a complete and exclusive statement of the terms of the agreement.  

Separation of (a) and (b) seems to show that the merger clause only applies to (b).  No consistent additional term (b) but does not prevent to add by (a).  

Merger – completeness & exclusivity but does not keep out course of performance, course of dealing and usage of trade.

§1-303 Course of Performance, Course of Dealing and Usage of Trade

(a) Course of Performance – sequence of conduct between the parties to a particular transaction that exists if (1) the agreement involves repeated occasions for performance by a party; and (2) the other party accepts the performance or acquiesces in it without objection.

(b) Course of Dealing – sequence of conduct concerning previous transactions between the parties to a particular transaction that is regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.  

(c) Usage of Trade – any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question.
§2-207 Additional Terms in Acceptance or confirmation

“Battle of the forms”.  Buyer sends PO – which will have terms protecting buyer.  Seller gets it and acknowledge it and sends confirmation with terms protecting seller.

At c/l, last shot rule (if performance) – I.e, seller’s confirmation or counter offer.

2-207 go through (1) and from there EITHER go to (2) or (3) NOT both.

2-207(3) – conduct to show K = agreed term are in + default terms.

2-207(1) – additional and different terms

2-207(2) – only mention additional.  What about different terms?


Either fall within additional terms or don’t even go to (2) or fits under (2)(b) and fall out as “materially alter”

DEFAULT TERMS


§2-304 Price Payable in Money, Goods, Realty, or Otherwise
Price Terms
§2-305 Open Price Term

Reasonable price at time of delivery.  But (4) not meant to be final K because price term is so important.  

(2) Good faith requirement.

§2-306 Output, Requirements and Exclusive Dealings

Requirement of SOF but need not be actual #.  I.e., “buy all requirements” or “sell all outputs”.   Thus, can fluctuate year to year, policed by good faith.

§2-307 Delivery in Single Let or Several Lots
Delivery term unless otherwise agreed to.  

§2-308 Absence of Specified Place for Delivery

(a) Seller’s place of business.

§2-309 Absence of Specific Time Provisions; Notice of Termination
Time provision – reasonable time – like good faith

§2-310 Open Time for Payment or Running of Credit; Authority to Ship Under Reservation

Payment terms – payment is due at the time and place at which the buyer is to receive the goods.  
Letter of Credit

§2-325 “Letter of Credit” Term; “Confirmed Credit”   ( Article 5)
(2) the delivery to seller of a proper letter-of-credit suspends the buyer’s obligation to pay.
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K1 = standard sales K between seller and buyer (agreed + default terms)

K2 = bank and buyer’s agreement (applicant and issuer)

K3 = bank and seller’s agreement – obligates itself to pay upon seller’s presentation of documents. (issuer and beneficiary of documents)

Potential K4 by confirming bank (international transactions and confirming bank would be from the bank of that country).  Confirming bank would have its own payment obligation.  Confirming bank would normally be reimbursed by US bank.  Foreign bank bears the sovereign risk.  US bank bears risk of Buyer’s solvency and untrustworthiness.   
Cashier’s ck - bank obligation – commanding self to pay

Teller’s ck – 2 banks

Certified ck – bank puts their obligation on yours 

3-310 take any of the above and obligation is discharged 

§2-325 K3 created and suspends K1’s payment obligation.  If took cashier’s ck, teller’s ck, or certified ck then buyer’s obligation is discharged.

3 principals of Letter of Credit

1.  Documents – bank pays against documents

anything other than documents slows down the process.  Thus bank does not look at non-doc conditions.  §5-108 non-documentary conditions – issuer shall disregard the non-doc condition and treat as not stated

2.  Standard – strict compliance.  Between mirror image and substantial compliance.

3.  Independence – K3 is separate and independent of K1 and K2.  5-103(d)
Just because seller is going bankrupt is not reason enough for buyer to stop payment from the bank.
EXCEPTION:  Material Fraud  §5-109 allows bank to refuse to pay if there is material fraud in K1 or K2.  Bank can decide to pay or not pay.  If the bank decides to pay, buyer can go to ct and sue to enjoin bank from paying.  (Fraud injunction.)  When fraud definition becomes broader, it compromises K3’s independence and reduces the effectiveness of LOC.  To get injunction is not easy – must show irreparably injured.  

Another type of LOC – Standby letter of credit

Castro – Red Cross example.

WARRANTIES
1)  How to create warranties:

§2-312 Warranty of Title and Against Infringement; Buyer’s Obligation Against Infringement.

Warranty from SELLER that title conveyed shall be good.  

This is implies but Official Comment 6 – related to 2-316 Exclusion or Modification of Warranties.  When disclaiming warranty of quality – use “as is” to displace implied warranty.  But warrant of title can’t be displaced like this so comment say it’s not implied – but it is.

§2-403 Power to Transfer; Good Faith Purchase of Goods; “Entrusting”
A PURCHASER of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased.

Defrauding someone give voidable title.  A person with voidable title has power to transfer a good title to a good faith purchaser for value.  

(2) & (3) Entrusting provisions: 

Thief robs a watch from X and entrust to merchant.  Merchant sold to good faith buyer.  Who has more right (better title)?  X or buyer?  Ans:  X

X – Crook – entrust to merchant – buyer.  X still has better title, buyer only has voidable title.  

§2-313 Express Warranties by Affirmation, Promise, Description, Sample

Given by all SELLERS 
2-313(1)(a) affirmation of fact is warranty – verifiable 
2-313(2) affirmation of value not warranty

Express warranty must be part of the basis of the bargain

Best way to determine if a statement is a warranty is Verifiability.  

Generic descriptions are warranties – i.e., car  - some warranty that goes with the word “car”.  

Basis of the bargain – buyer gets the information and therefore does not need to do it himself; therefore, it is incorporated into the basis of the bargain.  

What if sales person says something while you are on your way out?  You already purchased the product – is what he said still basis of the bargain?  Comment 7 suggest that it could be included as a modification (§2-209 Modification, Rescission and Waiver: Modification of bargain & becomes part of the bargain) – no consideration necessary.

§2-314 Implied Warranty: Merchantability; Usage of Trade (Ordinary Purpose)
Applies goods sold by MERCHANTS with respect to goods of that kind – including good or drink.  
(2)(c) are fit for the ordinary purpose for which such goods are used 

(3) unless excluded or modified other implied warranties may arise from course of dealing or usage of trade.  

§2-315 Implied Warranty: Fitness for Particular Purpose (Particular Purpose)
Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is an implied warranty that the goods shall be fit for such purpose.

Comment 5 – if buyer is insisting on a particular brand he is not relying on the seller’s skill and judgment and so no warranty results.

Shaffer v. Victoria Station Inc.

D argue that they were not merchants with respect to good of that kind (glasses)

But 2-314(1) mentions “drink”.  Drink has to be provided in some type receptacle; therefore, drink must be adequately packaged and the buyers get an implied warranty of drink (merchantability).  Ct agreed with the packaging 2-314(e) argument.

Also can claim that the glass is leased – tie to 2-314
Always have 3 causes of action:  breach of K, negligence, and strict liability.

· Breach of K – need privity of K, no concept of fault

· Negligence – no privity but need fault

· Strict liability

Webster v. Blue Chip Tea Room
Items found in food.  Natural item v. foreign item.  What is the anticipation of the biter?

Chicken – bone is natural.  Slice chicken – no bone, roasted chicken – bone ok.

HOW TO DISCLAIM WARRANTIES
§2-316 Exclusion or Modification of Warranty

(1) If there is an express warranty and then a modification or conduct tending to negate warranty, they have to be construed as consistent in order for the limitation to hold (Express Warranty – warranty and disclaimer must be read consistently.  If can’t be read consistently then the one that falls out is the disclaimer.)

(2) Subject to (3) this section excludes or modifies implied warranties.

(3)(a) Excluding all implied warranties with expressions like “as is”

(3)(b) Before K either examines or refuses to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him.

(4) Limiting remedy

(1) Conduct counts – can negate or limit warranty.  Ambiguity in K construed against drafter.  Here seller created the warranty and is now trying to negate it, thus if ambiguous – construe against seller.
(2) Subject to subsection (3) – suggest subsection (3) trumps 
· For MERCHANTABILITY – 
Writing - to disclaim merchantability – must write merchantability and must be conspicuous.  

Oral – suggest if oral must be conspicuous too.
· For FITNESS – 

Must be in writing & conspicuous but need not use “fitness”, only general description.

(3) (a) All implied warranty are excluded by “as is”, “with all faults”, “as they stand” – Comment 7.  Does not mention conspicuous but most likely need it.

     (b) Another way to exclude warranty – examination before K

Bowdoin v. Showell Growers

Disclaimer after sale.  Post sale disclaimers are not part of the basis of the bargain.  Thus should be knocked out – does not matter if it’s conspicuous or not.  

HOW TO MODIFY REMEDIES FOR BREACH OF WARRANTY
§2-718 Liquidation or Limitation of Damages; Deposits

§2-719 Contractual Modification or Limitation of Remedy
Put warranty in but limit remedy.  
Goddard v. General Motors Corp.

Essential purpose – Repair & Replacement.  Fir quantum of remedy.  But he brought his car back 14 times to be fixed.  Limiting worked but after 14 times, did not provide essential purpose.  

1.  This clause was thrown out by the court.  

2.  Seller also said it is not subject to consequential damages.

2-719(3) Consequential damages may be limited or excluded unless unconscionable.

Ct said that statements 1 and 2 are dependent thus if 1 is thrown out, so is 2.


2-714 Buyer’s Damages for Breach in Regard to Accepted Goods
Remedies for 

2-715 Buyer’s Incidental and Consequential Damages
suing under the act.

Dependent argument - If agreement to limit remedy under 2-719(1)(a) is subject to (2) (failure of essential purpose) then since remedy had by this act can get consequential damages, when it fails its essential purpose, the limiting of consequential damages must come down also.  
Another view – Independent – for consequential damages to come down, need unconscionability as stated in 2-719(3).

2-316 – exclusion (disclaim) or modification of warranty
2-719 – contractual modification or limitation of remedy

2-719(1)(b) – the remedy specified is optional unless it’s expressly agreed to be exclusive and then it’s the sole remedy.

Wilson Trading Corp
Clause 4 - “Delivery of good merchantable yarn” – express warranty.

Clause 2 – limited remedy by time frame (10 days) or certain process of yarn

Ct said here it’s a limitation of remedy and modification of warranty of merchantability.

1.  it’s a limitation of warranty – by limiting time frame and process


Shading – can’t discover shading until process but once process then can’t claim warranty.  Here the remedy fails it’s essential purpose.


But there is freedom to K – is a meaningless remedy ok?


Comment 1 of 2-719 – there is a limit to party autonomy.  Must have a fair quantum of remedy.

2.  it’s a modification of warranty because once clause 2 list out certain express warranty – need to read modification consistently, and if can’t then modification falls out.

Defense in warranty action – 

1.  Notice - if buyer does not give seller notice, seller has defenses to breach of warranty action.  

§2-607 Effect of Acceptance; Notice of Breach …
2-607(3) when a tender has been accepted, 


(a) Buyer must after discovery of breach notify seller of breach.

1st defense of seller is not notified of breach.  Ct requires this because it gives seller a chance to cure.  Cure is the right of the seller.  Also gives seller ability to prepare for lawsuit 2-515 Preserving Evidence of Goods in Dispute – social policy.

2.  Privity - K

This came out of a K thus apply K rules.  But does concept of privity make sense today?  Drafters realize this thus does not allow privity as defense to everything.       2-318 Third Party Beneficiaries of Warranties Express or Implied – Alt A, B or C.

Alt A – most conservative – horizontal privity.  Natural person who is in the family or household of his buyer or who is a guest in the home.  And injured in person.  NO property damage.
Alt B – horizontal and vertical - natural person, injured in person by breach.  NO property damage.
Alt C – horizontal and vertical – “person” – injured by breach.  
Definition:

Personal injury = injury to person

Property injury = injury to person’s watch

Economic loss = damage in itself = mower

Tort liability – cover person and property.

Negligence and strict liability

Most cases will have 5 potential claims:

K –

1.  Breach of express warranty

2.  Breach of implied warranty of merchantability

3.  Breach of implied warranty of fitness of a particular purpose

Tort –

4.  Negligence 

5.  Strict products liability

Need to be a MERCHANT for implied warranty of merchantability 2-314 and strict liability 402A(1)(a).

402A – no notice requirement.  
§2-725 Statute of Limitation

Tort – 2 yrs

K Breach – 4 yrs

RISK OF LOSS 

Period of time between K formation and K performance.

§2-615 Excuse by Failure of Presupposed Conditions

impracticability 

§2-609 Rights to Adequate Assurance of Performance

Based on Reasonable grounds of insecurity

This term is imposed on every K.  No need to agree to it.

(4) Repudiation of K – in c/l no anticipatory repudiation.  UCC allows this.  Demand in writing for adequate assurance.  If no assurance is provided in 30 days then its repudiation of K – ties into remedy.

§2-509 Risk of Loss in the absence of Breach

(4) Provisions of this section are subject to contrary agreement of the parties and to the provisions of this article on sale on approval (2-327) and on effect of breach on risk of loss (2-510).
(3) Default rule – seller is a Merchant – risk passes to buyer on receipt of good

 

- Seller NOT a merchant – risk passes to buyer on tender of delivery


Tender defined in 2-503

2-509(1) – by carrier – (a) shipment K or (b) destination k

(a) Shipment K 

Does not require him to deliver them at a particular destination, risk of loss transferred to buyer when goods are duly delivered to the carrier even though the shipment is under reservation (2-505)


What is duly delivered to carrier?


2-509(1)(a) – 2-503(2) – 2-504 – shipment by seller duty deliver

(b) Destination K
if require him to deliver them at a particular destination and the goods are then duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when goods are there duly so tendered as to enable the buyer to take possession.


2-319 delivery term FOB – must do 2-504(a)(b)&(c)


2-320 CIF – shipment K not destination K

2-509(2) – by bailee – sale of goods without being moved.
§2-510 Effect of Breach on Risk of Loss

(1) breach by seller, seller can’t pass risk of loss

(2) rightful rejection use ins first then seller

(3) buyer repudiates, risk transfer to buyer if no effective ins coverage

§2-301 General Obligation of Parties

Between formation and performance

Seller – transfer and deliver

Buyer – accept and pay

§2-601 Buyer’s Rights on Improper Delivery
Seller delivering goods to buyer – if the goods or the tender of delivery fail in any respect to conform to the K, the buyer may (a) reject the whole; or (b) accept the whole; or (c) accept any commercial unit or units and reject the rest.

§2-612 Installment K; Breach
Rules for installment K and one shot delivery are different.  Installment K does not require perfect tender and one shot delivery does.

Substantial impairment – to reject problem with good, must substantially impair the value of that installment and cannot be cured.

Many exception to the perfect tender rule i.e., 2-612 and de minimus rule, cure and 1-304 are all exceptions to perfect tender rule.
§2-508 Cure by Seller of Improper Tender of Delivery; Replacement

(1) (cure within K time)  Tender & delivery by seller is rejected because it’s non-conforming but time of performance has not net expired., the seller may seasonably notify buyer of his intention to sure and then may within that contract time make a conforming delivery.  
(2) (cure beyond K time)  Buyer reject non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance, the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.  

Money allowance = signifies that seller is consciously aware of non-conforming goods.

§2-601 – (substantive) buyer’s right on improper delivery – perfect tender rule.  If goods or the tender of delivery fail to conform to K buyer may reject.
§2-602 – (procedural) manner and effect of rightful rejection:

· w/in a reasonable time 

· notify seller

If don’t reject in a reasonable time = acceptance.  2-606(b) – failure to make effective rejection = acceptance.

§2-614 Substituted Performance
Also limit perfect tender rule.  Shipping terms – use reasonable substitute transportation – must be tendered & accepted.

§2-504 Shipment by Seller (Shipment K)

(c) Ground for rejection only if material delay or loss.

§2-602 Manner and Effect of Rightful Rejection

Buyer rejects within a reasonable time and seasonably notifies seller.

Assume goods go to buyer (conforming goods) and buyer rejects with in a reasonable time and seasonably notifies seller.  This is a rejection but a wrongful rejection.  
(b) When buyer rejects goods, he still has duty/responsibility.

2-606 – if do not reject effectively (meeting 2-602) then it becomes an acceptance.  Then per 2-703 seller will have remedy for wrongful rejection.  Must satisfy 2-602 to have a rejection – wrong or right.  Now look at goods if conforming then wrongful rejection, if non-conforming then rightful rejection.

2-607(4) once accepted then buyer has burden of proof.  Prior to acceptance seller has burden of proof.

§2-606 What Constitutes Acceptance of Goods
(a) Signifies, after inspection, to seller goods are conforming. i.e., payment.

(b) Do not reject within a reasonable time = acceptance.

§2-608 Revocation of Acceptance in Whole or in Part

Revoke acceptance only for non-conformity which substantially impairs its value if he accepts.

(2) Procedure to revoke – also need to notify seller.
(3) Buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.  So, does cure apply?  Seems so.  Revocation of acceptance = rejection.
Excuse

§2-613 Casualty to Identified Goods

Alt is 2-615.  Here the good must be specifically identified.  If it is lost, excuse is allowed.  2-501 talks about manner of identification.

Official Comment #2 says section applies to good destroyed before K w/o knowledge – some say this could be taken care of with mutual mistake.

If it’s crops: K is before planting then 2-613 does not apply

        K is after planting then 2-613 applies.

2-613 allow excuse

2-615 allow people to be excused

2-614 does NOT  allow people to be excused.  Must perform in different way.

§2-614 Substitute Performance

(1) Regarding agreed berthing, loading, delivery, if it becomes unavailable, must use reasonable substitute methods available.  

What if can’t find substitute?  

Possibilities:

1. Must still perform because not excused unless

2. Drafters thought 2-615 would take over and try to get excuse BUT no where does it say this.  Thus still must perform.
(2) Regarding payment – 

If agreed means or manner fails seller may w/hold goods unless buyer can provide means of payment which is commercially a substantial equivalent.

§2-615 Excuse by Failure of Presupposed Condition
Section only mentions sellers not buyers – but are buyers included?  Case law says yes – see official comment 9.

At common law there are three excuses, impossibility, impracticability, and frustration of purpose.  Impossibility and impracticability are sellers’ excuses and frustration of purpose is buyers’ excuse. 

2-615 says that seller and buyer can assume all risks then there would be no excuse allowed.  If do not assume all risk then go to (a) 2 requirements:

1.  Event which occurred must not be foreseeable (if foreseeable must take care of it in the K).

2.  Must render performance impracticable.  Rare to find ct to let someone out of K based on increased costs.

REMEDIES 

§2-703 Seller’s Remedies in General

4 triggering events:

1. wrongful rejection – procedurally right but conforming goods

2. wrongfully revokes acceptance

3. fails to make a payment due on or before delivery

4. repudiates

Main remedy – seller can resell and sue for difference.

§2-711 Buyer’s Remedies in General

4 triggering events:

1. seller fails to make delivery

2. repudiates

3. buyer rightfully rejects

4. justifiably revokes acceptance

Main remedy – buyer can cover and sue for difference.

SELLER

§2-702 Seller’s Remedies on Discovery of Buyer’s Insolvency
1.  Can refuse delivery except for cash – turn credit sale to cash sale

2.  Once goods have been received, can reclaim goods upon demand made w/in 10 days.  Lots of times this is useless.
But if misrepresentation of insolvency is made to a particular seller in writing w/in 3 months before delivery, 10 day limitation does not apply.
§2-507 Effect of Seller’s Tender; Delivery on Condition

(2) Payment due & demanded – entitled to get paid.  Buyer’s right to retain or dispose of them is condition upon his making the payment.  – Checks are conditional payment!  Checks must clear.   Problem is how to goods back.

2-703 remedies:

(a) Withhold delivery of such goods – fits with repudiation by buyer

(b) Stop delivery by any bailee as hereafter provided (2-705) 

     2-705 – stop if discover buyer to be insolvent (any amount)
                  If only repudiate, then can only stop large amounts.

(c) Next section 2-704 (2) if goods still unidentified to the K 

    If in process of manufacturing, can finish mfg and wholly id the goods and resell or cease mfg and resell for scrap or salvage value (seller’s choice)

(d) Resell (most preferred remedy) and recover damages as provided in 2-706.

   2-706 Resell

Resell in good faith & in commercially reasonable manner seller

1. May recover the difference between the resale price and the K price together with any incidental damages (2-710) 

2. But less expenses saved in consequence of the buyer’s breach.

What happens if buyer had put down $500 deposit?  Read literally, it seems seller would get extra $500 but most people would argue that it should be unpaid K price and not just K price.

2-706(6) make profit on resale – ok for seller to keep.

(1) “Together with” seems to be independent so can get incidental damages BUT seems more like if a profit you should not be able to get incidental damages.

(1) Good faith & reasonability – to protect buyer – BUT seems not necessary because if seller does not use good faith, they lose the resale remedy but there are still other remedies.

(e) Recover damages for non-acceptance or in a proper case the price (2-709)

2-709 Price – seller’s version of specific performance – asking buyer to pay purchase price.  Limited to 3 circumstances (2-709(1) :

a. Goods accepted

b. Can’t resell after reasonable effort

c. Goods damaged after risk of loss passed to buyer.

(2) Seller must hold goods still in possession for buyer.

If don’t resell and can’t use 2-709 then go to 2-708

2-708 Hypothetical Sale

Keep goods and measure recovery based on K price and mkt price.  Similar to resale but no actual sale.  Mkt price @ tender of delivery & place of tender.  If unavailable, follow 2-723(2) to find mkt price 

(2-308 Absence of Specified Place of Delivery – default if it does not state in K.)

Standard price goods  (Loss Volume Seller) – .  i.e., cereal
Resell get same $ - no recovery

Mkt price also gets same $ - no recovery

2-708(2) – if (1) is in adequate then measure of damage is the profit.  

BUYER

§2-502 Buyer’s Right to Goods on Seller’s Insolvency

Seller must become insolvent within 10 days of 1st installment.  Buyer must first make payment and within 10 days seller goes insolvent then buyer can recover goods from seller.

§2-716 Buyer’s Right to Specific Performance or Replevin

Usually need goods to be unique.  Code says unique or “other proper circumstances” – no explanation.

Replevin – legal remedy if buyer can’t cover.

2-711 remedy:
(2) Seller fails to deliver or repudiates

(a) 2-502 – insolvency allow buyer to get goods from seller

(b) specific performance or replevy the goods 2-716

2-716 buyer’s right to specific performance or replevin 

(1) unique goods – (2-613 type of goods) or other proper circumstances.

(3) Replevin – get your property back – not damages – law action.

(1)(a) Cover 2-712

2-712 – cover

Without unreasonable delay and in good faith – substitute purchase.

Substitution – should be same type product.  i.e., greed widgets.

If cover at lesser price – no damages.

(3) Failure of subsection (cover) does not bar him from any other remedy.

§2-713 Buyer’s Damages fro Non-delivery or Repudiation

Comment 5 – can only use this to extent buyer has not covered 

Damage = mkt $ (at breach or repudiation) –K price + incidental costs –expenses saved.
§2-714 Buyer’s Damages for Breach in Regards to Accepted Goods

Like damage for breach of warranty

Accepted goods:  good not warranted by K

(2) time & place of acceptance:  difference between value of goods accepted and value of goods if they were warranted.
