Law of Sales Outline

I. Basic UCC Rules in Article 1

A. Uniform – state law, not federal law;  code not actually “uniform” since each state can make changes when they ratify it

B. Commercial – UCC does not just apply to “commercial law,” but most of it does

C. Code – not a true “code” (totally preempts the past) because unless the UCC displaces prior law, prior law is still good law (1-103 – code supplements past law)

D. Purposes and Policies

i. 1-103(a) [p. 23]

1. liberal construction of the UCC to promote its underlying purposes and policies

a. simplify and clarify

b. permit continued expansion of commercial practices through custom, usage, and agreement

c. make uniform law among the jurisdictions

ii. 1-103(b) [p. 23]

1. unless UCC displaces prior law, prior principles of law and equity control

2. code supplements past law
iii. 1-302 (variation by agreement) [p. 44]

1. ** variation by agreement is a key principle in the UCC **

2. parties can agree to almost anything as long as it’s not unethical / illegal

3. (b) – BUT – good faith, diligence, reasonableness, and care may not be disclaimed (can determine performance standards of obligations, though)

4. the principle will be read into every UCC section, even if the section fails to say “unless otherwise agreed”

iv. 1-305 (remedies to be liberally administered) [p. 47]

1. aggrieved party put in as good as a position as if other party fully performed 

2. consequential, special, or penal damages may not be had unless provide in UCC (not there) or by other rule of law

3. * NOTE:  molding the facts to form the contract action into a tort action gets the action outside of 1-305 – punitives then allowed; add adverbs to action i.e. “maliciously injured”

v. 1-308 (performance or acceptance under reservation or rights) [p. 48]

1. continuing with the contract does not prejudice the rights of a party to sue later

2. must be explicit reservation of rights before proceeding – “under protest,” “without prejudice”

E. Definitions

i. 1-201 (general definitions) [p. 26]

1. definitions are contextual, not hard and fast; don’t merely take at face value

2. Agreement – the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade as provided in 1-303 

a. NOTE:  always begin with agreement

3. Contract – the total legal obligation that results from the parties’ agreement as determined by the UCC as supplemented by any other applicable laws.

ii. 1-303 (course of performance, course of dealing, and usage of trade) [p. 45]

F. Supplementation

i. 1-103(b) – unless UCC displaces prior law, use prior law

G. Policing Concepts

i. 1-304 (obligation of good faith) [p. 47]

1. “every contract or duty within the UCC imposes an obligation of good faith in its performance and enforcement”

2. applies after formation, to performance or enforcement of contract

3. must be contract, not agreement

4. 1-201(20) – definition of “good faith”

5. NOTE: when arguing good faith, you could argue that 1-304 does not displace good faith in contract formation used under common law; therefore, use prior law to argue that it applies to contract formation, also.

ii. 1-205 – reasonable time; seasonableness – reasonableness depends on nature, purpose, and circumstances of the action.

iii. 2-302 (unconscionable contract or clause) [p. 80]

1. only applies to Article 2 cases

2. can be used in early, formative stages

3. need both procedural and substantive elements

a. procedural – applies to the bargaining process

b. substantive – applies to what comes out of the bargaining process i.e. the terms of the contract

H. Housekeeping Rules

i. 1-106 and 1-107 (not used very often) [p. 25-26]

1. singular and plural interchangeable unless context requires otherwise

2. gender means any gender

3. section captions part of the law, but the comments are not

II. Do you have a contract that fits within the scope of Article 2?

A. Benefits of getting under Article 2

i. 2-209 – modification, rescission, waiver provisions

ii. 2-314 – statute of limitations

iii. 2-201 – statute of frauds

B. Key sections

i. 2-102 – Scope

ii. 2-104 – “Merchant”

iii. 2-105 – “Goods”

iv. 2-106 – “Contract,” “Agreement,” “Contract for Sale,” “Sale,” “Conforming to Contract,” “Termination,” “Cancellation”

v. 2-107 – Goods to be severed from realty 

C. Article 2 applies to “transactions in goods” (2-102)

i. does not apply transactions intended to operated only as security transaction, even if it says ‘sale’

ii. transaction – if context otherwise requires, ‘transaction’ can be dropped (just sales, for example)

iii. Goods – (2-105) all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale

1. includes identified things attached to realty that are severable, unborn young of animals, growing crops

D. Goods vs. Services (Hybrid contracts)

i. Predominant factor test – whichever component (goods or sales) predominates in the contract determines whether contract falls under Article 2.

1. ex:  sale of land not under Article 2, but sale of land for crops, timber, gas, etc. is now a sale of goods and under Article 2

ii. Specially manufactured goods – automatically is a ‘good’ under Article 2

1. Predominant factor test

a. if a creative element predominates, then it is a contract for services and outside Article 2; value of the contract is in the service performed

i. ex:  K for painting by Salvador Dali – outside Article 2

ii. ex:  Dr. shots – buying service of shot

b. manufactured – less creativity, so goods element predominates

E. Merchants – (2-104) person who deals in goods of the kind, or holds himself out as having knowledge or skill regarding the goods, or to whom such knowledge can be attributed by occupation 
i. must be merchant with respect to the goods being sold

III. If the sales contract is under Article 2, is it enforceable?

A. Statute of frauds (2-201) 

i. Policies of the statute of frauds

1. prevent fraud

2. get tangible evidence of a contract

ii. (1) Requirements
1. writing

a. must be sufficient to indicate a contract

b. ex:  video tape – satisfies purpose of writing to get tangible evidence of the contract

2. signed by the party against whom enforcement is sought

3. must be a sales contract over $500

4. quantity must be listed in writing (can omit or incorrectly state other terms)

iii. (2) writing exception to the writing rule / merchants exception (if 1 not satisfied, go here)

1. both parties must be merchants

2. the sender’s signature on a confirmatory memoranda binds the person it’s sent to even if the recipient does not sign it

3. recipient must send written notice of objection within 10 days after receipt

iv. (3) non-writing exceptions to the writing rule (can satisfy S of F in 3 ways without a writing)

1. K enforceable if valid in other respects and:

a. the goods are specially manufactured goods
b. testimonial exception – if party against whom enforcement sought admits in pleading, testimony, or otherwise in court that a contract for sale was made

c. part performance exception – if payment has been made and accepted, or if the goods have been received and accepted

v. Estoppel – can only use under the new proposed section, not under the current section

vi. Oral waiver of writing requirement – not explicitly precluded, but fair reading denies enforcement of oral waiver as part of a “contract” that is unenforceable (Official Comment 1 to 1-302, p. 44)

B. Modification – 2-209 (3)
i. if you modify the contract, statute of frauds must be satisfied if the contract as modified is within the statute of frauds

1. oral modifications might need to be in writing to be enforceable

2. any quantity change must be in writing; any change moving the contract over $500 must be in writing

ii. Rescission and waiver also in 2-209, but we didn’t cover these

IV. Proving the contract – has there been offer and acceptance?

A. Formation – 2-204

i. Broader than common law formation – designed for commercial transactions

ii. (1) contract for sale of goods can be made in any manner sufficient to show agreement

iii. (2) don’t need exact time of agreement like you do in common law

iv. (3) can leave terms open without damaging the contract

1. Official Comment – more open terms might indicate that the partied didn’t intend to conclude a binding agreement, but actions might be frequently conclusive on the matter (i.e. offsets omission)

B. HYPO:  If non-merchant sends merchant a writing, but the merchant throws it away:

i. UCC – says both need to be merchants for it to be enforceable

ii. Policy suggests that it should be enforceable since it was the merchant (who should have known) that threw it away.

C. Offer and Acceptance – 2-206

i. (1)(a) – can respond to an offer in any form you want, unless the offeror makes specific the manner of acceptance he wants (NO MIRROR IMAGE RULE)

ii. (1)(b) – shipment as acceptance – order or other offer to buy goods invites acceptance either by prompt promise to ship goods or shipment of goods, conforming or non-conforming

1. non-conforming goods shipped – not an acceptance if seller seasonably notifies buyer that shipment only offered as accommodation

iii. (2) – lapse – an offeror who is not notified of acceptance within reasonable time may treat offer as lapsed

D. Firm offers – 2-205

i. merchant requirement – can only be between merchants

ii. must be in writing, separately signed by offeree

iii. limited to 3 months

1. can give consideration to “renew” when 3 months up

iv. can’t revoke for lack of consideration

v. might be able to revoke for other reasons (i.e. mistake)

V. What are the terms of the contract for sale?

A. Agreement vs. Contract

i. Contract – what the parties agree to, and to the extent that they don’t agree, what the UCC provides 

1. agreed upon terms + slotted in terms

ii. Default terms – use 2-300s to slot in the rest of the terms necessary for a contract that the parties did not agree on

1. 2-304, 2-305 – price terms; open price terms

2. 2-306 – output, requirements contracts, and exclusive dealings

3. 2-307 – tender of delivery in single (default) or several lots

4. 2-308 – place for delivery (default is seller’s place of business)

5. 2-309 – absence of time provisions; notice of termination

6. 2-310 – payment

7. 2-325 – letters of credit

B. Parol evidence rule – 2-202 [getting notes from Annie]

i. writings intended as a final expression of the parties MAY NOT be contradicted by:

1. evidence of a prior agreement

2. contemporaneous oral statement

ii. may be explained or supplemented by:

1. course of performance, course of dealing, usage of trade

2. evidence of consistent additional terms UNLESS the court finds that the writing was intended as a complete and exclusive statement

iii. To attack the parol evidence rule – argue that there is no final expression of an agreement between the parties, so the evidence should be let in

C. Implied Terms

i. Course of Performance / Course of Dealing – relevant to determine meaning of the contract (1-303)

1. express terms trump

ii. Usage of Trade – bound whether you know the usage of trade or not since it’s implied in every contract (1-303)

iii. good faith, diligence, reasonableness, and care can’t be disclaimed (1-302)

D. Commercial Letters of Credit

i. usually used for international sales transactions

ii. Seller’s risks virtually eliminated (not getting paid, dishonesty on buyer’s part, bankruptcy of buyer)

1. sovereign risk – seller still bears risk that sovereign country will intervene  

a. confirm the LoC to eliminate this – K IV then puts the risk on the foreign bank to get reimbursed from the U.S. bank

iii. Triangle Diagram

1. KI – sales contract – between seller and buyer

a. states payment term is by letter of credit in the name of the seller

2. KII – reimbursement contract – between issuer (bank) and applicant (buyer)

a. bilateral contract – when bank pays letter of credit, applicant reimburses the bank

3. KIII – letter of credit contract – between issuer (bank) and beneficiary (seller)

a. states that the bank pays on the presentation of documents by the beneficiary

b. suspends performance under KI

4. KIV (if necessary) – confirming letter of credit contract – between issuer (bank 1) and confirming bank (usually foreign bank)

a. usually used to prevent bank 1’s country from blocking payment for political reasons\

b. foreign confirming bank now bears risk of not getting reimbursed, not the seller

c. Advising bank – only advises buyer seller to come and get the letter

d. Confirming bank – adds its own payment obligation to confirm the letter of credit

iv. 3 Commandments of Letters of Credit

1. KIII is a documentary payment obligation – obligates the issuer to pay on the presentation of documents

a. issuer buying documents, not goods – does not look behind the documents

b. normal documents

i. invoice – produced by the seller with cost, amount, etc. (not self-validating i.e. seller could make inaccurate)

ii. transport document – airway, freight bill, etc.; does not confirm what is in the boxes, only that the boxes were shipped

iii. certificate of insurance – insures goods against damage while in transit

iv. certificate of inspection – neutral party inspects goods to assure they are in conformity; acts as a check on possibly false invoices
c. beneficiary (seller) collects documents and presents to the bank for payment
2. Strict compliance is typical standard used banks to confirm documents for payment

a. Mirror image rule – strictest requirement for documents; not generally used (banks require this if they don’t want to pay, but might be unethical to do)

b. ** Strict compliance – (majority) documents strictly comply with letter of credit requirements; known to people in the business

c. Substantial compliance – least strict; very easy to meet

d. Non-documentary payment conditions – not enforceable to prevent payment since a bank only confirms documents, not facts
i. 5-108(g) – treat non-documentary payment conditions as not stated / disregard
ii. ex:  bank adds requirement that goods be shipped on a refrigerated ship – can’t enforce since it asks the bank to confirm a fact, not a document
iii. slows process down – want swift and certain payment
e. NOTE:  Any ambiguities construed against the drafter of the letter of credit (bank)

3. Independence principle / swift and certain payment (lawyer’s favorite section) – 5-103
a. KIII obligation is separate and independent from KI and KII obligations
i. ex:  bank can’t use a defense that it won’t get reimbursed under KII as a reason not to pay under KIII
b. Typically, a buyer tries to stop the bank from paying under KIII because of some non-conformity under KI 
i. swift and certain payment principle and independence prevents this
ii. material fraud exception (below)
c. material fraud exception to independence principle – 5-109
i. must be BIG fraud

ii. the bank can refuse to pay if there is material fraud in KI or KII (typically applicant (buyer) informs the bank)

iii. bank can honor or dishonor the letter of credit as long as it is acting in good faith

iv. usually banks honor the letter of credit since fraud is hard to prove and it can’t always trust the buyer

v. the more times banks dishonor payment, the more the swift and certain payment principle is undermined

1. balancing – want to facilitate business, but don’t want to enforce fraudulent contracts 

d. injunction – must show: 

i. material fraud (above), and

ii. irreparable injury and no adequate remedy at law 

e. NOTE:  if injunction not granted or material fraud not shown, can still sue the party directly once they get paid under the LoC

i. more difficult to get money back once paid, though

v. NOTE: 2-614 – Substituted Performance Argument  

1. If means or manner of payment fails due to domestic or foreign governmental regulation:

a. seller may withhold or stop delivery UNLESS buyer provides substantially equivalent means or manner of payment

i. if delivery already taken:

ii. payment in accordance with governmental regulation discharges buyer’s obligation

iii. UNLESS regulation discriminatory, oppressive, or predatory 

E. Stand By Letters of Credit

i. same structure as a commercial letter of credit, but used for a different purpose (to “back up” a transaction)

1. can back up almost any payment obligation – real estate, exchange between countries (i.e. Cuba / U.S.), etc.

ii. KI – loan agreement – between lender and borrower

iii. KII – guarantee agreement – between the borrower and the bank

iv. KIII – stand by letter of credit – between the bank and the lender

1. requires certificate of default of borrower signed by the lender for payment under the stand by letter of credit

2. can be other document to require payment, but the bank can only be able to verify a document, not a fact

v. if the borrower pays off lender, the stand by letter of credit expires

vi. High risk to bank – if borrower defaults to lender, bank usually can’t recover from the borrower either

1. results in high expense for borrower to get the stand by letter of credit

vii. Stand by letter of credit is a secondary payment obligation, not a guarantee
1. secondary payment obligation – bank has to pay irregardless of whether the borrower can pay (can’t use applicant’s (borrower’s) defense)

2. primary payment obligation – guarantee – guarantor can use the borrower’s defense as his defense not to pay

viii. 2-325

1. (1) failure of buyer to seasonably furnish an agreed letter of credit is a breach of contract

2. (2) delivery to seller of a proper letter of credit suspends the buyer’s payment obligation (when KIII created, KI suspended)

a. if the letter of credit is dishonored, the seller can seasonably notify buyer of obligation to pay seller directly

b. EX:  3-310 (p. 303) – cashier’s check discharges a payment obligation, but a letter of credit only suspends the payment obligation

3. (3) definition of “letter of credit” and “confirmed credit”

ix. Letter of credit enforceable once sent (5-106, p. 476)

x. Pre-advice – once a bank gives “pre-advice” that it will issue the line of credit, it is bound to issue it

1. ex:  letter sent to applicant that letter of credit is approved for issuance – this binds the bank to issue it

xi. Uniform Customs and Practice (UCP)

1. rules usually incorporated by reference into the letter of credit

2. rules are very pro-bank

a. ex:  disregard non-documentary payment conditions

F. Revocable vs. Irrevocable Letters of Credit

i. Letter of credit presumed to be irrevocable

ii. Must affirmatively state that the letter of credit is revocable if you want it to be under 5-106

G. Structure of the Contract – ¾ Contracts and Risk Allocation

i. 2-207 – Additional terms in the acceptance of confirmation (old 2-207)

1. (1) need a definite and seasonable expression of acceptance OR a written confirmation

2. (2) additional terms to be construed as proposals for addition to the K

a. between MERCHANTS – terms part of K UNLESS:

i. offer expressly limits acceptance to the terms in the offer;

ii. they materially alter the K; or

iii. notification of objection given or will be given within reasonable. time after notice of terms received


3. (3) terms are those that the writings agree to AND terms supplemented by the UCC

ii. 2-207 (NEW – Handout)

1. 3 ways a K can be formed:

a. conduct recognizing K even though records don’t indicate a K

b. offer and acceptance

c. K formed in any manner, but acceptance contains terms additional to or different from K

2. K terms:

a. terms that appear in both records

b. terms which both parties agree to

c. terms supplied from UCC

VI. Warranties

A. Warranty of Title

i. 2-312(1) – Seller not a merchant

1. title conveyed shall be good and transfer rightful

2. goods delivered free from security interest, lien, or encumbrance that buyer at the time has no knowledge of

3. (2) Exclusion or modification

a. by specific language OR

b. circumstances which indicate to the buyer that seller does not have title OR

c. circumstances indicate that the seller is only selling the rights that he has

ii. 2-312(3) – Merchant Sellers regularly dealing in goods of the kind
1. warrants that goods free from all 3rd party claims

2. BUT – if buyer furnishes specifications – must hold seller harmless for claims arising out of compliance with the specifications

iii. No Warranty of Quiet Possession (Official Comment 1)

1. but still can establish breach of warranty of title by showing disturbance of quiet possession (still around)

iv. Theft 
1. warranty extends back to the person buying from the thief
2. person buying from thief bears risk of loss

3. EX:  If Thief steals a car and sells it to X, then X sells to Y, X bears the risk of loss because he warrants that title is good to Y

v. 2-403(1) – Purchaser Power to Transfer
1. purchaser – taking by sale or any voluntary method

a. thief not a purchaser (not voluntary)

2. purchaser of goods – acquires all title that his transferor had

3. purchaser of a limited interest – acquires rights only to the extent of the interest purchased

4. voidable title – transfer to a good faith purchaser for value makes it good title

a. voidable title becomes good title on transfer – all subsequent purchasers then get good title

b. seller can void the title in the purchaser if seller discovers, for example, that the check is bad

c. purchaser can still get voidable title even if:

i. transferor deceived as to identity of purchaser

ii. purchase with bad check

iii. agreed that transaction was to be a “cash sale”

iv. delivery accomplished by fraud or theft

vi. 2-403(2) – Entrustment
1. entrusting possession to a merchant – merchant gets power to transfer all rights of the entruster to a BUYER in ORDINARY COURSE OF BUSINESS

2. entrusting – delivery and acquiescence of retention of possession regardless of any condition expressed between the parties

a. doesn’t matter if goods stolen

3. Purchase with bad check

a. 2-403(1)(c) – purchaser gets voidable title

b. NOTE:  if seller discovers bad check while purchaser still has goods – can void title in purchaser

4. EX:  Thief steals watch and entrusts to merchant, merchant sells the watch

a. thief – has no rights to the watch, so he can’t entrust anything to the merchant

b. merchant – has no rights since the entrustor has no rights

c. original owner – has better title to the watch than the new purchaser

5. EX:  X owns watch;  Y buys with bad check;  Y entrusts to merchant; merchant sells to new buyer

a. Y – entrusts voidable title to the merchant

b. merchant – now can only transfer voidable rights to new buyer

vii. Layaway
1. purchaser does not entrust the goods to the seller during the layaway

2. Seller probably keeps title to the goods during the layaway

viii. EX:  original defrauder tries to acquire good title at a later date (Practice Problems)

1. theory 1 – can’t use rules of UCC to improve your position based on fraud

2. theory 2 – strict reading of the text allows defrauder to get good title later on

ix. Determining who has title (Handout – Go Through Practice Problems)

B. Warranties of Quality

i. Express Warranties – 2-313 – Given by all sellers and created by:

1. affirmation of fact or promise 

a. must be related to goods and be part of the basis of the bargain

b. Puffing – Affirmation of value = no express warranty (2-313(2)

c. Affirmation of fact vs. Puffing

i. affirmations of fact

1. in writing
2. specific
3. verifiability – can be affirmed or tested so you can verify the breach of warranty
ii. puffing 

1. oral statements
2. unspecific
3. not verifiable – no reality to affirm

2. description

a. must be part of the basis of the bargain
b. EX:  even “car” carries certain meaning that could be warranted
3. sample or model

a. must be made part of the basis of the bargain
4. NOTE:  basis of the bargain – all 3 rest on dickered terms, which is why they are part of the basis of the bargain

a. if it’s not part of the basis of the bargain, it’s treated as a modification

i. 2-209 –Modification

1. need an agreement
2. no consideration needed
3. Statute of Frauds (2-201) must be satisfied if the modified agreement falls in its provisions 
ii. Implied Warranties

1. No express language necessary to create implied warranties

2. Merchantability;  Usage of Trade – 2-314
a. Requirements:

i. Merchant requirement – seller must be a merchant with respect to the goods in the contract

ii. Warranty is not excluded or modified

b. Merchantable goods must:

i. pass without objection in the trade

ii. fungible goods – are of fair average quality

iii. fit for ordinary purpose for which the goods are used

iv. run of even kind, quality, and quantity

v. adequately contained, packaged, and labeled

vi. conform to affirmations of fact made on container or label

c. serving for value of food or drink is a sale

i. Shaffer v. Victoria Station, Inc. – wine served in glass that broke;  court found warranty extended to the glass

d. Usage of trade or course of dealing – can give rise to other implied warranties unless excluded or modified under 2-316

3. Fitness for Particular Purpose – 2-315
a. Requirements:

i. Seller knows at time of contracting the purpose that the buyer has for the goods (no merchant requirement)

ii. Buyer is relying on the seller’s skill or judgment to select the goods

iii. Warranty is not excluded or modified

b. Webster v. Blue Ship Tea Room, Inc.
i. Fish bone found in clam chowder

ii. Majority view

1. when biter bites, what is his expectation?

2. take biter’s background and knowledge into account

iii. Minority view

1. natural object – fish bone was natural object, so no breach of warranty

2. foreign object – breach of warranty if glass or some other foreign object in the chowder

C. Exclusion or Modification of Warranties

i. Express Warranties – 2-316(1)

1. Must construe disclaimer / modification as consistent with the express warranty

a. words or conduct relevant to creating the express warranty construed as consistent with words negating or limiting the warranty whenever possible
2. If you can’t construe disclaimer / modification as consistent with the express warranty – disclaimer or modification falls out / is inoperable

3. If unreasonable – negation or limitation inoperative to the extent that it is unreasonable
4. Ambiguities in the exclusion / modification – construed against the seller / the one who profits from the transaction
ii. Implied Warranties – 2-316(2)-(3)  [EASIER TO MODIFY]
1. (3) all warranties excluded by language like “as is,” “with all faults”
a. should probably be conspicuous
2. (3) examination of goods – if buyer examines goods or refuses to examine goods – no implied warranty as to defects that examination would have revealed
3. (3) course of dealing / course of performance / usage of trade – can be applied to exclude or modify an implied warranty
4. (2) merchantability – magic word
a. language must mention merchantability
b. can be oral disclaimer 
c. if in writing – language must be conspicuous
d. can exclude by “as is” language
5. (2) fitness

a. must be in writing and be conspicuous
b. don’t need to say fitness
c. can exclude by “as is” language
6. Conspicuosity – don’t assume subsection (3) does not require this, look also at what warranty is being disclaimed

a. merchantability / fitness / usage of trade – might need to be conspicuous
b. supposed to draw attention to the text – should be larger text, bold print, etc.
iii. Liquidated damages / damages limitation provisions

1. Remedies for breach of warranty can be limited by these

2. must follow 2-718 and 2-719

3. liquidated damages – must be reasonable pre-estimate of damages agreed on before the K

a. unenforceable penalty argument – if the liquidated damages provision is excessive

iv. Merger Clauses

1. EX:  clause in K says all oral warranties not included in the K

2. more effective – doesn’t disclaim the warranty directly, so no requirements of disclaimer apply, but accomplishes the same purpose

3. Standard arguments to disclaim merger clause:

a. unconscionable – 2-302

b. fraudulent

c. direct attack on parol evidence rule – K not a final expression since the oral statement left out, so the parol evidence rule does not apply

v. NOTE:  obligations of good faith, diligence, reasonableness, and care may not be disclaimed (1-302)

1. BUT – parties can determine standards that each is evaluated by – standards just can’t be “manifestly unreasonable”

D. Modification of Remedies for Warranties

i. Liquidated Damages – 2-718

1. must be reasonable in light of: 

a. the anticipated or actual harm caused by the breach,

b. the difficulties of proof of loss, AND

c. inconvenience / nonfeasibility of obtaining an adequate remedy

2. unreasonably large amounts = void

3. unreasonably small amounts = void

ii. Limitation of Remedies – 2-719

1. Agreement can limit the buyer’s remedy to:

a. return of the goods and repayment of the price OR

b. repair and replacement of non-conforming goods or parts

2. Sole remedy if agreed to be exclusive, but optional remedy otherwise

3. If remedy fails of its essential purpose, can go to UCC for remedy

a. ex:  return 10 times for repair, and nothing seems to work

4. Consequential damages – may be limited or excluded unless it is unconscionable to do so

a. injury to the person in the case of consumer goods = prima facie unconscionable

b. limitation of damaged for commercial loss – not prima facie unconscionable

c. NOTE:  could argue that if remedy fails of its essential purpose, you can have consequential damages since they are authorized in the UCC (2-715)

i. any clause limiting consequential damages in the K thus falls out since UCC provides that consequential damages are available (Goddard)

E. Seller’s Defenses in Warranty Actions

i. Buyer must give seller notice (oral or writing) of breach or he loses his UCC rights

1. 2-607(3) – where tender accepted:

a. buyer must notify seller of breach within a reasonable time from date of breach or he is barred from remedy

b. starts from date buyer discovered OR should have discovered the breach

2. Rationale

a. gives buyers an opportunity to cure the breach to avoid law suit

b. gives seller the ability to prepare for the law suit

c. possibly leads to settlements to avoid law suits

F. 3rd Party Beneficiaries of Warranties – 2-318 – 3 Alternatives to Privity
i. Alternative A – warranty extends to:
1. any natural person (no corps.)

2. in the family or household of buyer OR guest in the home if it is reasonable to expect that the person would use, consume, or be affected by the goods

a. ** breaks down horizontal privity (household vs. user in household vs. guest in household)

3. person is personally injured by breach of the warranty (no property injury)

4. seller may not exclude or limit

ii. Alternative B – warranty extends to:

1. any natural person (no corps.)

2. who may be reasonably expected to use, consume, or be affected by the goods (no household requirement)

a. ** breaks down vertical privity (anyone effected by the goods)

3. person is personally injured by breach of the warranty (no property injury)

4. seller may not exclude or limit

iii. Alternative C – warranty extends to:

1. any person (corps. included)

2. who may be reasonably expected to use, consume, or be affected by the goods (no household requirement)

a. ** breaks down vertical privity (anyone effected by the goods)

3. person is injured by breach of the warranty (can have damages to injured property now, not just person)

4. seller may not exclude or limit with respect to personal injury (can limit with respect to property injury)

G. 2-314 Warranty of Merchantability vs. §402A Products Liability

	2-314 and UCC
	§402A

	-seller has to be a merchant
	-same, seller has to be a merchant

	-don’t need specific affirmation of promise
	-same, no specific promise needed

	-different 3rd party beneficiaries under 2-318
	-extends to ultimate users

	-buyer has to notify seller of breach under 2-607
	-no notification requirement

	-4 year statute of limitations
	-usually 2 years or less for tort actions

	-can disclaim the warranty
	-can’t necessarily disclaim a products liability action (might be possible)

	-can recover for personal or property injury
	-can recover for personal or property injury

	-bystanders – maybe under 2-313 express warranty
	-only user or consumer covered, not bystander

	-privity – depends on 2-318 A, B, or C
	-no concept of privity – just user or consumer can recover


H. Tort vs. Contract suit

i. East River – suit for economic loss

1. Blackmun – majority – suit should be in contract under breach of warranty since we don’t want contracts to get absorbed by torts

2. since suit in warranty – can disclaim warranties – Blackmun found this type of damage was disclaimed

VII. Ways to Disclaim Contract Clauses / Get Evidence Into the Contract / Defenses

A. Unconscionability – 2-302

i. Left’s Approach

1. procedural element

a. getting the person into the K must border on fraud, deceit, trickery, etc.

b. applies to contract negotiations

2. substantive element

a. looks at the contract clauses themselves to see if they are too one-sided

ii. other approach (minority)

1. only substantive unconscionability needed, but high standard still in order to preserve the sanctity of contracts 

B. Attack on Parol Evidence Rule

i. EX:  if you want an oral term in the K

ii. argue that the contract is not a final expression of the intent of the parties, so the parol evidence rule should not operate to exclude the oral statement

VIII. Issues after K formation, but before K performance

A. Risk of Loss
i. Risk of loss when there is NO BREACH – 2-509

1. Default rule

a. Merchants – risk of loss passes to the buyer on his receipt of the goods
i. Receipt – 2-103 – physically received by the buyer

b. Non-merchants – risk of loss passes to the buyer on tender of delivery
i. Manner of seller’s tender of delivery – 2-503

1. tender at reasonable hour

2. must give buyer time to take possession

3. buyer must furnish facilities suited to receipt of goods

2. Shipment by carrier – 2-509(1)

a. carrier – not defined;  usually post office or other 3rd party (not the seller)

b. shipment contract – risk of loss passes to the buyer when the goods are duly delivered to the carrier by the seller

i. EX:  “shipment from seller in L.A., final delivery in N.Y.”

ii. 2-504 – Shipment by Seller – seller must:

1. put the goods in possession of the carrier

2. **make K for their transportation

3. give buyer document necessary to take possession

4. **promptly notify buyer of shipment

5. **failure to notify or make a K for delivery is ground for rejection only if material delay or loss ensues

iii. F.O.B. place of shipment (2-319)

1. EX: “FOB seller’s place of business” – shipment K 

2. seller required to ship the goods at the named place  

3. risk of loss is on seller to put the goods into possession of the carrier

iv. CIF term – price includes cost of goods, insurance, and freight to the named destination (2-320)

1. EX:  “CIF destination city”

2. this is a shipment contract term, even though typical city is the destination city

c. destination contract – seller has the risk of loss all the way until goods reach a specified destination

i. EX:  “delivered from seller to buyer in N.Y.”

ii. F.O.B. place of destination (2-319)
1. EX: “FOB buyer’s place of business” – destination K

2. seller required to transport goods to the destination and tender delivery under 2-503

3. risk of loss passes to the buyer at the destination

iii. F.A.S. vessel at a named port (2-319)

1. applies to ships and ports (see section) 

d. NOTE:  shipment contract presumed by the code if the contract is unclear

e. EX:  shipment by seller’s truck – arguably not a carrier

3. Goods held by bailee – 2-509(2)

a. bailee – warehouse, or other place, where goods can be delivered without moving

b. risk of loss passes to buyer when:

i. buyer receives negotiable document of title for the goods, or

ii. bailee acknowledges buyer’s right to possess the goods, or

iii. buyer receives non-negotiable document of title or other written direction to bailee to deliver under 2-503(4)(b) 

4. If no bailee and no carrier, go to default 2-509(3)

5. NOTE:  Parties can contract around 2-509 since it is subject to contrary agreement under 2-509(4)

a. parties can agree to put the loss on the seller or the buyer by agreement

ii. Risk of loss when there is a BREACH – 2-510

1. where tender of delivery fails to conform to contract and gives buyer right of rejection:

a. risk of loss stays on seller until cure or acceptance 

2. where buyer rightfully revokes acceptance: [SELLER’S FAULT]

a. buyer has to use insurance first

b. to cover any deficiency in the insurance, buyer can treat risk of loss as staying on the seller from the beginning

3. where buyer repudiates as to conforming goods or breaches before risk of loss passes to him: [BUYER’S FAULT]

a. seller has to use insurance first

b. to cover any deficiency in the insurance, can treat risk of loss as resting on buyer for commercially reasonable time 

B. Right to Adequate Assurance of Due Performance – 2-609
i. if reasonable grounds for insecurity arise, can demand adequate assurance of due performance in writing

1. merchants – reasonableness of the grounds for insecurity determined according to commercial standards

ii. suspend performance – until you receive AADP, you can suspend performance if commercially reasonable

iii. repudiation – if you don’t receive AADP within 30 days, acts as a repudiation of the contract

C. Buyer has right to inspect goods before acceptance – 2-513

i. SEE Buyer Acceptance below

D. Casualty to Identified Goods – 2-613 – Sellers can be excused
i. try to get into this section first – if you can’t go to Excuse

ii. Requirements:

1. Contract is about specific good (i.e. identified goods)

a. unique, one of a kind good

b. EX:  crop cases – if contract specifies “tomatoes from Blackacre,” must get tomatoes from Blackacre or the contract is excused

2. Goods suffer casualty without the fault of either party

3. Casualty of goods occurs BEFORE risk of loss passes to the buyer

4. Total loss = contract avoided

5. Partial loss = buyer can: 

a. inspect and accept with some allowance from seller (no further right against seller then)

b. treat contract as avoided

iii. Rationale – impossibility – can’t perform since goods can’t be produced, so the contract should be excused

E. Substituted Performance – 2-614

i. Seller might not be excused from the contract just because a delivery or payment mechanism fails

ii. SEE BELOW IN PERFORMANCE SECTION

F. Excuse – 2-615

i. If seller assumes all risks in the contract, end of analysis – no excuse under 2-615

ii. Common law – Seller’s excuses:

1. impossibility – ex: can’t get certain goods

2. impracticability – ex: increased costs forces unreasonable loss and increased costs on each sale

iii. Common law – Buyer’s excuses

1. frustration of purpose – ex: can’t resell goods he’s getting from the buyer, which is a basic assumption of the contract
iv. Requirements:  2-615
1. event not foreseeable at time of contracting

a. if parties foresaw, no excuse – should have bargained for it

2. performance rendered impracticable

a. very hard to win here – must be HUGE increased costs

G. Anticipatory Repudiation – 2-610
i. Common law – had to wait until performance due in order to repudiate; 2-610 does away with this

ii. Definition – overt communication of intention to repudiate before performance comes due (Comment 1)

1. can be by either the buyer or seller

2. must be very clearly a repudiation (writing usually better)

3. overt communication – must: 

a. render performance impossible or 

b. demonstrate a clear determination not to perform 

iii. Requirements – if repudiation impairs value of the contract, aggrieved party (non-repudiating party) can:

1. await performance by the repudiating party for a commercially reasonable period of time

2. resort to any remedy for breach EVEN THOUGH he notified the repudiating party that he would await performance and has urged retraction

a. Seller – remedies under 2-703

b. Buyer – remedies under 2-711

3. suspend performance

4. Seller – can proceed with right to identify goods to the contract notwithstanding breach (2-704)

a. ex:  finish goods and then can resell goods once identified

5. Seller – can salvage unfinished goods (2-704)

a. ex:  don’t finish goods and sell for scrap or salvage

iv. Retraction – can retract a repudiation

v. Should demand adequate assurance of due performance (2-609) from party you think will repudiate

H. Repudiation

i. occurs after performance comes due (not anticipatory anymore)

ii. repudiation triggers both buyer’s and seller’s remedies

iii. BUT if seller notifies buyer of his intention to cure, and it is reasonable and seasonable, buyer might not be able to repudiate

IX. Contract Performance

A. General obligations of seller and buyer – 2-301

i. Seller – transfer and deliver goods

ii. Buyer – accept and pay in accordance with the contract

B. Seller’s Obligations / Options – Perfect Tender Rule – 2-601
i. Seller has the obligation to tender goods in conformity to the contract, or buyer can:

1. reject the all the goods;

2. accept all the goods; or

3. accept any “commercial unit or units” and reject the rest

ii. Exception 1:  Installment Contracts – 2-612
1. (1) installment contract – authorizes delivery of goods in separate lots for separate acceptance

2. (2) Buyer can reject any installment if the non-conformity is substantial:

a. must impair value of installment, or

b. defect in the required documents

3. (3) Breach of the entire contract occurs if non-conformity of installment substantially impairs value of whole

4. (3) buyer reinstates contract if buyer:

a. accepts a non-conforming installment without notifying seller of rejection

b. brings an action respecting only past installments

c. demands performance as to future installments 

5. If seller substantially performs – buyer can’t reject

iii. Exception 2:  Seller’s Right to Cure – 2-508

1. Rationale:

a. PRO:  allows buyers and sellers to settle out of court

b. CON:  might encourage sloppiness on part of seller;  basically allow re-writing the time provision in the contract

2. CAN ONLY CURE AFTER REJECTION BY BUYER (or possibly after revocation of acceptance)

3. (1) Requirements if time for performance has not expired:

a. tender of delivery rejected as non-conforming

b. time for performance has not yet expired

c. seller must seasonably notify buyer of his intention to cure

d. seller must make a conforming delivery within the contract time

4. (2) If seller reasonably believes goods would be acceptable (with or without money allowance) and buyer rejects:

a. seller must seasonably notify buyer

b. seller may have further reasonable time to substitute a conforming tender 

c. ** might be able to cure with money allowance

5. Course of performance / Usage of Trade – seller can knowingly send a non-conforming delivery and still have the right to cure if he has sent it to the buyer in the past and the buyer has accepted it

a. can affect if seller would think that buyer would accept the goods, and therefore should get time to cure under 2-508(2)

6. Repair vs. Replacement as the cure

a. depends on the type of goods involved and the facts

b. ex:  headlight on car – can repair instead of replacing the entire car

7. NOTE:  if seller notifies buyer of his intention to cure, it might suspend buyer’s right to repudiate the contract

iv. Exception 3: Di minimus

1. small things won’t give rise to buyer’s ability to reject

v. Exception 4:  Usage of Trade
1. can impact the right of the buyer to reject non-conforming goods if it is standard practice in the industry to ship those types of goods

2. also goes to right to cure analysis

vi. Exception 5:  Substituted Performance – 2-614

1. Substituted performance must be tendered and accepted if:

a. agreed berthing, loading, or unloading facilities fail, or

b. agreed type of carrier becomes unavailable, or

c. agreed manner of delivery becomes impracticable

d. a commercially reasonable substitute is available

2. If means or manner of payment fails due to domestic or foreign governmental regulation:

a. seller may withhold or stop delivery UNLESS buyer provides substantially equivalent means or manner of payment

b. if delivery already taken:

i. payment in accordance with governmental regulation discharges buyer’s obligation

ii. UNLESS regulation discriminatory, oppressive, or predatory 

3. If seller can’t find any possible way to perform (try hard), might be able to get excuse under 2-615

C. Buyer’s Obligations / Options
i. Buyer’s options – under 2-601, buyer can:

1. accept whole;
2. reject whole; or
3. accept any commercial unit and reject the rest
ii. Rejection [do procedural and substantive analysis separately]
1. Procedural aspect – 2-602
a. depends on how goods rejected
b. buyer must seasonably notify seller within a reasonable time
i. state why you are rejecting – can’t claim defects if you don’t put it in the rejection
c. effective rejection – procedural requirements met
d. ineffective rejection – procedural requirements not met
2. Substantive aspect – 2-601
a. depends on goods themselves
b. if goods fail to conform under 2-601 perfect tender rule
c. if tender of delivery fails to conform to the contract

d. rightful rejection – goods don’t conform – sue seller later for breach 

e. wrongful rejection – goods conform

3. Ineffective rejection – substantive aspect met, but not procedural aspect

a. operates as acceptance under 2-606(1)(b)

4. Wrongful rejection – procedural aspect met, but not substantive aspect

a. goods conform, so this triggers seller’s remedy under 2-703

5. Responsibilities of rejecting buyer – 2-602
a. if buyer takes possession of goods, he must hold them with reasonable care for a sufficient time to allow the buyer to get them

b. any exercise of ownership over the goods is wrongful against buyer (could lead to acceptance under 2-606)

iii. Acceptance – 2-606
1. Buyer has right to inspect goods before acceptance – 2-513

a. before payment or acceptance, buyer can inspect at any reasonable time and in any reasonable manner

b. expenses of inspection – borne by buyer, but can recover from seller if goods fail to conform

c. buyer can agree to give up inspection rights

2. Acceptance occurs if:

a. after reasonable time to inspect, buyer signifies (i.e. payment) that goods conform (or accepts their non-conformity)

b. no effective rejection

c. buyer does any act inconsistent with the seller’s ownership

3. Burden on the buyer to prove breach with respect to accepted goods (2-607(4))

4. Revocation of Acceptance – 2-608
a. not effective until buyer notifies seller

b. must be within a reasonable time after buyer discovers OR should have discovered the ground for rejection

c. no substantial change in goods (not caused by defects)

d. non-conformity must substantially impair value to buyer (not a perfect tender rule), and buyer:

i. reasonably assumed non-conformity would be cured, or

ii. without discovery of non-conformity, acceptance reasonably induced by difficulty of discovery or seller’s assurances

e. revoking acceptance = same rights as if buyer rejected

f. Effective revocation – procedure followed correctly

g. Ineffective revocation – procedure not followed, continue accepting

h. Rightful revocation – valid grounds for revocation exist (non-conformity, etc.)

i. Wrongful revocation – valid grounds don’t exist, triggers seller’s remedies under 2=703

j. NOTE:  seller still might be able to cure after a revocation of acceptance

D. Performance under reservation of rights – 1-308

i. party must explicitly reserve his rights (put “without prejudice” or “under protest”)

ii. party won’t then lose rights and can then:

1. perform

2. promises to perform

3. assent to performance in a manner demanded

X. Remedies

A. Statute of Limitations – 2-725

i. Threshold – must be an action for breach of a sales contract

ii. Duration – 4 years after the cause of action accrues (accrues when breach occurs, regardless of knowledge of breach)

1. breach of warranty – occurs when delivery made

2. By agreement, parties can reduce time period to minimum of 1 year

3. Cannot extend the 4 year period

iii. Tolling – ex: leaving the jurisdiction will toll the statute

iv. Other extension:

1. if action commenced within statute of limitations

2. and termination of action leaves open other action for the same breach

3. other action can be commenced even after expiration of statute of limitations

4. must be within 6 months of termination of original action

5. No extension if termination from:

a. voluntary discontinuance

b. dismissal for failure or neglect to prosecute

B. Seller’s Remedies
i. Triggering events – 2-703:

1. buyer wrongfully rejects

2. buyer wrongfully revokes acceptance of goods

3. buyer fails to make payment

4. buyer repudiates

5. ** seller discovers buyer is insolvent (2-702)

ii. Possible remedies:

1. withhold delivery of goods

2. stop delivery by any bailee / carrier (2-705)

3. proceed under 2-704 regarding good still unidentified to contract

a. identify conforming goods, treat as resale, or sell for scrap / salvage

4. resell and recover damages (2-706)

5. recover damages for non-acceptance (2-708)

6. recover damages for price (2-709)

7. cancel

iii. If seller discovers buyer insolvent – 2-702

1. can refuse delivery except for cash

2. if seller discovers buyer received goods on credit while insolvent:

a. seller may reclaim goods on demand made within 10 days after receipt of goods

3. if buyers misrepresented solvency when really insolvent within 3 months of delivery date:

a. 10 day requirement for demand to reclaim goods is waived

4. Successful reclamation of goods excludes all other remedies for the goods

iv. If buyer fails to make payment – 2-507(2)

1. Seller can get the goods back – buyer’s right to retain goods conditional on making payment

2. Seller does not need to prove that the buyer is insolvent

v. Stopping delivery by any bailee / carrier – 2-705

1. if ground insolvency – can tell carrier / bailee to stop delivery immediately

a. no limit on goods / amount of goods

2. if ground repudiation or no payment – can only stop delivery of large amounts of goods

a. carload, truckload, planeload, or larger shipments of express or freight

vi. Resale and recovery of damages [PRIMARY REMEDY]
1. Unfinished goods – 2-704(2) – seller can:

a. finish the goods and identify to the contract

b. stop and resell the goods for scrap / salvage

2. Requirements:
a. resale made in good faith and in a commercially reasonable manner
b. must identify the broken contract
c. public sale

i. only identified goods can be sold
ii. must be made at usual place or market for sale
iii. if goods not available for viewing, must state location of goods
iv. the seller may buy
d. private sale – must give buyer reasonable notification
3. Damages = K price – resale price + incidental damages – expenses saved
a. K price – is really original K price MINUS any down payment
b. incidental damages – damages relating to the process of resale
c. expenses saved from resale – ex:  something required in first K but not in second K saves expense for seller
4. if resale price more than original K price
a. seller not accountable to buyer for profit on resale – 2-706(6)
b. arguable whether seller can now get incidental damages (better approach probably says no)
5. Bad faith or acting in a commercially unreasonable manner – seller has no right to resale

a. can still get other remedies
vii. Action for Price – 2-709 (second best option for seller)

1. seller can sue for price if:
a. goods accepted 
b. goods lost / damaged after risk of loss passes to the buyer
c. goods identified to the contract if seller can’t resell
2. seller must hold all goods in his possession for the buyer
a. if resale becomes possible, seller can resell prior to collection of judgment from the buyer
3. if seller not entitled to price, can still get damages for non-acceptance under 2-708 (SEE BELOW) if:

a. buyer wrongfully rejected
b. buyer revoked acceptance
c. buyer failed to make a payment
d. buyer repudiated
viii. Damages for Non-Acceptance or Repudiation – 2-708 (third best option for seller)

1. seller keeps the goods and measures recovery by contract and market price 

2. Damages = K Price – Market Price + Incidental Damages – Money saved due to buyer’s breach (market price formula)
a. Market price = market price at time and place for tender of delivery

i. 2-723 – Proof of Market price – if you can’t get price at time and place of tender (ex: no tender)

1. if no delivery time – price of such goods prevailing at the time the aggrieved party learned of the repudiation

2. if no evidence of price at time above – price prevailing within a reasonable time before of after party learned of repudiation

ii. if place for delivery not agreed on to determine market price, go with seller’s place of business (2-308)

3. Other damages – if K price and market price the same OR if damages above inadequate to put seller in as good a position as if performance occurred:

a. measure of damages is the profit seller would have received

b. ** must be standardized product AND seller is a volume seller

i. standardized – product priced the same everywhere (ex: Cheerios)

ii. volume – show seller had many products

C. Buyer’s Remedies – 2-711

i. Triggering events – 2-711:

1. seller fails to make delivery

2. seller repudiates

3. buyer rightfully rejects

4. buyer justifiably revokes acceptance

ii. Possible remedies:

1. has the right to cancel and recover price paid

2. cover and get damages (2-712)

3. recover damages for non-delivery (2-713)

4. where seller fails to deliver or repudiates, buyer can:

a. if goods identified, recover the goods (2-502)

b. obtain specific performance (2-716)

c. replevy the goods (2-716)

iii. If buyer discovers seller insolvent – 2-502

1. goods identified to the contract AND buyer must make first installment payment

2. Buyer can recover goods if:

a. seller becomes insolvent within 10 days after receipt of the first installment

iv. Specific Performance or Replevin – 2-716

1. Specific Performance (equitable remedy)

a. only where goods are unique (“or in other proper circumstances”)

b. decree of specific performance can include conditions as to payment of price, damages, or other relief the court deems just

2. Replevin (legal remedy)

a. action at law to get property back

b. buyer can get replevin if:

i. reasonable effort made to get cover

ii. circumstances indicate efforts to get cover would be unavailing

v. Cover (getting substitute goods) – 2-712

1. must be good faith purchase of same goods (within reason) without unreasonable delay

2. Damages = Cover Price – K Price + incidental AND consequential damages

3. No damages if buyer covers for lower price than contract price

4. Failure to effect cover – does not bar buyer from any other remedy

vi. Damages for Non-Delivery or Repudiation – 2-713

1. can only use when the buyer HAS NOT COVERED

2. Damages = market price – K price + incidental AND consequential damages (market price formula)

a. market price = at time when buyer learned of breach

i. at place of tender

ii. if rejection after arrival or revocation of acceptance, at place of arrival

vii. Remedies for breach regarding accepted goods – 2-714

1. if buyer accepted goods and given notification:

a. can recover damages for non-conformity of tender (any reasonable, ordinary loss resulting)

2. breach of warranty

a. damages = difference between value of goods accepted and value they would have been as warranted (at time and place of acceptance)

3. Any incidental AND consequential damages under 2-715

viii. Incidental and consequential damages – 2-715

1. Incidental – expenses reasonably incurred

2. Consequential – includes injury to person or property resulting from breach of warranty

a. only available to buyer NOT SELLER

XI. Intersection of Torts and Contracts

A. Types of Losses in Products Liability Cases

i. personal injuries

1. Tort

2. Contract – UCC – breach of implied warranty of merchantability or fitness

ii. property damage

1. Tort

2. Contract

iii. damage to the product itself

1. Contract only

iv. lost profits or benefits because the product is not available

1. Contract only – potentially disclaimable under the UCC

v. NOTE:  only (i) and (ii) recoverable in tort under the economic loss rule

B. Three Theories of Recovery

i. Implied warranty (merchantability or fitness)

ii. Product Liability under 402A

iii. Negligence

*** SEE HANDOUT ALSO ***

XII. Cigarette Litigation

A. See Power Point Presentation

XIII. Magnusson-Moss Act

A. Good faith in labeling act;  applies to:

i. written warranties

ii. dealing with consumer products

B. Does not force giving warranties, but if you do give a warranty, certain requirements are necessary (truth in labeling)

i. Threshold – applies to:

1. written warranties

2. dealing with consumer products

a. consumer product – any tangible consumer product distributed in commerce and used for personal, family, or household purposes (§101)

ii. Requirements – §104 – Federal Minimum Standards for Warranty:

1. must remedy in reasonable time and without charge;

2. no limitation on duration of implied warranty (except that stated in a limited warranty);

3. can only limit consequential damages by conspicuous language;

4. refund or replacement if defect after reasonable number of attempted repairs

iii. Designation of Warranties – §103

1. if all fed. min. standards met = Full Warranty
2. if all fed. min. standards not met = Limited Warranty
3. must designate conspicuously 

