SALES OUTLINE!
USE 2003 VERSION OF ARTICLE 1

USE 2000 VERSION OF ARTICLE 2

UCC is state law (not federal)

· If Congress wanted to nationalize the UCC, they could (interstate commerce, elastic clauses)

· Necessary and proper clause

· Little doubt that Congress has the power to create a national commercial law

· Congress HAS NOT made it national.

ALI, NCCUSL

· These two organizations enact / vote on articles of the UCC.  They draft the articles of the UCC, then present them to the state legislatures

· NCCUSL usually starts by doing the first draft.  It then goes to the ALI, looks at the provisions.  Makes comments, goes back to NCCUSL

· At that point it’s usually done (an official draft)

· Then present the article to the states.   States can then change the articles.  Different states would have different articles

· The “official” text is the one adopted by ALI and NCCUSL.  However, the official text may be much differently than that enacted by the states

· Need to look at UCC of the state.  Varies from state to state

UCC is a misnomer

· Not really uniform.  There is no really uniform commercial law.  States don’t necessarily adopt the same articles as those proposed by ALI / NCCUSL

· “Commercial transaction” one dealing with goods (not necessarily financial).  UCC was envisioned as something that dealt with goods.  Art. II deals with sales of goods, Art. 5 deals with letters of credit.  Has kept the “goods” aspect but it’s not really that comprehensive

· Products liability not covered under UCC.  Aspects of commercial law NOT in the UCC

· It’s not really a code either.  A code is a body of rules that is preemptive (can’t look to the past for precedents).  UCC doesn’t do that.  UCC is supplemented by prior law.  Prior law is still good law under the UCC (under true codes that’s not true)

Article 1

· Six discrete categories of rules:

· Purposes and policies of the UCC

· 1-103(a):  Lists what the Code drafters say are the purposes and policies of the UCC

· Applied to promote purposes and policies.  “Liberal construction” is the goal.  Doesn’t mean throwing the text away, but when you apply it do it liberally

· It’s to simplify, clarify and modernize the law governing commercial transactions (no definitions of these words though!)

· To permit the continued expansion of commercial practices through custom, usage, and agreement of the parties
· “Agreement” the most crucial word in the UCC

· Uniformity (“To make uniform the law among the various jurisdictions”)
· 12 states support me, 7 don’t.  I win (that’s the hypo prof gave anyway)

· 1-302(a):  The effect of provisions of the UCC may be varied by agreement

· Provisions of the Code can be varied by agreement 

· BUT 1-302(b):  Takes back a little bit.  The obligations of good faith, diligence, reasonableness, and care prescribed by UCC may not be disclaimed by agreement.  The parties, by agreement, may determine the standards by which the performance of those obligations is to be measured if those standards are not manifestly unreasonable
· Can’t act on bad faith even by agreement

· Further freedom of K.  Parties should be able (by agreement) to change the terms as long as it’s in good faith, etc.

· 1-305:  Has to do with remedies.  Remedies provided by the UCC must be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special damages nor penal damages may be had except as specifically provided in the UCC or by other rule of law
· NO penal damages unless specifically provided by UCC or by any rule of law.  UCC, state UCC can be very different – check state’s UCC and state case law to see if you can recover punitive / penal damages

· 1-308:  A party that with explicit reservation of rights performs or promises performance or assents to performance in a manner demanded or offered by the other party does not thereby prejudice the rights reserved.  Such words as “without prejudice,” “under protest,” or the like are sufficient

· This section provides machinery for the continuation of performance along the lines contemplated by the contract despite a pending dispute, by adopting the mercantile device of going ahead with delivery, acceptance or payment “without prejudice,” “under protest,” “under reserve,” “with reservation of all our rights,” and the like.  The section therefore contemplates that limited as well as general reservations and acceptance by a party may be made “subject to satisfaction of our purchaser,” “subject to acceptance by our customers,” or the like

· Supplementary law (what supplements the UCC?)

· 1-103(b):  Unless displaced by the particular provisions of the UCC, principals of law in equity, including the law merchant and the law (etc.)

· If you don’t find something in the UCC, you can use prior law

· You can supplement by bringing principles of law and equity, estoppel, etc. unless displaced by the particular provisions of the Code

· Key question: What does a section of the UCC displace?  If UCC displaces prior law you can’t use prior law!  When does something displace something else?

· Policing provisions
· Some provisions in the Code that are supposed to keep the other sections in balance (good faith is the biggest)

· 1-205 – Reasonable / seasonable time

· (a) Whether a time for taking an action required by UCC is reasonable depends on the nature, purpose, and circumstances of the action

· (b) An action is taken seasonably if it is taken at or within the time agreed, or, if no time is agreed, at or within a reasonable time

· Good faith – 1-304:  Every duty in the Code imposes good faith in performance and enforcement of every K in duty

· Good faith is subjective and objective

· BIG POLICING PROVISION

· Option to Accelerate at Will – 1-309:  A term providing that one party or that party’s successor in interest may accelerate payment or performance or require collateral or additional collateral “at will” or when the party “deems itself insecure,” or words of similar import, means that the party has power to do so ONLY if that party in good faith believes that the prospect of payment or performance is impaired.  The burden of establishing lack of good faith is on the party against which the power has been exercised

· The common use of acceleration clauses in many transactions governed by the UCC raises an issue as to a clause that seemingly grants the power to accelerate at the whim and caprice of one party.  This section is intended to make clear that despite language that might be so construed and which further might be held to make the agreement void as against public policy or to make the contract illusory or too indefinite for enforcement, the option is to be exercised only in the good faith belief that the prospect of payment or performance is impaired

· Unconscionability should be considered an article 1 principle (even though it’s in article 2)

· 2-302:  Procedural and substantive unconscionability.  Bargaining power is such that one party can “pull a fast one” on the other party.  Not the same as good faith

· Judge determines unconscionability

· Reasonability

· Have to act reasonably (1-205)

· Definitions

· 1-201:  Definitions in Article 1 will appear in other parts of the Code.  Will be in more than one part of the Code

· 1-201(a):  Unless the context otherwise requires words or phrases defined in this section…they’ll have the meanings stated

· The definitions are not solid (they’re contextual)

· 1-303:  Course of performance; Course of Dealing; Usage of Trade

· Definitions Reformulated as Substantive Provisions

· 1-202:  Notice; Knowledge

· A person has notice of a fact when the person has received a notification of the fact in question

· “Knowledge” means actual knowledge

· The word “notifies” is used when the essential fact is the proper dispatch of the notice, not its receipt

· Subject to subsection (f), a person “receives” a notice or notification when it comes to that person’s attention or it is duly delivered in a form reasonable under the circumstances at the place of business through which the K was made or at another location held out by that person as the place for receipt of such communications

· (f) makes clear that notice, knowledge, or a notification, although “received,” for instance, by a clear in Dept. A of an organization, is effective for a transaction conducted in Dept. B only from the time when it was or should have been communicated to the individual conducting that transaction

· 1-203: Lease Distinguished from Security Interest

· 1-204:  Value

· Except as otherwise provided in Articles 3, 4, 5, and 6, a person gives value for rights if the person acquires them

· 1) in return for a binding commitment to extend credit or for the extension of immediately available credit, whether or not drawn upon and whether or not a chargeback is provided for in the event of difficulties in collection;

· 2) as security for, or in total or partial satisfaction of, a preexisting claim;

· 3) by accepting delivery under a preexisting contract for purchase; or

· 4) in return for any KSN sufficient to support a simple contract

· Housekeeping rules that deal with certain parts of the UCC

· 1-107:  Section captions are part of the UCC

· Official comments are NOT part of the law.  The captions ARE.  Captions might add something to the body of the law

· 1-302:  Agreement section.  Expressio unius exclusio alterius (expression of one excludes the others) – does this apply in the UCC?

· 1-302(c) – UCC rejects expressio…

· If something is left out it doesn’t necessarily have an impact.  Rejects idea of the expression of one is the exclusion of the others (cover your ass type provision)

· 1-105 – Severability:  If any provision or clause of the UCC or its application to any person or circumstance is held invalid, the invalidity does not affect other provisions or applications of the UCC which can be given effect w/o the invalid provision or application, and to this end the provisions of the UCC are severable

· 1-106 – Use of Singular and Plural; Gender

· In the UCC, unless the statutory context otherwise requires:

· 1) words in the singular number include the plural, and those in the plural include the singular; and

· 2) words of any gender also refer to any other gender

· Single person is NOT an “organization” for purposes of the UCC.  Just about any type of corporate structure IS an organization.  “Person”, “organization” have very broad definitions

· Choice of law provisions (not dealing with this here)

· Anything in Article 1 applies to the Code as a whole, generally

· Anything in Article 2 may be isolated to Article 2

2-615:  Deals with impossibility, frustration, impracticability

- Only talks about sellers.  What about buyers?  Does this section mean that buyers can’t use these arguments?

Iraq sells to Exxon ($25 / barrel).  Exxon sells to retailers for $30 / barrel.  Iraq says it won’t give any more oil.  Retailer sues Exxon for breach of K

· What would Exxon do?  Argue impossibility.  Not saying Exxon will win, but that’s how the litigation would go down

Change the facts:  Iraq refuses to ship unless Exxon pays $40 / barrel.  Exxon still sells to retailer for $30 / barrel.  Retailer sues

· Exxon argues impracticability.  They can get the oil, but if they do they’ll eventually go bankrupt

3:  National boycott of Iraqi oil.  Exxon gets the oil, tries to sell it to the retailer.  Retailer says no, boycott!  Exxon would now sue the retailer – you should take this!  Retailer says he’ll be stuck with it b/c of the boycott

· Retailer’s defense – frustration.  When we entered into the K, this wasn’t apparent.  Now I’d be stuck and that wasn’t the purpose

· That’s the BUYER’s argument.  Impossibility and impracticability were seller arguments

· Can the buyer use frustration under the UCC?  2-615 only talks about sellers

· If CL allows it, UCC doesn’t forbid it, buyer should be able to use it

· Counter:  The rule is for sellers.  Intention of the drafters!

· Which argument is the right one to apply?

· Supposed to interpret the code in terms of its purposes and policies.  Which argument would further the purposes and policies?

· Prof thinks difficult to justify treating buyers differently than sellers in commercial contracts.  Treating buyers the same would further the policies, etc.

· 1-103:  If Code section displaces CL, CL is no good.  Sometimes it’s unclear to determine what has been displaced

ARTICLE 2

· Scope section:  2-101:  UCC of Sales.  In the next section (2-102) – unless it applies in transactions in goods.  Sales vs. transactions in goods?

· Transaction is a broader concept than sales (leases, gifts, licenses)

· UCC does NOT apply to any transactions which although in the form of Ks to sell are meant to operate as secured transactions

· Article 2 applies to all transactions in goods unless the transactions are for conditional sale (purchase money security stuff)

· Conditional sale – Article 9

· E.g., I sell you a $18k car.  You put $2k down and promise to pay $16k over the next 5 years.  I retain an interest in the car to secure that purchase money loan.  This transaction would seem to be a transaction in goods but it’s NOT

2-103 – Definitions and Index of Definitions

1) In this Article unless the context otherwise requires

a)  “Buyer” means a person who buys or contracts to buy goods.

b)  “Good faith” in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.

c)  “Receipt” of goods means taking physical possession of them.

d)  “Seller” means a person who sells or contracts to sell goods.

2)  Index of definitions

2-104 – Definitions: “Merchant”; “Between Merchants”; “Financing Agency”

1) “Merchant” means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge

2) “Financing agency” means a bank, finance company or other person who in the ordinary course of business makes advances against goods or documents of title or who by arrangement with either the seller or the buyer intervenes in ordinary course to make or collect payment due or claimed under the contract for sale, as by purchasing or paying the seller’s draft or making advances against it or by merely taking it for collection whether or not documents of title accompany the draft.  “Financing agency” includes also a bank or other person who similarly intervenes between persons who are in the position of seller and buyer in respect to the goods (2-707).

3) “Between merchants” means in any transaction with respect to which both parties are chargeable with the knowledge or skill of merchants.

2-313:  Express warranty provision

- Thing given was harmful.  You represent donee.  Can you sue the giver for breach of warranty?

- Gift is a transaction for goods, should be applied!

- But you CANNOT!  Why?  2-313 says SELLER!  You can’t use 2-313 in a donee situation – only applies to sellers and buyers (doesn’t apply to gifts, licenses, etc.)

- Broad scope in 2-101 quickly narrowed

2-105:  “Goods” defined

- (1) “Goods” means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action.  “Goods” also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty

- Investment securities, money in which price is to be paid, and things in action (e.g., insurance policy, memberships) are EXPRESSLY EXCLUDED from the coverage of Article 2

- Sale of real property NOT goods.  Not movable

- Problem: Specially manufactured goods involve services to create the goods!  If you have specially manufactured goods, 2-105 seems to imply that you’re dealing with goods (not necessarily true!)

- (2) Goods must be both existing and identified before any interest in them can pass.  Goods which are not both existing and identified are “future” goods.  A purported present sale of future goods or of any interest therein operates as a K to sell

Retailer sells items to A, B, C, D, and E on 30-day terms.  These are receivables

· Retailer might have $1m of receivables.  May turn around and sell the receivables to the bank

· “Goods” do NOT include things in action (receivables = things in action)

· Article 9 deals with receivables (NOT Article 2)

· Part of a transaction may be governed by Article 2 and another part may be governed by Article 9 (sale of receivables)


2-106:  Definitions:  “Contract”; “Agreement”; “Contract for Sale”; “Sale”; “Present Sale”; “Conforming” to Contract; “Termination”; “Cancellation”

1) In this Article unless the context otherwise requires “contract” and “agreement” are limited to those relating to the present or future sale of goods.  “Contract for sale” includes both a present sale of goods and a contract to sell goods at a future time.  A “sale” consists in the passing of title from the seller to the buyer for a price (2-401).  A “present sale” means a sale which is accomplished by the making of the contract.

2) Goods or conduct including any part of a performance are “conforming” or conform to the contract when they are in accordance with the obligations under the contract.

3) “Termination” occurs when either party pursuant to a power created by agreement or law puts an end to the contract otherwise than for its breach.  On “termination” all obligations which are still executory on both sides are discharged but any right based on prior breach or performance survives.

4) “Cancellation” occurs when either party puts an end to the contract for breach by the other and its effect is the same as that of “termination” except that the canceling party also retains any remedy for breach of the whole contract or any unperformed balance.

2-107: Goods to Be Severed From Realty: Recording

(1) A contract for the sale of minerals or the like (including oil and gas) or a structure or its materials to be removed from realty is a contract for the sale of goods within this Article if they are to be severed by the seller but until severance a purported present sale thereof which is not effective as a transfer of an interest in land is effective only as a contract to sell

· Sale of a house a transaction in goods?  Depends on who separates the house from the real estate.  If the seller, it’s goods.  If not, it’s not goods

· (2) A contract for the sale apart from the land of growing crops or other things attached to realty and capable of severance without material harm thereto but not described in subsection (1) or of timber to be cut is a contract for the sale of goods within this Article whether the subject matter is to be severed by the buyer or by the seller even though it forms part of the realty at the time of contracting, and the parties can by identification effect a present sale before severance

· Sale of timber or crops – doesn’t matter who severs it, it’s goods no matter what

HYBRID TRANSACTION – both goods and services are sold

· Sale of services – OUTSIDE Article 2

· Sale of goods – WITHIN Article 2

PREDOMINANT FACTOR TEST (majority test) – If service predominates the transaction, then you apply common law.  If more the sale of goods, apply the Code.  Take the transaction as a whole.  If one part predominates, the whole contract is controlled by the nature of that part

· Question to ask:  Which component (goods or services) predominates the contract?  If services, entire K is taken out of Article 2.  If goods, entire K is part of Article 2
· E.g., Defective spinal plate given a patient in a hospital

· Cases have said that in situations like this, services predominate

· Occasionally there are cases where doctor may bill separately for the goods item (in these situations, might be treated differently).  In general, treated as service contracts

· E.g 2, commissioning a painter to create a painting

· Argument against: Artist performing a service.  Goods are secondary

· Argument for:  Specially manufactured goods (1-105).  Seems to throw the transaction back into Article 2 (glitch in drafting?)

· LOOK AT PREDOMINANT FACTOR

· GRAVAMEN TEST (minority test):  Based on what aspects of the K caused the harm.  If goods caused the litigation, Article 2 comes in.  If the litigation is based on services, it’s not an Article 2 situation

Sale of electricity?

· It moves!

· Cases are split – some say Article 2 transaction, others say no

Sale of software, per se, is difficult to determine (goods v. services)
· The software itself is a good, but the value is based on the information that is on the disc

· If it’s a sale of goods, you deal with Article 2, which is VERY favorable to plaintiffs (plaintiffs like Article 2)

· The get lucrative breach of warranty sections, need to get in the Article 2 gate

2-205: FIRM OFFER
- An offer by a MERCHANT to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror

- Firm offer REQUIRES that a merchant make the firm offer (ONLY MERCHANTS)

- NEED A SIGNED WRITING

- Offer can be held open for a MAXIMUM of 3 months

- Firm offer is not revocable (even if there’s no KSN).  If we have KSN, offer can be left open as long as parties want.  If no KSN, only 3 months

- Promissory estoppel MAY allow us to create firm offers

- Argument: 2-205 doesn’t preclude us from using promissory estoppel (1-103(b) – “unless displaced by a UCC provision, prior law is good law”).  Promissory estoppel may be able to create firm offers.  We’ve relied on the firm offer and UCC doesn’t say we can’t
- Promises can prevent people from proceeding in a certain direction.  The promises are going to create the firm offer.  Can’t pull it back b/c of promissory estoppel doctrine

- If the offer states that it is “guaranteed” or “firm” until the happening of a contingency which will occur within the three month period, it will remain irrevocable until that event.  A promise made for a longer period will operate under this section to bind the offeror only for the first three months of the period but may of course be renewed.

- Protection is afforded against the inadvertent signing of a firm offer when contained in a form prepared by the offeree by requiring that such a clause be separately authenticated.  If the offer clause is called to the offeror’s attention and he separately authenticates it, he will be bound

1-103(b):  Unless displaced by the particular provisions of the UCC, the principles of law and equity, including the law merchant and the law relative to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, and other validating or invalidating cause supplement its provisions

- E.g., Seller sells a computer knowing there are problems.  Seller not a merchant so can’t apply implied warranties (merchants only!).  But, if seller sold fraudulently, you can supplement Code rules with list in 1-103(b) (including fraud)

FORMATION / VALIDITY OF THE CONTRACT

2-203:  Seals Inoperative

The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or sell goods does not constitute the writing a sealed instrument and the law with respect to sealed instruments does not apply to such a contract or offer.

2-204:  Formation in general

· Mirror image rule (common law): Acceptance of the offer has to be the mirror image of the offer itself

· 2-204 doesn’t talk about mirror image

· 2-204 says that a contract can be made any way as long as there’s an agreement.  RADICALLY different from CL notion of K formation

· 2-204(2):  An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined

· CL:  Needed to show when K was made.  2-204(2) doesn’t have this requirement

· 2-204(3): Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy

· At CL, open terms of K not received well.  In 2-204, you can have open terms and still have a K.  You can fill open terms in later (VERY liberal)

2-206: Offer and Acceptance

· (1) Unless otherwise unambiguously indicated by the language or circumstances

· (a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;

· (b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer

· (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance

· Neither offer nor acceptance is defined

· There MUST be an offer.  Where to get definition of offer – 1-103 says that since “offer” and “acceptance” aren’t displaced in the Code, can go somewhere else (i.e., common law)

· “Unless otherwise unambiguously indicated by the language or circumstances” – makes sure mirror-image rule is dead

· Can do mirror image rule, but MUST be unambiguous about it

2-208: Course of Performance or Practical Construction

1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.

2)  The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade (1-205).

3)  Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.

CISG – Convention for International Sale of Goods

· CISG applies when there is a K b/w parties who are headquartered in different countries if those countries have enacted the CISG)

· E.g., Mexico and the US are CISG countries, so any K b/w two parties headquartered in US and Mexico is governed by CISG)

· If a K b/w a CISG country and non-CISG country, CISG DOES NOT apply (both countries have to be members)

· If US company wants the laws of NY to apply, parties CAN stipulate to not have the CISG apply

· Both parties must agree

· CISG fairly new for US lawyers.  If dealing with another country, make sure CISG does/doesn’t apply

· If doing an international K, include:

· Choice of law / venue

· Quantity, price, specifications, etc.

LETTER OF CREDIT

· Very important document.  Can solve dishonesty, insolvency risks
· Two types:

· Commercial LOC

· Standby LOC (not learning about this one)

· Seller in Germany, buyer in US.  First time dealing / negotiating

· CISG may apply

· Buyer and seller don’t trust each other

· When goods and money are in the hands of the same party, there’s great potential for fraud

· Seller says “I’ll ship the goods but first I want you to go to a bank and get the bank to issue a letter of credit to me”
· Letter of credit is a PAYMENT METHOD (how the price of a K is paid can vary.  Negotiated in advance – LOC, etc.)
· 3 contracts in LOC situations:

· 1) Buyer / seller contract

· 2) Buyer / bank contract (buyer is called the “applicant”, bank is called the “issuer”)

· 3) Seller / bank contract (seller is called the “beneficiary”, bank is the “issuer”)

· Buyer goes to bank to get letter of credit (buyer asks for a form from issuer.  Issuer gives buyer a form – usually called an application for the issuance of a commercial letter of credit).  Buyer applies to have the issuer issue the document
· Most important thing in the application form – REIMBURSEMENT OBLIGATION – says that if issuer issues the LOC and pays it (after getting documents from beneficiary), issuer will give the documents to applicant and applicant will pay issuer

· CRUCIAL PART of LOC – applicant says to bank DO NOT PAY until you get the following documents (applicant/buyer lists the documents)

· Usually at least 3 documents:

· Invoice (most important).  In order to get paid, beneficiary / seller must show invoice showing that goods are in the boxes

· But seller creates the invoice (could lie)

· Airway bill / bill of lading

· Created by shipping company

· Usually says “Received from seller x boxes said to contain [whatever]”

· Shipping company doesn’t actually look.  Could still have some fraud

· Insurance certificate

· Says that the boxes contain what seller says

· If bank / issuer accepts applicant’s list, issuer sends a letter to beneficiary

· “We hereby irrevocably assert to pay you upon presentation of the following documents…”

· When beneficiary presents the documents, beneficiary gets paid by the issuer (issuer looks at face of documents, and if satisfied pays beneficiary)

· Applicant wants the documents (documents represent the goods).  Issuer bought the documents from beneficiary.  Applicant pays the issuer, gets the documents (one of which is a bill of lading which entitles buyer to get the items wherever they are)
· That’s a good transaction!

· When issuers issue an LOC, it’s the issuer’s obligation.  Issuing banks don’t reneg on obligations of this nature (lucrative)

What about when there’s a problem in an LOC situation?

· E.g., Beneficiary presents docs to issuer and there’s a discrepancy (doesn’t give all docs, a doc is wrong, etc.)

· Bank will only pay for docs if they’re right!  If something’s amiss, bank won’t pay (bank has been told to pay only if there are no discrepancies)

· Seller may sue bank and/or buyer (most likely buyer) for wrongful dishonor (not likely to win against bank)

· If seller DOES win against bank, bank out $x.  Bank will demand reimbursement but buyer didn’t ask for documents with discrepancies!

· Buyer would have to sue seller for breach of warranty (goods not as warranted in the K)

· E.g.2, bank gets docs, hears that buyer is having financial trouble (may go into bankruptcy).  Bank knows it has to get reimbursed by buyer
· If bank pays beneficiary, probably won’t get reimbursed

· Bank might be able to find discrepancies (might not be dealing in good faith) in an effort to hold on to its money

· If bank isn’t out the $, doesn’t have to be reimbursed

Three basic rules of LOCs:

· LOC is a documentary payment mechanism.  Bank looks at the face of docs.  When issuer issues its letter of credit it says “give me these documents, I’ll give you the $.”  LOC not paying for the goods but for the dos that refer to the goods.  If docs are there, bank pays.  If docs not that or if there’s a discrepancy, bank won’t pay!

· Need some standard to tell if docs presented comply w/ docs requested in LOC (STRICT COMPLIANCE)

· NOT substantial compliance but STRICT compliance

· E.g., Pears, peaches, and persimmons vs. pears; peaches and persimmons).  Bank refused to pay!  Could argue that first variation is 1/3 pears, 1/3 peaches, 1/3 persimmons.  Second version could be ½ pears, ¼ peaches, ¼ persimmons.  NOT STRICT COMPLIANCE!

· BUT strict compliance doesn’t have to mean mirror image

· #23 vs. No. 23

· If ambiguity has to do with the goods (leather vs. suede), bank will refuse to pay.  If something that doesn’t have to do with goods, bank should or will be forced to pay

· If someone drafts a K that’s ambiguous, other side can take advantage of ambiguity, do it one way or other way

· There are discrepancies in 85% of LOC situations

· LOC is separate from the other Ks

· E.g., bank goes to court and says it won’t pay.  Argues that it won’t get reimbursed and so it shouldn’t have to pay

· NO DICE!  Anything happening with Applicant / Issuer contract has NOTHING to do with Issuer / Beneficiary contract.  If something is wrong with Applicant / Issuer K, issuer can’t abandon Issuer / Beneficiary obligations

· Contract 3 is independent of contracts 1 and 2.  Anything that happens b/w Ks 1 and 2 doesn’t affect K3

When you pay the price (e.g., of a car), how you pay the price is a payment term (cashier’s check, letter of credit, etc.) but you’re paying the PRICE

· LOC is just like cash or a cashier’s check (a method of payment).  B/c it involves a 3rd party, it’s usually given a little more attention

Standby letter of credit protects the buyer

· Purpose of LOC usually to protect seller to get paid.  Seller may not get paid in a situation where buyer gets crappy goods b/c standby LOC could invalidate original LOC

In LOC situations, sometimes a second bank gets involved (CONFIRMING BANK / CONFIRMER / confirmed credit situation).  When bank sends LOC to beneficiary, sends through a bank in beneficiary’s country.  Local bank contacts the beneficiary, says buyer’s bank issued the LOC, local bank is confirming

· Confirmer allows seller to get paid from a bank in seller’s own country.  Faster!

· Sometimes seller’s bank doesn’t confirm – just advises (advising bank vs. confirming bank).  Advising bank DOES NOT undertake obligation to pay seller (confirming bank DOES undertake obligation)

· Sovereign risk – country 1 could block country 1 banks from paying country 2 company

· E.g. US has blocked US banks from paying certain countries (Libya, Iran, etc.)

· Having confirming bank in seller’s country solves this (US can’t force bank in seller’s country to not pay)

· BUT then foreign bank will try to turn around and get reimbursed by US bank.  US might say don’t pay (foreign bank bears risk)

You can use letters of credit in foreign relations and even in domestic relations issues!

· Divorce hypo – US mom says no dice to German dad taking kids to Germany for the summer.  Dad goes to bank and makes LOC saying I’ll pay $x if I don’t show up with the kids again.  STRONG disincentive

· Olympics hypo – all countries go to banks and get letters of credit – I pay $50 million if I don’t show up at the Olympics

Failure of buyer giving letter of credit = breach.  If he gives letter of credit, he’s absolved from paying since bank is committing.  Once seller gets letter of credit he can’t go after buyer.  Letter suspends buyer’s payment obligations to seller.  Payment obligation shifts to bank.  If bank dishonors, seller can go after buyer or bank

· Wrongful dishonor action against bank = most common (deep pockets)

Perfect tender rule in Article 5 / Letter of credit law

· LOCs essentially a bank obligation issued to a beneficiary.  When beneficiary presents documents to the issuer of the LOC (bank), we don’t have a seller of goods but a seller of documents (selling the docs to the bank)

· STRICT COMPLIANCE – More or less the same as perfect tender rule.  Could say that law of sales and LOC law is the same

· 5-108 deals with LOC rejection (similar to 2-602)

· Issuer has to notify of discrepancies

· 5-108(h):  Bank rejecting the documents, not keeping them.  Same as 2-603 et seq.

· Have an obligation to take care of the goods/documents up to a point.  If docs are presented and you don’t want them, you can’t keep them (they represent something valuable)
Statute of Frauds

· SOF a list of transactions where a writing of the transaction is required

· E.g., Sale of goods, lots of other stuff

· MUST satisfy SOF requirement.  If satisfied, you haven’t necessarily proven the K.  It’s an obstacle to show that there is more evidence than not that there is a K

· You don’t win if you satisfy SOF.  You’ve just satisfied SOF.  The K is capable of being enforced b/c you’ve satisfied this hurdle but it’s not victory!

2-201: Formal Requirements; Statute of Frauds
1) Except as otherwise provided in this section a K for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a K for sale has been made b/w the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient b/c it omits or incorrectly states a term agreed upon but the K is not enforceable under this paragraph beyond the quantity of goods shown in such writing

2) Between merchants if within a reasonable time a writing in confirmation of the K and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable 


a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or


b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a K for sale was made, but the K is not enforceable under this provision beyond the quantity of goods admitted; or


c) with respect to goods for which payment has been made and accepted or which have been received and accepted.

· $500 or more

· Requires a writing sufficient to show the transaction

· Writing has to be signed by the person being sued

· E.g., P sues D for breach.  P will have to show that D signed.  Has to be signed by the person against whom the action is brought

· NOT subscribed (subscribe = signed at the bottom; signature = just has to be signed – doesn’t matter where)

Three or four basic requirements for SOF:

· MUST be a writing

· Writing must be signed by the person being sued

· Writing must be sufficient to indicate that a K has been made

· Quantity of goods agreed upon must be in the writing

· This isn’t in the statute (only in Official Comment – OC isn’t law)

· Text of statute says that if you have a quantity term, K can’t be enforced beyond that quantity)

· Can make strong argument that the comments aren’t the law, but lots of people follow this particular comment

2-201(1) is the rule.  2-201(2) is an exception.  2-201(3) is three more exceptions

- 2-201(2) is a writing exception to the writing rule.  Different from 2-201(1).  Can use the exception to satisfy SOF

- 2-201(3) consists of 3 non-writing exceptions to the writing rule.  Conduct exceptions

Between Merchants Exception – 2-201(2)

· If you have an oral K b/w merchants, one merchant creates written confirmation of the agreement, signs the confirmation.  Sends it to the other merchant.  If it’s good against sending merchant, it’s good against receiving merchant (receiving merchant doesn’t necessarily sign it).  Sending merchant can sue receiving merchant without having receiving merchant sign the confirmation.  Confirmation becomes good against receiving merchant if confirmation is received and receiving merchant doesn’t object IN WRITING to the contents of the writing within 10 days of receipt and reasonably knows the contents of the confirmation

· If receiving merchant objects to some, but not all, of the confirmation, probably hasn’t undone the confirmation (sneaky!)

· Writing and confirmation has to be sent within a reasonable time of K formation

· “Sufficient against the sender”

· Signature, quantity, indication of K made

· Need to indicate that a K has been performed and need to confirm it.  Two separate requirements!

· Recipient knows contents

· Written notice of objection

· 10 days

· BOTH parties have to be merchants for this to work

· If confirmation sent to another merchant, would probably know about this section.  If sent to a non-merchant, he probably wouldn’t know about the Code and it shouldn’t be held against him

· Bar exam loves this provision

Even though parties are merchants, they may not be acting in their mercantile capacities in certain situations

· 2-314 says that seller has to be a merchant of the kind of goods sold

· CANNOT sue for breach of warranty.  Even though they’re both merchants, have to be a merchant with respect to goods of the kind.  Have to be a merchant w/ respect for the thing sold

CAN use promissory estoppel to satisfy SOF

· BUT 2-201 says “except as otherwise provided in THIS SECTION” – how can promissory estoppel satisfy SOF if it’s not in 2-201?

1-103(b):  Principles of law and equity supplement the Code

· NOT EASY to displace a provision of equity (duress, reasonability, good faith, etc.)

· Unclear what it means to displace a principle of equity.  Equitable principles aren’t displacable like principles of law

UCC 2-201:  Formal Requirements; Statute of Frauds
1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made b/w the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient b/c it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing

2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received

3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable

a. If the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

b. If the party against whom enforcement is sought, admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

c. With respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-606)

4 requirements to satisfy 2-201(1)

· Writing

· Must be signed by the party against whom enforcement is sought

· Must indicate that a K for sale has been made

· Quantity

· Quantity need not be accurately stated (e.g., “approximately 6000 widgets” could satisfy SOF)

· Buyer will buy from seller all of seller’s output (output K – 2-306)

· Etc.

2-201(2)

· Between merchants exception

· Quantity term IS required.  K enforceable if writing is received and party receiving it has reason to know of its contents.  Also requires that the writing is sufficient against the sender.  Quantity term implicit in 2-201(2)

2-201(3)

a) Specially manufactured goods satisfies SOF

a. Specially manufactured for the purchaser.  Wouldn’t make special goods if there wasn’t some sort of agreement!

i. I enter a K with you for specially manufactured goods.  I start manufacturing.  I’ve made 4000 of 10k and learn you’re breaching the K.  You’ll claim I have no claim b/c of SOF

1. NO DICE!  I can sue and win.  2-201(3) sounds like I can sue for the entire K (all 10k!).  If SOF defense was put up, it would not be able to block seller’s lawsuit.  SOF recognizes ability of seller to recover the amount he contracted to make

b) Apparently not discussing

c) I sell you goods under an oral K (10,000 widgets).  I send you 5,000 widgets.  You receive and accept them.  You don’t pay me.  I sue you.  You say it’s an oral K, SOF prevents you from suing

a. I CAN sue for goods received and accepted (cannot sue for full amount in K).  Limited to recover what has been received and accepted

b. More limited than 3(a)

2-201 is the RULE.  Satisfy that and you satisfy the rule.  There are FOUR exceptions.  If you satisfy one of the exceptions you don’t have to satisfy the main rule

Case law has recognized a 5th exception – PROMISSORY ESTOPPEL

· If we have an oral seller/buyer K, you’re going to lose unless you can show something that satisfies SOF

· No exception applies.  Need to convince court to apply promissory estoppel
· Have to show that buyer made a promise that you relied on.  Buyer estopped b/c of conduct that led seller astray

· The text of 2-201 makes it hard to justify promissory estoppel (“except as provided in this section…”)

· New version of 2-201 DOES NOT say “except as provided…”.  Seems to indicate that you can use estoppel

You and I have K for sale of goods.  K will last 2 years.  I satisfy 2-201 but NOT the other SOF
· Only term you have to put in the writing to satisfy 2-201 is quantity.  NOT SO with performed w/in a year statute

· If you can’t satisfy w/in a year statute, you lose

· New version of 2-201 – if you satisfy 2-201, don’t have to worry about concurrent SOF provision that would require much more detailed writing

Can SOF be satisfied through a group of writings?  Two viewpoints:

· Text of 2-201 seems to say that it needs to be in a single writing.  Has to be signed, quantity, etc.

· MINORITY VIEW

· You can piece together the writings to reach the point that as long as you have a signature, the quantity, etc., that would be enough to satisfy SOF assuming there’s an internal connection b/w the several writings (need to show a link b/w the group of writings)

· MAJORITY VIEW

If you win on the SOF issue, you haven’t proven the contract.  You’ve just proven that there’s enough to show a contract.  The terms themselves still need to be proven

2-209 – Modification, Rescission and Waiver

1) An agreement modifying a contract within this Article needs no consideration to be binding

2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party

3) The requirements of the SOF section of this Article must be satisfied if the contract as modified is within its provisions

4) Although an attempt at modification or rescission does not satisfy the requirements of subsection 2) or 3) it can operate as a waiver

5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver

2-209 a MAJOR break from CL contract law

· Can modify a sales K w/o KSN.  Need an agreement modifying

· 2-209(3): Requirements of SOF must be satisfied if the K as modified is within its provisions

· If you modify, need to satisfy 2-201 provisions

· 2-209(2): Permits the parties in effect to make their own SOF as regards any future modification of the K by giving effect to a clause in a signed agreement which expressly requires any modification to be by signed writing.  But note that if a consumer is to be held to such a clause on a form supplied by a merchant it must be separately signed

Have a K that satisfies everything.  Modify quantity or delivery date:

· If modifying quantity, OK as long as satisfies SOF

· Quantity needed to be in writing from the start, so if modifying, could argue that it needs to also be in writing

· Change of delivery date – not much case law on this

· If modifying a term that didn’t have to be there in the first place, could argue that modification is unnecessary

· If you have a term in K that didn’t have to be there in the first place and you modify it, modification probably doesn’t require a writing

· VERY unclear what 2-209 means

· If modifying price from $400 to $600, writing requirement kicks in

· If from $600 to $400, might not need a writing (outside 2-201)

· If you’re within the statute and then modify that term and it’s still within the statute, probably should get a writing

CISG throws out SOF.  England has thrown out SOF w/ regard to sales K.  US one of the last countries who have this writing requirement (on the bright side, there are exceptions to get around the problem)

2-302 – Unconscionable Contract or Clause

1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result

2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination

Unconscionability decided by the judge, not the jury

· Applies at the TIME OF FORMATION OF K.  Has to exist at the time the K was made (not true with good faith)

· Good faith used during enforcement stage (not formation stage)

· Two-segment definition of unconscionability

· Procedural unconscionability:  Deals w/ level of intelligence.  Try to defraud other party at time K was made, b/c of unequal bargaining you succeed.  Procedurally you’ve defrauded someone who didn’t have the same bargaining power as you.  Deception is an element of procedural unconscionability.  BUT deception doesn’t always = procedural unconscionability

· Substantive unconscionability:  What did you sell?  Trying to sell someone the Brooklyn bridge?

· Sliding scale – if you have lots of procedural, don’t need much substantive (and vise versa)

· Technically 2-302 says that it applies to disclaimer of warranty clauses, but scholars say no

· Scholar argument – to have valid disclaimer, must be conspicuous.  If not conspicuous, not valid.  Basis of procedural unconscionability – surprise!  No surprise if you have a conspicuous statement

· Requirements of creating a valid disclaimer would make it pretty much ipso facto NOT unconscionable (how can you be surprised if you have a conspicuous term that says no warranty of merchantability given under these circumstances?)

· Would NOT challenge a disclaimer of warranty on unconscionability grounds

· Difference between disclaimer of warranty and limitation of a remedy for breach of warranty

· Not the same thing.  Can’t have breach of warranty without a warranty.  If warranty is disclaimed, no warranty

· If you haven’t disclaimed the warranty, you can modify/limit the remedies for breach of that warranty

· VERY IMPORTANT DISTINCTION because while unconscionability plays no role in disclaimer of warranties, it DOES play a role in the limiting of remedies for breach of that warranty

2-202 – Final Written Expression: Parol or Extrinsic Evidence
· Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement w/ respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

· A) by course of dealing, or usage of trade (1-205) or by course of performance (2-208); and

· B) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement

· Cannot use parol evidence to contradict

· CAN use evidence to show fraud (“intended by the parties to be a final expression…”)

· Rule becomes relevant when you have something that was intended as a final expression

· E.g., if you can show that K was a product of fraud, you can take that same evidence and use it for other purposes.  Whole K is going to be up for argument

· If you can show by your evidence that this wasn’t intended to be the final expression, PER won’t apply

2-207 – Additional Terms in Acceptance or Confirmation

1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms

2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

a. The offer expressly limits acceptance to the terms of the offer;

b. They materially alter it; or

c. Notification of objection to them has already been given or is given within a reasonable time after notice of them is received

3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act

BATTLE OF THE FORMS

· B offers K that says arbitration if a dispute arises.  S offers a K that says NO arbitration!

· 2-207!

Is this an acceptance?  Yes

· Why?  Need to insert proviso that says acceptance expressly made conditional on assent

· If A says that A expressly makes acceptance conditional on B’s agreement of A’s term

· Other party COULD agree to the terms.  If not, contract is NOT an acceptance.  Presumably it would be a counter-offer

We have an acceptance but now we have this “no arbitration” clause and the first offer has an arbitration clause

· Two terms that are radically different

· Different terms not treated in 2-207(2) the same as additional terms

· 2-207(1) might knock out both terms

· End up with possibly nothing!  Not really a gapfiller for this

· Could TRY to bring something in by arguing COD, etc.

· Normally terms would be knocked out b/c can’t get to 2-207(2)

Three possibilities:

1. Acceptance would be so wildly different from the offer that it’s not an acceptance

2. Possible that acceptance was expressly made conditional on assent to the additional terms

3. It’s an acceptance but what term do we get with respect to arbitration?  Has to be one or the other

a. Probably can’t get a “different term” analysis into 2-207(2) (additional terms only).  Some support for opposite side, but not much

What about an additional term?

· Buyer sends K that has no mention of arbitration.  Seller responds with K that says arbitration

· This is an ADDITIONAL term (not different)

· If a wild acceptance, not an acceptance at all

· We have an acceptance / contract.  Go to 2-207(2)

· B/w regular folks, additional proposed terms need to be agreed to

· If both are merchants – does the term materially alter the K?  If yes, provision is knocked out

· End up with no arbitration (if it materially alters)

Hypo 2

· Seller sends an arbitration clause.  Buyer accepts but makes acceptance expressly conditional on seller’s assent to acceptance of NO arbitration

· 2-207(3)

· Buyer presents seller an offer with 5 terms.  Seller accepts, makes acceptance expressly conditional on additional term

· If other terms not objected to, presumably we could start there in building the K

· THEN we go to 2-207(3).  Start piecing together what you could from 2-207(1) to try to get some kind of contract.  Still leaves the arbitration issue

· Acceptance becomes counter-offer!

· Specific language must be used to make this a rejection / counter-offer (use the “expressly conditional”  language from 2-207)

Courts call the clause that ends 2-207(1) (“unless acceptance is expressly made conditional on assent to the additional or different terms”) the proviso clause.  The proviso clause acts just like a railroad switch.  If it is not used as part of the accepting form, then the purported acceptance does create a contract, and the parties are directed to subsection (2) to determine its terms.  If the proviso is put into the accepting document, the exchange of forms does not create a contract, and the parties are directed to subsection (3) to see what results from their dealings.  My point is this: the presence or absence of the proviso shunts the parties into either subsection (2) or subsection (3), but never both.
STEP V – Terms of a Contract for the Sale of Goods

Warranty provisions are the name of the game in Article 2

· Default clauses of the UCC (off the rack assumption clauses)

1-303 – Course of Performance, Course of Dealing, and Usage of Trade

a) A “course of performance” is a sequence of conduct b/w the parties to a particular transaction that exists if:

a. The agreement of the parties with respect to the transaction involves repeated occasions for performance by a party; and

b. The other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the performance or acquiesces in it without objection

b) A “course of dealing” is a sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct

c) A “usage of trade” is any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such a usage must be proved as facts.  If it is established that such a usage is embodied in a trade code or similar record, the interpretation of the record is a question of law

Course of performance – How I conduct myself w/ respect to you and vise versa in regard to a single transaction or K

Course of dealing – Has to do with how we’ve dealt with other contracts between us.  Sequence of conduct regarding previous transactions.  How we act with respect to other transactions that were completed

Usage of trade – Greatest potential for carrying out manipulations of Code sections

It’s possible to agree to something you’re not aware you’re agreeing to.  If you didn’t know it, TOUGH!

“Agreement” – most fundamental definition of the Code

· 1-201:  “Agreement” includes COP, COD, UOT.  Bargain of the parties found in the language or inferred from other circumstances (world of inferral – lawyer’s playground!)

· Can find agreement by inference including through COP, COD, UOT

· Contrast it w/ K – Agreement is NOT K, K is NOT agreement

· Look at K as distinguished from agreement

· K means the total legal obligation that results from the parties’ agreement as determined by the UCC as supplemented by other applicable laws

· If you don’t agree to something under the UCC, UCC enters a gap-filler.  When defining K, what elements do you have to put in?

· Have to put in the agreement

· Have to put in the slotted terms not covered by the agreement

· Terms that fall under other applicable law

· “Agreement” pretty central, especially to Article 2

Columbia Nitrogen Case

· Columbia was going to buy 31,000 tons of phosphate from Royster over the span of a year

· Right away, HUGE drop in price of phosphates.  Columbia paying way more than it could get in the open market

· Columbia wants to bring in COP, COD, UOT b/c Columbia argues that in the past, the parties have treated the situation this way – R is to allow C off the hook from paying such an inflated price

· R says NO!  Can’t bring COP, COD, UOT in.  K is clear, can’t bring that kind of stuff in to try to change the terms of the K

· K b/w parties silent as to changing prices and quantities in a changing market

· K neither permits nor prohibits price fluctuation

· Court says that K left open the use of UOT, etc. to supplement the K

· 2-202:  The use of COD, etc. is extremely clear “…may be explained or supplemented through COD, etc. and consistent additional terms unless court finds the writing to be a complete and exclusive set of terms”

Even if court DOES find the writing to be complete, doesn’t affect COD, COP, UOT!  Even if you have a final and exclusive K, can still introduce COD, COP, UOT in order to discover what the deal is b/w the parties

2-304 – Price Payable in Money, Goods, Realty, or Otherwise

1) The price can be made payable in money or otherwise.  If it is payable in whole or in part in goods each party is a seller of the goods which he is to transfer

2) Even though all or part of the price is payable in an interest in realty the transfer of the goods and the seller’s obligations with reference to them are subject to this Article, but not the transfer of the interest in realty or the transferor’s obligations in connection therewith

Don’t need a price term to satisfy SOF

· If you have a K w/o a price term, K isn’t necessarily bad.  Price term that you get (unless otherwise agreed) is going to be determined by 2-304 and 2-305 (Cod default provisions)

· 2-304 can apply to barter transactions

· Can sell you a painting, you can pay me in money or “otherwise” (give goods to me)

· Warranty issues here – if paid in goods, each party is a seller of the goods which he is transferring

2-305 – Open Price Term

1) The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if

a. Nothing is said as to price; or

b. The price is left to be agreed by the parties and they fail to agree; or

c. The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded

2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith

3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price

4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account
2-306 – Output, Requirements and Exclusive Dealings

1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale

2-307 – Delivery in Single Lot or Several Lots

Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot

· If delivery term not in the K, this is the term you get (baseline rule = single delivery.  Possibility of partial installments)

2-308 – Absence of Specified Place for Delivery

Unless otherwise agreed

a) the place for delivery of goods is the seller’s place of business or if he has none his residence; but

b) in a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; and

c) documents of title may be delivered through customary banking channels

2-309 – Absence of Specific Time Provisions; Notice of Termination

1) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.

2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party

3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable

2-309 states what time for shipment or delivery, etc.  If not provided in the Article or agreed upon = reasonable time

2-310: Open Time for Payment or Running of Credit; Authority to Ship Under Reservation

Unless otherwise agreed

a) payment is due at the time and place at which the buyer is to receive the goods even though the place of shipment is the place of delivery; and

b) if the seller is authorized to send the goods he may ship them under reservation, and may tender the documents of title, but the buyer may inspect the goods after their arrival before payment is due unless such inspection is inconsistent with the terms of the contract (2-513); and

c) if delivery is authorized and made by way of documents of title otherwise than by subsection (b) then payment is due at the time and place at which the buyer is to receive the documents regardless of where the goods are to be received; and

d) where the seller is required or authorized to ship the goods on credit the credit period runs from the time of shipment but postdating the invoice or delaying its dispatch will correspondingly delay the starting of the credit period.

2-311:  Options and Cooperation Respecting Performance

1) An agreement for sale which is otherwise sufficiently definite (2-204(3)) to be a contract is not made invalid by the fact that it leaves particulars of performance to be specified by one of the parties.  Any such specification must be made in good faith and within limits set by commercial reasonableness.

2) Unless otherwise agreed specifications relating to assortment of the goods are at the buyer’s option and except as otherwise provided in subsections (1)(c) and (3) of 2-319 specifications or arrangements relating to shipment are at the seller’s option.

3) Where such specification would materially affect the other party’s performance but is not seasonably made or where one party’s cooperation is necessary to the agreed performance of the other but is not seasonably forthcoming, the other party in addition to all other remedies

a) is excused for any resulting delay in his own performance; and

b) may also either proceed to perform in any reasonable manner or after the time for a material part of his own performance treat the failure to specify or to cooperate as a breach by failure to deliver or accept the goods.

- A contract is NOT made invalid b/c it leaves out particulars to be specified by one of the parties

- If K is open for later negotiation, if one party doesn’t do what it’s supposed to do, other party can act as long as it’s in good faith

2-319 – F.O.B. and F.A.S. Terms

1) Unless otherwise agreed the term F.O.B. (which means “free on board”) at a named place, even though used only in connection with the stated price, is a delivery term under which

a) when the term is FOB the place of shipment, the seller must at that place ship the goods in the manner provided in this Article (2-504) and bear the expense and risk of putting them into the possession of the carrier; or

b) when the term is FOB the place of destination, the seller must at his own expense and risk transport the goods to that place and there tender delivery of them in the manner provided in this Article (2-503);

c) when under either (a) or (b) the term is also FOB vessel, car or other vehicle, the seller must in addition at his own expense and risk load the goods on board.  If the term is FOB vessel the buyer must name the vessel and in an appropriate case the seller must comply with the provisions of this Article on the form of bill of lading (2-323).

2)Unless otherwise agreed the term F.A.S. (which means “free alongside”) at a named port, even though used only in connection with the stated price, is a delivery term under which the seller must

a. At his own expense and risk deliver the goods alongside the vessel in the manner usual in that port or on a dock designated and provided by the buyer; and

b. Obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a bill of lading

3) Unless otherwise agreed in any case falling within subsection (1)(a) or (c) or subsection (2) the buyer must seasonably give any needed instructions for making delivery, including when the term is FAS or FOB the loading berth of the vessel and in an appropriate case its name and sailing date.  The seller may treat the failure of needed instructions as a failure of cooperation under this Article (2-311).  He may also at his option move the goods in any reasonable manner preparatory to delivery or shipment.

4) Under the term FOB vessel or FAS unless otherwise agreed the buyer must make payment against tender of the required documents and the seller may not tender nor the buyer demand delivery of the goods in substitution for the documents.
· 2-319(1)(a) matches shipment Ks (2-509(1)(a)).  2-319(1)(b) matches destination Ks (2-509(1)(b))

· Usually (almost every time) after FOB term, there will be the name of a city (e.g., FOB New York) or where the shipment is going (e.g., FOB Buyer’s Plant)

· This is a delivery term

· Seller must at that place ship the goods as set forth in the Article.  If it’s FOB Los Angeles and that’s where the seller is, seller has the risk of putting the goods in the possession of the carrier.  That’s a shipment K (risk passes at point of shipment)

· If it’s FOB point of destination or FOB Buyer’s Plant, it’s a destination K (risk passes at destination point)

2-320: C.I.F. and C. & F. Terms

1) The term C.I.F. means that the price includes in a lump sum the cost of the goods and the insurance and freight to the named destination.  The term C. & F. or C.F. means that the price so includes cost and freight to the named destination.

2) Unless otherwise agreed and even though used only in connection with the stated price and destination, the term C.I.F. destination or its equivalent requires the seller at his own expense and risk to

a. Put the goods into the possession of a carrier at the port for shipment and obtain a negotiable bill or bills of lading covering the entire transportation to the named destination; and

b. Load the goods and obtain a receipt from the carrier (which may be contained in the bill of lading) showing that the freight has been paid or provided for; and

c. Obtain a policy or certificate of insurance, including any war risk insurance, of a kind and on terms then current at the port of shipment in the usual amount, in the currency of the contract, shown to cover the same goods covered by the bill of lading and providing for payment of loss to the order of the buyer or for the account of whom it may concern; but the seller may add to the price the amount of the premium for any such war risk insurance; and

d. Prepare an invoice of the goods and procure any other documents required to effect shipment or to comply with the contract; and

e. Forward and tender with commercial promptness all the documents in due form and with any indorsement necessary to perfect the buyer’s rights.

3) Unless otherwise agreed the term C. & F. or its equivalent has the same effect and imposes upon the seller the same obligations and risks as a C.I.F. term except the obligation as to insurance.

4) Under the term CIF or C&F unless otherwise agreed the buyer must make payment against tender of the required documents and the seller may not tender nor the buyer demand delivery of the goods in substitution for the documents.

· CIF = cost insurance freight (amount of money in contract includes cost of insurance and freight)

· When you have a CIF term, usually put destination city.  Looks like a destination K but it’s NOT

· 2-320 official comment – CIF Ks are SHIPMENT Ks (not destination Ks) (apply shipment K rules)

· 2-320(2):  Stuff happening at the shipping point even though it mentions the destination city (2(a), (b), and (c) – shipment contract disguised as destination contract)

2-322: Delivery “Ex-Ship”

1) Unless otherwise agreed a term for delivery of goods “ex-ship” (which means from the carrying vessel) or in equivalent language is not restricted to a particular ship and requires delivery from a ship which has reached a place at the named port of destination where goods of the kind are usually discharged.

2) Under such a term unless otherwise agreed

a. The seller must discharge all liens arising out of the carriage and furnish the buyer with a direction which puts the carrier under a duty to delivery the goods; and

b. The risk of loss does not pass to the buyer until the goods leave the ship’s tackle or are otherwise properly unloaded.

Defaults move right into the warranty sections
STEP VI – Warranty Terms of a Contract for the Sale of Goods

2-312 – Warranty of Title
· Warranty of seller that title conveyed to buyer shall be good

· “The SELLER…” – does NOT have to be a merchant

· VERY IMPORTANT

· Seller gives a warranty that the title conveyed is good and transfer rightful, etc.  That’s what the warranty covers

· Void title v. voidable title

· 2-403(1):  Purchaser acquires all title which transferor had

· When there’s a theft, only void title can be transferred

· Person with voidable title has power to transfer good title to a good faith purchaser for value.  Purchaser has such power even though delivery was in exchange for a check which was later dishonored
· Person with voidable title has power to transfer good title to a BFP4V

· 2-607:  Similar impleader?

· If I sue you and you say that someone else is liable, that’s impleader

· NEW VERSION OF ARTICLE 2 states that when you warrant good title you also warrant to the buyer that buyer will not have to defend against non-colorable claims (2R-312(1)(a))
· If colorable claim may have to pay under breach of warranty.  Not warranting against my old claim that could be lobbed against the buyer

· If you’re going to try to exclude the warranty, it has to be done VERY specifically

· Official comment 6 of 2-312:  The warranty of 2-312(1) is not designated as an “implied” warranty, and hence is not subject to 2-316(3).  Disclaimer of the warranty of title is governed instead by 2-312(2), which requires either specific language or the described circumstances

· 2-316 – certain rules apply to implied warranties (Warranty of good title is NOT implied.  2-316 doesn’t apply.  IMPORTANT)

· Words like “as is” not enough to disclaim warranty of title

2-313 – Express Warranties by Affirmation, Promise, Description, Sample
· Express warranties by the SELLER (NOT merchant)

· Express warranties require something to happen (someone has to say something or do something for the warranty to arise).  Has to be expressly created.  Need words/conduct to create the warranty
· 1) Express warranties by the seller are created as follows:

· A) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise

· B) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description

· C) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model

· Prior law used reliance concepts.  NOW it’s part of the basis of the bargain

· 2)  It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.
Express warranty vs. “puffing” (puffing does NOT create a warranty)
· Specificity is important

· Who is talking to you – expert in the good or not?

· “This is a great car” – affirmation of fact?

· How to test if statement is true?  Hard to get some external confirmation

· Things that you can objectively look at that are more likely to be warranties than puffing

· Not easy to draw a line b/w puffing and language that creates a warranty

· Certain things you look for to try to differentiate puffing and express warranties

· More likely to be a warranty if in writing (not oral)

· If language is specific rather than broad, more likely to be a warranty

· If a reality referrant (something that you can test the words against), probably can be found to be a warranty

· NOT ABSOLUTE, but courts have looked at and suggested some of this stuff

· Statements made after the contract is signed may still be an express warranty (some courts believe that basis of bargain ends upon signing of K.  Could be broader though)
· If a seller makes outrageous remarks, it’s not a warranty but there could be estoppel from the statements (bring in CL principles – you were fraudulent and are thus estopped).  Even if there are no warranty causes of action, could be trouble

Have to be able to show that an affirmation becomes a basis of the bargain

· E.g. I buy a car.  I sign the K, pay, drive out, etc.  Next day I drive back, as if car will run if car is 5 degrees below.  Seller says yes

· Statement could be a breach of warranty even if K is already signed

· Deal isn’t necessarily over when someone drives the car off the lot.  Anything said during the period when something can be brought back should be considered part of the basis of the bargain

· Prof likes this idea but it’s sloppy

· Other way suggested in comments – view that situation (someone comes back the next day and seller says something) as a modification
· Strong support for this in the Code.  Official comment 7:  The precise time when precise words, etc. are made is not material.  If language is used after closing of the deal, the warranty becomes modified

· Sloppiness here too but courts are more prone to allow the warranty to be modified rather than not modified

I buy a snow remover from you

· The name of the good announces what it does

· Suppose nothing else is said (seller doesn’t say anything)

· If you’re going to get a warranty, need to say that the description of the goods itself creates the warranty

· Come back and say the thing doesn’t remove snow!  What level of snow removal constitutes a snow remover?

· You could make a warranty argument based on the name of the item (but it’s a difficult one to win)

Can disclaim / exclude an express warranty, but MUST be very specific (2-316)

· Similar to warranty of title.  Being clear might not be enough (NOT EASY to disclaim an express warranty)

· Easiest way to exclude an express warranty = DON’T SAY ANYTHING

Advertising
· Buy a wig that changes colors from season to season.  Bought wig w/o seeing company’s ad.  Didn’t rely on ad when he bought the wig.  After the fact he sees the ad and it says wig won’t do what it’s doing

· If you want advertising to be part of the basis of the bargain then you’d better have read it before you buy it

· Case law says the ad has to be in circulation when you buy (prof thinks you have to actually see the ad before purchase)

· New version of Article 2 (NOT THE LAW) comes down in favor of not creating a warranty

To the extent you say that words are warranties which can lead to lawsuits, are there 1st Amendment overtones?

· Why not declare all express warranties unconstitutional?

· Policy concern – intrusions into free speech considerations.  Also, things said to buyer who thinks he should be able to recover

· Certain groups have said that express warranties should be narrowly curtailed for 1st Amendment concerns

Official comment 2 of 2-313

· Warranty sections of Article 2 not designed to disturb lines of case law

· You can use Article 2 rules by analogy that are not technically covered by Article 2

2-314 – Implied Warranty of Merchantability
1) Unless excluded or modified (2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

2) Goods to be merchantable must be at least such as

a) pass without objection in the trade under the contract description; and

b) in the case of fungible goods, are of fair average quality within the description; and

c) are fit for the ordinary purposes for which such goods are used; and

d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

e) are adequately contained, packaged, and labeled as the agreement may require; and

f) conform to the promise or affirmations of fact made on the container or label if any.

3) Unless excluded or modified (2-316) other implied warranties may arise from course of dealing or usage of trade.

- 2-314 one of the most cited sections in Article 2

- 2-314 a BIG section to be applied if inside the Code (predominant factor test is IMPORTANT HERE)

- Talks about whether or not something is fit for an ordinary purpose (adequately contained, packaged, labeled as agreement may require)

If going to sue a glassmaker, need to show that glassmaker was a seller AND a merchant

- Wine glass company a seller – 2-314(1):  “Under this section, food or drink to be consumed…is a sale”

- Under this part of 2-314, since there’s a sale, there’s a seller, packaging fit for ordinary purposes, not adequately contained, violates section (e) (serving for value of food or drink)

BUT if you just run into a place and ask for a glass of water and glass breaks, could be dicey

- A merchant is not someone who just makes an isolated sale.  Has to be more than that

- Sale of second hand goods applies just as new goods apply (if someone is a merchant and sells second hand goods the warranty applies).  If seller is not a merchant but he expresses certain things about the goods, express warranty (just need a seller for express warranties to apply)

When dealing with warranties, first need to show that there is a warranty.  Then need to show a breach of the warranty.  Then need to show damages.

Daniell v. Ford Motor Co.

- Daniell tried to commit suicide by locking herself in trunk of car.  Sued when she couldn’t get out.

- Ordinary purpose for which the trunk was created – transferring spare tire or luggage or goods.  NOT created to allow someone to commit suicide.  Daniell argues that there was an extraordinary use for the trunk

- Preventing suicide NOT a use of the trunk that Ford could have foreseen

- Main thrust of the case – not the ordinary purpose of the trunk to allow someone to commit suicide

2-315 – Implied Warranty of Fitness for a Particular Purpose

Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.

- Buyer relies on seller’s expertise/judgment

- Reasonable expectation test  - Possible presence of something is so well known to anyone who uses it that we can say as a matter of law that one who uses it can reasonable anticipate and guard against that thing (Webster case p. 119)

2-316 – Exclusion or Modification of Warranties
1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.

2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof.”

3) Notwithstanding subsection (2)

a) Unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is,” “with all faults,” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and

b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and

c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy (2-718 and 2-719)

- 2-316 DESTROYS warranties

- Limited application.  Very poorly drafted

2-316 does NOT include warranty of title (2-312 has its own provision that disclaims that particular section (2-312(2) – need to use specific language that you’re not giving good title)

2-316 DOES apply to express and implied warranties

- 2-316 can negate / limit express warranties.  Don’t get very much though (best way to disclaim express warranty = don’t give it in the first place!)

- If you could disclaim an express warranty, could get messy

2-316(2) and (3) apply to implied warranties
- Subsection (3) trumps (2) ((2) still important though)

- Can disclaim 2-314 by using “as is,” “with all faults”, etc. or other language which in common understanding brings the buyer’s attention to the inclusion of warranties (certain stuff is blessed, other stuff is not, although 2-316 says you CAN have other language)

- Must mention merchantability (MUST BE CONSPICUOUS if in a writing)

- Can have a disclaimer in writing as long as it’s conspicuous.  Oral disclaimers are problematic (should be in writing AND conspicuous)

- 3(b) and (c) are possibilities that could apply to disclaiming warranty of merchantability (course of dealing, course of performance, usage of trade)

- Warranty of good title is NOT an implied warranty (otherwise 3(b) and 3(c) would apply)

- 3(c) – strong argument can be made that if you don’t follow the ways stated that the warranties are disclaimed

- 3(b) an examination rule

· Can’t disclaim 2-315 the same as 2-314

· Disclaimer MUST be in writing and conspicuous.  Much tighter set of rules to disclaim this type of warranty

· All implied warranties are excluded by certain language (“as is”, “with all faults”, etc.)

Contract contains provision – “All express and implied warranties are disclaimed in this contract”

· Not matter how big the lettering, won’t affect express warranties (disclaimer of express warranties won’t get you far)

· Implied warranties?

· No specific language (takes out (2))

· Not using “as is”, etc. ((3))

· Only thing that might work is course of performance/dealing/etc. argument

· PROBABLY no impact on implied warranty of merchantability

· 2-315?  Don’t have to use the statutory language.  MIGHT be able to uphold this one although there may be problems

· Title warranty won’t work.  Not an implied warranty within meaning of 2-316

· Counter-argument:  Through some course of dealing the title warranty might be able to be modified or disclaimed (probably a stretch that won’t work)

Defenses to Breach of Warranty Actions
2-607:  Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over

1) The buyer must pay at the contract rate for any goods accepted.

2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with knowledge of a non-conformity cannot be revoked b/c of it unless the acceptance was on the reasonable assumption that the non-conformity would be seasonably cured but acceptance does not of itself impair any other remedy provided by this Article for non-conformity.

3) Where a tender has been accepted

a) the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy; and

b) if the claim is one for infringement or the like (2-312(3)) and the buyer is sued as a result of such a breach he must so notify the seller within a reasonable time after he receives notice of the litigation or be barred from any remedy over for liability established by the litigation.

4) The burden is on the buyer to establish any breach with respect to the goods accepted.

5) Where the buyer is sued for breach of a warranty or other obligation for which his seller is answerable over

a) he may give his seller written notice of the litigation.  If the notice states that the seller may come in and defend and that if the seller does not do so he will be bound in any action against him by his buyer by any determination of fact common to the two litigations, then unless the seller after seasonable receipt of the notice does come in and defend he is so bound.

b) If the claim is one for infringement or the like (2-312(3)) the original seller may demand in writing that his buyer turn over to him control of the litigation including settlement or else be barred from any remedy over and if he also agrees to bear all expense and to satisfy any adverse judgment, then unless the buyer after seasonable receipt of the demand does turn over control the buyer is so barred.

6) The provisions of (3), (4) and (5) apply to any obligation of a buyer to hold the seller harmless against infringement or the like (2-312(3)).
· 2-607 has to do with notification (unless buyer notifies seller, can’t bring any remedy at all – 2-607(3)(a))

· Official comment 5 of 2-607:  The reason of this section extends to requiring the beneficiary (not just the buyer) to notify the seller that an injury has occurred.  Seems to suggest that if you are the beneficiary of one of the warranty sections, you have obligation to notify

· Courts have generally NOT required 3rd party beneficiaries from notifying.  Court would allow breach of warranty action w/o beneficiary having to notify (not ALWAYS true though)

· “Notify” – no requirement that it be in writing

· Notice does not have to contain a clear statement of all objections.  It’s a generalized notice that there’s trouble with the transaction.  Threat of litigation not required in the notice

· “Reasonable time” – fact specific

· Retail judged by different standards than cases of commercial buyers (consumer vs. commercial)

· Parties CAN determine for themselves what reasonability means

· 2-607 in privity context

· When we have a breakdown of privity, we have COA that buyer could bring against someone further up the chain than seller
· Buyer can sue a manufacturer who is not the seller

· According to official comment 5, anyone who is the beneficiary of the breakdown of privity notions would have to give notice up the chain from the seller.  If buyer can sue the person above the seller, has to give notice

· If you’re a guest in someone’s home and you have the ability to sue for breach of warranty, you now have to notify the manufacturer warranty runs to you under 2-318

· Courts say NO to this – if you’re 3rd party beneficiary of these breakdowns of privity, don’t have to give notice under these circumstances

· 2-607 applies to warranty actions.  No notification required for strict liability – outside the scope of UCC

· Statute of limitations different for breach of warranty and for strict liability

· SL SOL usually the tort statute that the state has enacted

· SOL for breach of warranty is 2-725

· Don’t have to worry about privity in strict liability.  Strict liability is AN ALTERNATIVE CAUSE OF ACTION (in most courts) (selling something in defective condition)

· IF you want to reject, need to be more specific (particularize)

East River Steamship case

· Item that was manufactured destroys itself but doesn’t damage any person or other property (injury to product itself)

· Court said this is a contract action

· If suing seller of an item that destroyed itself, sue in contract.  This type of economic loss, where product which was sold destroyed itself, it’s just like bringing a warranty action.  If you warrant something expressly, you’re in contract – warranting that the product is good, and when it destroys itself it’s not fit for any purpose

· Economic loss doctrine says sue in contract here

· If P sues D for something that damages / causes personal injury, you can sue under SL.  If you sue for a product destroying property, SL.  If you sue b/c something is not what it’s supposed to be, DO NOT sue for SL, but for breach of warranty

2-318:  Third Party Beneficiaries of Warranties Express or Implied

Alternative A

A seller’s warranty whether express or implied extends to any natural person who is in the family or household of his buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty.  A seller may not exclude or limit the operation of this section.

Alternative B

A seller’s warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume or be affected by the goods and who is injured in person by breach of the warranty.  A seller may not exclude or limit the operation of this section.

Alternative C

A seller’s warranty whether express or implied extends to any person who may reasonably be expected to use, consume or be affected by the goods and who is injured by breach of the warranty.  A seller may not exclude or limit the operation of this section with respect to injury to the person of an individual to whom the warranty extends.

· Alternative A is the least adopted (ancient); Alternative B might be more adopted than C, but it’s close

· CA has not included this section AT ALL (NO 2-318 IN CA.  All done by case law)
STEP VII – Delivery Terms and Risk of Loss (Breach and No Breach)

2-301:  General Obligation of Parties

The obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay in accordance with the contract.

2-509:  Risk of Loss in the Absence of Breach

1)Where the contract requires or authorizes the seller to ship the goods by carrier

a) if it does not require him to deliver them at a particular destination, the risk of loss passes to the buyer when the goods are duly delivered to the carrier even though the shipment is under reservation (2-505); but

b) if it does require him to deliver them at a particular destination and the goods are there duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are there duly so tendered as to enable the buyer to take delivery

2) Where the goods are held by a bailee to be delivered without being moved, the risk of loss passes to the buyer

a) on his receipt of a negotiable document of title covering the goods; or

b) on acknowledgement by the bailee of the buyer’s right to possession of the goods; or

c) after his receipt of a non-negotiable document of title or other written direction to deliver, as provided in 2-503(4)(b).

3) In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on tender of delivery.

4) The provisions of this section are subject to contrary agreement of the parties and to the provisions of this Article on sale on approval (2-327) and on effect of breach on risk of loss (2-510).

- The general Code rule on the transfer of the risk of loss in a no breach situation is that, absent contrary agreement, 1) where the seller is a merchant, the risk of loss passes to the buyer on the buyer’s actual receipt of the goods; and (2) where the seller is not a merchant, risk of loss passes to the buyer when the seller tenders delivery

Shipment K (1a) vs. Destination K (1b)

· Shipment K:  Risk of loss passes to buyer when goods delivered to carrier

· If K does not require seller to deliver to a particular destination, risk passes when goods duly delivered to carrier

· If seller shipping on his own trucks, (1a) probably DOES NOT apply.  This rule deals with carriers (seemingly meant independent carrier – 3rd party possession).  In this case, 2-509(3) would apply
· Destination K:  Risk of loss passes to buyer when goods duly delivered for buyer to take delivery

· If K requires seller to deliver the goods to a particular destination and the goods are there duly tendered while in the possession of carrier, risk of loss passes to buyer when goods are duly tendered

· “Duly tendered” is more complicated than just saying “take it away” (LOOK TO 2-503). Tender must be done reasonably

· Presumption in the UCC in favor of shipment Ks (comment 5, 2-503)

· RISK RULES CAN BE OTHERWISE AGREED TO (can set up risk of loss any way you want).  No different from any other set of rules

If K reads that the goods are to be delivered by the seller in Chicago to a carrier in Chicago, risk passes in Chicago (shipment K)

If K reads that seller will ship the goods to NY and seller will be liable until goods are delivered in NY, destination K

2-509(2) does NOT deal with shipment/destination Ks.  Deals with bailment situations (warehouse situation)

- 2(b) probably the most important

2-509(3):  Baseline rule.  In cases not covered by (1) or (2), risk passes to buyer upon receipt of goods (if seller = merchant).  Otherwise risk passes to buyer upon tender of delivery

- “Receipt” of goods means taking physical possession (2-103)

- Distinction b/w seller-merchants and non-seller-merchants – If you’re a merchant, risk passes when buyer takes actual physical possession (insurance reasons – b/c seller is a merchant, knows to have insurance and stuff.  Risk passes when goods physically possessed by buyer).  If non-merchant – when item is tendered

- No definition of “physical possession” in UCC.  Need to get CL definitions

E.g., K calls for delivery and installation of a good

- Argument 1:  Physical possession has been transferred and installation is irrelevant b/c delivery has taken place

- Argument 2:  Installation is part of the K.  Somehow, can’t switch the risk until K is completed.  K completed when installed.  Risk stays with seller

- Could go either way

2-510:  Effect of Breach on Risk of Loss
1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance.

2) Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning.

3) Where the buyer as to conforming goods already identified to the contact for sale repudiates or is otherwise in breach before risk of their loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time.

2-503: Manner of Seller’s Tender of Delivery

1) Tender of delivery requires that the seller put and hold conforming goods at the buyer’s disposition and give the buyer any notification reasonably necessary to enable him to take delivery.  The manner, time and place for tender are determined by the agreement and this Article, and in particular


a) tender must be at a reasonable hour, and if it is of goods they must be kept available for the period reasonably necessary to enable the buyer to take possession; but


b) unless otherwise agreed the buyer must furnish facilities reasonably suited to the receipt of the goods.

2) Where the case is within the next section respecting shipment tender requires that the seller comply with its provisions.

3) Where the seller is required to deliver at a particular destination tender requires that he comply with subsection (1) and also in any appropriate case tender documents as described in subsections (4) and (5) of this section.

4) Where goods are in the possession of a bailee and are to be delivered without being moved


a) tender requires that the seller either tender a negotiable document of title covering such goods or procure acknowledgement by the bailee of the buyer’s right to possession of the goods; but


b) tender to the buyer of a non-negotiable document of title or of a written direction to the bailee to deliver is sufficient tender unless the buyer seasonably objects, and receipt by the bailee of notification of the buyer’s rights fixes those rights as against the bailee and all third persons; but risk of loss of the goods and of any failure by the bailee to honor the non-negotiable document of title or to obey the direction remains on the seller until the buyer has had a reasonable time to present the document or direction, and a refusal by the bailee to honor the document or to obey the direction defeats the tender.

5) Where the contract requires the seller to deliver documents


a) he must tender all such documents in correct form, except as provided in this Article with respect to bills of lading in a set (2-323(2)); and


b) tender through customary banking channels is sufficient and dishonor of a draft accompanying the documents constitutes non-acceptance or rejection.

2-504:  Shipment by Seller

Where the seller is required or authorized to send the goods to the buyer and the contract does not require him to deliver them at a particular destination, then unless otherwise agreed he must

a) put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case; and

b) obtain and promptly deliver or tender in due form any document necessary to enable the buyer to obtain possession of the goods or otherwise required by the agreement or by usage of trade; and

c) promptly notify the buyer of the shipment.

Failure to notify the buyer under paragraph (c) or to make a proper contract under paragraph (a) is a ground for rejection only if material delay or loss ensues.

Case involving publishing of magazines (predominantly services K).  Brought in 2-305 and used the section by analogy in svcs K

· Even though we have services K that we would think would be covered by CL, official comments suggest that maybe we should use UCC by analogy

· Not using UCC per se, but using by analogy (creeping use of Article 2 in situations not technically covered by Article 2)

STEP VIII – Repudiation and Excuse (Executory Phase of Contract)
2-610:  Anticipatory Repudiation

When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may

a) for a commercially reasonable time await performance by the repudiating party; or

b) resort to any remedy for breach (2-703 or 2-711), even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and

c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (2-704).

· At CL, if you repudiated on an executory K (neither party has performed), couldn’t sue in advance of performance

· Delatoure case changed that – you CAN sue in advance of performance (ANTICIPATORY repudiation)

· Either party can repudiate (NOT a remedy.  Way of breaching K)

· Can be done verbally or in writing

· Similar to warranty vs. puffing in that it’s hard to draw the line b/w repudiation, non-repudiation language – “if language unnerves the other party that the deal is off”)

· Repudiation can be retracted (“until the repudiating party’s next performance is due, he can retract unless other party has cancelled or materially changed his position”)

· 2-609 also helpful (prof views it as an implied term of every K)

2-611:  Retraction of Anticipatory Repudiation

1) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article (2-609).

3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.

2-609:  Right to Adequate Assurance of Performance

1) A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.

2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.

3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.
4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.

2-613:  Casualty to Identified Goods

Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term (2-324) then

a) if the loss is total the contract is avoided; and

b) if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.

· 2-613 easier to satisfy than 2-615

· Has to do with impossibility.  If you can get fact pattern into this section, do it!  Official comment says 2-613 and 2-615 can be applied in same fact pattern

· 2-613 has to do with a K that requires a certain item.  IF only this thing can satisfy the K and that thing is destroyed, the contract is voided.  HAS to be for a very specific thing (nothing new will satisfy) and that specific thing has to be destroyed

2-614:  Substituted Performance

1) Where without fault of either party the agreed berthing, loading, or unloading facilities fail or an agreed type of carrier becomes unavailable or the agreed manner of delivery otherwise becomes commercially impracticable but a commercially reasonable substitute is available, such substitute performance must be tendered and accepted.

2) If the agreed means or manner of payment fails b/c of domestic or foreign governmental regulation, the seller may withhold or stop delivery unless the buyer provides a means or manner of payment which is commercially a substantial equivalent.  If delivery has already been taken, payment by the means or in the manner provided by the regulation discharges the buyer’s obligation unless the regulation is discriminatory, oppressive or predatory.

- 2-614 deals w/ substituted performance as opposed to delay in performance (2-615)

- Assuming reasonable substitutes, must be offered and accepted.  Doesn’t carry over when LOCs are involved

2-615:  Excuse by Failure of Presupposed Conditions

Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

b) Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable.

c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.

- At CL, three concepts (impossibility, impracticability, frustration)

- UCC uses commercial impracticability (takes into account the other 2 concepts).  2-615 telescopes all three doctrines into one and uses the word “excuse”

- Increased costs alone do not excuse performance


- E.g., $305k, $43k more than expected (court laughed case out)


- E.g., LA Power case - $428k more.  Court said no excuse

- NEVER argue that seller should be excused based on increases.  VERY hard to win

Louisiana Power case

- There are three conditions which must be met pursuant to 2-615 before performance under a contract can be excused because of commercial impracticability: 1) a contingency must occur, 2) performance must thereby be made ‘impracticable’, and 3) the non-occurrence of the contingency must have been a basic assumption on which the contract was made

- The rule has also been stated as excusing delay or nondelivery when the agreed upon performance has been rendered “commercially impracticable” by an unforeseen supervening event not within the contemplation of the parties at the time the contract was entered into

- Seller may assume a greater obligation that that required by 2-615 

- 2-615 only talks about sellers (most major impossibility / impracticability cases have seller as P).  Buyer might be able to use 2-615 (not sure though)

- Buyer might be able to use CL rights.  Also, 2-614 – “without fault of EITHER party”

- Can only use these excuse rules w/ matters that go to the heart of the issue

If defense of impossibility based on governmental regulation (foreign or domestic), it’s a valid excuse!

- BUT if you had something to do with the creation by lobbying, etc., could be trouble (acting in bad faith by trying to use this thing when you’ve caused it to exist)

2-616:  Procedure on Notice Claiming Excuse
1) Where the buyer receives notification of a material or indefinite delay or an allocation justified under the preceding section he may by written notification to the seller as to any delivery concerned, and where the prospective deficiency substantially impairs the value of the whole contract under the provisions of this Article relating to breach of installment contracts (2-612), then also as to the whole,

a) terminate and thereby discharge any unexecuted portion of the contract; or

b) modify the contract by agreeing to take his available quota in substitution. 

2) If after receipt of such notification from the seller the buyer fails so to modify the contract within a reasonable time not exceeding thirty days the contract lapses with respect to any deliveries affected.

3) The provisions of this section may not be negated by agreement except in so far as the seller has assumed a greater obligation under the preceding section.

STEP IX – Rejection and the Perfect Tender Rule

2-601: Buyer’s Rights on Improper Delivery

Subject to the provisions of this Article on breach in installment contracts (2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

a) reject the whole; or

b) accept the whole; or

c) accept any commercial unit or units and reject the rest.

· If goods or tender fail in any respect to conform to the K, the buyer may reject the whole

· BUT de minimus non curiae lex – if the shipment is supposed to be 500 widgets and you get 499, court will probably shoot you down.  If there are tiny variations b/w what goods should have been and what they are, it’s technically an imperfect tender but because of the miniscule nature of the imperfection, court would say it IS a perfect tender (buyer can’t reject)
· Goods – supposed to get purple widgets, I get red

· Tender of delivery – supposed to get there by 6/5, they get there 6/6

· Other sections connected to 2-601

· 2-719:  Exception to 2-601.  2-601 allows you to reject for any reason with respect to the goods.  If you put in the K that only remedy is repair, if imperfect tender, repair is exclusive remedy!  If remedy fails to work, rejection comes back in

· 2-614:  Says you can make alternate tender.  K might say you have to give item at point A but point A no longer available.  This section says if point B is available, buyer can’t reject on the basis of point A not being used

· 2-508:  Seller has second chance to fix the tender.  Buyer is to allow seller 2nd chance to get it right.  Still have perfect tender rule but seller has second shot of getting goods correct.  If correct, buyer has to accept

· 2-504:  Shipment Ks.  Can’t just say you reject b/c of minimal shipment snafus.  Only allow rejection for material delay

· 2-612:  Installment Ks. (2) says buyer may reject any installment (not perfect tender but substantial compliance)

· These exceptions eat up a lot of the perfect tender rule

2-602:  Manner and Effect of Rightful Rejection

1) Rejection of goods must be within a reasonable time after their delivery or tender.  It is ineffective unless the buyer seasonably notifies the seller.

2) Subject to the provisions of the two following sections on rejected goods (2-603, 2-604),

a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is wrongful as against the seller; and

b) if the buyer has before rejection taken physical possession of goods in which he does not have a security interest under the provisions of this Article (2-711(3)), he is under a duty after rejection to hold them with reasonable care at the seller’s disposition for a time sufficient to permit the seller to remove them; but

c) the buyer has no further obligations with regard to goods rightfully rejected.

3) The seller’s rights with respect to goods wrongfully rejected are governed by the provisions of this Article on Seller’s remedies in general (2-703).

· Two concepts to determine rightful or wrongful rejection

· Procedural – if you follow procedure to reject, you have a rejection (then look to substantive to determine if rightful or wrongful).  If you follow procedure, you can reject
· 2-602(1) – Rejection of goods must be within a REASONABLE time of their delivery.  Rejection ineffective unless buyer seasonably notifies seller

· If you fail to make an effective rejection, it’s an acceptance!

· Substantive – if you follow procedure, you reject.  Then look at whether rejection was rightful or wrongful

· If you have grounds to reject, rightful rejection.  If you don’t, wrongful rejection

· Reasonability – seasonability – FACT SPECIFIC

· CANNOT reject something and then use it (turns rejection into an acceptance)

2-606:  What Constitutes Acceptance of Goods

1) Acceptance of goods occurs when the buyer

a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; or

b) fails to make an effective rejection (2-602(1)), but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them; or
c) does any act inconsistent with the seller’s ownership; but if such act is wrongful as against the seller it is an acceptance only if ratified by him.

2) Acceptance of a part of any commercial unit is acceptance of that entire unit.

· If you don’t reject, you accept (no third option)

· Acceptance of goods occurs when buyer fails to make an effective rejection

· If buyer pays for the goods, hasn’t necessarily accepted (needs to signify acceptance – “signify” not defined, official comment doesn’t really address)
· Troubling to say that if you pay you still haven’t signaled acceptance

· E.g., You accept goods in one of the ways set out in 2-606.  A week later, latent defect shows up.  Now you want to get rid of the goods

· Harder to get revocation compared to rejection.  A lot harder to justify revoking an acceptance

Revocation of acceptance – similar to rejection only it happens at a different time

2-603:  Merchant Buyer’s Duties as to Rightfully Rejected Goods

1) Subject to any security interest in the buyer (2-711(3)), when the seller has no agent or place of business at the market of rejection a merchant buyer is under a duty after rejection of goods in his possession or control to follow any reasonable instructions received from the seller with respect to the goods and in the absence of such instructions to make reasonable efforts to sell them for the seller’s account if they are perishable or threaten to decline in value speedily.  Instructions are not reasonable if on demand indemnity for expenses is not forthcoming.
2) When the buyer sells goods under subsection (1), he is entitled to reimbursement from the seller or out of the proceeds for reasonable expenses of caring for and selling them, and if the expenses include no selling commission then to such commission as is usual in the trade or if there is none to a reasonable sum not exceeding ten per cent on the gross proceeds.

3) In complying with this section the buyer is held only to good faith and good faith conduct hereunder is neither acceptance nor conversion nor the basis of an action for damages.

- If a merchant buyer, talks about how to rightfully reject.  If you’re a merchant, have obligation with respect to goods to make sure they don’t get hurt or perish somehow

- Higher duty required if you’re a merchant

2-604:  Buyer’s Options as to Salvage of Rightfully Rejected Goods

Subject to the provisions of the immediately preceding section on perishables if the seller gives no instructions within a reasonable time after notification of rejection the buyer may store the rejected goods for the seller’s account or reship them to him or resell them for the seller’s account with reimbursement as provided in the preceding section.  Such action is not acceptance or conversion.

2-605:  Waiver of Buyer’s Objections by Failure to Particularize

1) The buyer’s failure to state in connection with rejection a particular defect which is ascertainable by reasonable inspection precludes him from relying on the unstated defect to justify rejection or to establish breach
a) where the seller could have cured it if stated reasonably; or

b) between merchants when the seller has after rejection made a request in writing for a full and final written statement of all defects on which the buyer proposes to rely.

2) Payment against documents made without reservation of rights precludes recovery of the payment for defects apparent on the face of the documents.

- Sleeper provision.  Buyer MUST within a reasonable time after he discovers or should have discovered any breach of warranty notify the seller of the breach or be barred from ANY REMEDY

- When you give notice to seller, need to particularize so seller can cure more readily

- 2-605 tells seller that there are problems with respect to the deal (no need to particularize)

2-307:  Delivery in Single Lot or Several Lots

Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot.

2-504:  Shipment by Seller

2-508:  Cure by Seller of Improper Tender or Delivery; Replacement

1) Where any tender or delivery by the seller is rejected b/c non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he reasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

· Buyer can reject if there’s any non-conformance

· BUT seller can turn around and get it right the second time (but it’s not perfect tender if seller has a second shot at it!)

· Has to get it right before the K date.  Buyer has to specify problem

· 2-508(2) – a BEAST that goes to state of mind of seller

· If I don’t give you what you called for and did so knowingly, I would give a discount or something (seems like seller might have to make money allowance b/c he didn’t send the right stuff

· If I think I’m giving you what you wanted, most likely wouldn’t give money allowance (seller had reasonable grounds to believe that what he was sending would be acceptable)

· Need to look at purposes and policies in situations like these.  Possible to do damage to UCC if we don’t

· Using money allowance as a cure

· Seller would need to ship new goods to cure according to 2-508.  Doesn’t seem like money allowance would be a cure.  Manipulating price as cure arguably NOT a cure (not a conforming tender)

· BUT text of 2-508 seems to suggest that you could allow price to be manipulated (“with or without money allowance”)

· Courts have favored BROAD right to cure.  Don’t necessarily limit any particular right to cure.  “Cure” a broad concept

· Can limit remedies / cure, but can’t eliminate altogether (becomes unreasonable)

· Cure of revocation of acceptance

· 2-608(3) seems to be the money provision for this

· Majority of case law seems to say that cure is OK in revocation situation

· SHAKEN FAITH DOCTRINE

· The court should be willing to take judicial notice of what all modern day consumers ‘know’: things that do not work well at the start are not likely to work well in the future unless the original defect is minor in nature

· CL doctrine (not UCC)

· E.g. Buyer buys a car from seller.  Car blows up.  2-508 should allow seller to provide conforming tender (another car just like the one that blew up)

· Would buyer even want a second car if the first one blew up?  Shaken faith affects this – if what you cure doesn’t help the nervousness of the buyer, buyer won’t want the cure

· Seller has right to cure BUT it is affected by shaken faith doctrine

2-612:  “Installment Contract”; Breach.

1) An “installment contract” is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause “each delivery is a separate contract” or its equivalent.

2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.
3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.

2-614:  Substituted Performance – SEE STEP VIII

1-303:  Course of Performance; Course of Dealing; and Usage of Trade – SEE STEP I

1-304:  Obligation of Good Faith – SEE STEP I

STEP X – Acceptance

2-606:  What Constitutes Acceptance of Goods.

1) Acceptance of goods occurs when the buyer

a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; or
b) fails to make an effective rejection (2-602(1)), but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them; or

c) does any act inconsistent with the seller’s ownership; but if such act is wrongful as against the seller it is an acceptance only if ratified by him.

2) Acceptance of a part of any commercial unit is acceptance of that entire unit.

2-607:  Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over – SEE STEP VI
STEP XI – Revocation of Acceptance

2-608:  Revocation of Acceptance in Whole or in Part

1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it

a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or

b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.

2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  It is not effective until the buyer notifies the seller of it.

3) A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.

· Exactly the same structure as rejection – notice that gives you effective revocation, then revocation is either wrongful or justified)

· If revoking acceptance b/c of defect, 2-608(2) talks about how to revoke procedurally (revoke in reasonable time after buyer finds grounds for it).  Not effective until buyer notifies seller.  If you’re going to revoke acceptance, need to do it in a reasonable time and seasonably notify the seller.  Can’t just say that you have grounds to revoke and tell seller.  Need to satisfy 2-608(1)

· Buyer may revoke (no perfect tender rule).  Need to show that goods substantially impair their value to buyer (bit of a subjective test) or that buyer accepted on the reasonable assumption that seller would cure

· Harder to get revocation than rejection (even though revocation has no perfect tender rule)

· Value of goods goes down once you have acceptance.  If you revoke acceptance, consequence is that goods lose value and you’re throwing them back to the seller (seller now has goods tainted by buyer)

· To conquer over this, buyer has to show that the non-conformity of the goods substantially impairs their value to you AND have to show that you took the goods under reasonable assumption that problems would be cured or you didn’t know the goods had a problem at all
· 2-608(1)(b) – if you have accepted the goods w/o discovery of non-conformity, if acceptance was based on not seeing the latent defect, no textual basis for allowing cure

· 2-608(3) best you can do for textual basis to allow cure (it’s a stretch though)
2-508:  Cure by Seller of Improper Tender or Delivery; Replacement – SEE STEP IX

STEP XII – Seller’s Remedies

2-702:  Seller’s Remedies on Discovery of Buyer’s Insolvency

1) Where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under the contract, and stop delivery under this Article (2-705)

2) Where the seller discovers that the buyer has received goods on credit while insolvent he may reclaim the goods upon demand made within ten days after the receipt, but if misrepresentation of solvency has been made to the particular seller in writing within three months before delivery the ten day limitation does not apply.  Except as provided in this subsection the seller may not base a right to reclaim goods on the buyer’s fraudulent or innocent misrepresentation of solvency or of intent to pay.

3) The seller’s right to reclaim under subsection (2) is subject to the rights of a buyer in ordinary course or other good faith purchaser under this Article (2-403).  Successful reclamation of goods excludes all other remedies with respect to them.

Bankruptcy Code §546(c)

2-703: Seller’s Remedies in General

Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (2-612), then also with respect to the whole undelivered balance, the aggrieved seller may

a) withhold delivery of such goods; 

b) stop delivery by any bailee as hereafter provided (2-705);

c) proceed under the next section respecting goods still unidentified to the contract;

d) resell and recover damages as hereafter provided (2-706);

e) recover damages for non-acceptance (2-708) or in a proper case the price (2-709);

f) cancel.

· 2-703 lists general remedies available to seller when buyer WRONGFULLY rejects

· 2-711 talks about remedies available to seller when buyer RIGHTFULLY rejects

· 2-703 lists 4 triggering events for seller’s remedies (if no triggering event, can’t get remedies. Buyer’s remedies are the same)

· 2-703(e):  seller may get the price “in a proper case” (2-709 lists proper cases)

· Price is seller’s version of specific performance – gets exactly what was bargained for

· 2-709 has 3 triggering events for “proper case”

· When buyer fails to pay the price, seller may recover…the price of the goods accepted (when goods are accepted by the buyer, seller can get the price.  MUST have acceptance (2-206))

· Conforming goods lost or damaged w/in reasonable time after risk has passed to the buyer (situation where risk has passed to buyer but buyer has not accepted the goods yet.  In that case, if they’re conforming goods and they’re lost / damaged within reasonable time after risk has passed, seller may get the price)

· If seller has goods that he has tried to re-sell but can’t

· If seller wants broader opportunity to sue for the price

· Can agree to make additional remedies (2-719(1)(a)).  Seller can insist that exclusive remedy in the K = action for the price

· Seller can probably get away with this (may have unconscionability argument though)

· Seller has to give buyer the goods if successful in suing for the price (where seller sues for the price, he must hold for the buyer any goods which have been IDed by the K (2-719(2)))

· After buyer has wrongfully rejected, seller shall nevertheless be awarded damages for non-acceptance.  Seller could then try a different remedy

VERY IMPORTANT to realize that official comments say no election of remedies here.  Whether the pursuit of one remedy bars another depends on the individual case (some systems say that going down one road precludes going down another.  Other systems say can go down both roads)

· Assuming you have a triggering event that relates to sellers, seller may withhold or stop delivery or re-sell

· Re-sale = seller’s primary remedy

· 2-702 – one other time that seller can withhold delivery (insolvency of the buyer).  2-702(1) – where seller discovers buyer to be insolvent, seller may refuse delivery

· Withholding delivery also OK under 2-703

· B and S have a K.  Before S ships, B calls and repudiates.  S won’t ship b/c B repudiated (repudiation allows seller as one of his remedies to withhold delivery of the goods)
· Stop delivery of the goods

· 2-705(1) tells you rights when stopping delivery (BUT THERE ARE LIMITS on ability to stop delivery

· Depends on circumstances.  If insolvency is involved, can stop ANY goods

· With respect to repudiation, seller’s ability to stop is circumscribed.  Can only stop large shipments

· Re-sale (BIGGIE)

· 2-706:  Seller MAY resell (doesn’t have to.  Can use another remedy if he wants)

· When resale is made, must be commercially acceptable
· Remedies CAN be stacked one on another (but at some point not logical to stack so much so have to choose)

· Burden of proof on buyer to show that decision/remedy seller made was not commercially reasonable

2-704:  Seller’s Right to Identify Goods to the Contract Notwithstanding Breach or to Salvage Unfinished Goods

1) An aggrieved seller under the preceding section may

a) identify to the contract conforming goods not already identified if at the time he learned of the breach they are in his possession or control; 

b) treat as the subject of resale goods which have demonstrably been intended for the particular contract even though those goods are unfinished.

2) Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner.
2-705:  Seller’s Stoppage of Delivery in Transit or Otherwise

1) The seller may stop delivery of goods in the possession of a carrier or other bailee when he discovers the buyer to be insolvent (2-702) and may stop delivery of carload, truckload, planeload or larger shipments of express or freight when the buyer repudiates or fails to make a payment due before delivery or if for any other reason the seller has a right to withhold or reclaim the goods.

2) As against such buyer the seller may stop delivery until

a) receipt of the goods by the buyer; or

b) acknowledgement to the buyer by any bailee of the goods except a carrier that the bailee holds the goods for the buyer; or

c) such acknowledgement to the buyer by a carrier by reshipment or as warehouseman; or

d) negotiation to the buyer of any negotiable document of title covering the goods.

3)(a) To stop delivery the seller must so notify as to enable the bailee by reasonable diligence to prevent delivery of the goods

b) After such notification the bailee must hold and deliver the goods according to the directions of the seller but the seller is liable to the bailee for any ensuing charges or damages.

c) If a negotiable document of title has been issued for goods the bailee is not obliged to obey a notification to stop until surrender of the document.

d) A carrier who has issued a non-negotiable bill of lading is not obliged to obey a notification to stop received from a person other than the cosignor.

2-706:  Seller’s Resale Including Contract for Resale

1) Under the conditions stated in 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference b/w the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (2-710), but less expenses saved in consequence of the buyer’s breach.

2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or private sale including sale by way of one or more contracts to sell or of identification to an existing contract of the seller.  Sale may be as a unit or in parcels and at any time and place and on any terms but every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable.  The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach.
3) Where the resale is at private sale the seller must give the buyer reasonable notification of his intention to resell.

4) Where the resale is at public sale

a) only identified goods can be sold except where there is a recognized market for a public sale of futures in goods of the kind; and

b) it must be made at a usual place or market for public sale if one is reasonably available and except in the case of goods which are perishable or threaten to decline in value speedily the seller must give the buyer reasonable notice of the time and place of the resale; and

c) if the goods are not to be within the view of those attending the sale the notification of sale must state the place where the goods are located and provide for their reasonable inspection by prospective bidders; and

d) the seller may buy.

5) A purchaser who buys in good faith at a resale takes the goods free of any rights of the original buyer even though the seller fails to comply with one or more of the requirements of this section.

6) The seller is not accountable to the buyer for any profit made on any resale.  A person in the position of a seller (2-707) or a buyer who has rightfully rejected or justifiably revoked acceptance must account for any excess over the amount of his security interest, as hereinafter defined (2-711(3)).
· Damages formula

· Difference b/w re-sale price and contract price, together with any incidental damages in the Article but less expenses saved

· Incidental damages (had to pay $x to get this stuff resold – get an auctioneer, etc.)

· Can save money by not doing certain stuff (K says everything to be boxed, new buyer doesn’t want it boxed.  Save money on boxes!)

· “Unpaid” contract price?  Makes sense, but reading it that way damages the text

· 2-706(6):  Seller not accountable to the buyer for any profit made on the resale

· Can sell the goods at private or public sale (2-706(3) and (4))

· No bright line b/w private, public sale

· Requirements for private sale seem minimal (seller gives reasonable notification of re-sale (don’t have to say where, with who, etc.)).  Seller can’t buy at a private sale

· Public sale – seller CAN buy.  Common sense – seller can’t buy at his own private sale.  Can buy at a public sale b/c you can test reasonableness of the price b/c you’ll have other bidders, etc.
2-708:  Seller’s Damages for Non-acceptance or Repudiation

1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (2-710), but less expenses saved in consequence of the buyer’s breach.

2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.
· Seller does not HAVE to resell.  If he doesn’t resell, keeps the goods

· If S resells, needs to do so correctly (good faith, etc.).  If S does, can recover under 2-706 formula

· Failure to comply w/ good faith, reasonability requirements means seller  CANNOT get 2-706 remedy (in order to get 2-706, need to sell in good faith and in a commercially reasonable manner)
· Alternative – S can get MARKET PRICE for the goods (2-708)

· This was the remedy most sellers got until resale remedy came along.  This remedy is in 2nd place now

· 2-708 is market price vs. contract price.  If measure of damages inadequate, 2-708(2)

· 2-708(2) talks about LOST PROFIT.  Was going to sell 100 widgets, no only selling 99.  Losing profit from that one widget.  Allowance on the lost profit of that one widget
· Have to factor in pre-payments for 2-708

· Two views:

· Some believe that you’re stuck with a particular remedy (2-706 OR 2-708)

· Others belief that a seller can use both remedies.  IF re-sale is in good faith, etc., Prof. Peters says you can use market price remedy and resale remedy

· 2-319 (FOB) tells you whether it’s point of shipment or point of destination.  Then you can look at 2-504/2-503 to get market price, know time and place of tender
· 2-723 talks about place of tender (proof of market price)

· Problem is when someone resells and then tries to use market price formula to try to come out ahead (some courts say OK to this, others say no way)

· Determining market price:  2-708(1) – time and place of tender (find market price at time and place of tender)

· If destination price different than shipping price, different market price!

· FOB (somewhere) – that’s the place of tender!

2-709:  Action for the Price

1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price

a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer; and

b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.
2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment.  The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.

3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (2-610), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.

- 2-709(1)(b) states that seller can sue for the price if seller is unable, after reasonable efforts, to resell the goods

- Whatever seller sells he has to tag as resold goods from a different K

2-710:  Seller’s Incidental Damages

Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.

2-718:  Liquidation or Limitation of Damages; Deposits.

1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.
2) Where the seller justifiably withholds delivery of goods b/c of the buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds

a) the amount to which the seller is entitled by virtue of terms liquidating the seller’s damages in accordance with subsection (1), or 

b) in the absence of such terms, twenty percent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.

3) The buyer’s right to restitution under subsection (2) is subject to offset to the extent that the seller establishes

a) a right to recover damages under the provisions of this Article other than subsection (1), and

b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract.

4) Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purpose of subsection (2); but if the seller has notice of the buyer’s breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (2-706).

2-719:  Contractual Modification or Limitation of Remedy

1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on liquidation and limitation of damages, 

a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and

b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.

3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.

Wilson Trading case

· Company bought a bunch of yarn.  Not good sweater-making wool.  In order to sue, K said that company couldn’t bring a claim if made after 10 days after receipt and/or if yarn was washed

· Court looks at 2-719 for contractual limitation / modification of remedy

· 2-719(2):  Can’t make a contract where there’s no remedy whatsoever.  If you have a K, there has to be SOME remedy for that breach of K

· Every sales K imports a remedy.  If you have a K that has no remedy, then basically there’s no K (court will not enforce it)

· In this case, if remedy failed in its essential purpose, to find the remedy / get resolution go get remedy pursuant to UCC

· 2-703: Remedies for sellers

· 2-711: Remedies for buyers

· 2-715:  Buyer’s incidental and consequential damages

E.g., I sell you a car.  I give a warranty but I limit the warranty that can be had for breach (repair or replace ONLY remedy for breach)

· Car breaks.  I try to repair, fail.  I keep trying to fix it (don’t replace).  At some point you’ll sue but I’ll say the warranty hasn’t been breached b/c remedy is repair or replace

· At some point, court will say I should have repaired or replaced by now

· If remedy fails in its essential purpose, 2-719(2) says that the parties get the remedy provided for in the UCC

· Remedy here failed in its essential purpose (couldn’t get it done in reasonable time), so exclusive remedy didn’t work.  Thrown to remedies in 2-703, 2-711, etc.  

Relationship b/w 2-719(2) and (3):  (3) talks about consequential damages.  Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable 

· (3) says that bodily harm = unconscionable; commercial property injuries = not necessarily unconscionable

· When remedy fails its essential purpose it goes away.  BUT consequential damages are recoverable.  2-719(3) limits the ability to get consequential damages (seller can exclude consequential damages unless unconscionable)
2-719(2) and (3)

· Majority view – (2) and (3) are independent.  When a remedy fails (repair/replace), a separate provision barring consequential damages will survive as long as the bar itself is not unconscionable

· Minority view – (2) and (3) are dependent.  These jdxs rule that when a warranty fails, (2)’s command to restore all available remedies trumps (3)’s approval of a specific clause that bars consequential damages, regardless of whether that clause might itself be unconscionable.  (2) trumps (3)

This only works if you have an exclusive or limited remedy

· Usually failure of essential purpose boils down to 2 things:

· Unreasonable delay I take before doing it (shows that the remedy fails of its essential purpose)

· I keep trying to do it but I can’t get it done

· You HAVE to give some sort of remedy in a K.  K w/o a remedy is not a K

· Decide the remedies you’re going to take throughout 2-7xx.  Then look to 2-719(3)

· Majority says take that section on its own.  Consequential damages to which you’re entitled can be excluded as long as not unconscionable

· Minority says that (3) falls along with (2) and you get your remedies under the UCC – you get consequential damages

2-723:  Proof of Market Price: Time and Place

1) If an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods, any damages based on market price (2-708 or 2-713) shall be determined according to the price of such goods prevailing at the time when the aggrieved party learned of the repudiation.

2) If evidence of a price prevailing at the times or places described in this Article is not readily available the price prevailing within any reasonable time before or after the time described or at any other place which in commercial judgment or under usage of trade would serve as a reasonable substitute for the one described may be used, making any proper allowance for the cost of transporting the goods to or from such other place.

3) Evidence of a relevant price prevailing at a time or place other than the one described in this Article offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise.

2-724:  Admissibility of Market Quotations

Whenever the prevailing price or value of any goods regularly bought and sold in any established commodity market is in issue, reports in official publications or trade journals or in newspapers or periodicals of general circulation published as the reports of such market shall be admissible in evidence.  The circumstances of the preparation of such a report may be shown to affect its weight but not its admissibility.

STEP XIII – Buyer’s Remedies

2-502: Buyer’s Right to Goods on Seller’s Insolvency

1) Subject to subsections (2) and (3) and even though the goods have not been shipped a buyer who has paid a part or all of the price of goods in which he has a special property under the provisions of the immediately preceding section may on making and keeping good a tender of any unpaid portion of their price recover them from the seller if:

a) in the case of goods bought for personal, family, or household purposes, the seller repudiates or fails to deliver as required by the contract; or 

b) in all cases, the seller becomes insolvent within ten days after receipt of the first installment on their price.

2) The buyer’s right to recover the goods under subsection (1)(a) vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver.

3) If the identification creating his special property has been made by the buyer he acquires the right to recover the goods only if they conform to the contract for sale.
· If seller becomes insolvent after buyer has paid or partly paid for the goods

· If buyer prepaid for the goods and seller goes insolvent within 10 days of the first installment, buyer has a right to get the goods (1b)

· (2) – troublesome part of this section.  Deals with rights of reclamation of the seller.  VERY specific (have to satisfy all requirements)

· Have to prove that buyer was insolvent when he received the goods (proof problem)
· Seller may reclaim the goods upon demand (not written, necessarily) made within 10 days of buyer’s receipt of the goods

· If misrepresentation of solvency had been made in writing to seller within 3 months before delivery of the goods, 10 day limitation does not apply

· If seller can show all of this stuff, he can reclaim the goods.  EXCLUDES other remedies (if seller gets the goods back, that’s it.  No more remedies)

2-711:  Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods

1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid

a) “cover” and have damages under the next section as to all the goods affected whether or not they have been identified to the contract; or

b) recover damages for non-delivery as provided in this Article (2-713).

2) Where the seller fails to deliver or repudiates the buyer may also 

a) if the goods have been identified recover them as provided in this Article (2-502); or 

b) in a proper case obtain specific performance or replevy the goods as provided in this Article (2-716).

3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller (2-706).
· When buyer rejects the goods, the goods are at buyer’s doorstep.  Buyer can hold on to the goods.  Buyer has a security interest in those goods for any payments made for their price

· If buyer put down a down payment, buyer has a security interest in the goods until buyer gets repaid.  This is a possessory security interest

· When you give up possession, you give up security interest

· E.g., you put down 50% of K price.  Instinct could be that you don’t want the goods so you’re sending them back.  BAD MOVE!  Once you send back, you lose what 2-711(3) is all about

· 2-711(3) gives you a right to keep the goods.  Buyer has a security interest in the goods in his possession or control for any payments made on their price and any expenses reasonably incurred, etc.  Gives a mechanism to hold the goods.  IF seller doesn’t give you back the purchase price, you can sell the goods and take the money out
· Rightful rejection = triggering event that gives B remedies

· Seller and buyer each have a particular remedy that comes out of equity (2-716 for buyer, 2-709 for seller)
2-712:  “Cover”; Buyer’s Procurement of Substitute Goods

1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.

2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (2-715), but less expenses saved in consequence of the seller’s breach.

3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.

· Cover is the equal to 2-706 resale remedy for seller

· Buyer has to cover in good faith (has to get substitute goods b/c seller won’t give his up)

· Have to get comparable substitute goods

· E.g., Seller selling 4-speed blenders.  Seller breaches.  Buyer sues.  Buyer could have sued under market price, but instead sues under cover.  Buyer has to get substitute goods for the 4-speed blenders

· If K was for $10k and I go out and cover (buy same number of 4-speed blenders for $13k), I get difference b/w cover price and K price

· If I cover and get 8-speed blenders for $16k, could be trouble (now getting a better product AND forcing other party to pay for it)

· “Substitute” must be looked at carefully.  Court at some point will say that buyer can’t recover a certain amount of money b/c buyer becoming richer at seller’s expense.  Those types of problems w/ substitute goods

· If buyer tries to get the same goods but can’t, might be able to get something better, but at some point court will say buyer is unfairly being enriched at expense of seller

· Failure of buyer to effect cover does NOT bar him from any other remedy

2-713:  Buyer’s Damages for Non-delivery or Repudiation

1) Subject to the provisions of this Article with respect to proof of market price (2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (2-715), but less expenses saved in consequence of the seller’s breach.

2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

· 2-713 the equivalent of market price remedy for seller (2-708)

· 2-713(2): Determine market price for buyer at place of tender.  What about time?  Time at which you LEARNED OF THE BREACH (different time point than 2-708 – time of tender)

2-714:  Buyer’s Damages for Breach in Regard to Accepted Goods

1) Where the buyer has accepted goods and given notification (2-607(3)) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.

2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.

3) In a proper case any incidental and consequential damages under the next section may also be recovered.

· 2-714 stands alone.  Has to do with damages when buyer accepts the goods, weeks later discovers breach of warranty.  That’s what this section is about

· This is the section that allows you to sue for breach of warranty.  If buyer accepts goods not warranted by the K, if he sues this is the formula he uses

2-715: Buyer’s Incidental and Consequential Damages.

1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
2) Consequential damages resulting from the seller’s breach include

a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not be reasonably be prevented by cover or otherwise; and
b) injury to person or property proximately resulting from any breach of warranty.

2-716:  Buyer’s Right to Specific Performance or Replevin

1) Specific performance may be decreed where the goods are unique or in other proper circumstances.

2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.  In the case of goods bought for personal, family, or household purposes, the buyer’s right of replevin vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver.

· 2-716 the buyer equivalent to 2-709 price action for seller

· Equitable remedy.  Buyer must show that the goods are unique to have a specific performance remedy
· If I’m selling you something unique, and I breach, you could sue me to force me to specifically perform (give up the item!)

· If you sue for specific performance and win, seller has to give up the goods.  But seller hasn’t been paid!  In action for the price (2-709), payment is forced.  There is NO equivalent clause for forcing payment in 2-716.

· Conditions can be put on the payment of the price.  IF buyer gets the goods delivered, seems to infer that he would have to pay the price

2-716 (along with 2-709) uses language “in other proper circumstances” – leaves it open for different scenarios

2-717:  Deduction of Damages From the Price

The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract.

2-723:  Proof of Market Price: Time and Place – SEE STEP XII

2-724:  Admissibility of Market Quotations – SEE STEP XII

2-718:  Liquidation or Limitation of Damages; Deposits – SEE STEP XII
2-719:  Contractual Modification or Limitation of Remedy – SEE STEP XII

STEP XIV – Statute of Limitations

2-725:  Statute of Limitations in Contracts for Sale

1) An action for breach of any contract for sale must be commenced within four years after the cause of action has accrued.  By the original agreement the parties may reduce the period of limitation to not less than one year but may not extend it.
2) A cause of action accrues when the breach occurs, regardless of the aggrieved party’s lack of knowledge of the breach.  A breach of warranty occurs when tender of delivery is made, except that where a warranty explicitly extends to future performance of the goods and discovery of the breach must await the time of such performance the cause of action accrues when the breach is or should have been discovered.

3) Where an action commenced within the time limited by subsection (1) is so terminated as to leave available a remedy by another action for the same breach such other action may be commenced after the expiration of the time limited and within six months after the termination of the first action unless the termination resulted from voluntary discontinuance or from dismissal for failure or neglect to prosecute.

4) This section does not alter the law on tolling of the statute of limitations nor does it apply to the causes of action which have accrued before this Act becomes effective.

· SOL = 4 years in Article 2

· 2-725(4): Tolling provision

· For breach of Ks for sale, action must be commenced within 4 years of the time of the action accruing

· Action accrues when breach occurs REGARDLESS of party’s knowledge of the breach

· Product liability is not something for which you would get 4 year SOL (not a cause of action for breach of K for sale)

· 4 year SOL applies to breach of K for sale.  Not necessarily applicable to stuff tangentially related to the K for sale 

STEP XV – ENTRUSTING

2-403: Power to Transfer; Good Faith Purchase of Goods; “Entrusting”

1) A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased.  A person with voidable title has power to transfer a good title to a good faith purchaser for value.  When goods have been delivered under a transaction of purchase the purchaser has such power even though

a. The transferor was deceived as to the identity of the purchaser, or

b. The delivery was in exchange for a check which is later dishonored, or

c. It was agreed that the transaction was to be a “cash sale”, or

d. The delivery was procured through fraud punishable as larcenous under the criminal law.

2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business.

3) “Entrusting” includes any delivery and any acquiescence in retention of possession regardless of any condition expressed b/w the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor’s disposition of the goods have been such as to be larcenous under the criminal law.

4) Do we need this???  CHECK!  Has to do with repealing Article 6 or not

I take a jacket to the cleaners to be cleaned.  Cleaner takes jacket and sells it to someone else.

· Contrast with taking jacket to a guy who sells jackets (not just cleans them)

· I am the entrustor.  I entrust the jacket to the drycleaner / jacket seller

· The merchant who deals in goods of this kind (jacket seller) has the power to transfer to a buyer in ordinary course my ownership rights!

Example 1:  I have a ring.  Thief steals ring, sells it to C.  I see C wearing my ring.  Can I get it back?

· YES!  When thief takes something from me, he has no title, so when it transfers to C there is no title so C has no title to the item.  I can take the ring away

· C can sue the thief for breach of warranty of good title (if thief is even still around)

· If thief takes my ring and sells it to C who sells it to D and I see D with the ring?

· D has no title to the ring!  I can get the ring back, D can sue C, C can implead thief

· If D sues C – 2-607 Vouching In Doctrine

· Vouch in the thief.  Vouching in procedure similar to impleader but a different sort of rule for UCC

· Person who always seems to lose is the one right after the thief (as a practical matter).  As a legal matter, the thief loses (if he can be found)

Example 2:  I sell my ring to Q.  Q gives me a bad check

· Different from thief situation.  This is a purchase.  Purchase = VOLUNTARY transaction

· I voluntary give my ring to Q in exchange for bad check

· No voluntary transaction in thief situation

· Q now sells the ring to C.  I see C with the ring

· I do NOT have the right to get the ring back.  Q had VOIDABLE title and as such has the power to transfer good title to a SBFP4V

· Thief = void title.  Defrauding = voidable title (can transfer to SBFP4V and SBFP4V gets good title)

Example 3:  Thief steals my ring.  Thief keeps ring, takes it to a jewelry repair shop for cleaning.  Merchant takes the ring and sells it to V

· I see V with the ring, demand it back

· Entrustor here = THIEF.  Entrustor has no rights to the ring (void title).  I CAN get my ring back
Example 4:  I take the ring to jewelry repair shop to get it cleaned.  Jewelry repair guy sells the ring to C.  I see C with the ring

· CANNOT get the ring back.  I had title and entrusted it to merchant in goods of the kind.  Merchant gets the rights of the entrustor (ownership rights) and as long as merchant transfers to C (assume C is SBFP4V), C wins

Policy perspective:  I own the ring and want to get it cleaned.  Leave it with merchant who sells it off

· I may be at fault b/c I didn’t do diligence as to what the merchant was about (but at the same time, a crook is a crook)

· I bear the brunt b/c I’m in a better position to protect against the loss

Example 5:  I sell to Q, Q gives me a bad check.  Q takes the ring to a jeweler, asks it to be cleaned.  Jeweler sells to someone else

· Q the entrustor and the defrauder.  Entrusts to the merchant.  Merchant gets all rights of the entrustor (voidable title).  If merchant sells to SBFP4V, SBFP4V gets full rights of merchant (but does voidable title become good title here?)

ALWAYS LOOK FOR THE ENTRUSTOR

· If not a merchant with respect to goods of the kind, can’t transfer rights of the entrustor

2-403(1) – “power to transfer good title to GFP”

2-403(3) – transfer of all rights (not just title)

Could lead to strange analysis – Q gets ring from me with bad check.  Q sells to M.  Q transfers voidable title to M

· M now sells to D.  Could argue from statute that D either gets voidable title or good title.  If M has voidable title, presumably D only gets voidable title

· Other way to argue – Q gets the power to make a subsequent purchaser bona fide.  Q could transfer the ability to transfer to a BFP, meaning D could become a good faith purchaser

· NO clear answer.  Could go either way

· Important to note difference in use of word “power” in (1) and (3)

