UCC 

Basic UCC rules in Article 1

Purposes and Policies of UCC

Article I – Understanding Overarching Principles in the UCC

1-103(a) ( Liberal  Construction to further policies/purposes of Code

(1) –(3) [pg.23]

(2) very significant – don’t cramp style of merchant

. 

1-302 ( Variation by agreement 

(a) can agree as long as it’s not unethical, illegal, etc.

(b) the obligation of good faith, diligence, reasonableness, and care proscribed by the UCC may not be disclaimed by the agreement.  

( (c) overrules espressio unios – even if  “unless otherwise agreed” not in section, it is really still there because of this provision. Note, cannot argue that because it is expressly mentioned in some sections and not in others, it does not apply in other sections.

1-305 ( Remedies to be liberally administered

(a) though remedies must be liberally administered to put the aggrieved party in as good a position as if the other party had fully performed, consequential or special damages nor penal damages may be had except as specifically provided in UCC or by other rule of law.

1-308 ( Performance or Acceptance Under reservation of Rights

Article I Definition

1-201(a) words defined, have the meaning stated in the section

(b)(3) – “Agreement”

(9) “Buyer in ordinary course of business”

(10) “Conspicuous” – reasonable person ought to have noticed it

(12) “Contract”

(18) “Fungible goods” – goods that are by agreement treated equally

(20) “Good faith” – honesty in fact and the observance of reasonable commercial standard of deling

(24) “Money”

(29) “Purchase” – taking by sale, lease, discount, negotiation, mortgage, pledge, lien, security interest, issue or reissue, gift, or any other voluntary transaction creating an interest in property. 

(37) “Signed” –includes using any symbol executed or adopted w/ present intention to adopt or accept a writing.

1-202 ( Notice; Knowledge definitions

(a) “Notice”

(b) “Knowledge”

2-104(1) ( “Merchant” – a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attribiuted by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.

Supplementing the UCC

1-103(b) ( unless it displaces prior law, prior law is still good law (law supplements the past)

2-615 ( Excuses by failure of presupposed condition

can buyer use 2-615 to get out of a sale?

Does 2-615 displace any law?

( buyer – will argue 2-615 only displaces common law for sellers, not buyers since only sellers are mentioned in 2-615.

Could also argue 2-615 displaces all prior seller-buyer rules by mentioning only sellers.

Police force of the UCC

1-304 ( Obligation of good faith – every K has an inherent good faith obligation clause.

1-205 ( “Reasonable Time; Seasonableness”

2-302 ( Unconscionable Contract or Clause

(1) if finds contract or clause unconscionable, Ct. may refuse to enforce the K or cutout the unconscionable provision. 

(2) …the parties shall be afforded opportunity to present evidence as to its commercial setting, purpose and effect to the Ct. in making determination.

Note: 2 elements ( procedural(unfair conduct in making of the K. eg., fraud, trick, deceive) + substantive(unfairness in terms of the resulting bargain (
Ask: whether in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one sided as to be unconscionable under the circumstances existing at the time of making of the contract.(OC. 1) 

House Keeping rules

1-106 ( Use of singular and Plural; Gender

(1) words in singular include the plural, vice versa 

(2) words of any gender refer to any gender

1-107 ( Section Captions are part of the UCC

1-302(c) ( the presence in certain provisions of the UCC of the phrase “unless otherwise agreed”, or words of similar import, does not imply that the effect of other provisions may not be varied by agreement under this section. 

Step II – Do you have a contract that fits within the Scope of Article 2?

2-102 ( Scope; certain Security and other transactions excluded from this article

Unless the context otherwise require, this Article applies to 1. transaction in 2. goods…(Note: important esp. for getting to 2-314…)

1. Transaction(no UCC definition): exchange, barter, sale, gift.

2. 2-105 ( Goods – all things (including specially manufactured goods) which are movable (not real estate or fixtures which are part of real estates by virtue of their immobility) at the time of identification to the contract for sale(“Contract for sale” includes both a present sale of goods and a contracts to sell goods at a future time.( 2-106(1)).

Not “goods” (  the money in which the price is to be paid, investment securities (Art. 8) and things in action. 

“Goods” – also includes: the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to severed from realty ((section 2-107 ( (1) Goods to be severed from Realty 

A contract for the sale of minerals, gas, oil, etc…fall w/ in article only if they are to be severed by the seller. (2) A contract for the sale apart from the land of growing crops or other things attached to realty…as long as can be severed w/out harm to realty are w/in this article regardless of who severs them )).
2-105 ( Definitions: Transferability; “Goods”; “Future” Goods; “Lot”; “Commercial Unit”.

(1) Goods – all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale 

other than (  the money in which the price is to be paid, investment securities (Art. 8) and things in action. 

“Goods” – also includes: the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to severed from realty (section 2-107).

(2) Goods must be both existing and identified before any interest in them can pass. Goods which are not both existing and identified are “future” goods, A purported present sale of future goods or of any interest therein operates as a contract to sell.

(3) There may be a sale of a part interest in existing identified goods….

2-106 ( Definitions:..

(1) … “Contract for sale” includes both a present sale of goods and a contracts to sell goods at a future time. A “sale” consists in the passing of the title from the seller to the buyer for a price (2-401). A “present sale” means a sale which is accomplished by the making of the contract.

(2) Goods or conduct including any part of a performance are “conforming” … when they are in accordance w/ the obligations under the contract.

(3) “Termination” occurs when either party pursuant to a power created by agreement or law puts an end to the contract otherwise than for its breach. On “termination” all obligations which are still executory on both sides are discharged but any right based on prior breach or performance survives.

(4) “Cancellation” occurs when either party puts an end to the contract for breach by the other and its effect is the same as that of “termination” except that the canceling party also retains any remedy for breach of the whole contract or any unperformed balance.

2-107 ( Goods to be severed from Realty 

(1) A contract for the sale of minerals, gas, oil, etc….

(2) A contract for the sale apart from the land of growing crops or other things attached to realty…

Sales/Services contract: 

If a transaction involves a combination of sales and services (photographer taking picture at wedding), Cts. use various tests:

1. Predominant factor test(Majority!!!selects a single set of rules to apply to the transaction): Ct asks whether “the predominant factor, …the thrust, the purpose (of the transaction) … is a transaction of sale w/labor incidentally involved.” Usually look at relative proportionality of the contract price reflecting the cost of goods or services. Note painting and books are usually services, getting a shot in the hospital is usually a service.

Example: installation of bowling lanes and equipment constitutes a sale of goods; fertilizer application K fell outside of Article 2 scope.

Note ( Even where the buyer appears to have been primarily concerned w/ the provision of labor, a complaint about the quality of a particular good supplied by the laborer may give rise to application of Article 2. Pools v. Sheehan, the plaintiffs contended that the defendant had breached a warranty w/ respect to a diving board that was part of a new swimming pool. The Ct. noted that if it were to apply the "predominant purpose” test, no quality warranty would apply, since the predominant purpose of the contract was for construction of a swimming pool. Nevertheless, the court concluded that the diving board was a separate accessory sold by the defendant and had not been structurally integrated into the swimming pool. Standing alone, the court found, the diving board was a good, subject to implied warranties of Article 2.

2. Subject/basis of Law Suit( “gravemen of the action” test: Example: no Article 2 warranty may attach if the electrician improperly installs fire, causing a fire. The same electrician, however, may make and breach a warranty by properly installing wires that were in themselves defective, notwithstanding that they were properly installed. 

Specialty manufactured goods---SEE NOTES fill in?????????

Step III – If the sales contract fits w/in the scope of Article 2, is it enforceable?

2-104( Definitions: “Merchant”; “Between Merchants”…

(1) “Merchant” means a person (a) who deals in goods of the kind, or (b)represents himself as having knowledge or skill peculiar to the practices or goods involved in the transaction, or (c)whose employment of an intermediary with particular skills makes it reasonable to attribute suck knowledge or skill to the employer.

(3) “Between merchants” means in any transaction with respect to which both parties are chargeable with the knowledge or skill of merchants.

Official comments: 2 ( For purposes of 2-201(2), 2-205, 2-207 and 2-209 dealing with the statute of frauds, firm offers, confirmatory memoranda and modification rest on normal business practices which are or ought to be typical of and familiar to any person in business(deemed to be a merchant based on “who…based on his occupation holds himself out as having knowledge or skill…” In this type of provisions banks and universities could be merchants, but note sections only apply to a merchant in mercantile capacity.  

See application to 2-314, 2-603, 2-605!!!! Pg. 66 of code.

Note: interpretation of this provision has arisen largely in litigation of application of 2-201(2) to farmers. 

2-201(2) provides a merchant exception to the UCC Statute of Frauds requirement. Under  2-201(2), a contract is enforceable against a merchant, even if it has not signed a legally sufficient memorandum, if the merchant fails to object to the contents of a written confirmation of the contract from another merchant w/in 10 days of receiving it and enforceable against the sender. 

Typical fact pattern: the farmer entered into an oral contract w. a grain silo, promising to deliver wheat at a fixed price at a future time. Subsequently the grain silo sent the farmer written confirmation of the transaction, and he failed to respond. The market price of wheat later increased and the farmer refused to perform. When the silo sued for damages, the farmer raised the lack of a legally sufficient memorandum signed by him as a defense. The silo was indisputably a merchant and the confirmation was enforceable against it. Hence the silo could only enforce the contract if the farmer was also a merchant for purposes of 2-201(2). Holding: the farmer was a merchant, as he made his livelihood by raising and selling crops, and was a professional with respect to those practices. A vigorous dissent contended that the farmer only made a “casual sale” of wheat once a year and could not be designated a merchant. 

What is the purpose of 2-201(2)? To allow parties to enforce a contract w/out a signed writing from the recipient where the parties nevertheless likely intended a contract for sale.  

2-201( Formal requirement; Statute of Frauds

(1) a contract for the sale of goods w/ a price of at least $500 is enforceable against a party to the contract only if there exists a legally sufficient memorandum signed by that party.

3 requirements:

1. the writing must be “sufficient to indicate that a contract for sale has been made.” OC relaxes it to the writing must only “afford a basis for believing that the offered oral evidence rests on an oral transaction.” (A written purchase order, price schedule or statements about the availability of products, without more, are not enough to indicate a contract of sale has been made).

2. The writing must be signed by the party against whom the enforcement is sought. A “signature” includes any symbol adopted by a party with a present intention to authenticate( see pg.32-code 1-201(37)). A “signature” includes any symbol adopted by a party with a present intention to authenticate. A letterhead, existing signature or even a statement on a video tape can count as a “signature.” “Signature” is broad enough to include a personal identification code used to access e-mail, for instance.

3. The writing state a quantity of goods: OC 1 supports the implication that quantity is a requirement. 

Exceptions to Statute of Fraud

2-201(2) ( merchant’s exception(encourages confirmatory memorandum which if done w/out an objection is binding on the other side as well): allows enforcement of a contract, even when 2-201(1) is not satisfied, if: 

1. a written confirmation of a contract is received,

2. the confirmation is enforceable against the sender under 2-201(1) (Issue: what does “sufficiency” amount to? How much evidentiary value does 2-201(1) insists a writing have?)

Bazak International Corp – majority: “sufficiency in 2-201(1) to require only that the writing provide a “basis for believing” that a contract exists. “A basis” for believing can mean that the writing provide merely some evidence for a contract. The buyer in Bazak sent the seller purchase order forms, described as “offers,” with an annotation to the effect that it was presented by the buyer’s agent. This was enough written evidence of an agreement. Dissent reads: “sufficiency” in 2-201(1) to require a higher evidentiary standard. It requires that the writing makes it more probable than not that a contract exists. The buyer’s purchase orders, described as offers, even with the annotations, do not make it more likely than not that the buyer and seller had reached agreement. 

3. the recipient does not make written objections to the confirmation w/in 10 days of receiving it(What sort of written objection is required? 

If the seller’s response is “I object to your memorandum; our agreement called me to sell you 5 widgets.” The seller’s response obviously is an objection to the contents of the buyer’s confirmation. The question is whether it counts as an objection for purposes of 2-201(2).

Two standards are possible: “blanket objection” ( requires that the response deny that an agreement exists(majority – the above response would not be an adequate objection). “term objection” ( requires denial that a term in the confirmation accurately reflects the agreement.

4. both the sender and recipients are merchants

Can also satisfy the SOF w/ out a writing if: 

2-201(3)(a) ( if the goods are specially manufactured for the buyer and are not suitable for sale to others … before notice of repudiation is received and after the seller has made a substantial beginning of their mfr. ( K enforceable

2-201(3)(b) ( party agst. Whom enforcement is sought admits to the existence of the K

2-201(3)(c) goods for which payment has been made and accepted (2-606 ( what constitutes acceptance? Either after reasonable inspection, signifying to seller goods are conforming, or failing to make an effective rejection, or acceptance of part of the commercial unit is acceptance of the whole unit). What is enough of a payment?

Proposed revision of 2-201(1) –pg.1137 of Code – 1. increases min. dollar amt to 5,000; 2. expressly requires mention of quantity term; 3. change the word “writing” to “record” in order to allow a legally sufficient memorandum need not be in writing, can be in electronic form. Note: already there is a federal E-sign rule that preempts the 2-201 req. and allows electronic signatures. 

Modification of sales contract

2-209 ( Modification, rescission and waiver

(1) an agreement modifying a K w/in this article needs no consideration to be binding.(Note: leaves the 1-103 untouched that the original agreement req. consideration). 

(2) A signed agreement which excludes modification, except as by writing, cannot be otherwise modified or rescinded, except between merchants where the form provided by a merchant must be separately signed by the other party

(3) If K now modified falls w/in SOF, must be modified in accord w/ SOF 

(4) Despite sections (2) and (3) future conduct can constitute a waiver???????? (The conduct sufficient to constitute a waiver when the K specifies no oral modification(NOM) must attempt to make such a modification)???????

(5) A party who has made a waiver can still retract the waiver?????????

2 Types of Modification:

1. Party making contract-specific investments might lose more from non-performance of the initial contract than from agreeing to altering the terms of the initial agreement. Absent a market or remedial substitute for performance the party will acquiesce to modify the contract. ( this just reallocates Kually agreed upon risk ( waste(unenforceable).

2. Intervening events can alter the efficiency of performance risks allocated by the initial K. Reallocation of these risks can increase gains from trade by assigning the risks to the now-cheaper risk bearer ( not wasteful(enforceable)

Good faith requirement: Is it an opportunistic modification? Does the other party not have a choice, but to consent… 

OC 1 to 1-302 ( Though there is underlying freedom to K, and effects of UCC may be varied by agreement, SOF, for example, is not waivable. 

Step IV – Has there been an offer and acceptance?

Note: C/L offer and acceptance still apply, unless are displaced by the UCC see pg. 55. of Gillette.

2-204 ( Formation  in general

(1) a K can be made in any manner (no mirror image rule) sufficient to show agreement (Including conduct by both parties which recognizes the existence of K).

(2) An agreement (1-201( bargain of the parties in fact as found in their language or by implication from other circumstances…) sufficient  to constitute a K for sale may be found even though the moment of its making is undetermined

(3) Even though one or more terms are left open a K for sale does not fail for indefiniteness (the more terms the parties leave open, the less likely it is that they have intended to conclude a binding agreement,…) if the parties reasonably intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

At C/L an offer is revocable prior to acceptance w/out consideration. 2-205 certain offers as irrevocable even w/out consideration

2-205 ( Firm Offers

A written offer by a merchant is irrevocable when by its terms the offer gives assurances that it will remain open is not revocable for lack of consideration(note: can be revocable for other reasons). 

If the offer states a period for which it will remain open, the offer is irrevocable for that period.

If no period is stated, the offer is irrevocable for “a reasonable time.”

Whether or not the offer states a period during which the offer is to remain open, it is irrevocable for at most 3 months(note: if give consideration can be irrevocable for more time).

Rationale: merchants have more info re. Goods than the buyers, equalizes playing field.

2-206 ( Offer and Acceptance in Formation of Contract

(1)(a) an offer to make a K shall be construed as inviting acceptance in any manner by any medium reasonable in the circumstances.(No mirror image rule!)

(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by (1) prompt promise to ship or (2) current shipment of conforming or non-conforming goods ( but such shipment of non-confirming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. IN OTHER WORDS IF THE SHIPMENT OF NON-CONFIRMING GOODS DOESN’T CONSTITUTE ACCEPTANCE IF THE PARTY TELLS THE OTHER PARTY, I AM SENDING YOU PARTS THAT ARE SIMILAR BUT ARE NOT THE SAME AS YOU REQUESTED, I AM JUST TRYING TO BE A NICE GUY. IN THIS CASE, ONE CANNOT SUE THE PARTY BECAUSE THERE WAS NO ACCEPTANCE.
(c) Where the beginning of a requested performance = acceptance, an offeror who is not notified of acceptance w/in a reasonable time may treat the offer as having lapsed before acceptance. 

Step V – What are the terms of the K for sale?

2-202( Final written expression: Parol or extrinsic evidence(this rule limits the evidence that can be used to prove a contract’s terms). 

Terms …which are…set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included there in may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement

BUT may be explained or supplemented 

(a) by course of performance(parties’ course of conduct w/ respect to this particular transaction/contract), course of dealing(different Ks parties had over the course of time), or usage of trade(how other parties in the industry act); and

(b) by evidence of consistent add’l terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

BUT NOTE: Columbia Nitrogen – states that a merger clause does not preclude introduction of evidence of course performance, course of dealing, and usage of trade. OC 2 agrees and says for the above to be excluded it is not enough to say “trade usage shale not be used to explain or supplement the agreement, ” case requires that specific references to trade usage being excluded be made…

Note tension between parol evidence rule and the requirement of 2-316(1) of express disclaimer of implied warranty of merchantability. Note: if writing is completely integrated Parol evidence rule would bar the admission of sellers oral statement “this widget will work for ordinary purpose.., ” but section 2-316 would require an express disclaimer of such warranty in order to be effective.

( To reconcile Parol evidence rule, can simply include 2-316(2) or(3) language to bar admission of the oral statement and negate the implied warranty. 

2-207 Battle of the forms:

- Buyer sends out a purchase order. Seller acknowledges the purchase order, sends goods, then sends and invoice.

- Buyer’s purchase order says that seller will give the following warranties, and other stuff that protects the buyer.

- Seller’s acknowledgement will contract the purchase order. Each one is taking care of his own interest. The forms are contradictory, hence the battle of the forms.

At C/L, the seller was required to send its acknowledgement as the mirror image to accept the buyer’s offer. Any change to offer would be considered a counter-offer. So whose offer was the last standing? Last shot doctrine.

BUT under UCC(2-207): (1) ends w/ “unless acceptance is expressly made conditional on assent to the additional or different terms” ( the proviso clause. The proviso clause acts like a railroad switch. 

( If proviso clause is not used as part of the accepting form ( the purported acceptance creates a contract and go to section (2)

( If proviso clause is put into the accepting document ( the exchange of forms does not create a contract, and go to section (3) 

SO: 2-207(1) ( 2-207(2) OR 2-207(1) ( 2-207(3)

2-207 ( Additional Terms in Acceptance or Confirmation

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent…operates as an acceptance even though it states terms additional or different from those offered or agreed upon…(follows that the writing does not consitute an acceptance but rather constitutes a rejection and counteroffer if either of two conditions is satisfied: 1. the writing is not a definite and seasonable expression of acceptance or 2. if the acceptance is made expressly conditional on the offeror’s assent to add’l or different terms).

(2) The additional terms are to be construed as proposals for addition to the contract(note: K is the original terms, addn’l terms are proposals, “first shot doctrine!”). However, between merchants (both parties have to be merchants) such (additional )terms become part of the contract unless:

a. the offer expressly limits acceptance to the terms of the offer;

b. they materially alter it(If so term drops out!???? Is this right); or

c. notification of objection to them has already been given or is given w/in a reasonable time after notice of them is received.

Note: a term materially alters a contract if its incorporation would lead to “surprise or hardship.” Example: person would be unaware if it’s against trade usage. Note, though normally limitation on damages would be material, the OC 5 mentions that limits on remedy w/in 2-718 and 2-719 would not lead to unreasonable surprise and would therefore be incorporated into the K. 

(3) If conduct = recognition of K, Terms of K ( terms both writings agree on + supplementary(default) terms from UCC

Default terms

2-304 ( Price, payable in money, goods, or otherwise ??????

2-305 ( go to (1) or (4)! (1) parties can conclude K for sale w/out settling on a price term, price will be a reasonable price at time of delivery if a. nothing is said about price; or 2. parties fail to agree to price; or 3. the price is to be fixed in terms of some agreed market/other standard/third person agency.

(4) however, if parties don’t intend to be bound unless can agree on price and never agree ( no K

2-306 ( Output, requirements and Exclusive Dealings
(1) a term measuring output = such actual output or requirement as may occur in good faith…

(2) …lawful agreement for exclusive dealings… imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale

       2-307 ( Tender of delivery – unless otherwise agreed all goods must be tendered in a single delivery and payment is due on such tender

       2-308 ( Place for Delivery 

(a) place for delivery of goods is the seller’s place of business or if has none his residence; but

(b) in a K for sale of identified goods which are in some other place, that place is the place for their delivery; and

(c) docs. of title may be delivered through customary banking channels

      2-309 ( (1)Absence of Specific Time provision -> reasonable time; …. (3) termination of a K by one party (when not agreed upon) -> requires reasonable notification to be received by the other party.

   2-310 ( Open time for Payment or running of credit; authority to ship under reservation

   2-325 ( “Letter of credit” Term…

(a) Failure of the buyer to seasonably furnish an agreed letter of credit is a breach of the K for sale

(b) The delivery to seller of a proper letter of credit suspends the buyer’s obligation to pay. If the letter of credit is dishonored, the seller may on seasonable notification to the buyer require payment directly from him.

(c) Unless otherwise agreed the term “letter of credit”… in a K for sale means an irrevocable credit issued by a financing agency of good repute and, where the shipment is overseas, of good international repute… .

Letters of Credit

INSERT LETTERS OF CREDIT NOTES!!!!!!!!!1

Warranties

Roadmap:

1. creation of warranty, need to show existence of express/implied warranty

2. id all the relevant warranties(if problem w/ warranty re. title has it been fixed?) and breaches

3. has the warranty been disclaimed(correctly)?

4.  & has the remedy been modified?

5.  Issues of parol evidence w/ respect to express warranty disclaimer, unconscionablity?

6. Proper conspicuousness of wording and wording w/ respect to implied warranties.

7. Inspected goods? 

8. Defenses to breach of warranty: notice and privity!

9. State a possible products liability claim!

In an action for a breach of warranty it is necessary to show not only the existence of a warranty but the fact that the warranty was broken and that the breach of the warranty was the proximate cause of the loss sustained.

How to create warranties?

2-312 ( Warranty of title and against infringement…(not an implied warranty ( not subject to 2-316(3), subject to 2-316(2) instead!!! 

(1) Subject to (2)*** there is in a contract for sale a warranty by the seller that

(a) the title conveyed shall be good, and its transfer rightful; and

(b) the goods shall be delivered free from any security interest or other lien or encumbrance of which the buyer at the time of contracting had no (actual) knowledge

Note: the warranty extends to the buyer whether or not the seller was in possession of the goods at the time the sale or contract to sell was made.

(2) ***A warranty under (1) will be excluded or modified only by specific language or circumstances which give the buyer reason to know that the person selling does not claim title in himself or that he is purporting to sell only such right or title as he or a third person may have.

(3) Unless otherwise agreed a seller who is a merchant guarantees that goods shall be delivered free from rightful claims of 3rd person(patent or trade mark claims ), unless the buyer wanted the goods modified in some way and some 3rd party claim arises out of such modification.

OC 1 ( if a buyer has to defend title and there was a colorable challenge, then there is a breach of warranty of title!!!

2-403 ( Power to transfer; Good faith purchase of goods; “Entrusting”

(1) A purchaser (a person who takes by: by sale, lease, discount, negotiation, mortgage, pledge, lien, security interest, issue or reissue, gift, or any other voluntary transaction creating an interest in property) of goods acquires all title which his transferor had or had power to transfer (note: can’t use these rules to improve title by transferring to a good faith purchaser and then buying back from the purchaser w/ good title!) … A person with voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of  purchase the purchaser has such power even though

(a) the transferor was deceived  as to the identity of the purchaser, or 

(b) the delivery was in exchange for a check which is later dishonored, or

(c) it was agreed that the transaction was to be a “cash sale”, or

(d) the delivery was procured through fraud punishable as larcenous under criminal law

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business.

(Note original owner can sue for replevin and argue has better title than buyer!) ( If thief gives to merchant, the new buyer doesn’t get any rights because thief had no rights (not a purchaser!).

(3) “Entrusting” includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties…and regardless if whether the procurement of the entrusting or the possessor’s disposition of the goods have been such as to be larcenous under the criminal law.

SEE PROBLEMS: WHO HAS TITLE?

2-313 ( Express Warranties by Affirmation, Promise, Description, Sample

i. If the buyer reasonably assumes that sellers statement is an attempt by the seller to resolve the informational asymmetry about the painting’s quality at a lower cost than the buyer would have to incur by making an independent investigation ( the desire of UCC to reduce cost of the transaction would lead to imposition of warranty on the seller.

ii. Policy encourages making false representations re. inferior goods costly in order to make it fair for both the buyer and the seller of high quality goods.  

iii. “basis of the bargain” does not require that the buyer rely on the seller’s statement but rather that the buyer believe he is purchasing the seller’s promise as its truth (if seller can demonstrate that the buyer explicitly didn’t rely on seller’s representation, then the seller may demonstrate that the statement was not part of the “basis of the bargain.”

iv. Note: OC 7 – the precise time as to when the affirmations are made … is not material, it could be argued that it was still a “basis of the bargain” because w/ out the statement, would possibly return the good. The warranty becomes a modification and need not be supported by consideration if it is otherwise reasonable (2-209 – see above, note: 1st there had to already have been an agreement (offer, acceptance, etc.)

(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the good shall conform to the affirmation or promise

(b) Any description …creates the express warranty that the good shall conform to the description

(c) Any sample or model … creates an express warranty that the whole good shall conform to the sample or model

(2) Seller doesn’t have to use formal words such as “warrant” or “guarantee” or have specific intention to make a warranty, however an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

Note: if have an oral statement, it is usually considered puffing; if have a written statement it is usually considered a warranty.

If a statement is more specific ( warranty.

2-313 OC 1: “Express” warranties rest on “dickered” aspects of the individual bargain, and go so clearly to the essence of that bargain that words of disclaimer in a form are repugnant to the basic dickered terms.

“Implied” warranties rest so clearly on a common factual situation or set of conditions that no particular language or action is necessary to evidence them and they will arise in such a situation unless unmistakably negated.

2-314 ( Implied Warranty: Merchantability; Usage of Trade.

i. Note the seller needs to be a merchant w/ respect to goods of that kind

(2-314(1)). Shaffer v. Victoria: wine glass shattered and seller argued wasn’t a merchant w/ respect to the glass(pointed to 2-104 and argued the glass was not sold but rather was leased) BUT Ct. decided that 2-314 governed, when the UCC states “the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale” and that such food and drink must be “adequately contained, packaged, and labeled as the agreement may require,”(2-314(2)(e) & 2-314(2)(c)) it covers entirely the situation before us. … The wine could not be served as a drink nor could it be consumed w/out an adequate container. The drink sold includes the wine and the container both of which must fit for the ordinary purpose for which used. 

Further, 1-103 and case law supports that where container is supplied under a contract of sale, it should follow that it should be fit for the purpose for which it was supplied. – pg. 84-86 of Book. 

ii. Note: usually in an action for problem w/ good can sue for breach of express/implied warranty can also sue for negligence, and strict product liability (402A.)  In Shaffer could also have sued under 402A

	K claim (express, implied warranty
	Privity, but no fault

	Negligence
	No privity, fault

	Strict product liability( pg. 139 of book
	No privity, no fault


iii. Note: needs to be used for an ordinary purpose. 1. Using the trunk to commit suicide, not a foreseeable use, therefore can’t recover under 402A or negligence. 2.  Since no express statements were made re. use of trunk for suicide, no express warranty issue to rule on. 3. Because no evidence was offered to show that trunk was not fit for an ordinary purpose, no claim for implied warranty. – Daniell v. Ford Motor Co.  

2-314 ( (1) Unless excluded or modified (2-316 ( Exclusion or modification of Warranties), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant w/ respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

(a) pass w/out objection in trade…

(b) in the case of fungible goods(1-201(18))goods for which one unit is equivalent of any other like unit), are of fair avg. quality w/in the description; and 

(c) are fit for the ordinary purposes for which such goods are used; and

(d) run, w/in the variation permitted by the agreement, of even kind, quality…

(e) are adequately contained, packaged, and labeled as the agreement may require; and

(f) conform to the promise or affirmation of fact made on the container or label if any.

(3) Unless excluded or modified (2-316 exclusion or modification of warranties) other implied warranties may arise from course of dealing(1-205) or usage of trade(1-205).
2-315 ( Implied warranty: Fitness for a particular purpose.

i. where the buyer wants to use goods for something beyond their ordinary purpose, a warranty of merchantability is not enough! But the buyer may be able to sue for breach of the implied warranty of fitness for a particular purpose if the buyer can satisfy 2-315:

Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that buyer is (actually) relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under 2-316 implied warranty that the goods shall be fit for such purpose.    

ii. OC 5: If the buyer himself is insisting on a particular brand he is not relying on the seller’s skill and judgment and so no warranty results. 

iii. If not sure whether express or implied warranty for a particular purpose is applicable, implied warranty for a particular purpose will be applied (OC. 2)

iv. Webster v. Blue Ship Tea Room: fish bone in the fish chowder injury. Warranty would be violated if the food contained something that wouldn’t expect, but the fact that fish soup had bones was to be expected and therefore no breach of implied warranty.

How to disclaim warranties?

2-316 ( Exclusion or modification of warranties

i. The drafter of the UCC thought that it was basically unfair for a seller to create an express warranty and then try to disclaim it, so they drafted 2-316(1) in such a way as to make disclaimer of express warranty virtually impossible.

ii. The proper way to avoid liability for an express warranty is to not make it in the 1st place. Note that express warranties are created by affirmative seller conduct. The seller must take out an ad, publish a booklet, say something orally about the product, or point to a sample or model, or the warranty will never arise. Having done one of those things and created buyer expectations that the product will comply w/ the representations made, the seller must live with the liability assumed. The seller can attempt to disclaim express warranties by putting a merger clause in K, but some courts will deem the clause as unconscionable in allowing the seller to do something indirectly that he cannot do directly. A better way to deal w/ the issue for the seller is to limit remedies for breach of warranty!!
iii. 1-302 allows freedom of K except can’t expressly warranty something and then exclude the warranty.

iv. If the terms are contrary, ambiguities are construed against the drafter, because the seller gives the warranty construed against the seller. SO 1. try to  make the terms compatible, BUT IF NOT 2. construe against the seller.

v. Note: 2-316(3) words don’t have to be in writing or conspicuous(but just because there is no conspicuousness requirement doesn’t mean that the court won’t specifically require it

vi. 1. To disclaim implied warranty of merchantability ( the seller needs to include the word “merchantability” in a conspicuous fashion (f it is in writing)

2. To disclaim implied warranty of fitness ( the seller must use a writing and must make the disclaimer conspicuous (no particular form of words is required)

3. To disclaim all implied warranties use expressions “as is,” “as they stand,” “with all faults,” etc. – do these statements need to be conspicuous in order to be effective?
4. The disclaimer doesn’t need to be conspicuous if the buyer has actual knowledge of it. Cate v. Dover (majority opinion). Note, concurring opinion argues that to protect the buyer and uphold the policy behind the rule, conspicuousness should be a requirement regardless of the buyer’s actual knowledge.
vii. Bowdoin v. Showell Growers: even if a disclaimer is otherwise conspicuous, if delivered to the purchaser after the sale, such a post-sale disclaimer was not part of the basis of the bargain between the parties to the sale and is therefore knocked out.

2-316-does this section apply to anyone or only merchants?

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this article on parol or extrinsic evidence (2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.??????????????what does this section mean?????????
(2) Subject to (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for  example, that “There are no warranties which extend beyond the description on the face hereof.”

(3) Notwithstanding (2)

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is”,  “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain there is no implied warranty; and

(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him(note: seller must have insisted that the buyer examine the goods); and

(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade. 

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this article on liquidation or limitation of damages(2-718-see below)contractual modification of remedy(2-719-see below). 

Definition: Conspicuous (1-201(10) –pg. 27 stats) ( written, displayed, or presented that a reasonable person against which it is to operate ought to have noticed it. Ex: a heading in capitals equal to or greater in size than the surrounding text, or in contrasting type, font or color to the surrounding text of the same or lesser size; and language in the body of a record or display in larger type than the surrounding text, or in contrasting type, font, or color to the surrounding text of  the same size, or set off from surrounding text of the same size by symbols or other marks that call attention to the language. 

Note tension between parol evidence rule and the requirement of 2-316(1) of express disclaimer of implied warranty of merchantability. Note: if writing is completely integrated Parol evidence rule would bar the admission of sellers oral statement “this widget will work for ordinary purpose.., ” but section 2-316 would require an express disclaimer of such warranty in order to be effective.

( To reconcile Parol evidence rule, can simply include 2-316(2) or(3) language to bar admission of the oral statement and negate the implied warranty. 

Even if the court finds the merger argument compelling, can still argue fraud or unconscionability. 

Fallback: leave warranty alone but limit the remedy for breach of warranty instead!

2-718 ( Liquidation or Limitation of Damages; Deposits

(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach…A term fixing unreasonably large liquidated damages is void as a penalty(OC 1 – unreasonably small liquidated damages could be stricken as unconscionable clauses or contracts).

(2) ….

2-719 ( Contractual Modification or Limitation of Remedy(essentially can limit to repair and replacement and no consequential damages!)

(1) Subject to the provision of (2) and (3) …

(a) the agreement may provide for remedies in addition to or in substitution for those provided in this article and may limit or alter the measure of damages recoverable under this article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and 

(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act(2-714(2) & 2-715).

(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable (think tire blow-out cases) but limitation of damages where the loss is commercial is not. 

Hypo: if limit remedies by saying that the only available remedy is 1. repair and replace and 2. no consequential damages; if the repair and replace remedy is inadequate and therefore falls out, does the limitation of consequential damages limitation stay in, or does the Act now replace both(note: act allows consequential damages (2-715(2))? Some courts will look at the 2 limitations independently(repair and replace is knocked out by code, but no consequential damages stays in and is not knocked out by code), others will not(both knocked out by the code).  

1-305 ( Remedies are to be liberally administered…

Defenses to Breach of Warranty

1. Notice – In all warranty actions a buyer loses all UCC rights(2-714 (1+2) ) if there is a failure to give the seller notice of the breach w/ in a reasonable period of time after the breach should have been discovered. 2-607(3)(a) (OC. 4). The reason for this technical requirement is to preserve for the seller the right to inspect the goods (2-515) and the right to cure (2-508) and, of course, to facilitate an early settlement of the dispute.

This is very important, even if the seller knows, the buyer must give notice!!!

Can you give oral notice? Best to protect yourself and give written notice!

2. Privity – since suits on warranties are contract actions, the buyer must establish that there was in fact and in law a contract between the two parties ( an existence of privity. Where the buyer purchases the goods directly from the retailer who gave the warranty, there is obviously privity between the 2 parties. Suppose, however, the warranty was made by the manufacturer, who sold to a wholesaler, who sold to the buyer. If the buyer wishes to sue the manufacturer, the issue of lack of privity arises. At common law the manufacturer could successfully maintain a defense based on lack of privity, since the manufacturer did not deal directly with the buyer. The problem of how far back up the distribution chain the buyer can go is said to be an issue of vertical privity. To complicate matters, there is a second type of privity called horizontal privity. Horizontal privity deals w/identifying to whom the retail seller is liable other than the immediate purchaser. 

2-318 ( Third part beneficiaries of warranties express or implied

Alternative A ( (the most conservative) – only deals w/ natural people, not corps. Deals w/ horizontal privity. “Extends to any natural person who is in the family or household of his buyer who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.” 

Alternative B ( Affects the vertical privity. Again, only applies to natural person who may reasonably be expected to use(house guests and family), consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.

Note doesn’t protect against property loss, eg. Mailman’s dog! Doesn’t include employees or casual bystanders!

Alternative C ( Affects the vertical privity. …Extends to any person(including a corp.) who may reasonably be expected to use, consume or be affected by the goods and who is injured by breach of the warranty. A seller may not exclude or limit the operation of this section w/ respect to injury to the person of an individual to whom the warranty extends. 

Compare Warranty provision in UCC (K claim) with Strict product liability 402A (came from tort)  (
	2-314
	Strict Product Liability (402A) – pg. 139 of text

	- seller has to be a merchant

- the warranty is implied, therefore nothing needs to be said

- who can sue? Depends on which version of 2-318 is adopted in a particular state

- need to give notice to seller

- Statute of limitations? Usually 4 years for K claims(2-725)

- can disclaim the warranty

- damages are not limited to physical injury (2-715)

- warranty may be breached even if not defective (ex: perfectly good product may not fulfill an express warranty nor may be fit for the particular purpose for which the buyer needs the goods)


	- 1(a) seller is engaged in the business of selling such a product

- nothing needs to be said

- for product liability, the ultimate user who is harmed by the product can sue

- no requirement of notice 

- Statute of limitations? Usually < 2 years

- can’t disclaim the section

- damages are limited to those for physical injury

- section requires that product contain a certain “defect”


Hypo: injured by lawnmower!

	Breach of express warranty 2-313
	Torts (402A)

	Recover for personal injury? Yes, under 2-318 ( Alt A, B, C
	Yes

	Recover for injury to property (separate from the lawnmower)? Yes, under 2-318 Alt. C only. 
	Yes

	Can bystander recover?

Father? Yes, under Alt. A, B, C

Bystander? More required, Yes, under Alt. B + C
	NO! not user or consumer, but note: privity concept. 


East River Steamship corp.: pg. 141 – Issue: Can tort law be applied to when a defective product purchased in a commercial transaction malfunctions, injuring only the product itself and causing purely economic loss. Seely – held that preserving a proper role for the law of warranty precludes imposing tort liability if the defective product causes purely monetary harm. –pg. 146

“Between the 2 poles fall a number of cases that would permit a products-liability action under certain circumstances when a product injures only itself. These cases attempt to differentiate between “the disappointed users … and the endangered ones,” – pg 146

Risk of Loss: No Breach

i. During the period between the formation of a contract and its successful completion, the goods that are the subject of the contract may be lost, damaged, or stolen. Commercial law principles allocate the risk of loss when one of these events materializes. 

ii. Objective of commercial law is to minimize cost of transaction ( wants to put the risk on the person who is in the best position to avoid the loss, etc. , efficiency principles therefore require that risk follow possession rather than title(as it did in common law). 

2-509 ( Risk of loss in the absence of Breach
General rule: on the transfer of the risk of loss is that, absent contrary agreement, (1) where the seller is a merchant, the risk of loss passes to the buyer on the buyer’s actual receipt of the goods; and (2) there the seller is not a merchant, risk of loss passes to the buyer when the seller tenders delivery. – 2-509(3)

Risk of Loss where the seller retains the Goods

2-509(3) ( risk of loss passes to the buyer on receipt (taking physical possession of the goods –2-103(1)(c)) of the goods if the seller is a merchant. If seller is not a merchant, risk passes to the buyer on tender of delivery. 

i. tender – (2-503(1)) – the seller will have tendered delivery by holding conforming goods at the buyer’s disposition and giving the buyer notification reasonably necessary for the buyer to take delivery.  

ii. Note: sometimes in case of non-merchant seller, even though good is tendered, seller is still in a better position to secure against loss, but code places risk on buyer.

iii. Note: the seller after the good is lost can sometimes claim that seller (if non merchant) was a bailee so that 2-509(2) would apply during such time, see following section 

Risk of Loss Where Goods are held by a Bailee(third party)

Goods may suffer injury while in the hands of a third party, typically a bailee, such as a warehouseman, who is holding the goods at the time of the transaction.

If the goods are to be delivered to the buyer w/out being moved from the bailee’s premises 2-509(2) dictates that risk of loss passes on the first of 3 events:

1. Risk of loss passes if the buyer receives a negotiable document of title covering the goods. (A person who holds a negotiable document of title has the ability to control the disposition of the goods. Thus, rights w/ respect to the goods and the document are essentially merged and possession of the negotiable document constitutes constructive possession of the goods. As a result, the buyer who has possession of the document has the same rights as if it actually received possession and risk of loss passes with that control.

2. Risk of loss passes when the bailee acknowledges that the buyer has a right of possession.(Note, OC – buyer should have notice of such a right of possession before the risk can be passed). A bailee must be truly independent of the buyer if receipt by the bailee is not to be attributed to the buyer under agency law. 

3. Receipt by the buyer of a non-negotiable document of title or other written direction for the bailee to deliver the goods. The receipt of such a document or direction constitutes tender of the goods under 2-503(4)(b). Once tender has occurred, buyer has the type of control and dominion over the goods that the efficiency explanation dictates should also impose risk of loss. 

Note: in some cases, the buyer may ask the seller to retain goods until the buyer can procure delivery. If the goods are lost or damaged during this period, a seller who would bear the risk of loss under 2-509(3) might claim that it had been transformed into a bailee or agent of the buyer. If the seller becomes a bailee, risk of loss would have passed on the seller’s acknowledgement that the buyer could obtain the goods at any point.    

Risk of Loss During Transit

The contract of sale between distant buyers and sellers will frequently require or authorize the seller to ship the goods by carrier. In those situations, risk of loss is typically tied to the payment terms under the contract with the carrier. Note that the term “carrier” in these provisions relates to an independent carrier. 

A seller who uses its own truck to transport goods to the buyer will be deemed to retain possession and thus be governed by 2-509(3) rather than the carrier provision of the UCC!

2-509 ( Risk of loss in the absence of Breach

2-509 recognizes 2 basic forms of a carrier contracts:

“shipment” K ( the seller is not required to deliver the goods to “a particular destination” ( 2-509(1)(a) passes the risk of loss to the buyer when the goods are duly delivered (2-503 or 2-504) to the carrier. (The buyer will bear the risk during transit).

Due delivery will require the seller to comply w/ 2-504 by entering into a reasonable contract for the transportation of the goods with a carrier and placing the goods in possession of that carrier. (e.g., if a seller fails to contract for refrigeration when the goods are perishable is unreasonable.)

“destination” K ( 5-509(1)(b) – provides that the risk of loss under a destination K passes to the buyer when the goods are duly tendered to the buyer at the designated destination in a manner that enables the buyer to take delivery. Thus, the seller bears the risk of loss during transit. “Tender,” according to 2-503, requires that conforming goods be placed at the buyer’s disposition and that the buyer receive any notification reasonably necessary to enable it to take delivery.  

Note: there is a strong presumption that contracts for carriage fall under the shipment contract. In cases of doubt, courts should construe contracts as placing the risk of loss on the buyer during transit.  

Some Cts. indicate that the presumption can only be rebutted by an explicit agreement that imposes on the seller an obligation to deliver at a particular destination; a mere agreement to ship “to” a particular city will not suffice. Parties can avoid ambiguities by using a shipping tem that is understood either as a  matter of law or trade usage to mandate a shipment or destination contract.    

F.O.B. and C.I.F

A contract that includes an FOB(free on board) shipping term allocates the cost of shipping, but does so in a way that meshes w/ the risk allocation of 2-509.

Where, the shipping term is “FOB place of shipment” (such as seller’s business), the parties clearly intend a shipment K rather than a destination contract, since no particular destination is mentioned in the shipment term. Under 2-319(1)(a), sucha term imposes on the seller both the expense and the risk of placing the goods into the possession of the carrier. This obligation restates the position of 2-509(1)(a) with respect to the passage of risk of loss in shipment contracts generally.

2-319(1)(b) ( “FOB place of destination” contract places on the seller the expense and risk of transporting the goods to the named destination and making an appropriate tender. This obligation comports with seller’s risk under 2-509(1)(b). 

Goods sold under CIF(cost, insurance, and freight) term require the seller to bear the risk of loss only until the goods are put into the possession of the carrier at the port of shipment. Thus, CIF contract is a form of shipment contract. But the seller has additional obligations under this term. The seller must also load the goods and obtain a receipt from the carrier showing that the freight has been paid or provided for, obtain a policy of insurance for the goods, prepare an invoice, procure any other document necessary for shipment, and forward and tender w/ commercial promptness to the buyer any documents in the form necessary to protect its rights. ( 2-320.

Because CIF is always a shipment K, “CIFcity” is irrelevant w/ respect to risk, it is always a shipment K. 

Other sections:

2-503 ( Manner of Seller’s Tender of Delivery

(1) Tender of delivery requires that the seller put and hold conforming goods at the buyer’s disposition and give the buyer any notification reasonably necessary to enable him to take delivery….(a) tender must be at a reasonable hour…(b)unless otherwise agreed the buyer must furnish facilities reasonably suited to the receipt of goods…

(2) Where the case is w/ in 2-504 respecting shipment tender requires that the seller comply w/ its provision

(3) Where the seller is required to deliver at a particular destination …

(4) Where the goods are in the possession of a bailee and are to be delivered w/ out being moved…(a)…(b)

(5) Where the contract requires the seller to deliver documents…

2-504 ( Shipment by seller

proper method of shipment by seller and …failure to notify the buyer of the shipment or to make proper carrier contract is grounds for rejection only if material delay or loss ensues. 

2-507 ( (=2-702(2) ) Effect of Seller’s Tender; Delivery on condition 

(1) Tender of delivery is a condition to the buyer’s duty to accept the goods….and duty to pay…

(2) Where payment is due and demanded on the delivery to the buyer of goods or documents of title, his right as against the seller to retain or dispose of them is conditional upon his making the payment due. 

2-319 ( FOB and FAS terms. See above!

2-320 ( CIF and C&F Terms

2-321 ( CIF or C&F: “Net Landed Weights”; “Payment on Arrival”; Warranty of Condition on Arrival. – DO WE HAVE TO KNOW THIS????????*****

2-322 ( Delivery “Ex-Ship”

2-510 ( Effect of Breach on Risk of Loss

(1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance.

(2) Where a buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning.

(3) …Where a buyer repudiates or is otherwise in breach before risk of their loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time.

Performance of a K

2-301 ( the seller’s basic obligation is “to transfer and deliver” and the buyer’s is “to pay in accordance w/ the contract.”

1-304 ( Every K or duty imposes an obligation of good faith in its performance and enforcement. 

What does a seller’s tender entail? 2-503, 2-504

What does conforming mean? 2-106(2)

What means of payment can buyer use?2-511(2),2-511(3)

Installment Sales

In installment contracts, definition(2-612(1)), substantial performance is still the law. The seller is entitled to payment even where the tender of the goods fails to conform exactly to the contract as long as it “substantially” conforms. Note compare w/ perfect tender rule 2-601!!! 

2-612( “Installment K breach”

(1) defines installment K

(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured (see 2-508) or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.

(3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.

2-508 ( Cure by seller of Improper Tender or delivery; Replacement

i. (2) seeks to avoid injustice to the seller by reason of surprise rejection by the buyer. The seller is not protected unless he had “reasonable grounds to believe” that the tender would be acceptable. Such reasonable grounds can lie in prior course of dealing, course of performance or usage of trade as well as in the particular circumstances surrounding the making of the K. – OC.2 

(1) where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

(2) When a buyer rejects a non-conforming tender which the seller had reasonable grounds to believe (that the gods were right or thinks is shipping what the buyer wants, or if the seller knew the goods were wrong but had a good motive for changing the goods-the fact that “w/ or w/out money allowance” proves that seller could have knowledge about the possible breach!) would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

NOTE: it is not a repudiation if before the performance is due seller notifies of his intent to cure the breach. The buyer cannot block the seller from curing w/in K time. – 2-508.

The perfect tender rule

The substantial performance rule has never (at least in theory) applied in single-delivery contracts between merchants. To prevail in a single-delivery sale, the seller must make a perfect tender, one that complied with all of the terms of the contract, and then show that the buyer refused to take the goods. 

Acceptance and Rejection

When the seller makes a tender of the goods, the buyer must choose between 2 possible legal responses: rejection (2-602) and acceptance (2-606 & 2-607). A buyer cannot do both since a rejection and acceptance are mutually exclusive actions. Failure to act results in a technical acceptance, since rejection must come within a reasonable period of time after delivery of the goods. 2-602. Note: a buyer is entitled to a reasonable trial use period to see if the goods conform(“reasonable opportunity to inspect 2-513, and on acceptance, the burden as to defects shifts to the buyer (2-607(4)). Prior to acceptance, the seller must prove that a perfect tender was made under 2-601.

2-601 ( …if 1. the goods or the 2. tender of delivery fail in any respect to conform to the K, the buyer may (a) reject the whole; or (b) accept the whole; or (c) accept any commercial unit or units and reject the rest. 

Note: cannot reject for something small, there is a built in requirement to act in good faith – 1-203!!! Also, can’t reject in good faith if just trying to get a good deal!!!

2-103 ( good faith = for merchants to include observance of reasonable commercial standards of fair dealing.

ALSO, SEE SELLER’S RIGHT TO CURE – 2-508!!!

Insecurity and Adequate Assurances of Performance

2-609 ( creates a process by which a party can determine whether or not an expected performance from the other party will be forthcoming. 

2-609 ( Rights to Adequate Assurance of Performance

(1) A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. When reasonable with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return. 

(2) Between merchants reasonableness is determined according to commercial standards

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.

(4) After receipt of a justified demand failure to provide w/in a reasonable time not to exceed thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.

2-610 ( Anticipatory repudiation

When either party repudiates (definite refusal to perform-oc. 1, overt and unequivocal- in writing, if in doubt 2-609) the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other side; the aggrieved party may …(a); or (b); and (c).

Note: Under common law seller or buyer would have to wait until the date the performance is due, or would be in breach themselves. 2-610 allows a way to repudiate a K before it is due. 

( If think the other party will repudiate or not perform and don’t want to risk waiting, can demand a guaranty of performance under 2-609!

Note: 2-611 ( allows Retraction of Repudiation, before repudiating party’s next performance is due unless the aggrieved party since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final. 

Effective/rightful Rejection(procedure)

2-602 ( Manner and Effect of Rightful Rejection

(1) Rejection of goods must be within a reasonable time(1-205(b) – depends on the nature, purpose, and circumstances of the action) after their delivery or tender. It is ineffective unless the buyer seasonably notifies (2-605 – requires buyer to specify the defect when rejecting in order for the notification to be effective) the seller. 

(2) …

(3) The seller’s rights w/ respect to goods wrongfully rejected are governed by the provision of this Article on Seller’s remedies in general (2-703).

Note: if don’t notify the seller and reject on time(=no effective rejection) ( Acceptance of goods:2-606(1)(b) – Acceptance of goods occurs when the buyer … fails to make an effective rejection,  but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them.

Note: An effective rejection of conforming goods is wrongful!!!!

2-606 ( What constitutes acceptance of goods?

(1) Acceptance of goods occurs when the buyer 

(a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming(pays for goods, etc.) or that he will take or retain them in spite of their non-conformity; or

(b) fails to make an effective rejection (2-602(1) (  Rejection of goods must be within a reasonable time after their delivery or tender. It is ineffective unless the buyer seasonably notifies the seller.) but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them; or 
(c) does any act inconsistent w/ the seller’s ownership; but if such act is wrongful as against the seller it is an acceptance only if ratified  by him
(2) Acceptance of a part of any commercial unit is acceptance only if ratified by him.

Note After acceptance, 2-607(4) imposes on the buyer the burden of proof w/ respect to any defect.

Note: After accept, can still do revocation of acceptance (2-608) for a latent defect, if non-conformity substantially impair value((b) or if the seller promised to cure, but didn’t ((a). 

	2-602 ( Rejection
	2-608 ( Revocation of acceptance

	· if fail to conform to K for any reason

· can reject for any reason

· requires notification, and w/in reasonable time

· 2-508, allows seller to cure
	· can only revoke acceptance if non-conformity substantially impairs the value

· requires notification, and has to be done w/in a reasonable time

· can a seller cure after revocation? 2 arguments: because revocation of acceptance is similar to a rejection(2-608(3)) the seller should be given a right to cure but 2-508 limits cure to Rejection. But given the policy (right to cure encourages solution of problems) and therefore should be allowed to cure. 


Identified goods

2-501 ( Insurable interest in Goods; Manner of Identification of goods

If no explicit agreement, identification occurs when

(a) when the K is made it is for the sale of goods already existing and identified;

(b) if the K is to future goods…

(c) when the crops are planted or otherwise become growing crops or the young are conceived if the K is for sale of unborn young to be born w/in 12 months after contracting or for the sale of crops to be harvested w/in 12 months after or the next normal harvest season after contracting whichever is longer. 

Note: if plants not yet planted at time of K, not subject to excuse under 2-613!!!

2-613 allows excuse when there is a casualty to the identified goods. 

2-614 ( Substituted Performance

(1) If loading, or carrier becomes unavailable but a commercially reasonable substitute is available(if there is no substitute maybe go to 2-615), such substitute performance must be tendered and accepted

(2) If the agreed means or manner of payment fails, entitled to commercially reasonable substitute. Once the goods are delivered obligation of the buyer is discharged.

2-615 ( Excuse by failure of presupposed Conditions-note: very hard to meet the requirements!

i. At C/L: impossibility, impracticability, and frustration of purpose

ii. Hypo: Exxon/Iraqi K, and Exxon will sell to suppliers, if: 

1. Iraqi fails to supply oil? When sued Exxon will argue impossibility

2. If Iraq price for oil $15 ( $30, and Exxon has K to sell for $20, when sued Exxon will argue excuse based on impracticability.

3. Buyer excuse: If nobody will buy Iraqi oil, buyer will argue frustration of purpose. 

2-615 ( Except unless a seller may have assumed a greater obligation (seller can agree not to be excused, if so this section doesn’t apply!)

(a) 2 requirements: 1. whatever the event (war, earthquake, etc) that is delaying the delivery has to be unforeseeable (if forethought, should have K around it); and 2. it has to render performance impracticable (ex: $.33( $1, seller would plead excuse on the increase in cost, but Ct. will rarely let someone out, will have to declare bankruptcy before that).  

2-616 ( Procedure on Notice claiming excuse

Remedies

Note: want to put the aggrieved party in as good of a place as if the breaching party performed ( 1-305

Seller’s Remedies

2-703 ( Seller’s Remedies in General

4 triggering factors(  if buyer:

1. wrongfully rejects; or

2. wrongful revocation; or

3. fails to make a payment due on or before delivery; or

4. repudiates 

Seller can get remedies (a) ( (f)

(d)***resell and recover damages as provided in 2-706

2-706 ( Seller’s Resale Including Contract for Resale

i. (unpaid?) K price – Resale $ + Incidental damages – anything you saved that was required in original K = Recovery by Seller under 2-706

ii. Note: if don’t notify buyer and it’s a private sale, cannot recover under 2-706, and have to go to 2-708. Note: If market price gives a higher recovery can possibly pick and choose between the 2. Though arguably, if do things correctly under 2-706, should only recover under that section.

iii. Note: there is a built in security that seller will try to get the highest resale price, because that’s money in his pocket, recovery from buyer in uncertain, so good faith requirement in statute is unnecessary. 

iv. What about if there is a down payment, people will argue that the statue means “unpaid” K price

v. 2-706(6) ( seller is not accountable to buyer for any profit

vi. Note: 2-706 (seller’s resale) = 2-716 (cover on the buyer’s side)
(1) Under the conditions stated in 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof. Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the (unpaid) contract price together with any incidental damages (2-710 ( any commercially reasonable charges, expenses incurred in stopping delivery, care and custody of the goods, advertising, etc.), but less expenses saved in consequence of the buyer’s breach.

(2) Resale in private or public sale …

(3) Seller has to notify buyer if it’s a private resale.  

(4) Where there is a public resale… 

(5) A purchaser who buys goods at a resale in good faith takes the goods free of any rights

(6) The seller is not accountable to the buyer for any profit made on the resale.

Note: similarity w/ 9-610, have to bring a lawsuit if  debt is unsecured, but if secured go against the collateral first. 

2-703(e)( recover damages for non-acceptance (2-708-last resort!) or in a proper case the price (2-709)

2-709 ( Action for the Price

(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages (2-710), the price

(a) Once accept, give seller right to recover for the pricer; and 

(b) of goods identified, if can’t resell them

(c) if goods are damaged

(2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of judgment. …

(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (2-610), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under 2-708.

2-708 ( Seller’s Damages for Non-acceptance or Repudiation

ii. If decide not to resell, or if 2-706 and 2-709 don’t work go to 2-708.

iii. can always recover this damage ( this is a hypothetical sale and you keep the goods. 

iv. Similar formula to the resale formula: Market price – unpaid K price+incidental damages (market price at time and place for tender) 

v. 2-708(1) Look at the market price of those goods at time of tender (normally parties would have agreed to this). Ex: FOBx ( x = place of tender

vi. 2-723(2) ( proof of market price. If can’t get market price, can get a reasonable substitute. 

vii. If no agreed place ( 2-308(Absence of Specified Place of Delivery)

viii. Note: If K $ < Market $, don’t get anything! If mass prod., no profit????????????

ix. 2-708(2) ( If market price is inadequate to put someone in the same place as performance, then the measure of damages is the Profit plaintiff would have received + incidental costs and overhead, etc.

2-702 ( Seller’s remedy on discovery of buyer’s insolvency

(1) where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under the contract, and stop delivery (2-705)

(2) Where the seller discovers that the buyer has received goods on credit while insolvent he may reclaim the goods upon demand made w/in 10 days of the receipt , but  if misrepresentation of solvency has been made to the particular seller in writing within three months before delivery the 10 day limitation does not apply. …

(3) …Successful reclamation of goods excludes all other remedies with respect to them

Note: Parallel 2-502 ( Buyer’s Rights to goods on Seller’s Insolvency 

i. Almost worthless, not likely to allow buyer to recover.

ii. Buyer has right to specific performance remedy (2-716 ( Specific performance may be had when the goods are unique … (3) the buyer has a right to replevin for goods identified to the K if after reasonable effort he is unable to effect cover for such goods  or …

Note: 2-709(on seller’s side) = 2-716(on the buyer’s side)

---------------------------------------------------------------------

2-510 ( Effect of Breach on Risk of Loss

(1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance.

(2) Where a buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning.

(3) where a buyer repudiates or is otherwise in breach before risk of their loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time.

----------------------------------------------------------------------------

2-513 ( Buyer’s right to inspection

(1) Buyer has right to inspect goods, unless otherwise agreed …

Buyer’s Remedies

2-711 ( Buyer’s Remedies in Genera; …

(1) Things that trigger this section ( where the seller:

1. Fails to make delivery; or

2. Repudiates; or

3. The buyer rightfully rejects; or

4. The buyer justifiably revokes acceptance…

If one of the above is satisfied, the buyer with respect to the … K may cancel and whether or not he has done so may in addition to recovering so much as has been paid

(a) “cover” and have damages under 2-712 as to all the goods affected whether or not they have been identified to the K; or

(b) recover damages for non-delivery as provided in 2-713 

(2) Where the seller fails to deliver or repudiates the may also

(a) if the goods have been identified recover them as provided in 2-502; or

(b) in a proper case obtain specific performance or replevy the goods as provided in 2-716.

(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller (2-706). 

2-712 ( “Cover”; Buyer’s Procurement of Substitute Goods

The buyer may recover: Cost to cover – K price + Incidental damages (2-715- Buyer’s incidental damages).

Note: If cover at a lesser price, no damages.

(3) Failure of the buyer to effect cover w/in this section does not bar him from any other remedy.

Note: if a buyer does cover has to apply those damages, cannot choose. (2-713 OC 5.)

2-713 ( Buyer’s Damages for non-delivery or repudiation

i. this is a formula for a hypothetical buy = 2-708.

(1) Damages*(different from seller’s)*

= market price*** at time buyer learned of the breach(repudiation, etc.)   - K price + incidental damages & consequential  (2-715).

(2) ***Market price is to be determined as of the place of tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

2-714 ( Buyer’s Damages for Breach in Regard to Accepted Goods

i. applies when the buyer accepted goods and can’t throw them back, when the ability to revoke dies ( recover under formula = price at time and place accepted of goods if the value had been as they were warranted (unless special circumstances) – K price of the goods as they were accepted

(1) Where the buyer has accepted goods and given notification (2-607(3)) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable. 

(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount. 

(3) In a proper case any incidental and consequential damages (2-715) may be  recovered.

2-607 ( Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over.

2-607(3) ( where a tender has been accepted

(a) the buyer must w/in a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy; and

(b) if the claim is one for infringement or the like (2-312(3)) and the buyer is sued as a result of such a breach he must so notify the seller w/in a reasonable time after he receives notice of the litigation or be barred from any remedy over for liability established by the litigation. 

