---------------What law applies?-------------------

1. The UCC

a. Does the UCC apply?

i. Applies to all transactions where buyer & seller are within the US

1. except Louisiana

2. Note: some sections of the UCC apply only to merchants (though most apply to everyone)

ii. The UCC does not cover 
1. real estate transactions or 
2. service transactions.  
3. ( But for hybrid goods/services transactions, see ch 2
iii. Sometimes other state and federal law also applies
1. Federal law - trumps the UCC as enacted by a state
a. e.g. Magnussen-Moss Warranty Act
b. e.g. Federal Bills of Lading Act
2. State consumer protection statutes - the UCC does not impair or repeal state consumer protection statutes (UCC §2-102)
a. e.g. lemon laws
3. Certain principles of law & equity (common law) supplement the provisions of the UCC (UCC §1-103) unless
a. a UCC provision displaces the general principles of law & equity, or 
b. the principles of law & equity are inconsistent w/ the purposes and policies of the UCC
b. Have the parties validly chosen to have the law of another state or nation govern the transaction (either by K or by other agreement)?

i. §1-105(1) – if a trxn bears a reasonable relationship to a state or nation, the parties can agree to have that state or nation’s laws govern

1. courts have wildly differing interpretations of “reasonable relation” 

2. generally, however, if the parties choose the law, the have more leeway than in “appropriate relation” (below)

c. If the parties have not validly chosen another state or nation’s laws, then which state’s version of the code applies?  

i. §1-105(1) – if the parties have not agreed to the law of a particular state or nation, and the transaction bears an appropriate relation to “this” state, then the UCC of “this” state applies 

ii. Official comment – if the case has a significant relationship w/ more than one jdxn, the court decides which state’s law is “appropriate”

1. ( look to the choice of law rules of the forum jdxn

iii. Courts have wildly differing interpretations of “appropriate relation”; use the interpretation of the forum state 

1. some say apply the law where the seller is 

2. some say apply the law where the buyer is 

a. some say apply the law where a specified act (like negotiations, performance, etc.) occurs

3. some say apply the forum state’s laws if the case is sufficiently related to the forum state

4. ( E.g. Madeus v. November Hill Farm - a case had significant contacts w/ more than one jdxn,
a. Under the forum state’s choice of law, for issues related to performance, you apply the law of the place of performance 

i. for sales Ks, the place of performance is where delivery occurs

d. Which articles of the UCC apply?

i. 1 – general provisions 
1. **applies to all of the articles**

2. but if the specific article conflicts with the general provisions, the specific article wins

3. §1-203 – Every K or duty w/in this Act imposes an obligation of good faith in its performance or enforcement

a. good faith = honesty in fact (§1-201)

b. in Art 2, good faith for merchants = honesty in fact and the observation of rsbl commercial stds of fair dealing in the trade (§2-103)

ii. 2 – sale of goods 
1. §2-102 – UCC Art 2 applies only to “transactions in goods” 

a. not to security trxns even if formed as Ks for sale of goods

b. Note: there must be a sale 

i. e.g. doesn’t apply when doc gives patient free sample of medicine

ii. e.g. when you get free drinks when you are gambling – no sale

2. §2-105 – “goods” = things that are movable at the time of identification to the K (i.e. personal property [not real property] that is tangible [not intellectual])

a. Including:

i. unborn young of animals

ii. things attached to realty (but that will be severed): e.g. crops, timber, minerals the seller removes (or has removed) for the buyer

iii. Other: electricity (unlike CISG) & water
1. but usu can’t sue a public utility for policy reasons; 

2. usu service, not electricity causes probs 

b. Does not include:

i. money used to pay the price

ii. investment securities (covered by Art 8)

iii. things in action

iv. Other: software (a license, not a good; see UCITA, adopted in 2 states); easements (e.g. where the buyer removes minerals himself)

c. You can have a K to sell future goods (goods not existing or not identified), but they must exist & be identified before an interest can pass 

i. undivided share in an identified bulk of fungible goods – sufficiently identified

3. Hybrid cases – e.g. real estate-sales Ks; service-sales Ks

a. Majority (gravamen) approach: look at essence of K – predominantly a sale of goods (Art 2 applies) or a service K (Art doesn’t apply) (e.g. Epstein)

i. The intent of the parties, shown by language & circumstances, determines whether a K is for service or sale of property 

ii. Epstein – beauty treatment = predominantly a service K

1. blood transfusions, construction = predominantly service Ks

iii. K to write a book or paint a painting = predominantly service

iv. sale of store w/ inventory = predominantly sale of real property

b. Minority approach: look at what caused the problem – the goods or the service

i. Anthony Pools v. Sheehan – K to build a pool.  Buyer slipped on the diving board. ( Art II applies bc the goods caused the problem

ii. Newmark v. Gimbels – beauty treatment = hybrid sales & service K; UCC Art 2 applies where goods were defective

c. sale of food in a restaurant = sale of goods (implied by §2-314)

iii. 2A – leases of goods

iv. 3 – negotiable instruments

v. 4 – bank collections

vi. 4A – wire transfers of funds

vii. 5 – letters of credit

viii. 6 – bulk sales

ix. 7 – documents of title

x. 8 – investment securities

xi. 9 – secured transactions in personal property

e. Note: some sections of the UCC apply only to merchants (though most apply to everyone)

i. merchants = two types:

1. those who deal in goods of that kind
2. those who hold themselves out by occupation as having knowledge & skill as to the goods involved 


a. e.g. jewelry appraiser = merchant even if she doesn’t sell jewelry

f. Interpreting the UCC
i. The UCC defines many terms – the layperson’s definition of a term often does not apply
ii. Official comments give insight into the intent of the drafters

1. Courts and practitioners are likely to follow them, but technically they are not law (the legislatures only enacted the statutes, not the comments)

iii. Case law – higher courts in same jurisdiction are binding; other courts are influential since the enactments of the UCC are pretty uniform

2. The CISG (Convention on Contracts for the International Sale of Goods)

a. Does the CISG apply?  
i. Art 1 – Generally, the CISG will apply if: 

1. the K is for the sale of goods  
2. the buyer’s and the seller’s places of business are in different countries  
3. AND either:

a. both countries have adopted the CISG 

i. 63 nations, incl the US, have done so

ii. the UK has not

b. OR the forum court’s choice of law rules require the application of the law of a country that has adopted the CISG 
ii. Art 1 - EXCEPTION: if choice of law rules lead to the law of a country that has adopted the CISG, but that country has declared a reservation under Art 1(1)(b) [as allowed under Art 95], then the country’s domestic law will apply

1. This exception doesn’t apply if both parties’ place of business are in countries that have the CISG

2. The US has made such a declaration, 

3. Some countries have adopted the choice of law rules of an international convention

a. Most of these say that if the parties or the K designate the law of a country, that country’s law applies. 

b. If the parties didn’t designate a particular country, default rules apply.  Different conventions have different default rules:

i. Hague Convention – law where the seller is governs

ii. Rome Convention (European Union) – law where “characteristic performance” (usu seller’s performance) occurred 

iii. Inter-American Convention – law of the nation w/ “closest ties” to the K 

4. Arbitrations – unless the parties designate a particular law by K, the arbitrator will use choice of law of the lex arbitri (the laws governing arbitration) to determine what law applies

a. The lex arbitri may be the law of the place where the arbitration occurs

b. Usually, though, the contract will specify the applicable arbitration rules, e.g.:

i. UNCITRAL– arbitrator chooses law she thinks most appropriate (unless parties have selected it); may use the law of the jdx that the arbitrator thinks has the most connection to the K

iii. Some instances where the CISG doesn’t apply:

1. Art 2:

a. sale of consumer goods (unless seller didn’t know the goods were for consumer use [nor ought the seller to have known] at the conclusion of the K)

b. auctions
c. sales by operation of law (e.g. executions)

d. stocks, securities, money, or negotiable instruments
e. ships, vessels, hovercraft, aircraft
f. electricity
2. Hybrid transactions: Art 3 – the UCC doesn’t apply where the preponderant obligation of the party providing the goods is to supply services
a. Ks for future goods are sales unless the ordering party undertakes to supply a substantial part of the necessary materials

b. Does the CISG cover this aspect of the parties’ relationship?  (It doesn’t cover all aspects.)
i. Art 4 
1. The CISG is only concerned w/

a. K formation (offer, acceptance, etc.)

b. The rights and obligations of the buyer & seller arising from the K
2. CISG is not concerned w/ 

a. Validity of the K / its provisions or any usage (e.g. competency to enter into a K, illegal K, fraud)

b. The effect of the K on the property rights in the goods sold
ii. Art 5 

1. CISG doesn’t apply to the liability of the seller for 

a. death or personal injury caused by the goods

c. Have the parties opted out of the CISG?

i. Art 6 - parties can opt out out of the CISG in their K 

d. Does the applicable Part of the CISG apply?
i. Art 92 – allows countries to opt out of Part II and/or Part III of the CISG ( if a country has opted out of:
1. Part II (Arts 14-24) ( we treat the country as a non-CISG country for Qs of contract formation (offer and acceptance)

2. Part III (Arts 25-88) ( we treat the country as a non-CISG country for Qs related to the sale of goods
ii. Art 96 – allows any country whose domestic law has a statute of frauds to opt out of any provision in Art 11, Art 29, or Part II (K formation/offer & acceptance) that allows any of the following to be made in any form other than in writing: 
1. a K, 
2. the modification of a K, 
3. the termination of a K by agreement, 
4. an offer, 
5. acceptance, or 
6. other indication of intention 
7. ( The provisions that the country opts out of will not apply if one of the parties’ place of business is the declaring country
e. Interpreting the CISG

i. Art 7 (1) – in the interpretation of this Convention, regard is to be had to its int’l character & the need to promote uniformity in its application & observance of good faith in int’l trade

1. Good faith


a. this could mean that, if there’s doubt about the meaning of a provision, we should adopt the meaning that promotes good faith 

b. or it could imply an obligation on the part of parties to a sales K to act in good faith.
2. Int’l character & the need for uniformity 
a. These phrases imply that decisions in one nation should be influential on decisions in other nations 
i. BUT, civil law countries don’t look at precedent
b. CISG case law can be found on, www.cisg.law.pace.edu, maintained by Pace University School of Law 

ii. Art 7 (2) – Qs concerning matters governed by this Convention which are not expressly settled in it are to be settled in conformity w/ the general principles on which it is based or, in the absence of such principles, in conformity w/ the law applicable by virtue of the rules of private international law 

1. General principles on which it is based

a. e.g. a desire to promote good faith

b. We may refer to the UNIDROIT Principles of Int’l Commercial Ks (www.unidroit.org) for such principles

2. If no such principle to fill the gap can be determined, use the forum nation’s choice of law rules to determine which nation’s law should fill the gap
iii. Legislative history - see the Pace Website 
1. Secretariat Commentary on the 1978 draft – this is the closest thing to the UCC official comments for the CISG
2. Note, however, that changes were made since this draft, incl the numbers of the Articles

iv. Commentaries by legal scholars

v. Arbitration decisions 
1. the parties must agree to it either in the sales K or afterwards

a. they will usually opt to have it conducted according to the rules of a particular arbitration organization 

2. arbitration awards are sometimes published

a. they are not binding, but may be influential, esp considering the CISG’s mandate to attempt uniformity

vi. Remember: Many civil law countries  have adopted the CISG.  (Most of Europe is civil law.)  Civil law countries do not follow precedent.  

1. But you are supposed to consider the international character of the CISG (Art 7), so….?
----------Is there an enforceable K?----------

3. UCC (Art 2; Part 2)

a. Are the requirements of valid K met?  § 2-204 – you can have a K w/ a minimal amt of agree-upon terms so long as there’s agreement (assent/intent to be bound) & a rsbly appropriate basis for awarding a remedy (definiteness)

i. Assent / Intent to be bound
1. § 2-204(1) – a K may be made in any manner sufficient to show agmt, incl conduct by both parties recognizing the existence of such a K

a. § 1-201(3) - “agmt” = the bargain as found in the parties’ language or by implication from other circumstances incl course of dealing, trade usage, or course of performance

ii. Definiteness

1. Usu, identification of the type of goods and quantity is enough for the court to fashion a remedy.  The UCC supplements where there is no agreement on a term:

a. § 2-309 – date = reasonable time 

b. § 2-308 – place 

c. § 2-305 – price = reasonable price at delivery

i. if they are unusual goods (so you can’t really determine what the “rsbl” price would be), and there’s no price specified, court may determine that there’s no intent to be bound

iii. Are there any other requirements (maybe from common law)?
b. Was there a valid offer and a valid acceptance of that offer? (You don’t necessarily need these for a valid K – you could just have an agmt – but an invalid offer or acceptance (e.g. if the offer had been revoked or the “offer” was really an advertisement) could mean that there is no valid K
i. (Was there an offer? The UCC doesn’t define “offer,” so use common law

1. Common law: an offer is something a rsbl person would rsbly believe to be an offer to form a K (i.e. a rsbl person would believe that they had the power to create a binding K by accepting)

a. Other requirements

i. addressed to a specific person?

ii. …

b. Things which may not be an offer

i. A catalog is not an offer unless it says something like “first come, first serve”

ii. A request for an offer

ii. ( Was the offer validly revoked? 
1. Common law: An offer is generally revocable before acceptance.

2. But offers can sometimes be made irrevocable

a. § 2-205 – merchants (see definition in 1st section)  can make “firm offers” without consideration by making a signed, written offer that, by its terms, gives assurance that it will stay open
i. if a time is stated – irrevocable for that time  

ii. if no time is stated – for a reasonable time

iii. can’t be irrevocable for >3 mos

iv. if the offer is on a form supplied by the offeree, the term of assurance must be separately signed
b. Common law: You can also have a common law option K if there is consideration for keeping the K open

i. Then, the K can be irrevocable longer than allowed under the UCC

iii. ( Did the offer lapse?
1. Offer may lapse by its terms
2. §2-206(2) - Where beginning performance is a reasonable mode of acceptance, the offeror may treat the offer as having lapsed if he is not notified of acceptance w/in a rsbl time
iv. ( Was there a valid acceptance? 

1. § 2-206(1) – Unless otherwise unambiguously indicated by the language or circumstances:

a. An offer will be construed to invite acceptance in any manner & by any medium rsbl under the circumstances
b. An order or other offer to buy goods “for prompt & current shipment” invites acceptance by a prompt promise to ship or the prompt shipment of the goods
i. A shipment of nonconforming goods is acceptance unless the seller seasonably notifies the buyer that the shipment is offered only as an accommodation 
2. §2-207 – rejects the mirror image rule – an acceptance does not need to have the same terms as the offer 

a. see below for the terms of the K in this situation

c. Is the party who wants to enforce the K precluded by the statute of frauds?

i. Statute of Frauds under the UCC: § 2-201(1) – a K for sale of goods of $500 or more ($5000 or more under the 2003 amendment) is enforceable only if 

1. there is a writing, 

2. signed by the party against whom enforcement is sought, 

a. or his authorized agent or broker

b. §1-201(39) – includes any symbol executed or adopted by a party w/ present intention to authenticate a writing

i. e.g. a letterhead could be one if intended as one (though that would be unusual)

3. that indicates the existence of a K.  

a. The writing does not need to be the actual K itself (e.g. Cohn v. Fisher – a deposit check was enough in a K to sell a boat)

b. The writing is not insufficient just because it omits or incorrectly states a term  agreed upon

i. BUT the K is NOT enforceable beyond the quantity of goods shown in the writing

ii. Exceptions to the statute of frauds:

1. §2-201(2) - A writing meets the requirements of this section even if not signed by the party against whom enforcement is sought if

a. both parties are merchants, 

i. merchants = two types:

1. those who deal in goods of that kind

2. those who hold themselves out by occupation as having knowledge & skill as to the goods involved 


a. e.g. jewelry appraiser = merchant even if she doesn’t sell jewelry

b. one party sends a confirmation of the K to the other that would be sufficient against the sender
c. the other party receives it within a reasonable time after the conclusion of the K and 

d. that party has reason to know its contents, 

e. that party does not object within 10 days after receipt

2. §2-201(3)(a) - The statute of frauds does not apply if 

a. the K is for goods that are to be specially manufactured for the buyer AND 

b. the goods are not suitable for sale to others in the ordinary course of the seller’s business AND

c. the seller made a substantial beginning of their manufacture or commitments for their procurement 

d. before repudiation was received
e. under circumstances which reasonably indicate that the goods are for the buyer
3. §2-201(3)(b) - The statute of frauds does not apply if the party against whom enforcement is sought admits that a K for sale was made 

a. The admission must be in

i. a pleading

ii. testimony

iii. otherwise in court

iv. ( a stmt in a demurrer is not enough

v. ( some courts say that if you make an admission under oath, this is met; others disagree – Can it be in a deposition?
b. Do you have the right to take depositions or go to trial to see if the other side will admit it?

i. There is no definitive answer.  Usually (but not always) you have a chance to depose, but nothing beyond that

c. the K is NOT enforceable beyond the qty of goods admitted

4. §2-201(3)(c) - The statute of frauds does not apply if payment has been made and accepted or if the goods have been received and accepted

a. Partial performance satisfies the statute of frauds for the qty of goods that has been paid for or has been received
iii. Other issues

1. Courts do not enforce statutes of frauds strictly, bc they know oral Ks are common and the trier of fact will still determine whether there really was a K

2. Also, a person who is hurt by an oral K can still assert promissory estoppel (though the issue will come up whether it was reasonable to rely on an oral promise) or unjust enrichment.

4. CISG 

a. Note: some countries have opted out of Part II and/or Part III of the CISG (as allowed under Art 92) ( if choice of law rules point to the law of one of these countries and they opted out of:
i. Part II (Arts 14-24) ( domestic law applies to Qs of contract formation (offer and acceptance)

ii. Part III (Arts 25-88) ( domestic law applies to Qs related to the sale of goods
b. Are the requirements of  a valid K met? 

i. Definiteness – You don’t need a specific price or date of delivery.  If these aren’t specified, gap fillers take over:

1. Art 55 – if a K has been concluded but doesn’t (expressly or implicitly) fix, or make a provision for determining, price, then (unless otherwise indicated) the parties are deemed to have impliedly referred to the price generally charged under similar circumstances when the K was concluded 

a. This seems to contradict Art 14, but it does not – you don’t need an offer & acceptance for a K

2. Art 33 – if no date or period of time is specified in the K, the delivery date is w/in a rsbl time after the conclusion of the K
c. Was there a valid offer and a valid acceptance of that offer?  (Again, you don’t necessarily need these, but examination of this area may show that no K was formed.) 
i. ( Was there a valid offer? Art 14 – offer = 

1. A proposal for making a K, 

2. addressed to a specific person(s), 

a. otherwise it is an invitation to make offers unless a contrary intent is clearly indicated by the offeror

3. sufficiently definite 

a. “sufficiently definite” – indicates the goods & implicitly or expressly fixes (or makes a provision for determining) price and qty
4. indicates intent to be bound in the case of acceptance

ii. ( Was the offer validly revoked? 
1. Art 16 – an offer can be revoked if the revocation reaches the offeree before he has dispatched an acceptance
a. But an offer can’t be revoked if

i. it indicates it is irrevocable (e.g. it indicates a fixed time for acceptance) OR

ii. it was rsbl for the offeree to rely on the offer as being irrevocable AND the offeree so relied
2. When is it rsbl for the seller to rely on the offer as being irrevocable? 

a. Art 8 - Stmts & conduct are interpreted according to the party’s intent if the other party knew (or could not have been unaware of) that intent
i. Otherwise, they are interpreted as a rsbl person would understand them under the circumstances (all circumstances, incl:

1. negotiations
2. practices the parties have established btwn themselves

3. usages & subsequent conduct of the parties)

iii. ( Did the offer lapse?
1. Art 18(2) – acceptance must be within the time fixed by the offeror (if no time is fixed, it must be within a rsbl time considering the circumstances [e.g. rapidity of means of communication used by offeror])

a. Since acceptance is effective upon receipt, it must reach the offeror w/in this time

b. An oral offer must be accepted immediately unless the circumstances indicate otherwise

iv. ( Was there a valid acceptance?
1. Art 18 – A statement or conduct indicating assent to an offer is acceptance (Silence alone is not acceptance)

a. Acceptance is effective upon receipt, not dispatch (the CISG rejects the mailbox rule)

i. Note: see Art 16 – once acceptance is dispatched, the offer is irrevocable, but under Art 18 there is no K yet 

b. If allowed by the offer, by the course of dealings btwn the parties, or by usage, acceptance may be by some act (incl one related to shipping or payment) w/o notice to the offeror 

i. Then acceptance is effective upon performance of the act

2. Art 19 – adopts the mirror image rule (a purported “acceptance” is a counteroffer if it contains different terms than the offer) 

a. EXCEPTION: If purported acceptance contains only immaterial additional or different terms, it is an acceptance
i. the K is the offer as modified by the acceptance UNLESS the offeror makes timely objection
b. Terms relating to the following things wil materially alter a K: 

i. price, 

ii. payment, 

iii. quality, 

iv. quantity, 

v. place of delivery, 

vi. time of delivery, 

vii. extent of one party’s liability to the other, settlement of disputes (e.g. arbitration)

3. But see Filanto – The offer included “the Russian K” by reference.  The purported acceptance did not agree to the terms from the Russian K.  BUT the seller relied on a term in the Russian K, so it is bound by the entire K
a. The prof says this is fair, but not logical

d. Is the party who wants to assert the K precluded from doing so because the K was not in writing?

i. The CISG does not have a statute of frauds

1. Art 11 – a K of sale need not be concluded in writing and is not subject to any other requirement as to form. 

a. It may be proved by any means, including witnesses

2. Art 29 – allows modification or termination of a K by mere agreement

a. EXCEPTION: A K can only be modified &/or terminated in writing IF:

i. it is in writing and 

ii. it contains a provision that it can only be modified/terminated in writing, 

b. BUT: if you agree to modify/terminate the K and the other party relies on your conduct, then you may be precluded from asserting the provision requiring written modification or termination

ii. But Art 96 - Allows any country whose domestic law has a statute of frauds to opt out of any provisions in Art 11 (K does not need to be in writing), Art 29 (modification/termination by agmt), or Part II (K formation/offer & acceptance) that allows any of the following to be made in any form other than in writing: 
a. a K, 
b. the modification of a K by agreement, 
c. the termination of a K by agreement, 
d. an offer, 
e. acceptance, or 
f. other indication of intention 
2. ( The provisions that the country opts out of will not apply if one of the parties’ place of business is the declaring country
--------What are the terms of the K?--------

5. Battle of the forms (this is considered part of K formation)
a. Common law
i. “Mirror image” rule - an acceptance had to be the mirror image of the offer to be effective.  

1. If there were variations, the “acceptance” was a rejection & counter-offer

ii. “Last shot” doctrine - if the parties performed following the counter-offer w/o further communications

1. The original offeror was deemed to have accepted the counter-offer by performance (So, the terms of the counter-offer, were included in the K)

b. UCC – § 2-207 – a definite (goods & qty) & seasonable (timely) expression of acceptance (assent/intent to be bound) OR a written confirmation (i.e. K already exists) operates as an acceptance even if it states terms add’l to or different from those offered (or agreed upon) 
i. There must be writings of some sort for this to apply???
ii. EXCEPTION: there is no acceptance if the purported acceptance is expressly conditioned on assent to the add’l terms ( so there is no K from the writings 
1. For acceptance to be “expressly conditioned” upon assent, it must be clear that the offeree would reject the sale if the additional terms were not accepted (Dorton)

iii. ( If there is a K from the writings: additional (& different) terms in the acceptance are treated as proposals for addition to the K

1. Between merchants (see definition in first section), the additional (or different) terms are automatically accepted UNLESS 

a. there was a timely objection by the offeror

b. the new terms materially altered the K

i. “materially alter” = would “result in surprise or hardship if incorporated w/o express awareness of the other party” (Cmt 4 to § 2-207)  
1. a particular term may surprise merchants in one industry & not another

ii. different terms are more likely to materially alter the K
c. the offer was expressly limited to its terms

2. If the additional (or different) terms don’t make it into the K (i.e. btwn merchants, they are rejected; btwn others, they are not accepted):

a. Majority rule: the terms of the original offer stand

b. Minority (knock-out) rule: the inconsistent terms drop out and the gap fillers fill in

i. Is this just different terms or add’l ones too?  Or does it not matter bc add’l ones wouldn’t knock out?
iv. ( If there is no K from the writings: (e.g. bc there was no manifestation of acceptance, or the acceptance was expressly conditioned on assent to the add’l terms) Conduct by both parties that recognizes the existence of K establishes one

1. The terms of the K consist of the terms upon which the parties agree (which may be shown through performance) and gap fillers from the UCC

v. Special case: orders over the phone
1. Hill v. Gateway 2000, Inc. – Ps ordered a computer over the phone.  It arrived w/ add’l terms in the box.  Customers could reject them by returning the computer w/in 30 days.
a. Under §2-207, the terms should be the ones the buyer stated on the phone 
b. Held: (Easterbrook) the terms in the box stand bc it is impractical to read the customer the terms over the phone & the seller needs to be protected

vi. Proposed amendment to Art 2 – if a purported acceptance has add’l or differing terms, the K consists of the terms on which the parties agree plus UCC gap fillers

1. What if you say I offer X, Y, and Z and they say I accept your offer for A, X, and Y.  Does this mean that inconsistent terms fall out & you are left with X and Y or do you get Z too?
c. CISG
i. General rule: the CISG adopts the mirror image rule (Art 19) – a purported acceptance w/ varying terms is a rejection and counteroffer

1. BIG EXCEPTION: if the purported acceptance contains only immaterial additional or different terms, it is an acceptance & the K is the offer as modified by the acceptance UNLESS the offeror makes timely objection
2. Terms relating to the following things materially alter a K: 

a. price, 

b. payment, 

c. quality, 

d. quantity, 

e. place of delivery, 

f. time of delivery, 

g. extent of one party’s liability to the other, settlement of disputes (e.g. arbitration)

3. Note: there is no “last shot” doctrine – if there is a rejection and counteroffer, the counteroffer doesn’t necessarily become the K – then what is the K? Can performance be acceptance?
4. Remember: Art 18 – silence alone is not acceptance

ii. But see Filanto, S.p.A. v. Chilewich Int’l Corp. – Buyer’s offer included terms from the “Russian K.”  Seller claimed that it had made exceptions to these terms in its “acceptance,” so its acceptance was really a counter offer & the Russian K didn’t apply.  

1. Held: the seller relied on a term in the Russian K, so it is bound by the entire K even though it did not agree to them in its “acceptance” 

2. Prof says: This is fair, but not logical.

a. How do we use this case on a test?
iii. UNIDROIT Principles’ approach to boilerplate (standard) K terms

1. Note: UNIDROIT Principles are useful in addressing Qs not expressly covered by the CISG & are useful in interpreting the CISG (see Art 7)

2. Art 2.1.19 - Standard terms = terms prepared in advance for repeated use & not subject to negotiation.  

3. Art 2.1.20 - a std term is not enforceable if the other party could not have rsbly expected it, unless it is expressly agreed to

4. Art 2.1.22 - where the parties use std terms & reach agreement except on those terms, the K consists of the agreed terms only.  

a. If a party wishes to insist on its std terms, it must clearly indicate so to the other side.  

6. Modifications & Terminations by Agreement (considered part of K formation)

a. Common law

i. You must have consideration to make any modification.

ii. You can orally modify a K even if it has a clause prohibiting oral modifications.  

b. UCC
i. Consideration: 

1. §2-209(1) – an agreement modifying a K within this article needs no consideration to be binding.

ii. Statute of Frauds: 
1. §2-209(3) – The requirements of §2-201 (the statute of frauds) must be met for a modification to a K if the K, as modified, falls under its provisions
a. E.g., Wixon – K for sale of $2500/month in diamonds was modified to be $30,000/yr.  This worked out to be the same amt per year, but since the K as modified was for >$500, it fell under the statute of frauds even though the modification added nothing to the amt of the K.   

iii. No-oral-modification clauses: 
1. §2-209(2) – a signed agmt that excludes modification or rescission except by signed writing cannot be otherwise modified or rescinded
a. Between merchants, a no-oral-modification requirement on a form supplied by one merchant must be separately signed by the other one.
b. NOTE: Some courts still say that you can orally modify a K w/ a no-oral-modification clause.
2. §2-209(4) - An attempted modification can serve as a waiver (which can remove terms, but can’t add them).
a. §2-209(5) - A waiver can be retracted w/ reasonable notification that strict performance will be required UNLESS doing so would be unjust because of a material change in position in reliance on the waiver

3. E.g., Wisconsin Knife Works – K with a no-oral-modifications clause.  Seller said the delivery date was orally modified.  

a. (Posner) held: You cannot orally modify a K w/ a no-oral-modifications clause.  An attempted modification can be a waiver, which cannot be retracted if there is reliance

c. CISG – same as the UCC
i. Art 29 – a K may be modified or terminated by the mere agreement of the parties.

1. If a K in writing only allows modification or termination by writing, the K can only be modified or terminated in writing

2. But if there is reliance on your conduct, you can’t assert the no-oral-modification provision to the extent of the reliance

7. Title

a. Implied warranty the seller has title to convey

i. UCC § 2-312

1. A K for sale includes an implied warranty that 
a. Title conveyed shall be good

i. Majority Rule: this includes a warranty against significant clouds on title

1. Frank Arnold Contractors – significant shadow on title of excavator is breach

ii. Minority Rule: seller only warrants that no other people actually have rights to the goods (there is no warranty against clouds)

b. Transfer shall be rightful
c. Goods shall be delivered free from any security interest/ encumbrance of which buyer at time has no knowledge
2. EXCEPTION: such a warranty can be modified, but only by specific language or circumstances which give the buyer reason to know that 

a. the person selling does not claim title in himself

i. e.g. buying a necklace cheap off some guy in the parking lot

b. the person is purporting to sell only such a right or title as he or a third person has

i. buying “as is” does not disclaim this warranty

3. A seller who is a merchant regularly dealing in goods of the kind warrants that the goods shall be delivered free of the rightful claim of any third person 

a. EXCEPTION: If the buyer furnishes specs to the seller, the buyer must hold the seller harmless against a claim that arises out of compliance w/ the specifications

ii. CISG Art 41 – Seller must deliver goods free from rights or claims by 3d parties UNLESS Buyer agreed to take goods subject to that right or claim

1. No warranty against clouds on title

a. But there is a warranty again third parties’ rights or claims

b. Is this the same as the warranty to deliver good title or does this mean free from encumbrances or does this mean free from claims may or may not be rights (clouds)?
2. This doesn’t apply to intellectual property rights or claims in the goods (see Art 42)

iii. CISG Art 42 – seller must deliver goods free from a 3d party’s intellectual-property-based right or claim IF at the time of conclusion of the K, seller knew or could not have been unaware of the claim or right

1. This only applies to rights or claims under the law of the country where Buyer has his business
a. UINLESS the parties contemplated at the conclusion of the K that the goods would be resold/used in another country ( then the seller only has to deliver goods free from IP rights or claims in that country
b. When does title pass?  

i. UCC §2-401
1. Title passes:

a. in the manner and on the conditions agreed to by the parties 

b. OR, if the parties do not agree, at the time and place the seller completes performance w/ respect to delivery of the goods (even if the seller retains a security interest or a document of title is to be delivered later)

i. If K requires/authorizes seller to send, but does not require delivery ( time & place of shipment
ii. If K requires delivery to a destination ( upon tender at the destination
iii. If delivery is to be made w/o moving the goods then:
1. if seller is to deliver a document of title, ( time & place seller delivers the docs
2. if no documents are to be delivered, ( time & place of contracting (if goods are already identified) 
2. Title revests in the seller if 
a. buyer rejects the goods or otherwise refuses to receive or retain them (even if he is not justified) OR 
b. buyer justifiably revokes acceptance, ( 
3. Title cannot pass before: the goods are identified to the K
4. Buyer’s retention or reservation of title in goods shipped or delivered to the buyer is limited to a security interest
ii. CISG – The CISG does not address questions of title.  

1. Use choice of law rules to determine what law applies

c. What title passes?  

i. UCC §2-403 - A buyer gets what the seller had (or had the power to transfer)

1. EXCEPTION 1: a purchaser of a limited interest only acquires rights to the extent of the interest purchased

2. EXCEPTION 2: A person w/ voidable title has the power to transfer good title to a good faith purchaser for value.  

a. Examples of voidable title – goods are delivered under a sales trxn, but:

i. transferor was deceived as to the ID of the purchaser

ii. delivery was in exchange for a check later dishonored
iii. it was agreed that the trxn would be a cash sale
iv. delivery was procured through fraud punishable as larcenous under criminal law

b. Voidable title – the person has a right to the goods, but the real owner can take them back (unless the person transfers good title to someone else

c. Void title – the person has no right to the goods whatsoever

i. Suburban Motors – car dealer bought car not knowing it was stolen (fake paperwork).  The seller didn’t know it was stolen either.

1. The seller had void title, not voidable title, so they couldn’t transfer good title 

3. MERCHANT’S EXCEPTION: entrusting goods to a merchant who deals in goods of that kind gives the merchant the power to transfer all rights of the entruster to a buyer in the ordinary course of business

a. “Entrusting” incls delivery or acquiescence in retention

b. It doesn’t matter that 

i. there was a condition to the delivery/retention

ii. entrustment was procured through fraud
c. §1-201(9) – buyer in the ordinary course of business = 

i. someone who buys (or makes an exchange, buys on credit, or receives goods under a preexisting K)

ii. in good faith (honesty in fact) & w/o knowledge that the sale violates the rights of a 3d party

iii. in ordinary course
iv. from a person in the business of selling goods of that kind (not incl a pawnbroker)

ii. CISG Art 4 – The CISG does not address questions of title.  

a. Use choice of law rules to determine what law applies

8. Warranties of quality

a. Express Warranties

i. UCC 
1. §2-313(1) – Express warranties by the seller to the immediate buyer (a buyer that enters into a K with the seller)
a. Affirmation of fact or promise (not mere puffery) which relates to (the quality or character of) the goods & becomes part of the basis of the bargain ( goods shall conform to the affirmation or promise

i. affirmation of fact or promise – something that can be proved true or false
1. Fed Signal Corp - “built tough and long lasting” can’t be proven true or false

ii. also consider – definiteness vs. equivocality 

iii. “Cher uses it” - not a warranty bc not related to the goods

b. Description of the goods which is made part of basis of the bargain ( goods shall conform to the description

c. Sample or model which is made part of basis of the bargain ( whole of the goods shall conform to sample / model

2. §2-313(b) 
a. Seller does not have to use words like “warrant” or “guarantee” 

b. Seller does not have to have intent to make a warranty

c. Affirmation of the value of the goods OR stmt purporting to be seller’s opinion not enough

d. $50 Rolex at swap meet – no express warranty it’s a Rolex – you get what you paid for

3. Different jdxns have very different interpretations of §2-313

a. E.g., “basis of the bargain”

i. some court require that the buyer rely on the stmt

ii. some courts say this is met if the stmt was one that would tend to make buyers buy
iii. some say all stmts are a basis of the bargain UNLESS seller can show that they didn’t influence the buyer
4. Ads to the general public (not covered by 2-313)

a. Must be specific / definite enough that they would be express warranties if communicated directly

b. Must fall into one of the express warranty categories above (e.g. affirmation of fact)

c. Must for part of the basis of the bargain

i. But this raises the problem that ppl might sue under the ad even if they didn’t read it before buying, so…
5. § 2-316(1) – words or conduct relevant to the creation and limitation or negation of an express warranty shall be construed as consistent with each other where reasonable, but a negation or limitation is inoperative to the extent is is unreasonable
a. this is subject to parol /extrinsic evidence rules (§2-202)

ii. CISG 
1. Art 35(1) – Seller must deliver goods of the quantity, quality, description, & packaging reqd by the K

2. Art 35(2)(c) – Goods do not conform w/ the K unless they possess the qualities of goods the seller has held out to the buyer as a sample or model.  EXCEPTIONS:

a. The parties agreed otherwise

b. Buyer knew (or could not have been unaware) of the nonconformity at the time of the conclusion of the K

3. Remember, Art 8 – stmts have the speaker’s meaning if the other party knew that intent or could not have been unaware of it; otherwise, we give it the meaning a rsbl person would have under the circumstances

4. If puffery is frequent in seller’s country…
b. Warranty of Merchantability
i. UCC 
1. §2-314 – there is a warranty of merchantability if seller is a merchant in goods of that kind, meaning the goods must (ALL requirements must be met):

a. be such as pass without objection in the trade under the K description

b. if they are fungible, be fair or avg quality w/in the description

c. be fit for the ordinary purpose for which they are used

d. run of even kind, quality, and quantity within each unit and among units

i. (within variations allowed by the K)

e. be adequately contained, packaged, and labeled as the agreement may require

f. conform to the promises or affirmations of fact made on the container or label, if any

g. ( [Serving food or drink for value is a sale here]

2. §2-316(2) - This can be excluded or modified by the K IF the language excluding or modifying mentions merchantability
a. If it is a writing, the language must be conspicuous
i. Conspicuous = reasonable person against whom it is to operate would have noticed it 

1. this is a Q of law not fact

ii. Borden – a disclaimer of warranties in bold on the back of a form, with “See Reverse” on the front, was not enough – everything was in bold and this was small type

iii. If the person actually sees the disclaimer, but it is not conspicuous, it is still not valid

b. Language to exclude all implied warranties of fitness is sufficient if it states, e.g, “There are no warranties which extend beyond the face hereof”

c. Language like “as is” or “with all faults” also excludes all implied warranties

i. courts have interpreted this section to require the this language be conspicuous too

ii. But you still have to act in good faith (§1-203)

1. = honesty in fact & (if merchant, rsbl stds of fair dlg in trade)

d. $50 Rolex at swap meet – no warranty of merchantability – you get what you paid for

ii. CISG Art 35 (2) – Goods do not conform to the K unless:

1. (a) – they are fit for the purposes for which goods of the same description would ordinarily be used
2. (d) – they are contained or packaged in the manner usual for such goods 
a. OR, where there is no such manner, in a manner adequate to preserve & protect the goods

3. EXCEPTIONS

a. Parties agreed otherwise
b. Buyer knew (or could not have been unaware) of the nonconformity at the time of the conclusion of the K

4. Medical Marketing – Italian sold a mammogram machine to an American.  It didn’t meet FDA stds.  Held: a seller generally doesn’t have to meet the regs of another country unless:

a. The laws are the same in both countries

b. Buyer told seller about them
c. There are “special circumstances” such that seller knew or should have known 

d. ( other courts may follow this decision because of Art 7 – we want to promote uniformity

iii. Alcohol & tobacco – some things are bad for you, but we don’t want to make them un-merchantable bc then courts would be deciding what we can buy

1. Instead, we have limitations – e.g., warranties

iv. Contaminated food

1. Test #1 (reasonable expectations): Would a reasonable person expect to find the rock/bone/etc.?

2. Test #2 (foreign v. natural distinction): no breach of the warranty if the object is natural (e.g. bone in chicken); breach if not natural (e.g. rock in candy bar)

c. Warranty of Fitness for a Particular Purpose

i. UCC 
1. §2-315 – There is an implied warranty of fitness for a particular purpose if seller, at the time of contracting, had reason to know 

a. a particular purpose for which the goods were required

b. that the buyer, relied on the seller’s skill or judgment to select or furnish suitable goods

i. if the seller doesn’t have superior knowledge, may not be any reason to believe they are relying on you

c. Note: There is no requirement that the seller be a merchant

2. §2-316(2) - The warranty can be excluded or modified IF the exclusion is in writing and is conspicuous 

a. Conspicuous = reasonable person against whom it is to operate would have noticed it 

i. this is a Q of law not fact 

ii. Borden – a disclaimer of warranties in bold on the back of a form, with “See Reverse” on the front, was not enough – everything was in bold and this was small type

iii. If the person actually sees the disclaimer, but it is not conspicuous, it is still not valid

b. Language to exclude all implied warranties of fitness is sufficient if it states, e.g, “There are no warranties which extend beyond the face hereof”

c. Language like “as is” or “with all faults” also excludes all implied warranties

i. courts have interpreted this section to require the this language be conspicuous too

ii. But you still have to act in good faith (§1-203)

1. = honesty in fact & (if merchant, rsbl stds of fair dlg in trade)

ii. CISG 
1. Art 35 (2)(b) – Goods do not conform to the K unless they are fit for any particular purpose expressly or impliedly made known to the seller at the time of the conclusion of the K.  EXCEPTIONS:

a. Circumstances show that the buyer did not rely (or that it was unreasonable for him to rely) on the seller’s jment or skill

b. OR The parties have agreed otherwise

c. OR Buyer knew (or could not have been unaware) of the nonconformity at the time of conclusion of the K

2. See Medical Marketing - a seller generally doesn’t have to meet the regs of another country unless:

a. The laws are the same in both countries

b. Buyer told seller about them
c. There are “special circumstances” such that seller knew or should have known 

d. Other warranties
i. UCC § 2-314(3) – unless excluded or modified, other warranties may arise from course of dealings or usage of trade

1. Language like “as is” or “with all faults” excludes all implied warranties 

a. courts have interpreted this section to require the this language be conspicuous 

e. Other Modification or Exclusion of Warranties
i. UCC

1. You can have a warranty from a modification to the K – no consideration needed

a. remember, though, you always need good faith under the UCC (honesty in fact and, for merchants, rsbl stds of fair dlg in the trade)

2. §2-316(3)(b) – if the buyer inspects the goods or the sample or model, or if the buyer refuses to examine the goods, there is no implied warranty with regard to defect which an examination ought to have revealed to him under the circumstances.

a. Refuses to examine the goods – seller must have demanded that they be inspected

3. A court may reject a disclaimer of warranty for being unconscionable 

a. A&M Produce – facts; seller knew buyer was relying on him & he jus said it to make the sale; seems unfair to let him disclaim it

ii. CISG
1. There is no specific rule on how you can disclaim warranties. (Nations have wildly differing rules in this area)

2. Use choice of law to determine applicable rules

f. Cumulation or conflict of warranties
i. UCC §2-317 – warranties shall be construed as consistent with each other and as cumulative

1. If such construction is unreasonable the intention of the parties shall determine which warranty is dominant.  In determining intent, consider:

a. Exact or technical specifications displace an inconsistent general language of description

b. A sample from an existing bulk displaces inconsistent general language of description

c. Express warranties displace inconsistent implied warranties other than an implied warranty of fitness for a particular purpose

2. Commonwealth v. Johnson Insulation – buyer’s specs didn’t replace implied warranty of merchantability w/ express warranty of compliance w/ specs, bc specs weren’t specific enough – they specified a brand name to indicate the kind of thing they wanted, not to indicate the specific material

a. It would be different if the seller had warned the buyer that it wouldn’t be what they wanted

g. Privity 

i. Common law

1. Traditionally, for warranty actions (not torts) we required privity – a relationship that allowed you to sue:

a. horizontal privity – determines who the proper plaintiff is

i. e.g. person who bought it vs. someone in the buyer’s family

b. vertical privity – determines who the proper defendant is

i. e.g. the distributor ou bought it from vs. the original mfr

ii. UCC - §2-318 – three alternative rules – states can adopt the one they want or they can adopt none of them (e.g. CA)

1. Alt A: eases horizontal privity, but not vertical privity

a. Warranties extend to any natural person who is

i. in the family or household of the seller’s buyer (not other buyers in the chain) or 

1. or a guest in his home if reasonable to expect that such a person may use / be affected by the goods 

ii. AND injured in person by breach of the warranty

b. Seller cannot limit or exclude operation of this section

c. Most states that have adopted this alternative interpret it permissively, not exclusively: 

i. Reed v. City of Chicago – the people listed can sue, but other people can too in special circumstances (e.g. prisoner hung himself w/ paper gown – if his estate couldn’t sue, no one would be able to)

d. Different jdxns w/ this alternative hndle vertical privity differently

i. Flory – according to the statute (Alt A) no vertical privity ( no warranty action  

ii. Touchet – the statute (Alt A) is neutral on vertical privity, so look at case law 

2. Alt B: eliminates horizontal and vertical privity in certain circumstances, but only for individuals (not corps)

a. Warranties extend to any natural person who 

i. may reasonably be expected to use, consume, or be affected by the goods and 

ii. is injured in person by breach of the warranty

b. A seller cannot limit or exclude operation of this section.

3. Alt C: eliminates horizontal & vertical privity in certain circumstances; applies to corps as well as individuals

a. Warranties extend to any person who 

i. may reasonably be expected to use, consume, or be affected by the goods and 

ii. is injured by breach of the warranty

b. A seller cannot limit or exclude operation of this section with respect to injury to the person of an individual.

4. 4th option: adopt none of these

a. CA didn’t adopt any of them, so we leave it up to the courts (common law)

iii. CISG – doesn’t address privity; look at choice of law for what law to use

h. Consumer Protection Statutes 

i. UCC Art 2 does not override consumer protection statutes, e.g.:

1. Magnussen-Moss Warranty Act (federal law trumps state law)

a. Covers 

i. written 

ii. affirmations of fact / promises 

iii. made in connection w/ the sale of a consumer product 

1. (goods of the type “normally” used for personal, family, or household purposes even if the particular one isn’t)

iv. by a supplier to a buyer 

v. that are part of the basis of the bargain
b. Requires sellers to conspicuously disclose, in simple and readily ascertainable language, the terms & conditions of warranties that 

i. relates to the nature of the material or workmanship, 

ii. promises a level of performance, or 

iii. promises that the goods will remain defect-free
iv. promises to repair or provide refunds
c. Sellers can avoid its application by giving a limited warranty instead of a full warranty 

2. Song-Beverly Act (in CA) (§2-102 – Art 2 doesn’t override consumer protection statutes)

a. Prohibits sellers from disclaiming implied warranties or merchantability and fitness IF an express warranty is given

i. If no express warranty, can disclaim, but must be really precise and explanatory about it

b. Lemon law: Requires sellers to fix or, if can’t fix w/in rsbl # of attempts, replace or refund (less amt attributable to buyer’s use)

i. for cars, rsbl # of attempts is presumed after 4 attempts to fix same thing w/in 18 mos or 18,000 miles

c. Example: TV comes with a 1-yr warranty against defects & says implied warranties are limited to the duration of the written warranty

i. This raises an issue: warranties of fitness for purpose and merchantability are breached upon delivery, so it is unclear whether this disclaimer would be effective

9. Risk of loss

a. UCC 
i. §2-509 – If there is no breach, then risk of loss passes to the buyer (compare w/ §2-401 on when title passes):

1. if the K requires/authorizes seller to ship goods by carrier, and

a. doesn’t require him to deliver them to a particular place

i. ( when the goods are duly delivered to the carrier (even if shipment is under reservation)

b. requires him to deliver to a particular place, 

i. ( when the goods are duly tendered at the destination (while in the possession of the carrier) so as to enable the buyer to make delivery

2. if the goods are held by a bailee (the seller cannot be a bailee) to be delivered w/o being moved

a. (  when buyer receives a negotiable document for title covering the goods OR
b. ( on acknowledgement by the bailee of the buyer’s right to possession OR
c. ( after buyer receives a non-negotiable document of title or other written direction to deliver

3. in any other case

a. if seller is a merchant
i. ( when buyer receives the goods

b. if otherwise

i. ( on tender of delivery

4. NOTE: All of this can be changed by agreement of the parties

ii. §2-503 – tender of delivery = seller puts and holds conforming goods at the buyer’s disposition & gives buyer notice rsbly necessary to enable him to take delivery
1. manner, time, and place of tender are determined by agmt 

a. must be at reasonable hour 

b. if it is goods, must be kept available for a period rsbly necessary to enable buyer to take possession
c. unless otherwise agreed, buyer must furnish facilities rsbly suited to receipt of the goods

2. if seller is required to deliver at a particular destination, seller must comply with the requirements above AND tender the docs below

3. if a bailee has the goods and they are to be delivered without being moved seller must also tender 

a. a negotiable document of title OR 

b. acknowledgement by the bailee that buyer has right to possession
c. a non-negotiable document of title is sufficient UNLESS the buyer seasonably objects

i. notifying the bailee of the buyer’s rights fixes those rights 
ii. seller bears risk of loss & risk bailee will not honor the document UNTIL buyer has rsbl time to present the document 
iii. baliee’s refusal to honor docmt defeats tender

4. if the K requires the seller to deliver documents
a. seller must deliver them in correct form (but see section on bills of lading)

b. it is sufficient to tender the docs through the bank

i. dishonor of a draft accompanying the docs constitutes non-acceptance or rejection

iii. §2-319 – delivery terms

1. FOB (Freight on Board):

a. place of shipment – seller must ship at that place

i. seller bears risk of putting goods in carrier’s possession 

b. place of destination – seller must transport goods there at own expense and risk & must tender delivery

c. ( If either of the above is also FOB vessel, seller bears risk of loading goods on board

2. FAS (Freight Along Side) a named port - Seller must 

a. deliver goods (at own risk and expense) alongside the vessel or on a dock designated & provided by buyer

b. obtain and tender a receipt for the goods – carrier must issue bill of lading in return

3. If buyer doesn’t seasonably give instructions needed for delivery, seller may move them in any rsbl manner preparatory to shipment

iv. §2-320 – CIF and C&F

1. CIF – price includes goods, insurance, & freight to named destination in one lump sum

a. Seller must (at his risk and expense):

i. put goods in carrier’s possession & get negotiable bill of lading for entire trip

ii. load goods & get receipt showing freight is paid

iii. get insurance payable to buyer 

iv. prepare an invoice and get ay other docs to effect shipment or follow the K

v. forward & tender the docs w/ any endorsement w/ commercial promptness

b. Buyer carries risk of loss (or wouldn’t need insurance)

2. C&F (or CF) – price includes goods and freight, but not insurance

a. Seller has same obligations as CIF except the obligations to get insurance

v. Under FAS, FOB, CIF, or CF, unless otherwise agreed, buyer must pay when docs are tendered

1. Seller can’t tender, & buyer can’t demand, goods instead of docs

vi. Nat’l Heater – K said FOB as delivered.  That doesn’t make sense.  The court determined that they agreed to have risk shift at delivery

b. CISG
i. international delivery terms – Incoterms (we don’t need to know them)
10. Gap Fillers

a. §2-305 – Price 
---------------------Performance--------------------

----------------------Remedies-------------------------

1. Seller’s remedies
a. Buyer is in breach if he: (2-703)

i. Wrongfully rejects the goods

ii. Wrongfully revokes acceptance of the goods

iii. Fails to make a payment due on or before delivery

iv. Repudiates with respect to part or all of the K 

b. If buyer is in breach, seller may (§2-703

i. Withhold delivery

ii. Stop delivery by any carrier or bailee ( §2-705

1. S cannot stop delivery if

a. B has already received the foods

b. The bailee has already acknowledged to B that he is holding goods for B

c. B has negotiated a negotiable document of title for the goods

2. To stop delivery, S must notify the bailee to stop delivery

a. If there is a negotiable document of title, the bailee is not obligated to obey until it is surrendered

b. If a carrier has given a non-negotiable bill of lading, he doesn’t have to obey any such notice except by the consignor (usu S)

3. The bailee must hold & deliver the goods according to S’s instructions

a. S will be liable for any ensuing charges or damages

iii. If the goods are not identified to the K ( §2-704(1)

1. S can identify goods to the K if

a. they are conforming

b. at the time S learned of the breach, they were in S’s control

2. S can resell goods that 

a. demonstrably were intended for the particular K 

b. even if they were unfinished

iv. If the goods are unfinished ( 2-704(2)

1. S may, using rsbl commercial j’ment to avoid loss, either 

a. Complete the manufacture and identify the goods to the K

b. Cease manufacture and resell for scrap or salvage value

c. Proceed in any other reasonable manner

2. S must compare 

a. The loss if S completes the goods

i. (K price) – (estimated resale value)

b. The loss if S does not complete the goods

i. (K price) – (cost to complete) – (salvage value)

v. Resell the goods and recover damages based on resale price ( §2-706

1. Damages = (resale price) – (K price)

a. Plus incidental damages

b. Less expenses saved by the breach

2. It is not necessary that the goods existed or were identified to the K before breach

3. The resale must be in a commercially reasonable manner

a. For a private sale, S must give B rsbl notice of intent to resell 

b. For a public sale, 

i. only identified goods can be sold unless there is a recognized market for public sale of futures

ii. must be at a usual place for public sale if rsbly available

iii. goods must be in view of those attending or the notification of sale must state where they are & must allow rsbl inspection by prospective buyers

iv. the seller may but them

4. Someone who buys the goods at resale takes them free of rights of B

5. S keeps any profits

a. A buyer w/ a security interest who resells must return excess 

vi. Recover damages for non-acceptance( §2-708

1. Damages = (mkt price at time and place for tender) – (unpaid K price)

a. plus incidental damages

b. less expenses saved by the breach

vii. Recover lost profit (LOST VOLUME SELLERS) ( §2-708

1. This is only available if damages for non-acceptance would not put S in as good a position as performance would have

a. E.g. lost volume sellers 

2. Damages = profit S would have made including rsbl overhead

a. Two ways to calculate damages (courts are split)

i. (K price) – (variable costs)

ii. (K price) – (variable costs) – (fixed costs)

b. plus incidental damages

c. plus costs reasonably incurred

d. minus credit for payments B has made or proceeds of resale

viii. Bring an action for the price ( 2-709

1. Damages = price of goods 

a. Plus incidental damages

2. Only available if

a. Buyer accepted the goods

b. The goods were conforming AND were lost or damaged w/in a commercially rsbl time after risk of loss passed to B

c. The goods were identified to the K AND S is unable to resell at a rsbl price w/ rsbl effort or

i. (or circumstncs indicate the effort would be unavailing)

3. If the goods identified to the K are in S’s control, 

a. he must hold them for B 

i. upon payment of the j’ment B has a right to the goods

b. if resale becomes possible S may resell them at any time prior to collection of the j’ment 

i. the proceeds must be credited to B

4. There is no duty to mitigate damages (F & P Builders) 

a. e.g. by reclaiming the goods already accepted

ix. Cancel the contract

c. If buyer is insolvent, seller may ( §2-702

i. Stop delivery by a bailee or carrier ( §2-705

ii. Reclaim the goods upon demand 

1. Demand must be made w/in 10 days after receipt UNLESS

a. a misrepresentation of the buyer’s solvency was made 

b. to the particular seller 

c. in the 3 months before delivery 

2. Seller may not reclaim the goods if the buyer has resold to a good faith purchaser ( §2-403

3. Upon successful reclamation, the seller will have no other remedies

d. Incidental and consequential damages

i. There is no provision allowing S to get consequential damages

1. it is not generally foreseeable that S wouldn’t have other money available 

2. it is allowed in some circumstances under the revised UCC

ii. Incidental damages include any commercially reasonable charges, expenses, or commissions (§2-710)

1. incurred in stopping delivery

2. in the transportation, care, and custody of the goods after B’s breach
3. in connection with return or resale of the goods

4. otherwise resulting from the breach

b. B has a right to restitution if S w/holds delivery bc of B’s breach

i. B is entitled to restitution for the payments he made less

1. Liquidated damages, or

2. If there is no LD clause, the lesser of

a. 20% of the value of performance

b. $500

ii. This may be offset by 

1. The amt S is entitled to recover in damages, and

2. The value of any benefits received by B bc of the K

iii. If B paid in goods, use their rsbl value or resell value as payments

1. Resale must be in a commercially reasonable manner if S has notice of B’s breach

2. Buyer’s remedies

a. Buyer has remedies under the UCC if (§2-711)

i. S fails to make delivery

ii. S repudiates

iii. B has rightfully rejected the goods

iv. B has justifiably revoked acceptance 

v. B has accepted tender and has given S notice of breach

b. By agreement, the parties may provide for add’l or diff’t remedies or may alter the measure of damages (§2-719)

i. For example, the K may limit the buyer’s remedies to

1. return of the goods and recovery of the price

2. repair and replacement of nonconforming goods or parts

ii. The remedies so provided are not exclusive unless expressly agreed to be 

iii. If a limited or exclusive remedy fails of its essential purpose, the remedies in the UCC are available

c. If B has accepted and has not revoked acceptance ( §2-714

i. B must notify S of any breach or B loses all remedies (§2-607(3)(a))

1. Notice must be w/in a rsbl time after B discovers (or should’ve discovered) the breach

2. Notice must be given even if S knows of the problem

3. Complaints before acceptance are not adequate

4. Courts disagree over whether

a. Notice must be given before a suit or filing a suit is adequate 

i. Aqualon – filing a suit was not adequate notice

b. Notice of a defect is enough or notice of dissatisfaction or breach is needed

i. In one case, bringing a car in for repair was notice

ii. CA requires notice of a breach, not just a defect

c. Merchants and sellers should be treated differently                                

d. Notice must be given to a remote seller

ii. B can get damages for [expectation damages]:

1. any loss 

2. resulting in the ordinary course of events 

3. from the seller’s breach 

iii. B can get damages for breach of warranty, 

1. Damages = (value as warranted) – (value as is) 

a. plus incidental and consequential damages

b. (unless special circumstncs show different proximate damages)

2. “Value” = resale value as of the time and place of acceptance

3. “Value as warranted” = the price of something that met the warranty, (even if only higher-quality goods would do that)

a. Chatlos – there was nothing of equal quality that would do the things warranted; the court determined “value as warranted” using the price of the higher-quality things

4. If the cost of repairing the goods (so that they meet the warranty) is less than this measure of damages

a. most courts would award repair costs instead

b. some might not, though

iv. B can get incidental and consequential damages

d. If B has not accepted or has revoked acceptance ( §2-711

i. Cancel all or part of the K 

1. If it is an installment contract ( §2-612

ii. Recover any price paid for that part 

1. If buyer rightfully rejected or revoked acceptance
a. Buyer has a security interest in the goods in his control for

i. The price already paid, and

ii. Expenses rsbly incurred in their inspection, receipt, transportation, care, & custody

b. Buyer may hold and resell them as an aggrieved seller would resell goods ( 2-706 

iii. And either:

1. Cover and collect damages based on cover price( §2-712

a. Damages = (cost of cover) – (K price) 

i. plus incidental & consequential damages ( §2-715

ii. minus expenses saved bc of the breach

b. “Cover” is 

i. a reasonable purchase / K to purchase substitute goods 

1. Must be “reasonable” as to

a. The price paid

b. The type of goods purchased

i. Should be the same basic type

2. Reasonableness is a Q of fact (Mueller) 

a. Mueller – B couldn’t get a 985 Porsche, so he got a 1986 ( rsblness & good faith are Qs of fact for a jury

ii. in good faith ( 2-103 and
1. “good faith” = honesty in fact (§1-201)

2. “good faith” for merchants = honesty in fact and observation of rsbl commercial stds of fair dlg in the trade (§2-103)

3. Good faith is a Q of fact (Meuller)

iii. without unreasonable delay 

1. If B’s delay is unrsbl, this remedy isn’t available & damages will be based on mkt price

c. There is no duty to cover, 

i. But failing to cover may affect consequential damages

2. Recover damages based on market price ( 2-713

a. Damages = (market price) – (K price)

i. plus incidental & consequential damages ( §2-715

ii. minus expenses saved bc of the breach

b. Time of “market price” 

i. If S breached, when B learned of the breach

ii. If S repudiated, there are three views
1. when S actually repudiated

2. when B fully realized S wouldn’t perform

a. B can try to convince S to perform

3. the time of delivery

a. Hess – S repudiated and B waited to buy substitute goods ( mkt price determined at time of delivery

c. Place of “market price” 

i. if B rejected the goods after arrival or revoked acceptance ( place of delivery

ii. otherwise (place of tender

d. This remedy is not available if B covers

i. If B is a lost volume seller, it is not “cover” to buy add’l goods unless specifically to replace the ones in the K 

1. “lost volume seller” = you could have made another sale and it would have been profitable

a. Jon-T Farms – B was a middle man who resold grain ( lost volume seller 

3. Recover the goods (replevin) ( §2-502

a. This remedy is only available if 

i. S fails to deliver or repudiates, AND

ii. The goods have been identified to the K

b. B must 

i. be unable to cover after rsbl effort (or circumstances indicate that cover would be unavailing)

ii. or have already paid or tendered the security interest for delivery

4. Seek specific performance ( 2-716 

a. This remedy is only available if S fails to deliver or repudiates
e. Incidental and consequential damages ( §2-715

i. Incidental damages

1. In connection w/ the rightful rejection of goods
a. expenses rsbly incurred in inspection, receipt, transportation, and care and custody of the goods 

2. In connection w/ effecting cover 

a. any commercially rsbl charges, expenses, or commissions 

3. Any other reasonable expenses incident to the delay or other breach

ii. Consequential damages

1. Any loss 

a. resulting from any requirements & needs 

i. of which the seller had reason to know 

ii. at the time of contracting 

b. and which could not reasonably be prevented 

i. (by cover or otherwise)

2. Injury to person or property 

a. proximately resulting 

b. from breach of warranty

iii. The K may limit or exclude consequential damages by contract unless the limitation or exclusion is unconscionable (§2-119(3))

1. If a K limits warranties, but the warranties provided fail of their essential purpose the regular UCC remedies are available AND

a. Some courts will also throw out a provision excluding consequential damages – there are three approaches here:

i. some say you can get consequential damages

ii. some say you can get them, but only for damages that occurred after the repair & replace remedy failed

iii. some say you can’t get them unless the exclusion is unconscionable (Chatlos)

2. It is prima facie unconscionable to limit damages for injury to the person in the case of consumer goods 

3. Chatlos – the court held that the exclusion of commercial consequential damages was not unconscionable

3. Remedies available to both parties

a. Parties may also sue in tort

i. Benefits of suing for tort damages

1. punitive damages available

2. may have a different statute of limitations

3. privity is not required

4. notice is not required

5. you only need proximate cause (not foreseeability)

ii. A party may not sue in tort for economic damages resulting from breach of K

1. “economic damages” = the goods simply do not work properly

iii. Buyer may sue in tort if 

1. there are other damages besides economic damages

a. e.g. personal injury

b. physical damage to other property

2. the tort claim arises out of separate facts than any breach of K claim

a. The key is a duty separate from the duties in the K

b. Robinson Helicopter Co. – claims of fraud and intentional misrepresentation arose out of separate facts & were allowed
iv. Breach of the warranty of merchantability may give rise to strict products liability

b. The K can specify liquidated damages

i. They must be rsbl in light of 

1. the anticipated or actual harm caused by the breach

2. the difficulties of proof of loss

3. the inconvenience or non-feasibility of otherwise obtaining an adequate remedy

ii. A term fixing unrsbly large LD’s is void as a penalty

iii. A term fixing very low LD’s could be voided as being unconscionable (but this is much less likely)

iv. Take or pay provisions aren’t LD’s 

1. but most courts won’t uphold them as being unconscionable
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