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INTRODUCTION AND PRELIMINARY INFORMATION

I) THE SCOPE OF UCC ARTICLE II
A) Covers transactions in goods (not explicitly defined by the code)
B) §2-105: things (including specially manufactured goods) which are movable at the time of identification to the K for sale
i) Movability is not determined when the K is made (i.e. future goods are subject to Art II if they are movable at the time they are identified to the K for sale)
ii) Identified to the K: At the time the K is made if it is for the sale of goods that are already existing and identified
(a) For future goods, identification occurs when the goods have been manufactured and are shipped, marked, or otherwise designated by the seller as the subject matter of the K 
iii) Must be a K for sale (not a lease)
(a) §2-106(1): Sale is the passing of title from seller to buyer for a price 
(b) §2-401(2): Title will pass when seller has completed performance with respect to the delivery of goods (if parties have not specified when title will pass) 
(c) Can be either a present sale of goods OR a K to sell goods at a future time 
C) What is a merchant? ( UCC §2-104(1): A person who:
i) Deals in goods of the kind OR
ii) Who represents himself as having knowledge or skill peculiar to the practices or goods involved in a transactions OR 
iii) Whose employment of an intermediary with particular skills makes it reasonable to attribute such knowledge or skill to the employer
D) Some Terms Defined
i) §1-103: Principles of law and equity supplement other articles (duress, fraud)
ii) §1-201(19): Good faith—honesty in fact in conduct or transactions
(a) §2-103(1)(b): For a merchant—honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade
(b) §1-203: Every K or duty imposes obligation of good faith in its performance or enforcement
iii) §1-201(26): Notice is given when a person takes such steps as may be reasonably required to inform the other in the ordinary course whether or not such other actually comes to know of it
(a) A person receives notice when:
(1) It comes to his attention, OR
(2) It is duly delivered to the place of business through which the K was made or at any other place held out by him as the place of receipt for such communications
II) SCOPE OF THE CISG
A) Applies to a sale of goods transaction if (doesn’t define “goods”)
i) The buyer is located in a nation that has adopted the CISG
ii) The seller is located in another nation that has adopted the CISG AND
iii) The parties have not opted out of the CISG in their K
iv) Unlike UCC, does not provide that there is an implied covenant of good faith and fair dealing in sales K’s (however—implicit through Art 7)
B) Art 4: Only deals with questions of K formation and the rights and duties of the parties arising out of the K 
i) Excludes the validity of the K or any of its provisions or of any usage AND
(a) Validity: SOF, unconscionability, capacity, fraud, duress
ii) The effect which the K may have on the property in the goods sold 
(a) Does not deal with questions of title to goods
C) Art 6: Allows parties to opt out of the application of the CISG or to limit its application to certain areas
D) Art 7: Decision makers should have regard for the CISG’s “international character and the need to promote uniformity”
i) (2): when you have a question involving the CISG, which is not expressly settled, it is to be determined in accordance with the general principles of the convention
(a) If there are no general principles you look to international private law 
ii) 3 factors to determine the meaning of a section

(a) Internationality
(1) Promote commerce between nations: we don’t want one nation to interpret this in a way that favor’s their countries way of doing business
(b) Uniformity
(1) Courts should take what other countries courts do into consideration when applying the CISG
(c) Good faith
(1) Interpret rules in way that promotes good faith in these transactions
E) Art 9(1): Parties are bound by any usages to which they have agreed and by any practices which they have established between themselves (course of dealing, etc) 
i) Imposes a reason to know standard as to the trade usage 
F) Arbitration
i) Parties can agree to it either in the sales K or subsequently 
ii) Not binding precedent on courts or other arbitration tribunals, but they may be influential (especially given goal in Art 7)
iii) Instances in which arbitration decision may be overruled 
(a) The award was procured by corruption, fraud, or undue means
(b) Evidence of partiality or corruption among the arbitrators
(c) Arbitrators were guilty of misconduct which prejudiced rights of one of the parties OR 
(d) If arbitrators exceeded their powers (violations of public policy or awards based on a manifest disregard of the law)
DETERMINING WHICH LAW TO APPLY

I) IS THE CONTRACT FOR THE SALE OF GOODS? (Goods – UCC vs. Services – C/L)
A) Goods: Art II will apply (as consumers, we want this b/c warranties will apply) 
i) UCC §2-314: Serving of food in a restaurant: restaurant is liable for serving un-merchantable food
ii) Custom made goods 
iii) UCC §2-107: Extraction of minerals if the seller is to sever the minerals from the land; if buyer takes the minerals out, then it’s predominantly services.
iv) Sale of crops if they can be severed without material harm 
v) Sale of timber (never material harm)
B) Services: Must prove negligence (much harder) 
i) Hospitals: administration of drugs for surgery is found to be for services for public policy reasons.  Even though it is a transfer of title for goods for price paid (surgery), predominant purpose of the transaction was the surgery 
ii) Electricity/Water: If it costs more to transport the utility to a certain location, it is considered more of a service than a sale of goods 
iii) Writing a book: K for sale of book in its completion is a sale of goods, but K for writing a book is a service 
iv) Extraction of Minerals if the buyer is to sever the minerals
C) Two Approaches:
i) All or nothing (maj): K is either for the sale of goods or the rendition of services 
(a) Use the predominant purpose test to determine the main use of the goods 
(1) Epstein v. Giannattasio: P visited beauty parlor; claims that she suffered dermatitis and related injuries because of treatment. 
(2) Court held that this was a transaction for services, thus no warranty’s could be implied 
ii) Hybrid: Treat sale of good and services part of K separately with different rules 
(a) If it was mainly a services transaction and problem is with performance, UCC does not apply 
(b) If it was mainly the sale of goods, and the goods themselves were defective, UCC applies (i.e. warranties can be implied) 
(c) Newark v. Gimbel’s Inc.: P went to a beauty parlor; got a perm and blistered 
(1) Court held that this was a sale of both goods and services under the hybrid method
(2) Because the product was bad, Art II applied (i.e. the implied warranty of fitness)
II) WHICH LAW APPLIES IN AN INTERNATIONAL SALES TRANSACTION?
A) CISG applies in Two Situations:
i) Article 1(a): If both parties’ place of business are in countries that are signatories.
(a) Place of Business: not defined in CISG.
(b) Article 10(a): If a party has more than one place of business, the “place of business for Article 1(a) purposes is that which has the closest relationship to the K and its performance, having regard to the circumstances known or contemplated by the parties at any time before or at the conclusion of the K.
(1) Article 10(b): If a party does not have a place of business, reference is to be made to his habitual residence
ii) Article 1(b): If only 1 party is a signatory, and private international law (i.e. conflict of law rules) determines that the substantive law to be applied is that of a signatory state (i.e. CISG)
(a) In U.S.—conflict of law rules used to determine substantive law is §1-105

(b) Article 95: If a party makes an Art 95 reservation, the CISG cannot not apply to the transaction unless both parties are signatories
(1) Therefore, a signatory’s domestic law (UCC in U.S.) will apply to the transaction.
(c) If the CISG applies (either when 1 or both parties are signatories) and there is a “gap” in the provisions, courts will apply its own choice of law rules to decide which country’s domestic law governs
(1) If US substantive law governs and the state has adopted the UCC, look to §1-105
· UCC §1-105: If parties have contracted for a given choice of law to govern, it will so long as the state if it bears a reasonable relationship to the transaction
· Reasonable: no definition – it’s left to judicial discretion
(2) If parties have not contracted for a given choice of law, the substantive law (i.e. the state’s UCC) of the forum state will apply so long as the transaction bears an appropriate relationship to the forum state
· Appropriate: Different meanings in different states: 
· Most significant contacts test
· Seller’s Location
· Domicile of one party
(3) If it is before an arbitrator, the choice of law is determined by the K; if no choice of law indicated, arbitrator will use the choice of law rules he deems appropriate
B) If one party is not a signatory, and the case is brought in the country that IS a CISG signatory, that country applies its private international law to determine whether the CISG applies (i.e. if under conflict of law analysis, the proper law is that of a signatory)
i) If CISG applies, we look to see whether the signatory has made an Art. 95 reservation
(a) If so, then their domestic choice of law rules apply (i.e. UCC).
(b) If not, then the CISG applies (until there is a gap)
C) If one party is not a signatory, and the case is brought in the country that is NOT the CISG signatory, then we look to its private international law (i.e. conflict of law) in that country
i) Hague Convention: where the seller is located governs, unless seller’s agent took the order at the buyer’s location (in which case law of buyer’s nation applies) 
ii) Rome Convention: Where characteristic performance of the sales K happened is the domestic law that governs
iii) Inter American Convention: domestic law of the nation with the closest ties applies
D) Example: Madeus v. November Hill Farm: VA buyer contracted to buy a horse from a German seller.  Buyer attempted to rescind the K after taking delivery (claimed horse was lame).  Seller brought action in VA to recover the purchase price for the horse (contending that VA bore an appropriate relation to the transaction so that UCC applied)
i) If horse is not lame on day of acceptance, there is no breach; if horse is lame on day of delivery, there is a breach (delivering non conforming goods)
(a) §2-510: Once the risk of loss passes to the buyer (can be acceptance, performance, or delivery), anything that happens thereafter is buyer’s problem.  Determine whether goods conform at the point at which the risk of loss passes
ii) Court held that German law should govern the transaction, because under VA choice of law rules (common law), place of performance governs (where the horse was delivered); German law also governed buyer’s claim concerning the validity of the K (where the K was made)
CONTRACT FORMATION

I) Once we determine what law applies, we have to see whether an enforceable K has been formed (by interpreting the parties intent)
A) Part 2 of UCC and Part II of CISG apply
i) Some nations have opted out of Part II of CISG by means of Art 92
ii) CISG Article 92: If a party has made an Art 92 reservation, they have opted out of Part II (formation of the K) or Part III (sale of goods) of the CISG
iii) Therefore, the parties domestic law must be used to resolve K formation issues if the choice of law rules point in their direction
II) Contract Formation: 
A) Essentials: Mutual assent, consideration, legality of object, capacity of the parties, and formality of memorialization
i) Mutual assent: A contracting party is bound by the apparent intention he outwardly manifests to the other contracting party
III) Offer: Must be able to say that offeree is making a commitment that if offeror accepts, there is a K (takes away offeror’s power to say no)
A) UCC

i) Firm offer (UCC §2-205): Merchant making assurances or promises that “offer” will be left open (language must give express assurances that the offer will not be revoked)
ii) UCC §2-204: K for the sale of goods may be made in any manner sufficient to show agreement including conduct by both parties recognizing the existence of such a K
iii) UCC §2-204 (3): Even if more than one terms are left open, the K is not void for indefiniteness if the parties intended to make a K and there is reasonably certain basis for determining an appropriate remedy.
(a) Reasonably Certain Basis: you need quantity and subject matter.
B) CISG
i) Art 14: A proposal constitutes an offer if it is 
(a) Sufficiently definite AND
(1) Sufficiently definite if it indicates the goods and expressly or implicitly fixes or makes provisions for determining quantity and price 
· Implicitly: CISG can fix the price via custom, usage of trade, etc
ii) Indicates the intention of the offeror to be bound
iii) Art 15: An offer becomes effective when it reaches the offeree 
iv) Art 16: Until a K is concluded, an offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance.  
(a) BUT, an offer cannot be revoked if:
(1) It indicates that it is irrevocable (possible, but not determinative that there is a fixed time for acceptance, but just because it gives a fixed time is not necessarily sufficient to show that it is irrevocable) 
(2) It was reasonable for the offeree to rely on the offer as being irrevocable and he has so relied 
(b) Ex: If seller is from a country where offers are irrevocable until the date stated and buyer is from a country where offers are generally revocable even before the time stated (such as the US), under Art 8, if seller is reasonable in their belief, the offer is going to be irrevocable
C) NOTE: Purchase Order is usually an offer, BUT it could simply be an inquiry.
D) NOTE: Catalogs, based on UCC, are seen as solicitations for an offer (based on policy)
E) NOTE: §2-205 O.C. #3: Option + Consider (based on C/L) = Irrevocable.
IV) Acceptance: 
A) Common law (last shot doctrine): If the terms of the K are different, they constitute a rejection and a counteroffer.  If the original offeror performs, the original offeror was accepting the counteroffer 
i) Person who sent the last form before acceptance had all their terms in the K
B) UCC
i) §2-206: Permits acceptance in any reasonable manner, including performance, unless the offer is clear as to an exclusive mode of acceptance
(a) §2-606: Acceptance of goods occurs when the buyer after a reasonable opportunity to inspect the goods
(1) Signifies to the seller that the goods are conforming or that he will take or retain then in spite of their non-conformity OR
(2) Fails to make an effective rejection, but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them OR
(3) Does any act inconsistent with the seller’s ownership, but if such action is wrongful as against the seller it is an acceptance only if ratified by him 
(4) Acceptance of a part of any commercial unity is acceptance of that entire unit
ii) §2-207: A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms ( K exists even if minor varying terms in the acceptance.  (Eliminates the last shot doctrine.)  
(a) When a written confirmation follows an oral agreement
(b) When the offeree’s responsive writing (either to a writing or an oral offer) contains a definite and seasonable expression of acceptance without expressly conditional language
(1) Was there a definite expression of acceptance?
· Definite expression of acceptance: When a party is willing to be bound by the terms of the offer and only the terms of the offer
· If acceptance is made expressly conditional on assent to the new terms, then it is not a definite expression of acceptance and there is no K unless offeror assents 
· May also not be a definite expression of acceptance if court feels offeree’s terms are important enough or if that does not seem to be offeree’s intent(thus, terms will be incorporated
· If there IS a definite expression of acceptance (not expressly made conditional)
· Once there is a definite expression of acceptance, offeror (merchant or non-merchant) need only object to keep offeree’s additional/different terms out (There is at least a K on the terms of the offer though
· As between merchants, the additional terms are proposals.  Additional terms in the K automatically included unless there is:
· A timely objection by the offeror, 
· The terms materially alter the K, or 
i. Materially alter: terms that would result in surprise or hardship if incorporated with express awareness of the other party
ii. NOTE: Arbitration provisions are usually deemed to be material alterations unless the parties in their trade or prior dealings have had such provisions.
iii. Examples of terms that would “materially alter” the K and result in surprise or hardship: Negation of standard warranties; 90% or greater quantity leeways where the trade allows more; a clause reserving the right of the seller to cancel upon failure to pay any invoice when due
iv. Examples that involve no element of unreasonable surprise or hardship: Clause fixing a reasonable time for complaints; Interest on overdue invoices; Clause limiting the right of rejection for defects
· The original offer was expressly limited to its terms.
· As between non-merchants, the additional terms only become part of the K if the offeror expressly or by their actions, accepts those terms
· No additional terms automatically become part of K
· Look to common law—can accept by silence.
· NOTE: Some courts use a knock-out provision where you eliminate the two contradictory terms and  use a gap-filler.
· If there is NOT a definite expression of acceptance
· If no definite expression of acceptance, no K unless there is conduct which indicates existence of a K (if no conduct, no K)
· If a K is formed by conduct, it contains only the terms found in both writings and gap fillers (as necessary)
· If there is only 1 writing, must at least be agreement on quantity and subject matter(will be evidenced by performance/delivery (the rest can be gap fillers)
i. If the writing is the offer, and the acceptance is performance, the K is formed on the terms of the offer
ii. If there is an oral agreement followed by a written confirmation, the terms of the agreement are determined by 2-207(2)
· Writing does NOT constitute acceptance, but rather a rejection if either:
· The writing is NOT a definite and seasonable expression of acceptance OR 
· The acceptance IS made expressly conditional on the offeror’s assent to additional or different terms (no K unless offeror accepts new terms)
iii) Dorton v. Collins: Carpet Mart made oral agreements via phone with C & A and later completed acknowledgment forms.  The forms said, “acceptance of order is subject to all terms, including arbitration.” CM doesn’t want to abide by the arbitration clause.  
(a) 2 ways there could have been a K

(1) Oral agreement (over the phone) with a written confirmation containing additional terms 
(2) Oral offer and a definite expression of acceptance (by virtue of the form that was sent) containing additional terms 
· Was the acceptance expressly made conditional on assent to those terms (i.e. the arbitration provision)? ( Court says no (construes assent very narrowly as requiring word “assent”), therefore there was acceptance
· Because parties are merchants, is the arbitration provision a material alteration?  (  Usually yes (unless course of performance dictates otherwise) 
iv) Hill v. Gateway: Buyer orders computer over the phone and pays with credit card.  Box includes arbitration provision, and gives buyer 30 days to return computer if they do not like terms.  Buyer doesn’t like computer, and sues.  Gateway moves to arbitrate, which the DC refuses.
(a) Court held that the terms in the box were the K.  However, the arbitration provision was not part of K
(1) Oral agreement by phone; buyer’s acceptance was keeping the computer (acceptance by silence) 
· If no oral agreement, consumer’s order could serve as offer and comp sending it being the acceptance
(b) Because the parties are not merchants, additional terms (i.e. arbitration provision) would not become part of the K unless expressly assented to by the consumer (didn’t happen here)
C) CISG
i) Art 18(1): A statement made by or other conduct of the offeree indicating assent to an offer is an acceptance.
(a) Silence or inactivity does not in itself amount to acceptance 
(b) (2): Acceptance of an offer becomes effective at the moment the indication of assent reaches the offeror.
(c) Art 21: Late acceptance can still be effective as an acceptance if without delay the offeror orally so informs the offeree or dispatches a notice to that effect
ii) Art 19(1): Adopts the mirror image rule(A reply to an offer which purports to be an acceptance containing varying terms is not an operative acceptance but instead a rejection and a counteroffer.
(a) A reply with additional or different terms cannot conclude a K.
(b) (2): A reply to an offer which purports to be an acceptance but contains additional or different terms which do not materially alter the terms of the offer constitutes an acceptance, unless the offeror, without undue delay, objects orally to the discrepancy or dispatches a notice to that effect
(1) Material alteration: Price, payment, quality, and quantity of the goods, place and time of delivery, extent of 1 party’s liability or settlement of disputes (almost everything)
(c) Acceptance may contain immaterial, additional, or different terms, so long as the offeror does not timely object.
(1) If he doesn’t object terms of the K are the terms of the offer with the modifications in the acceptance
iii) No performance cases: Where contracting parties exchange writings without performance.
(a) NOTE: Under Article 19, no K is formed 
iv) Performance cases: Where performance follows an exchange of writings containing non-identical terms, K is formed on the terms of the last reply prior to performance.
v) Filanto v. Chilewich: Δ (buyer) sent П (seller) a letter with a K attached.  K included an arbitration clause.  Δ’s letter incorporated by reference the terms of that K.  P responded by letter agreeing to the incorporation of only 3 of the terms (not arbitration).  On March 13, Δ dispatched a memo to П reincorporating terms of K.  Δ opened a letter of credit in P’s favor, as required under the terms in the memo.  П signed and returned Δ’s memo, but deleted all but 3 of its terms.  1st shipment was delivered.  Δ did not purchase remainder.  П sued; relied on K, adhering to claims adjustment provision.
(a) Court held that P was bound by the arbitration clause because П relied on portions of the K themselves (all or nothing). ( Δ’s memo on March 13 was an offer.
(b) Under 18(1), P’s acceptance could be the furnishing of the letter of credit could be other conduct indicating assent.
(1) If not considered other conduct, must deal with proposed changes on the cover letter.
(2) Under 19(1), Aug 7 response altered the terms( therefore it was a rejection and a counter offer.
(c) Because an arbitration clause is material, there is no K (otherwise there would be a K under 19(2)).
STATUTE OF FRAUDS

I) UCC
A) §2-201: K for the sale of goods for $500 or more must be evidenced by a writing signed by the party to be charged that evidences the existence of a K (amendments will raise this to $5K); NOTE: All this does is shows whether there is a K – gets it to the trier of fact; NOTE ALSO: It doesn’t have to be an actual K – just has to be sufficient writing to indicate a K has been made.
i) Requirements:
(a) A writing indicating a K for sale 
(1) NOTE: K itself does not have to be in writing—just to have some writing to indicate that a K for sale has been made between the parties
(b) Signed by the party to be charged with making the K, AND
(1) Signature: Any symbol executed or adopted by a party with present intention to authenticate a writing
(c) Expressly states a quantity term (and subject matter)
(d) Cohn v. Fisher: P advertises a boat. D inspects boat and makes offer of $4,650 which P accepts.  D gives P a check for half the price and writes “deposit…full amount $4,650” on the back of the check.  D repudiates and stops payment on check.  P now sues.  Can D raise the SOF as a defense?  
(1) Was there a K? ( UCC §2-204: You need: 1) Intent and 2) Basis for Remedy.  
(2) Court holds that SOF has been met (under § 2-201) the check implied that a K for sale had been made (signed by D) and indicated the subject matter and quantity of the K
(3) Admission: § 2-201(3)(b): Once you admit the existence of a K, you can’t use SoF as a defense.
· Form of Testimony? ( Should the other side have a chance to depose you? ( Split of Authority.
· At what stage?
B) Merchant confirmation rule. 
i) §2-104: A merchant deals in goods of the kind or holds himself out by his occupation as having particular knowledge about the goods.
ii) §2-201(2): If one merchant sends a writing confirming their K to the other merchant, and other merchant does not object within 10 days, SOF cannot be asserted as a defense (not admitting existence of K).
(a) Party receiving it must know of the contents and 
(b) It must be in writing and confirm K.  
(c) Signed? ( §1-201(39): Letterhead ( need to look to intent (subjective 1st; objective 2nd) to authenticate.  
C) Exceptions:  
i) §2-201(3)(a): If the goods are specially manufactured for the buyer (unique) and seller has made substantial steps in the manufacturing process, K is enforceable
ii) §2-201(3)(b): “Admissions Exception”  K is enforceable if party against whom enforcement is sought admits in the pleading, testimony or otherwise in court that a K for sale was made, but the K is not enforceable under this provision beyond the quantity of goods admitted
(a) NOTE: Need not admit entire K – may be able to admit only portions (offer, etc.)
iii) §2-201(3)(c): Partial performance may satisfy the SOF
(a) For the quantity of goods which have been received and accepted or for which payment has been made and accepted (not the whole K)
(1) Allows us to prove existence of agreement only.
(b) Cohn: At which point in time is money enough? ( Split of Authority:
(1) All (this was the idea of the statute)
(2) Some
iv) Although not a “technical” exception, some courts find proof of estoppel/detrimental reliance to be an exception to the SOF as well
II) CISG
A) Art 11: A contract of sale need not be concluded in or evidenced by writing and is not subject to any other requirement as to form.  It may be proved by any means, including witnesses.
i) Domestic SOF not applicable under this statute.
ii) Art 96: Nations are permitted to opt out of this by making a declaration under Art 96 
(a) CISG is silent on the question of whether a writing is required—to be decided by other law.
iii) Art 12: When a party opts out of Art 11 under Art 96
(a) Look to choice of law as determine by the forum court, which will apply its domestic conflict of law rules.  Then, court will adopt whatever rules is found is the jdx whose substantive law applies (via conflict of law analysis) 
(1) If it is its own substantive law, can apply own SOF requirement 
· Ex: US, SOF (or exception) must likely be satisfied.
(2) If it is another country’s substantive law, can apply their SOF requirement
MODIFICATIONS

I) UCC: §2-209(1): Modifications are enforceable even if not supported by consideration(Basically, makes it possible for parties to exclude oral modifications.  
A) Valid as long as it is made in good faith (i.e. a legitimate commercial reason for the modification) 
i) Good faith is the replacement for consideration.
ii) Parties should be able to change terms of agreement, but must be practical, reasonable, and anticipated by both parties 
iii) Look to doctrines of duress and bad faith for protection against exploitive or opportunistic attempts at modification
B) 2-209(2): Parties, by agreement, may require that any modification of a K be in writing 
i) NOTE: This is usually disregarded by the parties.
C) 2-209(3): If a K is modified within so as to fall within the SOF, §2-201 must be satisfied (look to the modified K as a whole, not the part which was modified) even if parts individually did not fall within it
i) If the quantity is modified, the modification is not enforceable
ii) If anything but the quantity is modified, nothing that prevents enforcement of modification
D) Wixon Jewelers v. Di-Star: D enters into agreement with distributor, whereby so long as P buys at least 6 diamonds and orders $2500 of diamonds per month.  P fails to do so—claim there was an oral modification of agreement under which they would have to purchase same amount of diamonds per year, but didn’t have to be purchased monthly.
i) Whether modification needs to be in writing – really depends on whether the K nee
ii) Court held that the oral modification was not enforceable because it did not meet the SOF(P was thus in breach for not meeting requirements of original K (for diamonds) 
iii) Counter: SOF is met because the initial writing is sufficient.  Because they did not increase quantity, modification should be enforceable
E) RULE: Where we don’t have a writing and therefore cannot satisfy §2-209(2), we can go to (4) and (5) and use the waiver in lieu of the modification.  
i) 2-209(4): A modification that does not meet the above may serve as a waiver (i.e. even if “modification” is unenforceable, there is still no breach because requirements in original K have been waived)
(a) Waiver: intent to relinquish a known right.  A waiver may be made orally.
(b) NOTE: Some courts require that §2-209(2) and (4) be read together—an attempted modification is effective as a waiver only if there is reliance.  
(1) Reliance is a common substitute for consideration in making a promise legally enforceable
ii) 2-209(5): Waiver may be retracted upon reasonable notice while the K is executory, unless it would be unjust in view of material reliance.  
(a) If there is no reliance, waiver can be retracted, and parties must comply with original agreement.  
(b) If a K forbids oral modifications, cannot orally modify the K to take out that requirement.  
(1) Wisconsin Knife v. National Metal: P (buyer) and D (seller) had a K for the sale of spade bit blanks that contained a no oral modification clause.  D was over a year late for delivery but P still issued new purchase order.  D began delivering bits but at this point P was fed up and cancelled K.  D claimed that K was orally modified to change delivery time.  
· Court held that the oral modifications were not enforceable and that there was not a waiver (no evidence of reliance on the waiver)
· 1st Issue: Can the parties orally modify the “no oral modifications” clause? ( It makes sense if they can because it’s really their intent.  
· Understand this: Posner says that you can orally waive.  If you have reliance, the waiver can become a modification.  
· Waiver + Reliance = Modification.
II) CISG
A) Art 29(1): A K may be modified or terminated by the mere agreement of the parties.  
i) No “new” consideration is required 
ii) When a signatory has made an Art 96 declaration, applicable domestic law (as determined by choice of law) determines whether oral modifications are enforceable 
B) Art 29(2): A K containing a “no oral modification clause” may not otherwise be modified by agreement.
i) However, a party may be precluded by his conduct from asserting such a provision (i.e. the NOM clause) to the extent that other party has relied on that conduct.
ii) NOTE: This is the same as the UCC.  Waiver + Reliance = Modification.  
WARRANTIES OF TITLE
I) Voidable title vs. Void title
A) Voidable title: Can only arise from a voluntary transfer or delivery of the goods by the owner; Somebody with superior title can get it back.  
i) A person with voidable title has the power to transfer good title to a good-faith purchaser for value.
B) Void title: If the goods are stolen or otherwise obtained against the will of the owner.
i) Sale by a thief or any other person claiming under a thief does not vest any title in the purchaser as against the owner though the sale was made in the ordinary course of trade and the purchaser acted in good faith.  
ii) Suburban v. State Farm: A suburban is stolen.  D pays owner under policy (subrogated to owners rights).  Car was taken to LA where thief applied for certificate of title by altering VIN #.  Car was sold and brought to CA; buyer surrenders LA title, and gets CA cert of title.  Car then sold through auction—wound up with P, who later discovered that car was stolen.  CHP turned it over.  P sues to recover possession of car.  

(a) Issue: Who has the right to the car?
(b) Suburban’s Argument: They are a bona fide purchaser for value.  Their problem is that they didn’t have voidable title – they’re title was simply void.  (Shitty Argument)
(c) §2-403: П has no rights – need to trace your rights back ( The first solvent person suffers the loss.
(d) Court holds that D is entitled to the car because the title is void
II) Does the Seller have Title to Convey?
A) UCC §2-401(1): Title of goods cannot pass under a K for sale prior to their id to the K, and unless otherwise explicitly agreed, the buyer acquires by their id a special property as limited by this Act.
i) (2): Unless otherwise explicitly agreed title passes to the buyer at the time and place which the seller completes his performance with reference to the physical delivery of the goods….
ii) UCC §2-403(1): A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of limited interest acquires rights only to the extent of the interest purchased.
(a) If there has been a transaction of “purchase” (taking by sale, lease discount…or any other voluntary transaction), purchaser has good title even if seller had voidable title AND:
(1) Transferor was deceived as to identity of purchaser 
(2) Check was NSF
(3) Transaction was a cash sale
(4) Delivery procured through criminal fraud 
(b) Entrustment: When goods are entrusted to a merchant who deals in good of that kind, he has the power to transfer good title to a buyer in the ordinary course.
(1) CA: limits this rule to apply only when you give buyer goods to sell for you.
(2) What does this mean? ( If you bring your watch to a jeweler outside of CA who also sells watches, he can sell your watch in the ordinary course of business.  Stupid?  Undoubtedly.  
III) CISG: Article 4 does not address questions of title (dealt with by domestic law determined by choice of law principles).  
A) Ex: If the law of a jdx adopting the UCC is determined to be governing law, §2-401 and §2-403 will apply
WARRANTY OF TITLE
I) UCC §2-312: A K for the sale of goods includes a warranty by the seller that the goods sold are sold without title encumbrances, unless the warranty is disclaimed.
A) Buyer is entitled to title that will not expose him to litigation to protect(breach of warranty if someone has a colorable claim against it.
B) Disclaimer: Only by specific language or circumstances which give buyer reason to know that the seller does not claim title in himself or that he is purporting to sell only such right or title as he or a 3rd person may have.  ( Cannot disclaim with phrases such as “as is.”  “As is” relates to quality.
C) Warranty of title is not given if the sale is so out of the ordinarily commercial course that their peculiar character is apparent to the buyer; seller can’t know origins of title—thus cant be held liable (e.g., foreclosure/execution sale)
D) 2 views:
i) Buyer can recover for a breach of warranty of title if there is a “cloud” on his title, regardless of whether it eventually develops that the 3rd party’s title is superior.
(a) Enough that buyer “may” be exposed to litigation (i.e. a cloud).
(b) Frank Arnold: P purchased excavator subject to ITT SI.  Auctioneer said it was free of encumbrances but did not disclaim warranties.  ITT waived its security interest.  P did not try to dispute—interpled excavator.  P sued auctioneer and ITT.  
(1) Court held that auctioneer had breached the warranty of title—irrelevant that ITT waived its SI (still a “cloud”).
ii) There must be proof of superior title for buyer to recover for breach of warranty of title.
II) CISG
A) Article 41: Seller must deliver goods which are free from any right or claim of a 3rd party (unless buyer agreed to take subject to).  
i) Implies that even if claim is unsuccessful, still a breach (however, courts may still impose requirement of colorable claim).
ii) However, if such right or claim is based on intellectual property, look to Article 42.
B) Article 42: Must deliver goods free of any right or claim of 3rd party based on intellectual property that the seller knew of at the conclusion of K or could not have been unaware.  
WARRANTIES OF QUALITY
I) Express Warranties:
A) UCC: 
i) §2-313: Express warranties are created by the seller when:
(a) §2-313 (1)(a): Seller makes an:
(1) Affirmation of fact or promise to the buyer which:
· Fact: something that can be proven true or false; however, if something is so obviously false, court may find affirmation anyway.
· More specific it is, more likely it is an affirmation of fact
· Written statements more likely AOF (not puffing).
(2) Relates to the goods and becomes part of the…:
· Must relate to characteristics (quality) of the goods.
· Example: Brad Pitt uses Crest toothpaste is NOT an express warranty.
(3) Basis of the bargain (express warranty that goods will conform to the affirmation or promise)(many different interpretations.
· If buyer in fact relied on statement in making purchase (what seller wants)
· If seller can prove buyers didn’t rely (presumption of reliance) ( Middle Ground.
· If it has a propensity to influence purchase (what Buyer wants)
(4) NOTE: Can’t be a statement after the purchase.
· There is a modification argument (as long as there is good-faith).
(b) Any description of the goods which is part of the basis of the bargain (EW that goods will conform to the description) 
(c) Any sample or model which is made part of the basis of the bargain (EW that all of the goods will conform to it) 
(d) Express warranties cannot be disclaimed.
ii) Special Note on Advertising: 
(a) Pros and Cons:
(1) People rely on statements, BUT ALSO
(2) Companies would be afraid of advertising if the vendor were always held to his/her statements.
(b) Affirmation of Fact: (something that is proven true or false) 
(1) Might be able to prove false as opposed to proving true
(2) Implies some characteristic related to the goods.
(c) Basis of the Bargain: Seller wants narrow interpretation – RELIANCE.
iii) Analysis in determining whether express warranty exists:
(a) Whether verbal representations were made that created one.
(b) Whether written statements contained any affirmations of facts or promises, and if so, when they were given (i.e. during sales negotiation).
(1) Whether any of the affirmations of fact of promise were part of the basis of the bargain (if buyer believed statement to be within seller’s knowledge).
(c) Additional factors to consider: Whether any hedging occurred, the experimental nature of the good, a buyer’s actual or imputed knowledge of the true condition of the good, and the nature of the defect.
(d) Federal v. Safety: K for sale of portable light towers that are rented out and resold by buyers.  During negotiations, seller made following statements “the NW lights are (1) comparable to and of higher quality that the TPME (buyer had been using this light) (2) tower was built for tough, reliable, lasting performance (3) tower will stay ready and road worthy in all kinds of weather and work environments.  Lights really sucked.  Was there an express warranty?
(1) Not really affirmations of fact—can’t prove true or false 
(2) Not being able to prove something is true IS NOT THE SAME AS proving it’s false.
B) CISG
i) Art 35(1): Seller must deliver goods which are of the quantity, quality, and description required by the K and which are contained or packaged in the manner required by the K (equivalent to express warranties).  Similar to the UCC.
(a) (2)(b): Where there is an express statement, reliance is presumed—burden on seller to show lack of reliance.
ii) Article 8:  
(a) (1) Statements and conduct per his intent where other party knew or could not have been unaware.
(b) (2) Where (1) is not applicable, statements made by and other conduct of a party are to be interpreted according to the understanding that a reasonable person of the same kind as the other party would have had in the same circumstances.
II) IMPLIED WARRANTIES
A) §2-314: Implied warranty of merchantability: Implied in a K for the sale of goods IF the seller is a merchant with respect to goods of that kind.
i) Merchant: §2-104: Dealer in goods of that kind OR person who holds himself out as having knowledge and skill with regard to those goods.
(a) NOTE: Merchants can spread the costs to people more easily
ii) RULE: To be merchantable, goods must:  
(a) Pass without objection in the trade under K description; 
(1) Incorporates trade usage to an extent—should only apply (but not limited to) where both people in trade.
(b) If fungible, be of fair average quality within the description;
(c) Be fit for the ordinary purposes for which such goods are used; 
(1) Judged by social acceptability, considering such factors as consumer expectations, degree of danger, feasibility and cost of alternative designs and adverse consequences of alternatives
(2) Not fit for the ordinary purpose if it would be considered a defective product under tort SL principles 
· Defectively manufactured products, or
· Defectively designed products, or
· Products containing inadequate warnings (cigarettes and alcohol)
(d) Run of even kind, quality, and quantity within each unit and all units involved
(e) Be adequately contained, packaged, and labeled 
(f) Conform to promise or affirmations of fact made on container or label (if any)
(1) Don’t need to meet same requirements as for express warranty (i.e. basis of bargain) because presumption that it influences decision if on label.  
iii) Breach of this warranty provides a cause of action in tort where the harm is a physical injury to a person or property (not economic loss).  
iv) Commonwealth v. Johnson:  P specifies materials to be used under a construction K.  D used them and some contained asbestos.  
(a) Court held that the use of asbestos was unreasonably dangerous because of its absence of adequate warnings as to its hazards.
(1) Unreasonably dangerous: Dangerous to an extent beyond that which would be contemplated by an ordinary consumer who purchases it with the ordinary knowledge common to the community as to its characteristics, or
(2) Inadequate Warning.
(b) Even though contractor was following instructions, could have done so without using asbestos product.  
(1) D had more knowledge, thus had duty to ensure that product is suitable and warn if they feel it is not.  
(c) Being suitable for use is still the seller’s responsibility.  If MA said, “We want this because we know it’s good,” then there would probably be a duty to say something.  
(d) This Court says that whenever a product violates Strict Liability, it violates IWM.  BUT NOT VICE VERSA.
v) Variations - §2-314: The goods must pass without objection in the trade (reasonable for people to expect a trade-wide rate of failure).  You cannot reject the entire lot.  
(a) What if the Buyer is not aware of the rate of failure ( It’s probably still not a warranty.
B) §2-315: Implied warranty of fitness. (combo of express and merch.).  
i) Where seller (no need to be a merchant) at the time of contracting has reason to know any particular purpose for which the goods are required, and
(a)  Doesn’t require actual knowledge 
ii) The buyer is relying on the seller’s skill or judgment to select or furnish suitable goods.
C) Example: You get a chicken bone in your burrito.  There are 2 tests that are used:
i) Reasonable Expectation Test
ii) Foreign Substance vs. Natural Substance.
III) CISG Article 35(2): Goods conform to a K if they:
A) Are fit for the purpose for which goods of the same description would ordinarily be used (equivalent to merchantability) 
B) Are fit for any particular purpose expressly or impliedly mad eknown to the seller at the time of the conclusion of the K, except where the circumstances show that the buyer did not rely, or that it was unreasonable for him to rely, on the seller’s skill and judgment;
C) Possess the qualities of goods which the seller has held out to the buyer as a sample or model (equivalent to fitness) 
D) Are contained or packaged in the manner usual for such goods OR in a manner adequate to preserve and protect the goods 
E) Medical v. Internazionale: P (an American company) wanted to buy a mammogram unit.  Entered into K with D (Italian company) for sale—unit did not meet US safety standards.  Is D liable for breach of warranty of merchantability?
i) Yes, court says seller should have been aware of regulations where buyer is 
ii) Court imposes this obligation on the seller when:
(a) Public laws and regulations of the buyer’s state are identical to those enforced in the seller’s state
(b) Buyer informed seller about those regulations OR 
(c) Due to special circumstances such as the existence of a seller’s branch office in the buyer’s state, the seller knew or should have known about the regulations at issue 
DISCLAIMERS OF WARRANTIES
I) UCC:
A) Express warranties: §2-316(1) ( Cannot be disclaimed.  
i) Limited by the parole evidence rule( can allow an actual in fact disclaimer of an express warranty.
(a) Where you have an oral express warranty and a written disclaimer, the parole evidence rule (if writing is deemed or be complete) will almost always prevent warranty from getting in (therefore no breach because no warranty).
(b) Parol evidence rule: Where you have a writing that is a complete integration of parties agreement, no other terms are admissible 
(1) Even if not complete integration, parole evidence excludes any conflicting terms (i.e. a warranty)
(c) However, can limit express warranty to the extent you are consistent with the express warranty(so, give a bunch of “conditions” in your statement.  
B) Implied Warranties:  
i) §2-316(2) (   Merchantability: To disclaim, must use word “merchantability” and if in writing, must be conspicuous.
(a) Actual knowledge on the part of the buyer is irrelevant.
(b) UCC §1-201(10): Conspicuous: When it is so written against whom it is to operate ought to have noticed it (decision for the court).
(1) Language is conspicuous if it is in large or contrasting type or color.  
· 2 interpretations:
· Such language is per se conspicuous OR
· Circumstances can make them inconspicuous (i.e. bold type on the 100th page) 
(2) Factors in determining whether a reasonable person should have noticed a warranty disclaimer include:
· Disclaimer’s placement in the document, 
· Size of the disclaimer’s print, 
· Whether the disclaimer was highlighted by being printed in all capital letters or in a type style or color different from the remainder of the document.
ii) Fitness: To disclaim, must be in writing and conspicuous.
(a) Actual knowledge on the part of the buyer is irrelevant.
C) Exceptions/Exclusions of Warranties: 
(a) All implied warranties are excluded with expressions such as “as is,” “with all faults” or other language which makes it clear that you aren’t making any warranties.
(1) NOTE: Although conspicuousness is not explicitly a requirement, many courts imply it
(b) When buyer has examined goods, or refused to examine the goods after being asked to do so, he is precluded from asserting any defect which examination would have revealed
(1) Lay person has to be aware of importance of inspection—seller must demand that buyer have the goods examined or be responsible for any defects (non conformities) which could have been discovered upon the examination/inspection 
(c) An implied warranty can be excluded or modified by course of dealing or course of performance or usage of trade 
(d) Where buyer gives detailed specifications as to the goods, neither of the implied warranties will apply to the transactions unless consistent with the specifications
(1) No fitness because no reliance 
(2) Merchantability depends on a number of things, including the nature and uniqueness of the product, the extent of the buyer’s role in product design, the sophistication of the parties, and their prior course of dealing.
(3) Borden v. Advent: D buys product used to manufacture ink which is allegedly defective because it clogs machines.  Front of invoice said “see back” (disclaimers were on the reverse side).  P sues D for failure to pay for goods; D counterclaims for damages for lost business for breach of implied warranties.  P claims that they were effectively disclaimed both in a writing (invoice) and on the product itself.  
· 2 possibilities for a K here:
· Oral K; invoice is confirmation
· P’s invoice is an offer; D’s payment for the ink is acceptance.  ( Likely this one, as court treated the disclaimer as part of the K 
· Court held that disclaimers were not effective because they were not conspicuous.
(e) Even if the disclaimer requirements above are met, court can choose not to enforce them if they are unconscionable.  
(1) Usually requires both procedural and substantive unconscionability.
· Procedural: manner in which agreement was reached (i.e. seller lied to you).   
· Substantive: imbalance in actual agreement (i.e. buyer is paying too much).
(2) A & M v. FMC: Farmer wants to buy a weight sizer (unfamiliar with this stuff).  First seller tells him he needs a hydro cooler.  D (second seller) said they didn’t need a hydro cooler because their machine was too good.  P and D’s K has a bunch of disclaimers.  Turns out a hydro cooler was necessary.  P sues D.  D asserts disclaimers (in bold and disclaimed damages as well).
· Court didn’t enforce disclaimers because they were unconscionable.
· Warranty of merchantability: arguably not breached because the equipment was “fit for a weight sizer” (just needed a hydro cooler) 
D) Warranty of fitness: Breached because P relied on D for the goods
II) CISG: No specific requirements as to the form of the disclaimer.
A) Under Art 6, parties can make requirements for the form of the disclaimer.
i) Could argue that this was a matter of validity, and because CISG doesn’t deal with validity of K’s (Art 4); we must look at the conflict of laws rule in the jdx in which case is brought to see which domestic laws govern validity
(a) Ex: If US chooses its own rules, §2-316 would apply 
ii) Counter: Could also argue that this is not a matter of validity (too complex), and thus under Art 8, we could determine whether the disclaimer is effective
PRIVITY REQUIREMENTS

I) Vertical Privity: Focuses on the proper Δ – retailer or manufacturer for sale of goods (when an ultimate buyer can sue a remote seller).  
A) Implied Warranties: pass on to remote purchaser if the manufacturer knew the identity, purpose and requirements of the purchaser’s specifications.  
i) Focus on the sum of interaction and expectations between the purchaser and the manufacturer
(a) Fitness: a little more difficult b/c unlikely that remote buyer is relying on representations made by the manufacturer.
ii) Touchet v. Opp: П (remote buyer) sued Δ (manufacturer) for breach of merchantability, fitness and express warranties after a structure collapsed.  
(a) Court held that Δ was liable for breach of the implied warranties, b/c he knew the identity, purpose and requirements of П.  Reliance + Awareness.
(b) NOT express warranties (did not relate to the goods and was not objectively provable).
B) Express Warranties: Privity requirement is relaxed when a manufacturer makes express representations in advertising or otherwise, to П.
II) Horizontal Privity: Focuses on the proper П.  (When someone who didn’t buy the goods can sue the seller; Which parties other than the K parties can sue?)
A) UCC §2-318: 3 alternatives for dealing with horizontal privity.
i) (A): Any natural person who is in the family or household of the buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume, or be affected by the goods and who is injured in person by breach.
(a) Reed v. City: Prisoner hangs himself with paper gown.  Estate sues manufacturer & prison.
(1) IL had adopted “A.”  
(2) Court allowed mother (non purchaser) to recover from manufacturer for breach of implied warranty of fitness and merchantability (gown was meant to prevent suicide) 
(3) Exceptions to horizontal privity are not absolutely limited by the UCC (“A” is a permissive not exclusive list of who can sue)
(4) Argument for No Breach:
· Not ordinary purpose
· Causation
· No alternative design.
ii) (B): Any natural person who might reasonably be expected to use, consume, or be affected by the goods AND who is injured in person by breach.  A seller may not exclude or limit the operation of this section
iii) (C) Same as (B), except seller cannot limit or exclude only with respect to injury (deals with economic and personal injuries) and person does not have to be natural.
(a) Person: manufacturer, corporation
III) CISG: Art 4 exempts validity issues (disclaimers) and privity issues –doesn’t cover whether remote buyer should be able to recover in spite of disclaimer against manufacturer ( Language is limited to buyers and sellers (not remote sellers)
A) CISG doesn’t apply to consumer goods transactions or personal injury claims (ok to require buyer to proceed against immediate seller)
B) In personal injury cases, court generally do not require privity of K (tort action anyway) 
i) Where the purchaser of an unmerchantable product suffers only loss of profits (economic injury), his remedy for the breach of warranty is against his immediate seller unless he can predicate liability on some fault on the part of a remote seller 
ii) Flory v. Silvercrest: P bought mobile home from D (dealer) who bought it from a manufacturer. Dealer told P that a 1-year warranty came from the manufacturer (never came).  Dealer didn’t remedy defects in home. 
(a) §2-314: applies to sellers – Δ is not a seller to П.
(b) Court held that P could not sue the manufacturer for the economic damages it suffered as a result of the breach of the warranty of merchantability (dealer could though) 
(c) P (remote buyer) could try to argue that she is a 3rd party beneficiary
(d) Why wasn’t this an express warranty? ( NOT BETWEEN BUYER AND SELLER!
RELATIONSHIP OF UCC WARRANTY ACTIONS TO CONSUMER PROTECTION LAW
I) Magnuson Moss Warranty Act: Requires sellers of goods to conspicuously disclose in simple and readily ascertainable language the terms and conditions of warranties.
A) Scope: Products normally used for personal, family or household purposes (includes cars used for commercial and personal use – NOT agricultural equipment)
B) Elements:
i) Warranty must be the basis of the bargain.
ii) Applies to goods which are normally used for personal, family, or household purposes.
iii) Prohibits disclaimers of implied warranties when express warranties are given.
iv) If a written warranty is given, a supplier may not disclaim or modify and implied warranties except that for limited warranties the supplier may limit the duration of the implied warranty to the duration of the written warranty if reasonable.
(a) Written warranty: any written affirmation of fact or written promise made in connection with the sale of a consumer product by a supplier to a buyer that relates to the nature of the material or workmanship (promises a level of performance or promises that goods will remain defect free) 
C) Significance: This is a disclosure act – it prevents the seller from giving limited warranty and disclaiming the “meat.”  
D) Remedy:
i) Creates a cause of action for consumers who are injured by failure to comply with the Act OR under any express or implied warranty (in most courts—other say MMA doesn’t give implied warranties)
ii) Lack of privity is not a defense (consumer can sue manufacturer).
E) Full Warranties vs. Limited Warranties: 
i) Almost every warranty is limited.
ii) § 103 refers to § 104 for a full warranty.  
F) Mercedes Benz: Consumer buys a car.  Manufacturer gives limited warranty of repair or replacement. Consumer experiences numerous difficulties with the car; dealer was unsuccessful in curing them. Consumer tried to revoke acceptance; dealer refused.  Consumer then brought suit against manufacturer.
i) Court held that dealer’s refusal was proper because of the limitation.  Because P was not in privity with manufacturer, couldn’t sue for implied warranty of merchantability under state law. (  This is crazy!  Can’t sue under state law b/c of privity, but can under federal law b/c it doesn’t require privity.  
ii) So, this court interpreted the MMA (federal law) as allowing for a cause of action for breach of the implied warranty of merchantability (wacky decision).
G) NOTE ALSO:
i) Warrantor may require consumer to go through informal dispute resolution.
ii) Court has discretion to award reasonable attorney’s fees.
II) Song Beverly Consumer Act: CA consumer protection statute.  NOT ON EXAM.
A) Substantive Act: Seller can’t disclaim Implied Warranty of Merchantability or Fitness if an Express Warranty is given.  
RISK OF LOSS
I) INTRODUCTION: Parties to K may determine who bears the risk of loss in the event that the goods are damaged or destroyed at some point during the transaction.
II) CASES WHERE NO SHIPMENT IS INVOLVED: In other words, K does not call for the goods to be shipped by an independent carrier.  Analysis: Merchant?  Yes: Receipt.  No: Tender.
A) General Rule § 2-509(3): If the seller is a merchant, risk of loss passes when buyer receives the goods.
B) General Rule: If seller is not a merchant, risk passes to buyer when seller tenders delivery.
i) §2-503(1): Tender of delivery requires that seller:
(a)  Put and hold conforming goods at buyer’s disposition, and
(b)  Give the buyer any notification reasonably necessary to enable him to take delivery 
(1) Tender must be at a reasonable hour.
(2) Buyer must furnish facilities reasonably suited to the receipt of goods.
C) Bailee General Rule: §2-509(2): Where the goods are held by a bailee to be delivered without being removed, risk of loss passes to buyer when: 
i) He gets a negotiable document of title (bill of lading issued to bailee) covering the goods from bailee, or
ii) The bailee’s acknowledgment of buyer’s right to possession, or
iii) He gets a non-negotiable document of title or other written direction to deliver 
D) CISG General Rule: Article 69: Risk passes to buyer when he takes over the goods.
i) If buyer doesn’t take over goods in due time, risk passes to him when he breaches K by failing to take delivery.
ii) If buyer is bound to take over goods at a place other than seller’s place of business, risk passes to him when delivery is due and buyer is aware that goods were placed there then.
iii) If K relates to goods not then identified, goods are at buyer’s disposal when they are clearly identified to K.
iv) Article 66: Once loss of risk has passed to buyer, he is obligated to pay price, even if goods are lost or damaged, unless seller’s act or omission caused the loss/damage.
III) CASES WHERE SHIPMENT IS INVOLVED: K calls for shipment by an independent carrier.  This can be broken down into two types of Ks: 1) Destination Ks and 2) Shipment Ks.
A) Destination K’s: Seller is obligated at its own risk and expense to deliver goods to destination indicated in K (i.e. buyer’s place of business).
i) §2-509(1)(b): When the K requires or otherwise authorizes seller to ship the goods by carrier and it requires him to deliver them at a particular destination.
(a) If the goods are duly tendered at the destination while in the possession of the carrier, the risk of loss passes to the buyer when.
(b) The goods are there duly tendered so as to enable buyer to take delivery 
ii) §2-319 (b): When term is FOB place of destination the seller must at his own expense and risk transport the goods to the place and there tender delivery of them (§2-503).
(a) Risk of loss is on seller until the goods are tendered allowing buyer to take delivery.
(b) National Heater v. Corrigan: Sellers proposal priced the heater units at “FOB St Paul MN” Buyers purchase order listed price as “as delivered.”  Seller sent acknowledgment that stated total “delivered to rail siding.”  Goods were damaged in transit.
(1) Court interpreted “deliver to rail siding” as shifting loss from FOB to delivery term.  Because the goods were not “delivered,” seller bore risk of loss (liable).  
(2) If K had said “FOB St Paul MN with freight allowed” risk of loss would be on the buyer (need to get insurance)—shipment K.  
B) Shipment K’s:
i) §2-504: Where seller is required or authorized to send goods to buyer and K doesn’t require him to deliver them at a particular destination, seller must (this is the default if parties don’t specify):
(a) Place the goods into possession of the carrier.
(b) Make a reasonable K for shipment (must be reasonable regarding nature of goods and circumstances of case)
(1) NOTE: Failure to do this is a ground for rejection only if material delay or loss ensues
(2) Seller need not inquire as to the existence of the insurance if legit carrier
(c) Obtain and forward to the buyer documents necessary for buyer to take possession of goods upon delivery AND 
(1) Can be required by agreement or usage of trade (i.e. bill of lading)
(d) Promptly notify the buyer of the shipment 
(1) NOTE: Failure to do this is a ground for rejection only if material delay or loss ensues.
IV) WAYS TO ALLOCATE THE LOSS WHEN THERE IS NO BREACH
A) §2-319: 
i) FOB (free on board) at a named place, even though used only in connection with the stated price, is a delivery term under which
(a) When the term is FOB the place of shipment, the seller must at that place ship the goods in the manner provided (§2-504) and bear the risk and expense of putting them in carrier’s possession; or
(1) Once goods in carrier’s possession, risk of loss passes to buyer (obligated to pay for goods) 
(b) When the term is FOB Destination, the seller must at his own expense and risk transport the goods to that place and there tender delivery; 
(c) When the term is FOB Vessel, the seller must, at his own expense, load the goods on board.  
ii) FAS Vessel (free alongside) at a named port, requires the seller to:
(a) Deliver the goods alongside the vessel in the manner usual at the port at his own risk and expense; and
(b) Obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a bill of lading.
B) §2-320: CIF & C&F terms: 
i) (1): CIF: (“Cost, Insurance and Freight”) Price includes a lump sum the cost of the goods and the insurance and freight to the named destination.  C & F: price includes cost and freight to the named destination 
ii) (2): CIF/C&F “destination” requires seller at his own expense to:
(a) Put the goods into carrier’s possession at shipment port and obtain a bill of lading covering transportation to the named destination 
(b) Load the goods and get receipt from carrier showing that freight has been paid and provided for 
(c) Obtain certificate of insurance, 
(d) Prepare and forward to the buyer any invoice or other documents needed to effect shipment or comply with K, and 
(e) Under this provision, if goods are damaged in transit, buyer bears risk of loss b/c there is insurance.  
iii) Official Comment #1: C.I.F. contract is a shipment contract.
iv) Delivery to the carrier is delivery to the buyer for purposes of risk and “title.”
v) Seller has no option to ship “freight collect” unless the agreement allows for it.
V) CISG Art 31: If the seller is not bound to deliver the goods at any particular place, his obligation to deliver consists of (i.e. risk of loss passes when)(
A) (a): If K of sale involves carriage to the goods—in handing goods to first carrier for transmission to the buyer 
B) (b): If the K relates to specific goods or unidentified goods, and at time of K conclusion the parties knew the goods were to be at a certain place, when seller places goods at buyer’s disposal there 
C) (c): In other cases, in placing the goods at buyer’s disposal at seller’s place of business when K concluded 
VI) WHERE THERE IS A BREACH: 
A) UCC §2-509: Risk of Loss in the Absence of Breach.
i) Where the K requires or authorizes the seller to ship the goods by carrier
(a) If no particular destination, risk of loss passes to buyer when goods are duly delivered to the carrier even though the shipment is under reservation, BUT
(b) If K does require particular destination and the goods are there tendered while in possession of the carrier, the risk of loss passes to the buyer when the goods are tendered
ii) [Bailee – see above]
iii) In any case not within subsection (1) or (2), risk of loss passes to buyer on his receipt of the goods if the seller is a merchant; otherwise, risk passes to buyer on tender of delivery.
B) UCC §2-510: Effect of Breach on Risk of Loss: 
i) Seller’s Breach(
(a) (1): Where a tender or delivery of goods so fails to conform to the K as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance 
(1) No particular quantum of nonconformity is required where a single delivery is contemplated (perfect tender rule) 
(2) Where a seller obtains possession of the goods in an effort to cure defects in them, he is under a K duty to redeliver them to the buyer.  If he fails to do so, he breaches the K (risk of loss stays with him)
(3) Jackowski v. Carole: Seller promised buyer that car would have undercoat and primer.  When car was delivered, didn’t have these things.  The next day, seller told buyer that car didn’t conform.  Buyer returned car for repainting.  Car was stolen while in seller’s possession.  
· Court held that because the buyer hadn’t accepted, he isn’t obligated to pay, and the risk of loss is still on the seller 
(b) (2): Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning 
(1) Deficiency: as exists without subrogation (can’t let insurer use right of subrogation to shift risk of loss to the other party) 
(2) Buyer bears initial risk of loss (likely has insurance because accepted); but if insurance doesn’t cover—seller has risk of loss 
· If buyer has no insurance, seller is responsible for it all
ii) Buyer’s Breach(
(a) (3): Where the buyer as to conforming goods already identified to the K repudiates or is otherwise in breach before risk of loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time
GAP FILLERS

I) UCC:
A) §2-305(1): If the parties intend to be bound by a K, they do not need to settle on the price—the price becomes the reasonable price at the time of delivery IF
i) Nothing is said as to price OR
ii) The price is left to be agreed by the parties and they fail to agree OR 
iii) The price is to be fixed according to some standard, but that standard fails somehow
B) §2-307: All goods called for by a K must be tendered in a single delivery and payment is due only on such tender.
i) BUT, where the circumstances give either party the right to make or demand delivery in lots, the price (if it can be apportioned) may be demanded for each lot.
C) §2-308: The place for delivery of goods is the seller’s place of business; if he has no place of business, his home.
D) §2-309: Time for shipment is a reasonable time. 
E) §2-310: Payment is due at the time and place which the buyer is to receive the goods even though the place of shipment is the place of delivery 
F) §2-312: Implied warranty of title.
G) §2-314/§2-315: Implied warranties of merchantability and fitness.  
i) Schmeiding: Sale of red and white potatoes.  Buyer later claims that there is no K because it is not definite enough (no definite time for delivery, no statement as to warranties, no clear price)
(a) Court held that the K did not fail for indefiniteness (intent to be bound, subject matter, and quantity)—used gap fillers for those terms not agreed upon in the K
II) CISG: 
A) Art 55: Where a K has been validly concluded but doesn’t fix the price (either expressly or implicitly), the price is that generally charged at the time of the conclusion of the K for such goods sold under comparative circumstances in the trade concerned.
B) Note: validly concluded does not mean offer and acceptance.
CONTRACT INTERPRETATION
I) PAROL EVIDENCE RULE: 
A) Arises in 2 situations: 1) Writing that is final, and 2) 2 different writings.
B) §2-202: Terms with respect to which the confirmatory memo of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement (they intend it to be legally binding) with respect to such terms as are included may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented by
i) Course of dealing or usage of trade or by course of performance
(a) Course of dealing: Sequence of conduct concerning previous transaction between parties as fairly regarding a common basis for understanding their expressions and other conduct.
(1) Can trump express terms.
(2) § 2-208: Course of Performance says what the K means.
(3) § 2-209: Waiver can become a modification.  Waiver + Reliance = Modification.
(b) Usage of trade:  (Custom) Practice or method of dealing having such regularity of observance in a place, vocation, or trade to justify an expectation that it will be observed with respect to the transaction in question 
(1) §1-303(e): Express terms of an agreement and any applicable course of performance, course of dealing, or usage of trade must be construed wherever reasonable as consistent with each other.
· If unreasonable:
· Express terms prevail over all
· Course of performance prevails over cover of dealing and usage of trade
· Course of dealing prevails over usage of trade 
(c) Negotiations are not admissible unless there is an ambiguity (agreements that are prior to the final expression of the parties agreements) 
ii) RULE: Evidence of consistent additional terms (primarily oral but can also be written) unless court finds the writing to have been intended as a complete and exclusive statement of the terms of the agreement.
(a) Consistent Additional Terms: terms which, had they been agreed upon, they would certainly be in writing (O.C. 3).
iii) Also allows contemporaneously written – NOT contemporaneously oral statements.
iv) Analysis:
(a) [Was the agreement a final expression?]  Must be a final expression of parties agreement, and
(1) Final expression: Intent to be legally binding (not necessarily the “last” expression).
· Only relates to terms in the K.
(b) [Was it a complete and exclusive statement?]  A complete and exclusive statement (only relevant if there is a final expression).
(1) Partial: Evidence of consistent additional terms unless court finds the writing to have been intended as a complete and exclusive statement of the terms of the agreement.
(2) Complete: Every term agreed upon is included in the writing.  (If there are 100 points and include only 99, then it’s NOT complete.)  
· NOTE: you can’t tell just by looking at it b/c you have to ask if the parties intended it.  A merger clause is a key indicator b/c it usually says “that the parties intended.”
· Allows contemporaneous written – NOT contemporaneous ORAL.
· 2 ways to determine if complete: 
· Four corners view: look only to the writing itself to determine whether it was intended to be complete or not
· Ex: If writing has a merger clause, that is conclusive evidence of “completeness” (thus no other evidence is admissible) 
· Allow parole evidence to determine whether agreement was intended to be complete 
· If court finds it is not complete, with or without a merger clause, question becomes whether evidence of alleged agreements is admissible 

i. Consistent additional terms are admissible (if writing not exclusive)
ii. If they are inconsistent, and they are such that if agreed upon they would have certainly been included in document, then they are not admissible
iii. Ex: If seller doesn’t include “excuse” in K, and claims it as parole, wont be let in (too important for seller not to include in original K) 
iv. Terms that contradict the writing are not admissible (even if no merger clause) 
v) JA v. All American Plastics: K for sale of “calendar line,” a piece of equipment that was to be used to make plastic sheets for Nabisco according to its representations.  Agreement contained provision that said neither party has made any warranties or representations to the other and a merger clause.  While negotiating, parties recommended R & D phase (supply sample roll of plastic to test).  Alleged oral representations made by seller that sample roll would conform with specifications for buyer’s K.  When they didn’t conform, buyer sued for breach. 
(a) Court held that the alleged oral representation (express warranty) was not admissible 
(1) Parties intended writing to be a complete and exclusive agreement 
(2) Court rejected buyer’s argument that this was fraud in the inducement (end run around the parole evidence rule) 
(3) Court says that good faith comes into play.
(b) Rule: Fraud vitiates consent and you have no integrated agreement.
(1) Difference between fraud (intent) and negligent misrepresentation (no intent).
II) CISG: NO PER.
A) Art 8(1): Statements made by and other conduct of a party are to be interpreted according to speakers intent where the other party knew or could not have been unaware what that intent was.
i) Court should consider evidence of a party’s subjective intent when the other was aware of it.
ii) (2): If (1) does not apply (party does not know what speaker meant), statements made by and other conduct of a party are to be interpreted by reasonable person standard (same circumstances) ( Focus is on the reasonable listener
iii) (3): To determine intent of party or the understanding a reasonable person would have had, consider negotiations, usage of trade, course of dealing, and course of performance.
(a) Directs parties to consider parole evidence.
B) MCC v. Ceramica: Parties first have an oral K.  They then sign a K in Italian (even though P didn’t understand Italian).  Front side states that buyer is aware of terms on back.  On the back are 2 important provisions—one that allows D to terminate if there is a delay in payment and one which requires payment to be made within 10 days of receipt of merchandise.  P alleges that the parties agreed that the terms on back would not control; rather that their oral agreement would.
i) PER is a substantive provision – NOT procedural.  
ii) Court admitted the evidence as it was part of their negotiations 
iii) Here, a merger clause may have been effective
PERFORMANCE, BREACH AND EXCUSE
I) PROSPECTIVE NON-PERFORMANCE: INSECURITY AND REPUDIATION
A) Insecurity: Throughout all this, remember that in a UCC contract, there is an obligation on each party not to impair the other party’s expectation of receiving due performance.
i) UCC §2-609: Right to Adequate Assurances.
(a) When reasonable grounds for insecurity arises a party may in writing (for evidentiary reasons and relay seriousness) demand adequate assurance of due performance
(1) Until they receive adequate assurances, they may, if commercially reasonable suspend any performance which they do not already owe 
· Acceptance of improper delivery or payment does not impair party’s right to demand adequate assurances for future performance 
(2) Between merchants, reasonableness and adequacy of assurance are determined according to commercial standards.
(3) Between non-merchants: 
· Reasonableness is an issue of fact, focusing on 
· The buyer’s exact words or actions
· The course of dealing or performance between the parties AND
· EX: where buyer has fallen behind with payments, even for a different K 
· The nature of the sales K and the industry 
· Adequate assurance depends on whether 
· The assertions are objectively verifiable 
· The person is generally reliable
· In some cases, performance may be required.
(b) Elements: 
(1) Reasonable Grounds: A reasonable person feels insecure about receiving return performance.
(2) Demand in Writing: It’s evidentiary and relays the seriousness of the situation; some courts have done away with the requirement that it be in writing.
ii) CISG: 
(a) Art 71: (1): Adequate Assurances.  A party may suspend performance of his obligations IF after the conclusion of the K it becomes apparent that the other party will not perform a substantial part of his obligation as a result of
(1) A serious deficiency in his ability to perform or in his creditworthiness, or
(2) His conduct in preparing to perform or in performing the K 
· Conclusion of K: If it was apparent before the parties signed K that there might be problems, this is said to be the risk the insecure party took
(3) (3): A party who suspends their performance must give notice and must continue performance IF the other party provides adequate assurances.
(b) Article 72: Suspend Performance.
(1) If prior to the date of performance, it is clear that one will commit a fundamental breach, the other party may declare the K avoided.
(2) If time allows, the party intending to declare the K avoided must give reasonable notice to the other party in order to permit him to provide adequate assurances.
(3) The preceding paragraph doesn’t apply if the other part has declared that he will not perform his obligations.  
B) Repudiation: 
i) Definition: ( unequivocal statement that you’re not going to perform.  Treated as a Breach.
(a) Where a party unequivocally either directly states that it will not perform in the future or takes steps that make it apparently unable to perform (can’t be a qualified statement), OR
(b) UCC §2-609(4): Where a party fails to provide adequate assurance within a reasonable time (less than 30 days) when the other party is justified in demanding it.
(c) Hornell v. Spry: K for D to distribute drinks in Canada.  D quickly falls behind on payments and check bounces.  D tells P that he has a line of credit (which he doesn’t).  D arranges for alternative credit, but doesn’t tell P the details and still doesn’t pay.  P tells D he will give him a line of credit if he pays arrears and continues to sell $300K of product on credit (with payment due within 14 days). P learns that D may be a sham and demands proof of the line of credit from D, a guaranty, or a bank line of credit.  D didn’t respond.
(1) Court held that D was allowed to repudiate because P did not provide him assurance (and D was more than justified in demanding it).  
(2) 1st Demand Reasonable Grounds = overdue account ( $1.5m letter; 2nd Demand b/c of the empty warehouse; Δ didn’t respond.  
(d) Party is justified in terminating the K if the repudiation would result in a substantial impairment in value (UCC) OR a fundamental breach (CISG).
(1) UCC §2-610: When either party repudiates the K with respect to a performance not yet due the loss of which will substantially impair the value of the K to the other, the aggrieved party may:
· For a commercially reasonable time await performance by the repudiating party 
· Can either sue or use repudiation to enhance their bargaining power
· Resort to any remedy for breach (sue OR cover) even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction (until there is retraction, still a breach) AND… NOTE: You’re implicitly saying that there is a breach.  
· In either case, suspend his own performance or proceed with seller’s right to identify goods to the K notwithstanding breach OR to salvage unfinished goods.
ii) CISG Art 72: If prior to the date for performance of the K, it is clear that one of the parties will commit a fundamental breach of K, the other party may declare the K avoided
(a) If time permits, the declaration of avoidance must be preceded by reasonable notice so that the allegedly repudiating party can provide adequate assurances of performance (Art 71)
(1) Does not apply if other party has declared that he will not perform his obligations
II) PERFORMANCE AND BREACH UNDER THE UCC: 
A) Introduction: 
i) UCC §2-301: Obligation of the seller is to transfer and deliver.
ii) §2-607(1): Obligation of the buyer is to accept and pay in accordance with the K.
iii) UCC §2-606: What Constitutes Acceptance of Goods.  (1) Acceptance occurs when buyer:
(a) After a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; or
(b) Fails to make an effective rejection (§ 2-602(1)), but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect; or
(c) Does any act inconsistent with the seller’s ownership
(d) (2) Acceptance of any part of a commercial unit is an acceptance of that entire unit.
iv) UCC §2-301: Obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay in accordance with the contract.  
(a) §2-507 states that tender is a condition to the buyer’s duty to accept the goods and unless otherwise agreed, to pay for them.
(b) In a non-installment sale, the “perfect tender rule” applies.  (UCC § 2-601).
v) UCC §2-507: Effect of Seller’s Tender; Delivery on Condition.  
(a) (1) Tender of delivery is a condition to the buyer’s duty to accept the goods and, unless otherwise agreed, his duty to pay for them.  Tender entitles the seller to acceptance of the goods and to payment according to the K.
(b) (2) Where payment is due and demanded on the delivery to the buyer of goods or docs of title, his right as against the seller to retain or dispose of them is condition upon his making the payment due.
vi) First Question in Analysis: Is it installment or non-installment?  (i.e. are the goods to be delivered all at once or over a period of time?).
(a) If the goods are to be delivered all at once, § 2-601 applies.
(b) If the goods are delivered in installments, §2-612 applies
B) Non-Installment Sales: [goods delivered all at once]
i)  Rejection:
(a)  UCC §2-601: Buyer may reject any tender of goods that fails in any respect to conform to the terms of the K (perfect tender rule) within a reasonable time by giving seasonable notice to the seller.
(1) What is “conforming?”
· If warranties haven’t been disclaimed, a good that is merchantable is likely conforming.
· If warranties have been disclaimed, non-merchantable goods may still be conforming.
(2) Zabriskie v. Smith: D sold brand new car to P (represented it to work perfectly).  P pays; car is delivered to wife.  While in route home, car screwed up.  D stops payment on check and returns to dealership to give car back.  D replaces transmission with one from a different car on the showroom.  P refuses to take possession.  D sues for cost of the car.
· Court held that P did not accept the goods because he rejected within a reasonable time (the drive was the reasonable time to inspect the goods) and told the seller that they did not want it.
· Court employed the “shaken faith” doctrine—therefore no cure would have likely been sufficient (however, few courts recognize this) because you agree to repair or replace.
· Analysis:
· Did Buyer accept? §2-606 (reasonable opportunity to inspect). ( No.
· Ineffective Rejection? ( No.
· Could Buyer reject?  Did Buyer reject? ( Yes.
· §2-508: “Where sellers time for performance has not expired, seller may by seasonably telling the buyer submit a conforming tender within the K time.”  
· Right to cure – “new engine of unknown lineage” ( “Shaken Faith Doctrine” ( not used by many courts.  
(b) §2-602: Manner and Effect of Rightful Rejection

(1) Rejection of gods must be within a reasonable time after their delivery or tender.  It is ineffective unless the buyer seasonably notifies the seller.
(2) Subject to the provisions of §2-603 and §2-604,
· (a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is wrongful as against the seller; and
· (b) if the buyer has before rejection taken physical possession of goods in which he does not have a security interest under the provisions of this Article, he is under a duty after rejection to hold them with reasonable care at th seller’s disposition for a time sufficient to permit the seller to remove them; but
· (c) the buyer has no further obligations with regard to goods rightfully rejected.
(3) The seller’s rights with respect to goods wrongfully rejected are governed by §2-703.
(c) §2-604: If the seller gives no instruction within a reasonable time after notification of rejection, the buyer may
(1) Store the rejected goods for the seller’s account OR
(2) Reship them to him OR
(3) Resell them for the seller’s account with reimbursement
(d) Merchants( §2-603: If buyer is a merchant, may be required to follow reasonable instructions of the seller with respect to the goods AND
(1) To be reasonable, seller must indemnify buyer upon demand for expenses 
(2) In the absence of instructions to re-sell the goods (on the seller’s behalf) if they are perishable or threaten to decline speedily in value
(e) §2-719: Buyer’s right to reject is subject to contrary K agreement (sellers limiting buyer’s right to repair) AND
(f) §2-508: Seller’s statutory right to cure defects in some circumstances [this alleviates the harshness of the perfect tender rule]
(1) Where sellers time for performance has not expired, seller may by seasonably telling the buyer submit a conforming tender within the K time 
· Buyer can likely recover for breach of warranty for the first car (unless limitation of remedies) 
(2) Where seller has reasonable grounds to believe that buyer would have accepted the goods, then seller has right within a reasonable time to substitute a conforming tender if he seasonably notifies buyer; Seller must have reasonable grounds to believe that there can be a conforming tender.  
(g) §2-605: If buyer rejects, he must explain to the seller with specificity the problem so that seller has chance to cure 
(1) If he fails to do so, he is precluded from relying on the unstated defect to justify rejection or establish breach 
· Where the seller could have cured if stated seasonably OR
· Between merchants, when the seller has requested from the buyer a full statement of all defects 
· If buyer replies but omits defect, he can’t rely on them (even if seller couldn’t have cured) 
(2) Not as severe as it seems—only where seller will be hurt by failure to particularize will buyer lose out for failing to do so 
(3) If buyer wrongfully rejects, he is in breach (made K to buy goods) and is liable to seller for lost profits (expectancy damages) 
ii) Revocation of Acceptance:
(a) §2-608: 
(1) Buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him (subjective standard)
· (a) On the reasonable assumption that its non-conformity would be cured (and it hasn’t been) OR
· (b) If buyer had not yet discovered the non-conformity, and there is a legitimate reason for not doing so (seller assured him or too difficult to discover) 
(2) Must occur within a reasonable time after buyer discovers (or should have discovered) the grounds for the revocation.
(3) Can’t revoke if you have changed the condition of the goods through no fault of the goods (must be because of defect itself) 
(b) Buyer needs to pay for any reasonable use ( Restitution (unjust enrichment).
(c) Seller has no right to cure if buyer revoked acceptance
(d) §2-711(3): A buyer who possesses a Security Interest in the rejected goods may continue to use them even after revoking his acceptance.
(e) McCullough v. Bill Swad: She accepted, but the car runs like crap; now wants to revoke by notice; keeps driving the car.  Under §2-606(1)(c), she initially accepted the car, then revoked it by giving notice, but then she kept driving the car, so she “re-accepted.”  However, this court uses the Reasonable Use Doctrine and says that she had no means to buy another car, so why shouldn’t she be able to drive this one around.  After all, she gave proper notice of her revocation of acceptance.  
(1) Reasonable use doctrine: Where seller puts the buyer in the position where buyer has no choice but to use the goods, the court finds that it is not inconsistent with seller’s ownership.  
· Whether continued use of goods after notification of revocation of their acceptance vitiates such revocation is solely dependent on whether such use was reasonable 
· Upon being apprised of buyers revocation, what instructions, if any, seller tendered the buyer concerning return of the now rejected goods
· Whether buyer’s business needs or personal circumstances compelled the continued use
· Whether during the period of such use, seller persisted in assuring the buyer that all non-conformities would be cured 
· Whether seller acted in good faith
· Whether seller was unduly prejudiced by buyer’s continued use
C) Installment Sales: K requires/authorizes the delivery of the goods in lots (One K, lots of deliveries).  General Rule: You cannot reject one out of many (see problem 67 in CB).  
i) UCC §2-601: If the goods or the tender of delivery fail in any respect to conform to the K, the buyer may
(a) Reject the whole
(b) Accept the whole (can sue for breach of warranty) OR 
(c) Accept any commercial unit or units and reject the rest 
(1) Commercial unit: Unit of goods as by commercial usage is a single whole for purposes of sale and division which materially impairs its character or value on the market or in use
· Can be a single article, a set of articles, a quantity, or any other unit treated as a single whole 
ii) Test for rejection of installment is whether the non-conformity substantially impairs the value of that installment and cannot be cured (§2-612(2)) . . .
(a) Substantial impairment  (Restatement §241) 
(1) To what extent the injured party is deprived of a reasonably expected benefit of the bargain
(2) To what extent the injured party can be compensated in damages
(3) To what extent the party failing to perform will suffer forfeiture if the K is cancelled 
(4) The likelihood of cure
(5) The extent that the breaching party is acting in bad faith
(b) . . . [I]f non conformity does not fall within (3) and seller gives adequate assurance of its cure, buyer must accept that installment.
(c) Rule: You can’t reject part of installment – have to sue for breach of warranty.
iii) Test for cancellation of the entire K is whether the non-conformity of 1 or more installments substantially impairs the value of the whole K (§2-612(3))
(a) Buyer has right to reject present defective installment 
(1) NOTE: You can’t reject part of the installment – you have to sue for breach of warranty.
(b) Cancel the entire K (not take future installments) AND
(c) Possible right to revoke acceptance of earlier installments (if requirements are met) 
(d) If not met, buyer can sue for breach of warranty (damages)
(e) But, aggrieved party reinstates K if he accepts a non conforming installment without seasonably notifying of cancellation of if he brings an action with respect only to past installments or demands performance as to future installments
iv) Hubbard v. UTZ: Potatoes weren’t as white as they were supposed to be.  What are UTZ’s rights?
(a) Reject the installment: The different color substantially impaired the value of the installment to UTZ and it couldn’t be cured; the Court said that a major focus of the K was the color of the potatoes.
(b) Reject the entire Contract: non-conformity of more than 1 installment substantially impairs the value of the whole K under §2-612(3).
v) Cherwell v. Rytman: Installment K for weekly shipments to be made, payment following 10 days later.  Buyer was behind in payments and became concerned that seller’s plant was closing and no more deliveries would be made.  Seller assured buyer that deliveries would continue if buyer made delinquent payments.  Buyer gave check to seller, but when he heard from independent delivery-man that plant might close, he stopped payment on it.  Seller made no more deliveries, and the plant was forced to close.  Seller sues.  Buyer counter-claims for breach.
(a) Court held that buyer had no right to stop payment for deliveries already made because the goods conformed (under §2-617, buyer has duty to pay) 
(b) As to the future deliveries, court held that the seller was justified in canceling the K because they had the right to suspend performance without asking for adequate assurances (had a right to get paid)
III) LIMITATION OF REMEDIES: 
A) UCC: 
i) §2-719: Contractual Modification or Limitation of Remedy.
(a) (1) (a): The agreement may provide for remedies in addition to or in substitution for those under the Code and may limit or alter the measure of damages recoverable under the Code, as by limiting the buyer’s remedies to return of the goods and repayment of the price OR to repair and replacement of non-conforming goods or parts [Buyer cannot revoke acceptance AND Buyer cannot reject] AND
(1) (1) (b): Resort to a remedy provided is optional (remedies are cumulative rather than exclusive) unless the remedy is expressly agreed to be exclusive (then it is the sole remedy)
(2) Remedy must be provided within a reasonable time after buyer discovers defect (buyer need not prove negligence or bad faith of seller) 
(b) (2): Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, the general remedy provisions of the Code become available (damages (as warranted/as is), cancellation, etc)
(1) Essential purpose exclusion usually only arises where seller has refused to make repairs as he was required or cant repair the product(essential purpose is to conform to the K.
· So long as buyer has use of substantially defect free goods, limited remedy should be given effect 
· BUT, when seller is unwilling or unable to conform the goods to the K, the remedy does not suffice 
· Things that may justify a finding of a failure of essential purpose:
· Facts and circumstances surrounding the K
· Nature of the basic obligations of the party
· Nature of goods involved (commercial or consumer K)
· Uniqueness or experimental nature of the items 
· General availability of the items
· Good faith and reasonableness of the provisions  
· Where the seller makes a good faith but unsuccessful effort to repair the defective goods, likely fails of its essential purpose if buyer is a consumer or parties are merchants and the goods are standard (assumed that seller can cure)
(2) Riegal v. Voith: K for sale, construction, and installation of turbine in which there was a limitation of remedies (repair and replacement).  Installation is delayed for 1.5 years because of 3rd party, thus the warranty was to expire 2 weeks after installation.  Buyer did not accept sellers offer to extend warranty.  Turbine is installed and has problems (buyer says inoperable half the time).  Seller tries many times to repair it (even though not obligated to do so).  Buyer got what he bargained for.  
· Court held that limitation of remedies did not fail of its essential purpose because the repairs conformed to the K (K didn’t require a perfect machine—too complex—only an adequate machine) 
· Analysis: What did Buyer bargain for?  To what extent did they do this?
(c) (3): Consequential damages may be limited or excluded unless the limitation is unconscionable (many courts will take “conspicuousness” into account in determining this)
(1) Limitation of consequential for personal injury is prima facie unconscionable, but is ok for commercial loss 
(2) Courts are split on the effect of a repair/replacement remedy failing of its essential purpose on a consequential damages limitation 
(3) Some assert that if remedy fails, consequential damages are recoverable; while others assert that consequential damages limitation is enforceable even if remedy fails (unless unconscionable)
ii) CISG: 2 situations when party can terminate a K (perfect tender rule does not apply): (Art 49/64).
(a) When there is a fundamental breach committed by 1 party, the other can terminate.
(1) Fundamental breach (Art 25): Requires substantial deprivation of what injured party was entitled to expect under the K UNLESS…
· Breaching party didn’t foresee, and a reasonable person of the same kind in the same circumstances would not have foreseen, such a result 
· 2 Elements: 
· Substantial Deprivation; and
· Breaching party foresees the substantial deprivation.  
· If breach substantially deprives someone of what they reasonably expected, but breaching party didn’t foresee it ( not a fundamental breach (can’t terminate) 
· Whether it must be foreseeable at time of contracting or time of breach is up to court to decide.
· Factors in deciding whether breach is fundamental:
· Monetary value of the K and of the harm caused by the breach
· If time is not of the essence, late delivery not likely a fundamental Breach.
· Interference with the activity of the injured party
· Willingness of the breaching party to perform
· Ability of the breaching party to cure AND
· Adequacy of damages
(2) Installment K’s (Art 73)
· Present delivery: Party may declare individual installment void if it is a fundamental breach of K with respect to that installment
· Future deliveries: If a party’s failure to perform with respect to an installment gives the other party grounds to conclude that a fundamental breach of K will occur with respect to future installments, he may void the K for the future (within a reasonable time).
· Delchi v. Rotorex: K for the sale of air conditioner equipment.  93% of deliveries didn’t conform to models and specifications.  When buyer demanded replacement compressors, seller refused stating that is supplied specifications in error.  Buyer avoided K and used other compressors it had, but delay resulted in loss of sales which buyer is suing for
· Court held that buyer was allowed to terminate K because this was a fundamental breach
· Past deliveries: Can avoid past deliveries if they cannot be used for purpose contemplated by parties at conclusion of K.  
(b) Art 38/39: Buyer must inspect the goods for non-conformities as soon as it is practicable and give notice to the seller of any non-conformity within a reasonable time after the buyer knew or should have known of the non-conformity if the buyer wishes to assert that lack of non-conformity against the seller (notice is required under Art 26).
(1) Article 26: A declaration of avoidance of the K is effective only if made by notice to the other party
(2) EXC (Art 40): Seller cannot assert buyer’s failure to examine the goods or give notice if the seller knew or could not have been unaware of the non-conformities.
(3) Art. 44: Buyer may reduce the price or claim damages, except for loss of profit, if he has a reasonable excuse for his failure to give required notice.
(c) Article 49(1): The buyer may declare the K avoided:
(1) (a) If the failure by the seller to perform any of his obligations under the K is a fundamental breach; or
(2) (b) In case of non-delivery, if the seller does not deliver the goods within the additional period of time fixed by the Buyer in accordance with Paragraph 1 of Article 47 or declares that he will not deliver within the fixed period.  
(d) Art 49(2): Where seller has delivered the goods late, buyer must notify the seller within a reasonable time after he has become aware that the delivery was made 
(1) Where seller has delivered the goods on time, but something else is wrong with them, buyer must inform the seller within a reasonable time after he knew or should have known of the breach  
(e) Art 64(2): Where buyer has paid the price late, seller must notify the buyer before he knows buyer has paid 
(1) Where buyer has paid on time, but breaches in another manner, seller must notify buyer within a reasonable time after he knew or ought to have known of the breach 
(f) If breach is insignificant (i.e. parties cant avoid), injured party may get SP or damages 
iii) Where seller has not yet delivered the goods, buyer can provide a time of reasonable length within which the seller must deliver the goods and if seller does not do so, buyer can terminate (Art 47(1))
(a) Where buyer hasn’t performed, seller can give buyer additional time to make payment, and if buyer doesn’t, seller can treat it as a fundamental breach and terminate
iv) NOTE: There may be ways for the seller to remedy or provide a cure.
(a) Article 48:
(1) Seller may, even after the date for delivery, remedy at his own expense any failure to perform his obligations, if he can do so w/o unreasonable delay.
(2) If seller requests if Buyer will accept performance and the buyer does not comply with the request, Seller may perform within the time indicated in his request.  During this time, the Buyer may NOT resort to any remedy that will interfere with Seller’s performance.
(3) Notice by the Seller is assumed to include a request that Buyer make known his decision.
(4) Request/Notice MUST be received by the Buyer.  
(5) NOTE: Article 49 trumps Article 48 b/c Article 48 states that “Subject to Article 49…”
IV) WHERE THERE IS A BREACH:
A) UCC §2-510: Effect of Breach on Risk of Loss.
i) Seller’s Breach(
(a) (1): Where a tender or delivery of goods so fails to conform to the K as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance 
(1) No particular quantum of nonconformity is required where a single delivery is contemplated (perfect tender rule) 
(2) Where a seller obtains possession of the goods in an effort to cure defects in them, he is under a K duty to redeliver them to the buyer.  If he fails to do so, he breaches the K (risk of loss stays with him)
(3) Jackowski v. Carole: Seller promised buyer that car would have undercoat and primer.  When car was delivered, didn’t have these things.  The next day, seller told buyer that car didn’t conform.  Buyer returned car for repainting.  Car was stolen while in seller’s possession.  
· Court held that because the buyer hadn’t accepted, he isn’t obligated to pay, and the risk of loss is still on the seller 
(b) (2): Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning 
(1) Deficiency: as exists without subrogation (can’t let insurer use right of subrogation to shift risk of loss to the other party) 
(2) Buyer bears initial risk of loss (likely has insurance because accepted); but if insurance doesn’t cover—seller has risk of loss 
(3) If buyer has no insurance, seller is responsible for it all
ii) Buyer’s Breach(
(a) (3): Where the buyer as to conforming goods already identified to the K repudiates or is otherwise in breach before risk of loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time 
EXCUSE FROM PERFORMANCE

I) STRICT IMPOSSIBILITY: Where it appears that the parties (from the beginning) contemplated the continued existence of some particular specified thing, the parties shall be excused when performance becomes impossible from the accidental perishing of the thing without the fault of either party (unless a party has warranted that the thing shall exist).
A) UCC §2-613: Where K requires for its performance goods identified when the K was made AND the goods suffer casualty without fault of either party before risk passes to buyer…
i) If the loss is total, the K is avoided, and
ii) If the loss is partial, buyer may treat the K as avoided OR accept the goods at a discounted price without further remedy against the seller 
(a) Once the risk of loss has passed to the buyer, this excuse is unnecessary (seller has performed, so buyer is liable for the price)
iii) If performance does not require the exact good that has been identified to the K, this excuse is inapplicable because another good will likely conform to the K (not impossible) 
II) IMPRACTICABILITY: (Seller’s Excuse): When the performance can only be done at an excessive and unreasonable cost.  
A) NOTE: May be a buyer’s excuse when dealing with international transactions (currency)—but otherwise, not impracticable to pay money.
B) UCC §2-615(a): Delivery is excused if performance as agreed has been made impracticable by the occurrence of something that both parties at the time of contracting assumed would not happen(need not consciously have assumed it.  
i) Impracticability is to be judged by commercial standards (focus on extent of foreseeability and extent of hardship) 
(a) Doesn’t work if it’s simply more expensive to perform, but where the difference in cost is so great, it works.
(b) It just really comes down to whether the person invoking the doctrine (usually the Seller) should have anticipated the risk.  
ii) Requirements:
(a) A contingency (something unexpected) must have occurred with basic assumption that it would not occur.
(b) Seller must not have caused it.
(c) Risk of the unexpected occurrence must not have been allocated either by agreement (expressly) or by custom (implicitly) 
(1) If event was foreseeable, but not in the K, person who would otherwise be excused will not be 
(d) Occurrence of the contingency must have rendered performance commercially impracticable (more than costly or different)
(1) Objective standard—not “practicable” for anyone (parties individual financial loss is irrelevant—focus on parties bargain)  
· Practicable: Increased cost alone (up to approx 60%), or a rise or fall in the market, does not excuse performance UNLESS the rise in cost is due to some unforeseen contingency which alters the essential nature of the performance
·  Impracticable: A severe shortage of raw materials or of supplies due to a contingency such as war, embargo, local crop failure, unforeseen shutdown of major sources of supply or the like which either causes a marked increase in cost or altogether prevents the seller from securing supplies necessary to his performance 
(2) Atlas Corp: increases of 50-58% should not be unexpected.  
iii) UCC § 2-615: Except so far as a seller may have assumed a greater obligation…
(a) (b): Where causes in delay or non-delivery affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under K as well as his own requirements for further manufacture.  He may allocate in any way fair and reasonable.
(b) (c): Seller must notify Buyer that there will be delay and of the estimate quota available to Buyer.  
iv) Maple Farms v. City School: K for the sale of milk to a school district.  From the time K was entered into (June 1973) until Dec 1973, price of milk rose by 23%.  Seller would suffer loss of $7,350.55 if forced to perform.  From 69-72, price rose 12%; from 72-June 73, price rose 9.5%.  Seller sued to have K terminated for impracticability. 
(a) The unforeseeable event was Russian wheat failure.
(b) Court did not excuse seller’s performance because seller should have foreseen the possibility of a price increase—thus it is not impracticable.
(c) The assumption was NOT that prices wouldn’t go up.
v) Partial impracticability( seller must reasonably allocate production and delivery among his customers (can include regulars not currently under K and his own requirements) 
(a) Seller must seasonably notify the buyer of delay or non-delivery.
vi) Doesn’t work for Buyer – s/he only has to pay.  
III) FRUSTRATION OF PURPOSE (Buyer): Where parties understood at the time of contracting that there was a specific purpose for the K, and due to some unforeseen event (beyond what parties thought was possible), the purpose has become substantially frustrated.
A) Common law doctrine—use §1-103 general principles of law and equity to supplement.
i) Where seller has completed performance, equities tip in sellers favor (not allowing excuse) 
ii) Where seller hasn’t begun performance, whether seller should be able to recover lost profits is usually an equitable issue 
iii) Chase v. John:  P agrees to produce concrete for construction project that D has with state.  Residents object to the project, so the state orders D to stop construction.  D tells P of problem and to quit delivering (had already delivered ½).  P sues for lost profits that it would have had had it constructed remainder of concrete.  
(a) Court found that D could be excused (did not have to buy remainder) because P and D assumed the existence of the project and it was halted by something unforeseeable. 
(1) Equity: P would have been given a windfall and D was innocent 
IV) CISG Art 79: Party to a K is not liable for failure to perform if such failure was due to an impediment beyond his control and that he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the K or to have avoided or overcome it or its consequences 
A) (2): If the party’s failure to perform is due to the failure by a 3rd party whom he has engaged to perform the whole or a part of the K, that party is exempt from liability only if 
i) The party is exempt under (1) AND
ii) The 3rd party would be exempt under (1) 
iii) This means that, essentially, the Supplier and the Seller are both excused.  
B) Doesn’t seem to excuse buyer because never beyond buyer’s control to make payment.
C) Frustration of purpose not likely an excuse under this Article (but argue under Art 8: “intent when the other party knew or could not have been unaware what that intent was.
i) BUT, look to choice of law provisions wherever applicable.
REMEDIES
I) UCC: 
A) Introduction: UCC §1-106: Remedies provided shall be liberally administered to put the aggrieved party in as good as a position as if the other party had fully performed (expectation interest) BUT…
i) Consequential, special, and penal damages cannot be had except as provided by the Code or other law 
ii) Under Art 2, consequential damages are available to a buyer only
iii) BUT, Courts can apply “common law” and award consequential damanges to sellers (especially if buyer knows, or has reason to know, that seller is relying on his payment)
B) Buyer’s Remedies: 
i) Goods Not Accepted (The Buyer doesn’t have the goods): 
(a) §2-610: Repudiation.  O.C. #2: Action (not just verbal) which reasonably indicates a rejection of the continuing obligation or failure to give adequate assurances (§2-609).  Aggrieved party may:
(1) wait
(2) resort to any remedy even if he said he’d wait; and
(3) in either case can suspend performance.
(b) §2-711: Where seller fails to make delivery or repudiates OR the buyer rightfully rejects or justifiably revokes, with respect to the goods involved (or the whole K when dealing with installments), the buyer may cancel, recover any price he has paid, and…
(c) §2-712: Cover (damages = difference between K and cover price).  A buyer may properly cover by making in good faith and without unreasonable delay any reasonable purchase of or K to purchase goods in substitution of those due from the seller 
(1) Good faith: Must be honest in fact and acting in commercially reasonable standards 
(2) Without unreasonable delay.
(3) Reasonable purchase: Goods need not be identical to those provided in K, but must be commercially usable as reasonable substitutes
(4) Mueller v. McGill: K for the sale of a 1985 Porsche in Dec 85.  Seller didn’t tell buyer that his was a “back up” offer.  Seller sold car to someone else.  Buyer couldn’t find the same car (late in the year), so he bought a 1986 Porsche.  He paid more for it, and got less for his trade-in.  
· Cover (difference in the price of the cars + inc + cons.)—car is a reasonable substitute (even though not exact same)
(5) (3): Buyer is not required to cover as a means of minimizing damages, and his failure to do so does not bar him from any other remedy 
· BUT, Failure to cover may limit consequential damages
(d) §2-713: K/Market price differential (damages for non-delivery or repudiation)  Measured at time buyer learns of breach (at time for performance—i.e. delivery) AND…
(1) Jon-T Farms, Inc. v. Pasture: K for sale of grain.  When the price of grain went up, D failed to make delivery.  P sued for difference between K and market price at time P learned of breach.
· Court awards them K/market price differential (even though buyer had purchased other grain, not considered cover, because P was the “middle man”)
· They’re a loss-volume dealer.  They can re-sell all the grain they buy; what they bought was, therefore, NOT cover.  MIDDLE MAN = NO COVER.
(2) Anticipatory repudiation does not constitute “breach” for determining damages.
· Hess v. Lightning: P resold gas it bought from D for no profit.  D repudiates K.  P bought out future K’s with its customers, and now seeks the money spent on these K’s in damages, along with the K/Market price differential (market price had gone up, so P wants these damages).
· Court held that damages were to be determined when P learned that the repudiation would not be retracted (i.e. delivery date).
· But…Repudiation = Breach.  Innocent party should be required to mitigate damages.
· Other Possibilities:
· Time for performance.  Hess.
· When innocent party learns of repudiation
i. §2-610 says that you don’t have to wait for delivery.
· Repudiation.
· NOTE: Sometimes, the innocent party tries to talk the other out of repudiation and encourage retraction.  In such an instance, it’s the date when the innocent party “accepts” repudiation.
(3) Market Price Determined at the place of tender (unless rejection or revocation—then place of arrival)   
(e) Consequential Damages: 
(1) §§ 712 and 713: allows the buyer to recover incidental and consequential damages.  Just like under common law, the ability of the buyer to recover incidental and consequential damages is limited by:
· The foreseeability of those damages at the time of contracting, 
· The certainty of calculation of those damages and 
· The ability of the injured buyer to reasonbly avoid them.
(2) Migerobe Inc. v. Certina USA, Inc., 5th Cir. Appeals, 1991, CB 188: Δ watch manufacturer breached oral contract to sell watches to П who was going to use them as a “loss leader.”  Jury awarded lost profit and corollary damages.  On appeal, Δ disputes the corollary portion of the award for damages.  
(f) §2-716: Get specific performance or replevy the goods 
(1) (1): Buyer is entitled to SP where the goods are unique or in other proper circumstances (where the legal remedy is inadequate).
· Legal remedy is inadequate.
· Inability to cover is strong evidence of “other proper circumstances” 
· Test of uniqueness: must be made in terms of the total situation which characterizes the K
· Typical commercial SP situation: Output/Requirements K’s involving a particular or peculiarly available source or market
· Copylease v. Memorex: D agrees, under a long term K, to sell toner to P for resale.  D repudiates and P sues for SP.  
· Court grants SP(this is an example of “other proper circumstances” because the legal remedy is inadequate (too speculative) AND because this is both a requirements and an exclusive territory K (unique).
(2) (2): Decree for SP may include such terms and conditions as payment, damages, or other relief 
(3) (3): Buyer has a right to replevy if
· The goods are identified to the K AND 
· After reasonable effort he is unable to effect cover for such goods OR 
· The circumstances reasonably indicate that such effort will be unavailing OR
· The goods have been shipped under reservation and satisfaction of the SI in them has been made or tendered 
· For consumer goods, buyer’s right to replevy rests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver  
· Special property: occurs upon identification of goods to the K
(4) Identified to the K is defined as (§2-501): pointing out goods.
(g) Remedies are mutually exclusive (can’t cover and recover FM differential)
(1) But, Under either, consequential and incidental damages may be available
ii)  §2-714: Where buyer accepts goods.
(a) Where buyer has accepted goods and given notice, he may recover for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any reasonable manner.
(1) Notice (§2-607(3)(a)): Buyer must notify seller of any breach within a reasonable time after buyer discovers or should have discovered the breach
· Failure to notify bars the buyer from any remedy.
· Courts are split on the sufficiency of “notice” (some require specific language, such as “I am suing you”; others say lawsuit itself is sufficient notice)
· Generally, you just have to communicate that all is not well.
· Aqualon v. Mac: P and D had a K for sale of valves.  They leaked more than permissible under the K. After a year of complaints and negotiations, valves still leaked.  But, buyer re-issued a purchase order, and accepted goods.  3 years later buyer sued for breach of warranty.
· Court did not award these damages because the notice was improper (not enough that seller knew they were initially defective) 
· Non-conformity: includes not only breach of warranty but also failure of seller to perform his obligations under the K
· Generally, notice of breach does not equal notice of non-conformity.  
(2) Policy of requiring notice:
· Settlement
· Cure
· Prevent Surprise
· Avoid stale claims & provide certainty in contractual arrangements.
(3) Sufficiency of Notice: Many splits of authority.
· Start of litigation – splits.
· Remote Seller Problems.
· Some require you to give notice of the breach; CO requires only some information relating to a defect.
· N.C. consumer – bringing a car in a few times.
(b) § 2-714 (2) – Breach of warranty damages: Difference between the value of the goods accepted and the goods as warranted (BUT, O.C. 3 indicates that this is not the exclusive rule.  Unless circumstances show proximate damages of a different amount) + incidental and consequential damages.
(1) Measured at the time and place of acceptance.
(2) Starting point for some courts is FMV.
· Don’t include interest.  
(3) §2-719(3) permits the seller to exclude incidental and consequential damages unless the exclusion would be unconscionable.  
(4) Another issue: IF the “repair or replace” remedy fails of its essential purpose, can a limitation on consequential damages be enforced? ( Chatlos Systems v. National Cash Register Corp., 3rd Circuit Appeals, 1980: NCR provided computer system that would reduce inventory and be up and running within six months.  One year later, the problem persisted.  Later experienced problems with payroll (the only functioning module).  Asked that it terminate the lease.  NCR refused.  Treated as a sale of goods even though it looked like a lease (probably b/c it was a sale-leaseback).  K says that NCR’s obligation limited to correcting errors and that “in no event shall NCR be liable for special or consequential damages.”  
· Procedural Posture: District Court assessed breach of warranty damages b/c the contractual remedy failed of its essential purpose.  D.C. also assessed consequential damages b/c the disclaimer was ineffective.
· Holding: Upheld the breach of warranty damages, but reversed on the consequential damages (finding that the clause must be evaluated on its own merits and enforced).
· Analysis:
· Did the K contain an exclusive or limited remedy? ( K says so.  Chatlos had expected a fully operational computer, so the contractual limitation was unenforceable and did not preclude recovery of breach of warranty.  
· Does the failure of an exclusive or limited remedy mean that the exclusion on consequential damages also fails? ( Split of Authority.
· Court adopts the separate clause stance b/c the clauses are two separate and distinct ways of limiting recovery.  
· Repair and Replace limitation valid unless it fails of its essential purpose.
· Consequential Damages Exclusion fails only if it is unconscionable.
· No disparity in bargaining power.  
· No unexpected losses – company should expect to expend time and employee resources in a computer conversion.  
(5) Chatlos v. NCR II, 3rd Cir. 1982: On remand, district court computed damages and assessed pre-judgment interest.  Court used expert testimony (although Δ provided no expert testimony – simply relied on the record even when the judgment said that K price was not necessarily FMV).  Assessed breach of warranty damages based on what it would cost to get a computer system that could do everything this one was warranted.  
· Held: 1) Pre-judgment interest is within D.C.’s discretion and 2) Award of damages was appropriate – you don’t have to just rely on the K price.  
C) Seller’s Remedies: 
i) When buyer doesn’t keep goods
(a) §2-703: Where the buyer wrongfully rejects or revokes acceptance of goods OR
(1) Fails to make a payment due on or before delivery OR
(2) Repudiates with respect to a part or the whole, 
(3) Then with respect to any goods directly affected AND if the breach is of the whole K, then also with respect to the whole undelivered balance, the aggrieved seller may 
· Withhold delivery of such goods (see In RE Morrison below)
· Cancel
· Cover (resell and recover damages)
· Majority Rule: If P resells the goods, they can only recover the K price/Resale price differential (not the K price/Market price differential).  
(4) §2-706(1): Resale must be made in good faith and in a commercially reasonable manner ( seller can recover the difference between the resale and K price plus incidental damages.
· Good faith: Honesty in fact and observance of reasonable standards of fair dealing  
· Commercial reasonableness: depends on what is done in that business
· Timing is most pertinent(Depends on the nature of the goods, the condition of the market, and the circumstances of the case 
· Agreed resale may be made at a public or private sale 
· Private sale: Seller must give buyer reasonable notification of its intent to resell 
· Public sale
· Only goods identified to the K can be sold UNLESS
· There is a recognized market for a public sale of futures in goods of that kind
· Must be made at a usual place or market for public sale if one is reasonably available
· Seller must give buyer reasonable notice of the time and place of the resale UNLESS
· The goods are perishable or threaten to speedily decline in value 
· Seller may buy at public sale.
(b) § 2-708. Seller's Damages for Non-acceptance or Repudiation.
(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach. 
(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale
(c) Fungible goods resold pursuant to §2-706 must be goods reasonably identified to the K, but need not always be the exact goods.
(1) Apex Oil Co. v. The Belcher Co., 2nd Cir. App. 1988: Buyer tells Seller to fuck off when the sodium content in the oil is too high for NY standards.  Seller goes down the river and sells it.  
· Rule: With fungible goods (oil being a fungible good), after goods have been identified to the K, you can’t negate the identification by selling some of those identified goods to another party.  
· Court holds that this was not a resale, thus P was not entitled to §2-706 damage.
· Oil wasn’t reasonably identified to K, “resale” was untimely and thus not commercially reasonable (also, no notice to D)
· Alternative remedies: 
· §2-708(1) damages
· §2-708(2) damages as a lost volume dealer
(d) In RE Morrison Industries, U.S. Bankruptcy Court, W.D.N.Y. CB 215: Buyer rents space from Seller.  Items were outside in an area whose control is in question.   
(1) Holding: The pieces were not delivered.
(2) Chapter 11 filing gave Hiross reason to believe that Morrison was insolvent.  
(3) Morrison has no right to re-sell clear of HIross interference until 10 days after Morrison had “physical possession” of the goods.
(4) Morrison did not have physical possession of the goods by a preponderance of the evidence.
(e) Recover market/K price differential + incidentals (§2-708) ( Determined at time and place of tender (when performance should have been made by buyer).
(1) Seller has burden to prove market price/value—otherwise can’t use this remedy
(2) B&R v. Paul:  K for the sale of fabric.  When buyer refused to accept goods, seller resold them without giving notice, thus disqualifying him from getting §2-706 damages.  Thus, seller is limited to market/K price differential.
· Court held that resale price was market price because seller was a “merchant”
· Even though seller didn’t properly re-sell, court said it was sufficient evidence of market price—put burden on buyer to show otherwise.  
(f) Lost Profits: If the K/market formula or resale formula will not make seller whole, he is entitled to lost profits after buyer’s breach.  §2-708(2): Applicable In Two Circumstances.
(1) Lost volume dealer: Would have sold its goods to the breaching buyer, as well as alternative buyers, due to a surplus of the goods.
· Not a lost volume dealer: If not enough manufacturing capacity to sell goods to original and alternate buyers (demand is irrelevant).
· Seller must prove he is a lost volume dealer( if he can’t do so, he is limited to K/Resale (or market) price differential.  
· Damages: 
· Maj: K price – component price – labor – pro rated overhead
· Min: K price – component price – labor – overhead
· Lake Erie Boat Sales, Inc. v. Johnson, OH Court App. 1983: Buyer wanted to repudiate; П tried to prove that he’s a lost volume seller, but only had one witness and conflict of testimony – Δ said that the one witness (salesman) told him there was only one boat left.  
· Court held that he was not a lost volume seller.
(2) Seller is a manufacturer who has commenced construction of the goods when the buyer repudiates.
· Under §2-704, seller must use of reasonable commercial judgment in choosing whether to complete or not 
· Here, reasonableness includes avoiding loss and effective realization of the best option.
· If seller doesn’t finish, damages are K price – cost to complete – scrap value.
· If product is unique, seller shouldn’t finish.
· If seller does finish, damages are K price – market price 
· If product is common, seller should finish.
· Ex: $12,377 K for a specially manufactured product.  3 months after ordering it, buyer repudiates.  At this point, it will cost $360 to complete the machine (but requires a number of designing changes).
· If seller doesn’t finish, damages will be $10,517 ($12,377 - $360 - $1500).
· If seller can resell machine for more than $1860 ($12,377 - $10,517), should finish it.
(g) Sue for the Price: §2-709: If buyer refuses to accept delivery of goods identified to the K, and seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing
(1) Doesn’t literally (or in comments) require that seller comply with §2-706 (reasonable re-sale), but court may impute this requirement to be fair to buyer.
(2) Foxco Industries v. Fabric World: K for custom-made seasonal fabric.  D (buyer) repudiates when cost of yarn goes down.  P (seller) tells buyer that they are going to complete it because manufacturing was substantially completed.  When P completed it, spring was finished so they couldn’t sell fabric for what it thought was a reasonable price.  P sold it later for a lower price at a private sale, without giving notice to the buyer.  Buyer established that in Sept 74 (when seller didn’t sell), the FMV of fabric was only 20% less than K price.  In Sept 75 (when seller in fact sold the goods), the FMV was 50% of the original K price.  P now sues for the price (market price had gone down).
· Court awarded him the price (couldn’t sell them at a “reasonable” price) – the amount he obtained in the “improper” sale (no notice) 
· Court could have bound P by the resale/K price differential.
(h) §2-702(1): Where the seller discovers the buyer to be insolvent he may:
(1) Refuse delivery except for cash including payment for all goods theretofore delivered under the K, and…
(2) Stop delivery under §2-705 ( If the goods have already been delivered, seller cannot use this remedy (must be used “offensively”).
(3) Morrison v. Hirros: Δ manufactures truck bodies for P under a requirements K. D understood that delivery would be the transfer of the goods to a common carrier (not to P).  Upon delivery, title passed to P, subject to D’s right of stoppage in transit.  P needed to rent a piece of land where the goods were stored from D.  P paid for goods before they were shipped, providing a bill of lading and other documents to D.
· Court held that P’s employees’ inspection of the goods on the piece of land was delivery, thus D could not “stop” delivery
ii) Where Goods Are Delivered (buyer accepts goods, wrongfully rejects or revokes acceptance):
(a) Seller’s right to reclamation is pretty limited once goods have been delivered to buyer or carrier:
(1) If buyer paid with a check that is later dishonored (must be reclaimed within reasonable time of delivery).
(2) If seller discovers buyer is insolvent, can stop delivery of goods in possession of carrier or bailee.
(3) Where seller delivered goods to a buyer on credit, and discovers that the buyer was insolvent when the goods were delivered: 
· Must be reclaimed within 10 days unless buyer represented that he was solvent within 3 months of delivery (seller gets longer).
· Right to reclaim is lost if goods are sold to a good faith purchaser for value 
· If seller reclaims good, cannot seek any other remedies 
(b) §2-709: When buyer fails to pay price as it becomes due the seller may recover, along with incidental damages, the price…
(1) Of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of loss passes to buyer
(2) (2): In this situation, seller must hold any goods that have been identified to the K for buyer 
(3) If resale becomes possible before collection of the judgment, he must credit the buyer with the proceeds
· Payment of the judgment entitles the buyer to any goods not resold 
(c) Rule: Sellers are not obligated to mitigate damages by taking back goods that buyer has accepted.
(1) F & P Builders v. Lowe’s of TX, Inc.: П (seller) delivers construction products to Δ (buyer).  Δ accepts goods, but is unable to pay for them, so asks seller to reclaim them.  Seller refuses and now sues for the price ( Court gives him price (not obligated to reclaim them).
D) Availability of Tort Remedies: 
i) Economic Loss Rule: Recovery is precluded in tort where the sale of a defective product has resulted in no property damage or bodily injury, but only economic loss to the buyer of that product (Where you are suing for loss of bargain, can’t sue in tort).
(a) Economic Loss: Damages for inadequate value, costs of repair and replacement of the defective product or consequent loss of profits—without any claim of person injury or damages to other property 
(b) Rationale: Manufacturer cannot be held for the level of performance of his products in his consumers business unless he agrees that the product was designed to meet the consumer’s demands 
(1) K’s are designed to allocate risks and losses—if you allow a tort action for breach of K, you are “after the fact” changing the K
(2) Undercuts the bargain between 2 people who knowingly made the bargain (undo a K that had no defect in the bargaining process just because a separate tort happened)—gives buyer rights he didn’t bargain for 
· If there is a separate tort, sue for a separate tort 
(c) Robinson Helicopter v. Dana Corp: K required D to manufacture helicopter parts to certain specifications.  D changed specifications without telling P (as required).  No helicopters crashed, even though the parts were really screwed up.  P wants to sue in tort (negligence, intentional fraud, products liability).
(1) Court held that P couldn’t sue in tort because her only loss was economic (replacement of defective parts and loss of use) 
(2) Fraud in the inducement vs. fraud in the performance
· Fraud in the inducement (fraud that made you enter the K): gives rise to intentional tort 
· Because there technically is no K, remedies aren’t limited to K
· Fraud in the performance does not give rise to an intentional tort 
(d) Breach of K: revocation or rejection.
(e) Breach of warranty: product accepted, but doesn’t conform.
E) Liquidated Damages: 
i) §2-718: Damages for breach by either party may be liquidated in the agreement
(a) Rationale: Allow parties to know “risk” of transaction and theoretically prevents lawsuits
(b) Only requirement for enforceability( Must be reasonable.
(c) 3 criteria to measure reasonableness:
(1) Anticipated or actual harm caused by the breach
(2) Difficulty of proving loss and
(3) Difficulty of obtaining an adequate remedy
(d) Kvassay v. Murray: In K for 24K boxes of baklava was a liquidated damages provision of $5 for every case buyer refuses to buy.  After buying 3K, buyer refuses to pay, so seller stops producing.  
(1) Court held that the provision was reasonable and thus enforceable.  
(e) Exc: If there is NO (or very minimal) loss, some courts will not enforce a reasonable provision.
(f) A term fixing unreasonably large liquidated damages is void as a penalty 
ii) CISG:  CISG does not deal with issues of validity ( must look to other law to determine whether liquidated damages are enforceable
II) CISG: 
A) Buyer’s Remedies: Permits buyer to obtain damages even if he pursues other remedies in addition( no election of remedies
i) Art 45: If seller fails to perform obligations under K or the CISG, buyer may
(a) Art 46: Require performance by the seller unless buyer has resorted to remedy inconsistent with this
(1) If the goods do not conform: 
· And such non conformity constitutes a fundamental breach, the buyer may require delivery of substitute goods (basically—SP)
· Must give notice within a reasonable time after discovering non conformity, or within 2 years of delivery
· Buyer may require seller to repair the non-conformity
· Must give notice within a reasonable time after discovering non conformity, or within 2 years of delivery
· Art 48: Seller may, even after date for delivery, remedy at his own expense any failure to perform his obligations (basically—right to cure).  

· Must be able to do so. . . 
i. Without unreasonable delay AND
ii. Without causing the buyer unreasonable inconvenience or uncertainty of reimbursement of expenses paid by buyer.
· Art 50: Whether or not the price has been paid, buyer may recover goods as is / goods as warranted x K price + consequential’s UNLESS. . .
· Buyer refuses to allow seller to cure—cannot recover these damages 
· If buyer has paid complete price, can sue for a partial refund.
(2) Art 47: Buyer may fix an additional period of reasonable length for seller to perform
· If seller doesn’t inform buyer of his intent not to perform during that period, buyer cannot resort to breach of K remedies
· However, buyer can recover damages caused from delay
(b) Delchi v. Rotorex: D (seller) agrees to sell 10K compressors to buyer (which will be manufactured into spring/summer product).  93% of them don’t meet K specifications.  Buyer couldn’t cure non-conformities, so he cancelled (seller committed fundamental breach). 
(1) Court held that they were entitled to lost profits (caused by delay), including the fixed costs.  
ii) Art 52: If seller delivers goods before the fixed date, buyer may take or refuse delivery
iii) CISG Article 72: (1) IF prior to the date of performance, it is clear that one will commit a fundamental breach, the other party may declare the K avoided; (2) If time allows, the party avoiding must give reasonable notice in order for the other to give adequate assurance; and (3) Section (2) doesn’t apply if the other party has declared that he will not perform his obligations.
iv) CISG Article 76: If the K is avoided and there is a current price, the party claiming damages may, if he has not covered, recover the difference between the price fixed by the K and the current price at the time of avoidance
B) Seller’s Remedies: 
i) Article 61: If buyer fails to perform obligations under K or CISG, unless seller has resorted to remedy inconsistent with this (i.e. sold the goods to someone else), he may
(a) Art 62: Require the buyer to pay the price, take delivery, or otherwise perform (basically, SP).
(1) Limitation( Art 28: The Court is not bound to enter a judgment for SP unless the court would do so under its own law (so—in US—unlikely).
(2) Art 63: Seller may fix an additional period of reasonable length for buyer to perform.
· Basically allows seller to make sure he can safely avoid the K (if buyer doesn’t perform within reasonable time fixed by seller, seller can avoid under Art 64)
· For seller to take advantage of this section—must either explicitly or implicitly give the buyer a period of time in which to perform (no formal requirement) 
· Even if seller does not do this, buyer’s delay becomes a fundamental breach at some point anyway (factual determination) 
· Compare to UCC—must determine whether breach was “material” so as to justify termination (here, matter of fact)  
· If buyer doesn’t inform seller of his intent not to perform during that period, seller cannot resort to breach of K remedies.
· However, seller can recover damages caused from delay.
ii) Seller is a manufacturer who has commenced construction of the goods when the buyer repudiates
(a) Must attempt to mitigate loss under Art 77
(1) If seller doesn’t finish, damages = K price – cost to complete – scrap value (Art 74)
(2) If seller does finish and resells, damages = K price – resale (market) price (Art 75)
· If seller finishes and doesn’t resell, damages = K price – FMV (Art 76)
III)  REMEDIES (DAMAGES) FOR BOTH BUYER AND SELLER: 
A) Art 74: Damages for breach of K: Actual loss + consequential damages (lost profits).
i) Such damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the K in the light of the facts and matters of which he then knew or ought to have known, as a possible consequence of the breach of K
(a) Basically Hadley-- objectively foreseeable
(b) Need not be likely or certain-only possible (liberalizes damages).
ii) Lost profits:
(a) Basically, K price – what it would cost to make the goods
(1) Although CISG does not state explicitly, fixed costs are generally not included in calculating lost profits (only variable costs)
· Variable costs: Those costs that fluctuate with a firm’s output and typically include labor (but not management) costs 
· Delchi v. Rotorex: D (seller) agrees to sell 10K compressors to buyer (which will be manufactured into spring/summer product).  93% of them don’t meet K specifications.  Buyer couldn’t cure non-conformities, so he cancelled (seller committed fundamental breach).  
· Court held that they were entitled to lost profits (caused by delay), including the fixed costs.
B) If a K is avoided: 
i) Art 75: Party may recover K/Resale differential + consequential’s if the buyer has bought replacement goods or the seller has resold the goods OR 
(a) Must be done within a reasonable time and manner.
(1) Reasonable: fairly vague—allows courts to ensure fairness 
ii) Art 76: Party can recover K/market price differential + consequential’s (so long as there is a current price for the goods and parties haven’t bought/resold the goods).  
(a) Current price at time of avoidance is used where delivery of goods should have been made
(1) Exc: If party has taken over the goods, the price at the time of taking is applied
· If no current price at place of delivery, a reasonable substitute (including transportation expenses).
C) Duty to Mitigate: 
i) Art 77: A party who relies on a breach of K must take reasonable measures to mitigate the loss, including loss of profit.
(a) If he fails to, breaching party may reduce damages by what could have been mitigated 
D) Interest: Party can recover interest on the price or any sum in arrears (Art 78).
IV) THE STATUTE OF LIMITATIONS: 
A) UCC §2-725:
i) (1): An action for breach of K must be commenced within 4 years after cause of action has accrued.
(a) In original K, parties may reduce the limitation to not less than 1 year, and cannot extend it.
ii) (2): A cause of action accrues when the breach occurs—regardless of the aggrieved party’s lack of knowledge of it.
(a) Breach occurs:
(1) Upon tender of deliver (when buyer has right to possess goods)
(2) EXC: Where a warranty explicitly extends to future performance of the goods, and discovery of the breach must await the time of performance, the cause of action accrues when:
· The buyer discovered or should have discovered the breach 
· Explicit means that the warranty of future performance must be unambiguous, clearly stated, or distinctly set forth (so buyer knows within what time he can bring an action)
· Western v. Swift: D recommended that P use “adhesive.”  Within a year and a half, P’s customers complained.  P sued D for breach of express and implied warranties.  
· Court found that P had made no warranty as to future performance (wasn’t explicit enough)—must specify some time period.
· Many courts hold that a repair and replacement remedy is a promise for future performance—thus the SOL begins to accrue when the seller fails to repair or replace (need not rise to level of failing of its essential purpose).
(3) Common law rules may also toll the SOL (fraudulent concealment).
iii) A 3rd party P may maintain an indemnification claim based on a warranty theory against a 3rd party D where §2-725 would prevent the original P from suing the 3rd party directly.  
(a) SOL for indemnification and contribution begins to run upon payment and is not controlled by the SOL applicable to the underlying warranty theory (§2-725)
(1) Cause of action: inchoate right—set of facts which may give rise to a right of action (when underlying wrongful act is committed)
(2) Right of action: specific right of a specific person to enforce presently a remedial right (when party pays money to 3rd party to discharge the obligation caused by the wrongful act) 
(b) Kohl’s v. Target: Owners sought identification from D because of structural damage.  D filed a 3rd party complaint against contractor.
(1) Because the SOL began to run upon tender of delivery, contractor sued under indemnification (SOL begins to run when judgment for payment is handed down).  
B) Convention on the Limitation Period in the International Sale of Goods (“CLPISG”): ( SOL for breach of K is 4 years also.
i) Generally, accrues when breach occurs (i.e. when non-conforming goods are given to buyer) 
(a) If seller warranties goods will perform for certain time, breach occurs at earlier of:
(1) Buyer’s notification to seller of non-conformity OR, 
(2) When specific time period for performance expires 
(b) Choice of law—forum state will apply its own SOL, but it can apply a shorter SOL of a jdx that had a closer relationship to the transaction and parties 
(1) If an international case is litigated in US state that has adopted UCC, above will apply unless other nation has acceded to the CLPISG
3RD PARTIES INOVLED IN THE SALES TRANSACTION
I) INTRODUCTION: 3rd parties play important roles.  Carriers transport the goods form the seller to the buyer.  Sometimes, banks pay for the goods with a letter of credit – this avoids uncertainty about the Buyer’s creditworthiness.  
A) Documents of Title: 
i) Bill of Lading: carrier issues such a document to the seller.  IT represents a receipt for the goods and is also the K between the seller and the carrier.  Describes the goods, names the consignee (person receiving the goods) 
ii) Warehouse Receipt: sometimes goods located in a warehouse will be sold w/o being moved.
iii) NOTE: Documents of title can be negotiable or non-negotiable.  
(a) Example: If negotiable warehouse receipt indicated that delivery was to be to Party A or to order, Party A could transfer title to the document and to the goods by signing the bill (indorsing it) and handing it to the transferee.  
B) Bank Obligations Under Letters of Credit: Seller = beneficiary.  
i) Commercial Letter of Credit: Payment must be made even if non-conforming; seller is assured of payment even if insolvent buyer.
ii) Stand-By Letter of Credit: bank agrees to pay a specified sum of money upon certification that one of the parties has failed to perform.  Bank pays without investigating.  
iii) Independence Principle: bank’s obligation to pay does not depend on performance of the underlying K; contractually obligated to pay the beneficiary upon presentation of the docs called for by the LOC.
II) Has a letter of credit been issued?  (vs. a guarantee).
A) Wichita Eagle & Beacon Publishing Co. v. Pacific Nat’l Bank of SF, 1971: П lessee of property.  Bought another newspaper company.  Lease agreement whereby Lessee (Circular Ramp) deposits cash, gov’t bond LOC or other guanty to bank.  Bank issued LOC.  
i) Rule: LOC differs from classical surety in that it is a primary obligation between the issuer and the beneficiary.  The issuer isn’t concerned about arrangements between B and issuer.
ii) Holding: Should be treated as an LOC.
(a) Parties intended to enter into LOC; drafted by attorney; bank charged and rec’d its usual LOC charge.  
B) Wichita Eagle & Beacon Publishing Co. v. Pacific Nat’l Bank of SF, 9th Cir. Court of Appeals 1971: On appeal
i) Holding: Not LOC.
(a) Strays too far from the purpose of LOC (providing means of assuring payment by eliminating the need for the issuer to police the underlying K).
III) Has the documentary Presentation Complied with the Terms of the Letter of Credit?  
A) When presented with demand, issuer is required to use standard banking practices in examining the docs and must determine whether they strictly comply with the terms of the LOC.
i) It they do comply, issuer generally required to honor the presentation and pay.
(a) Issuer then entitled to reimbursement from applicant.
ii) If they do not comply, the issuer should not pay unless the applicant waives the discrepancies.
B) General Rule: strict compliance.
i) Courtaulds North America v. North Caroline Nat’l Bank, 4th Cir. Ct. App. 1975: Courtaulds tried to draw $67k and bank refused.  LOC required a commercial invoice in triplicate stating that it covers 100% acrylic yarn.  The invoices actually stated “Imported Acrylic Yarn.”  
(a) Bank had to comply with it strictly.  
IV) FRAUD: Bank can refuse payment where it has notice of fraud before allowing the draw-down (Sztejn v. J.Henry Schroder Bank Corp.)
A) UCC §5-109: 
i) (a)  If a presentation is made that appears on its face strictly to comply with the terms and conditions of the letter of credit, but a required document is forged or materially fraudulent, or honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant:
(a) (1) the issuer shall honor the presentation, if honor is demanded by 
(1) (i) a nominated person who has given value in good faith and without notice of forgery or material fraud, 
(2) (ii) a confirmer who has honored its confirmation in good faith, 
(3) (iii) a holder in due course of a draft drawn under the letter of credit which was taken after acceptance by the issuer or nominated person, or 
· Holder In Due Course: Elements:
· A holder
· Who takes a negotiable instrument
· For Value
· In Good Faith, and 
· Without notice that the instrument is overdue or has been dishonored, or of any defense or claim against it on the part of another
· Regent Corporation v. Azmat Bangladesh, Ltd.: Int’l Bank intervened for Azmat after goods were supposed to be made in Bangladesh.  
· Applied the rule above and determined that the Bank was a holder in due course, but that their knowledge of Azmat’s previous dealings did not constitute actual knowledge (notice).
(4) (iv) an assignee of the issuer's or nominated person's deferred obligation that was taken for value and without notice of forgery or material fraud after the obligation was incurred by the issuer or nominated person; and
(b) (2) the issuer, acting in good faith, may honor or dishonor the presentation in any other case.
ii) (b)  If an applicant claims that a required document is forged or materially fraudulent or that honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant, a court of competent jurisdiction may temporarily or permanently enjoin the issuer from honoring a presentation or grant similar relief against the issuer or other persons only if the court finds that:
(a) (1) the relief is not prohibited under the law applicable to an accepted draft or deferred obligation incurred by the issuer;
(b) (2) a beneficiary, issuer, or nominated person who may be adversely affected is adequately protected against loss that it may suffer because the relief is granted;
(c) (3) all of the conditions to entitle a person to the relief under the law of this State have been met; and
(d) (4) on the basis of the information submitted to the court, the applicant is more likely than not to succeed under its claim of forgery or material fraud and the person demanding honor does not qualify for protection under subsection (a)(1)
B) UCC §5-111: 
i) (a)  If an issuer wrongfully dishonors or repudiates its obligation to pay money under a letter of credit before presentation, the beneficiary, successor, or nominated person presenting on its own behalf may recover from the issuer the amount that is the subject of the dishonor or repudiation.  If the issuer's obligation under the letter of credit is not for the payment of money, the claimant may obtain specific performance or, at the claimant's election, recover an amount equal to the value of performance from the issuer.  In either case, the claimant may also recover incidental but not consequential damages.  The claimant is not obligated to take action to avoid damages that might be due from the issuer under this subsection.  If, although not obligated to do so, the claimant avoids damages, the claimant's recovery from the issuer must be reduced by the amount of damages avoided.  The issuer has the burden of proving the amount of damages avoided.  In the case of repudiation the claimant need not present any document.
ii) (b)  If an issuer wrongfully dishonors a draft or demand presented under a letter of credit or honors a draft or demand in breach of its obligation to the applicant, the applicant may recover damages resulting from the breach, including incidental but not consequential damages, less any amount saved as a result of the breach.
iii) (c)  If an adviser or nominated person other than a confirmer breaches an obligation under this article or an issuer breaches an obligation not covered in subsection (a) or (b), a person to whom the obligation is owed may recover damages resulting from the breach, including incidental but not consequential damages, less any amount saved as a result of the breach.  To the extent of the confirmation, a confirmer has the liability of an issuer specified in this subsection and subsections (a) and (b).
iv) (d)  An issuer, nominated person, or adviser who is found liable under subsection (a), (b), or (c) shall pay interest on the amount owed thereunder from the date of wrongful dishonor or other appropriate date.
v) (e)  Reasonable attorney's fees and other expenses of litigation must be awarded to the prevailing party in an action in which a remedy is sought under this article.
vi) (f)  Damages that would otherwise be payable by a party for breach of an obligation under this article may be liquidated by agreement or undertaking, but only in an amount or by a formula that is reasonable in light of the harm anticipated.
V) BANK COLLECTION OF DOCUMENTARY DRAFTS: Sometimes, parties decide to forego LOC and condition delivery of the document of title to the buyer upon buyer’s payment.  Banking system used to transmit the docs.  Once at buyer’s location, buyer will inspect and make payment.
A) The seller of goods will draw up a doc ordering the buyer to pay for the goods (draft).   Then the draft, bill of lading and any other docs go to a bank located near the buyer.  
i) Acceptance occurs with buyer signing the draft (like a check).   
ii) Rheinberg-Kellerei GmbH v. Vineyard Wine Co.: NC Ct. App. 1981: Shipment of wine lost at sea.  Sutton served as agent for П.  П gave shipping info to Sutton who didn’t give it to Δ.  
(a) Rule: Before a seller will be deemed to have “duly delivered” the goods, he must fulfill certain duties owed to buyer (§2-504): Buyer assumes perils and must have a reasonable opportunity to guard against these risks by independent arrangements with the carrier.  Must be able to take action to protect himself from risk of damage or loss.
iii) Rheinberg-Dellerei GmbH v. Brooksfield National Bank of Commerce, 5th Cir. App. 1990: 
(a) Rule: Once Bank presented the documents, regardless of whether NBC Bank knew when the wine had arrived, it had a duty to inform about any problem in collecting payment.  
VI) OBLIGATIONS OF CARRIERS: General Rule: Carrier is obligated to deliver goods to the holder of a negotiable bill of lading or the consignee of a non-negotiable (straight) bill of lading.
A) What happens when the goods are delivered to the wrong person? (Misdelivery): 
i) BII Finance Co. v. U-States Forwarding Services, Inc., CA App. 2002: U-States delivered the goods to someone who did not surrender the bills of lading.  U-States argues that it shouldn’t have to b/c there was no express term requiring surrender as a pre-condition to delivery.  
(a) NOTE: A Carrier may choose to follow a shipper’s instruction to deliver goods covered by a negotiable bill of lading w/o requiring surrender of the original, but the carrier does so at its own peril.
(b) Rule: Delivery to a person who is not the holder, w/o the holder’s authorization, constitutes a conversion of the goods and a breach of K.  
B) What happens when the goods are damaged or there are delays in delivery?
i) General Common Law Rule: carrier is absolutely liable, subject o exceptions for Act of God, public enemy, shipper or act of public authority or loss due to inherent vice or nature of the goods.  
ii) NOTE: For international shipments by air or sea, the Warsaw Convention and the Carriage of Goods by Sea ct limit the liability of carriers.  
iii) Rule: With respect to delay, carrier must use due diligence in making delivery.  
iv) Motorola, Inc. v. Federal Express Corp.: 9th Cir. App. 2002: Piece got damaged on the way to Tokyo.  
(a) Rule: Art. 22 of Warsaw Convention provides for liability limitation based on the entire weight of the shipment where, as here, the damaged portion affects the value of the entire shipment.  
(1) Reasoning: It affected the whole shipment.  Cell phone base station couldn’t function at all – had to wait 6 weeks for a new part.  
(b) Holding: Pre-judgment interest is available. 
VII) OBLIGATIONS OF WAREHOUSE OPERATORS: Warehouse operator holds goods for seller, then for buyer after sale.  Warehouse operator = bailee.  
A) Not responsible for negligence.
B) Fischer v. Herman, NY 1970: Dude lost a fur coat.  
i) Can’t mail a receipt later and hold that as the value.   
Split of Authority.
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