Outline

I. Is the transaction one for the sale of goods?

II. What is the governing law?

III. Has a contract been formed?

IV. What are the terms of the K?

V. Has the K been performed?  Excuse?

VI. If not and no excuse, what are the injured parties’ options?

IS THIS A CONTRACT FOR THE SALE OF GOODS

Determining whether contract for the sale of goods

I. General

a. Must be a K for the sale of goods

i. UCC 2-102

1. Unless the context otherwise requires, this Articles applies to transactions in goods

ii. CISG Article 1

1. This Convention applies to contracts of sale of goods

II. Determining whether sale of goods

a. Is it a sale of goods?

i. Is it a passing of title of tangible personal property from the seller to the buyer for a price?

ii. Sale = passing of title from the seller to the buyer for a price

1. UCC 2-106(1)

a. Must be a present or future sale of goods

b. Can be consumer or commercial transaction

2. CISG

a. Applies to commercial transactions only, not consumer transactions

b. CISG specifically excludes certain types of transactions 
i. Article 2

1. CISG does not apply for a sale of goods for personal, family or household use.  

a. BUT if the seller did not know nor ought to have known that goods were for personal, family, or household use, the CISG applies
b. *If seller did not know, he thinks it is a commercial transaction; if he does know, he knows the CISG doesn’t apply

ii. CISG does not apply to liability of the seller for death or personal injury caused by the goods to any person (Article 5)
iii. Good = tangible personal property 

1. UCC 2-105

a. Goods are tangible personal property, things that move, including specially manufactured goods.  Does not apply to sales of land or services.

2. CISG

a. Tangible personal property

b. Mixed goods/services contracts

i. Two approaches 

1. Preponderant purpose analysis

a. Is the intent of the parties to contract for goods or for service?

i. If intent is to contract for goods ( sale of goods K

ii. Intention ascertained from the language of K, interpreted in the light of the situation of the parties and the circumstances surrounding them

iii. Look at reasonable expectations of the parties

2. “Gravamen Test”

a. Is the essence of the claim regarding the goods, or does it involve the service?

b. Does the problem concern the goods or the services?

i. If problem concerns the goods ( sale of goods K

ii. UCC

1. Majority test = Preponderant purpose test

2. Minority test = Gravamen test

3. Factors in determining whether sale of goods

a. Intent of the parties – are the parties contracting for goods or services?

i. When it comes to Construction Ks, most courts say it is a contract for services, NOT a sale of goods

b. Obligation of the seller – is the obligation of the seller mostly goods or services?

i. What is the seller charging more for?

c. What are the expectations of the contracting parties?

d. Public policy

i. Do we want to have a chilling effect on this type of transaction?

1. Don’t want to have a chilling effect on public utilities

2. Don’t want to have a chilling effect on medical services

a. State statutes – blood transfusion is a service, not a sale of goods

ii. Article 2 may impose strict liability where laws governing service contracts impose liability on a negligence basis
4. Sale of goods

a. Sale of food in a restaurant for purpose of implied warranty of merchantability (Section 2-314)

b. Software that is an available contract being licensed

i. But remember that software is licensed NOT a sold, so courts are extending Article 2

c. Sales of business where the problem is with goods sold in the sale

d. Sale of minerals or the like (including oil and gas) or a structure or its materials to be removed from realty (1) when the good is so intertwined with the realty and (2) the seller severs the goods from the land 

e. Sale of crops, timber, etc. that are easy to take off the land 

i. Doesn’t matter if seller or buyer severs the good from the land

ii. Doesn’t matter if the good is rooted 

f. Applies to specially manufactured goods

5. Not sale of goods

a. Blood transfusion

b. Construction Ks

c. Public utilities (electricity, water)

i. Chilling effect

d. Software that is custom designed

e. Sales of business where the problem is NOT with goods sold in the sale, but with the lease of property, or name, etc.

f. Contract for the sale of minerals or the like or a structure or its materials when NOT severed by the seller

iii. CISG (Preponderant purpose analysis)

1. Article 3

a. Does NOT cover contracts where the preponderant part of the obligations of the party who furnished the goods consists in the supply of labor or other services

2. Is this a contract where the preponderant obligation is the supply of labor or other services or the supply of goods?

i. If preponderant obligation supply of goods ( sale of goods contract

General Provisions
I. General Provisions governing UCC

a. Article 1
i. Works in tandem with Article 2, but Article 1 will not trump Article 2

1. Purposes of UCC

a. To simplify, clarify and modernize the law governing commercial transactions

b. To permit the continued expansion of commercial practices through custom, usage, and agreement of the parties (keep contracts the way people actually do business)
c. Make the law uniform among the various jurisdictions

2.  General principles of law and equity (CL) apply unless displaced by other provisions 
a. First look at Article 2 to see if specific provision

b. If no, look at Article 1 to see if general provision

c. If no, look to common law

b. Article 3

i. Almost all UCC sections can be varied by agreement

1. Exceptions

a. Obligations of good faith, diligence, reasonableness, and care may not be disclaimed by agreement

i. BUT parties can determine standards by which they are met, as long as not manifestly unreasonably standards

ii. R1-303

1. Course of performance, course of dealing, and trade usage can be used to determine terms of K but do not trump express provisions of K
a. Course of performance – how parties performed under this contract

b. Course of dealing – how parties performed under prior contracts

c. Trade usage – industry practices

iii. R1-304
1. Covenant of good faith and fair dealing implied in contracts

a. Covenant of good faith and dealing = honesty in fact the observance of reasonable commercial standards of fair dealing
b. Party subjective (honesty of person doing business), partly objection (reasonable commercial standards of fair dealing)

II. General Provisions governing CISG

a. Article 4

i. Gaps in the CISG 
1. Not concerned about the validity of the contract (unconscionability, duress, mistake, etc.) or title of goods
2. When we have gaps:

a. Look at domestic law

b. Look at general principles upon which CISG is based

i. International character

ii. Promote uniformity

iii. Good faith in international trade

c. Look at general principles of international law (UNIDROIT)
b. Article 6
i. Parties can derogate portions of CISG in their contract that they do not want to apply

c. Article 7

i. Interpret the contract with regard to its international character, the need to promote uniformity in its application, and the observance of good faith in international trade
ii. When dealing with gaps, first use a general principle from the Convention and if there is not one do a choice of law analysis to determine which domestic law to gap-fill with

d. Article 8
i. In interpreting contract:
1. Parties’ intent governs

a. If one party knew or could not have been unaware of the other party’s intent ( it governs

2. If no intent, the understanding that a reasonable person of the same kind as the other party would have had in the same circumstances governs
a. Consider all relevant circumstances of the case including the negotiations, any practices which the parties have established between themselves, usages and any subsequent conduct of the parties.

e. Article 9
i. Course of dealing, course of performance, and trade usage are part of the contract
f. Article 10

i. If you have more than one place of business, the place of business is that which has the closest relationship to the K and its performance

IS THE GOVERNING LAW THE UCC, CISG, OR SOME OTHER BODY OF LAW
Choice of Law Analysis
I. General
a. Once you have determined that the contract is sales of goods contract, what law applies (UCC, CISG, or some combination)?

II. Arbitrations
a. Does the contract choose the applicable law?

i. Generally:

1. Arbitration provision in K will say that arbitration will be conducted under some set of arbitration rules

2. Autonomy given to parties to pick law they want
ii. If contract does choose the law, arbitrator will honor the law chosen
iii. If contract does not choose the law:

1. What is the most appropriate jurisdiction?

a. Left to the arbitrator’s discretion

i. Arbitrator rules gives arbitrator wide discretion

III. Litigation
a. General
i. Court uses its own choice of law analysis to determine which law applies

1. Identify how court decides which choice of law applies

ii. Rules to determine which law applies

b. If sale of goods case litigated in a UCC jurisdiction
i. Does the UCC apply (UCC 1-105)?
1. Did parties make a contractual choice?

a. If parties made contractual choice, UCC permits parties to select law of a state if it bears a reasonable relationship to the transaction (1-105):

i. Have the parties chosen the law of a jurisdiction that has reasonable nexus to transaction?  
1. If parties have chosen the law of a jurisdiction that has a reasonable nexus to that transaction ( that law will apply

2. If there is no reasonable nexus, treat it like no contractual choice
b. If parties did not make a contractual choice:

i. The forum state’s version of the UCC will apply if the transaction bears an “appropriate relation” to the forum state (UCC 1-105)
1. Some courts use general choice of law rules
a. What law governs the performance of the K?  What is the place of performance?
i. Where goods are shipped or tendered OR

ii. Center of gravity test

b. What law governs the validity of the K?
i. Where the K was formed (where acceptance occurred, using the mailbox rule)

2. Some courts just determine what is appropriate 

a. If buyer or seller is located in the state, then there is an appropriate relation with the state and that state law applies

ii. Does the CISG apply (CISG Article 1)?
1. Situations

a. Both parties part of CISG

b. Neither parties part of CISG ( choice of law analysis to determine which domestic law applies

c. One party’s country has adopted CISG and other party hasn’t

2. Are the parties both contracting states to the CISG?

a. If both ( apply CISG

b. If one is and one is not:

i. If the rules of private international law (choice of law rules) would lead to the application of the law of a contracting state ( apply CISG

1. BUT under CISG Article 6, the parties can exclude the application of the CISG or any provision
ii. If the rules of private international law would lead to the application of the law of a non-contracting state ( don’t apply CISG

3. If CISG applies:

a. The CISG only deals with questions of contract formation and the rights and duties of the parties arising out of the contract.  
i. It does not deal with issues of validity (e.g. mistake, lack of authority, unconscionability) or issues involving property rights in the goods sold
b. If a nation has made an Article 95 declaration, the CISG will only apply if other party’s nation has accepted also CISG.  
c. If sale of goods case litigated abroad
i. Court will use its own choice of law rules
1. Examples
a. CISG Article 1 if adopted

b. Rome Convention

ii. CISG
1. If both parties are contracting states to the CISG ( apply CISG

a. But parties can opt out of the CISG or any provision of the CISG in their contract (Article 6)

2. If CISG applies:

a. The CISG only deals with questions of contract formation and the rights and duties of the parties arising out of the contract.  
i. It does not deal with issues of validity (e.g. mistake, lack of authority, unconscionability) or issues involving property rights in the goods sold
b. If a nation has made an Article 95 declaration, the CISG will only apply if other party’s nation has accepted also CISG.  
iii. Rome Convention

1. If parties made a contractual choice ( choice of law will apply

a. Generally allows parties to select the law governing the contract
i. Exceptions: choices that violate public policy of forum states and for consumers

2. If parties did not make contractual choice:
a. The governing law is the law of the nation where the “characteristic performance” of the sales contract occurred

i. Characteristic performance = most important thing

ii. Where characteristic performance occurs = generally the seller’s nation

1. But if everything happened in buyer’s nation ( law of buyer’s nation will apply

CONTRACT FORMATION

Has a K been formed?
I. Under UCC

a. General

i. No definition of offer, so under 1-103 we look at general principles of law and equity (common law)

ii. Determine whether the offer is sufficiently definite

b. Offer
i. Determine whether the offer is sufficiently definite such that the offeree thinks that he has to do is accept

1. Need to know the quantity and the subject matter of the K

2. 2-204
a. (3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy
ii. Revocability of an offer

1. 2-205. Firm offers (revocability of an offer)
a. Offer made are irrevocable if:

i. Between merchants AND
ii. Signed writings AND
iii. State that they are “firm” or irrevocable or can’t be revoked in the time stated OR if no time stated, for a reasonable time BUT not to exceed 3 months

c. Acceptance

i. 2-206(1)

1. (a) Can accept an offer in any manner any by any medium reasonable in the circumstances unless otherwise unambiguously indicated by the language or circumstances

2. (b) An order to buy goods for prompt shipment invites acceptance by:

a. A prompt promise to ship OR

b. Prompt or current shipment of conforming or non-conforming goods

d. Battle of the Forms (2-207)
i. General

1. When offer and acceptance have slight/minor variations

a. No K when fundamental disagreement over important term (quantity, price)

2. Occurs in two circumstances:

a. Agreement reached orally or by informal correspondence between parties and followed by one or both parties sending formal memorandum embodying the terms so far as agreed upon and adding terms not discussed
b. Offer and acceptance, then sending communication as an acceptance or closing of agreement that adds minor suggestions or proposals (Ex. acknowledgment form)
3. K can be formed:

a. By informal conversation 

b. By offer and acceptance

c. By performance/conduct

ii. Has there been an acceptance?
1. A definite and seasonable expression of acceptance or a written confirmation sent within a reasonable time operates as an acceptance even if states additional or different terms from the offer

a. UNLESS acceptance made expressly conditional upon assent

i. Demand for assent coming back

ii. Must make it abundantly clear

iii. If there has been an acceptance, what are the terms?

1. Additional terms

a. If parties are NOT merchants ( additional terms are proposals 

b. If parties are merchants

i. Additional terms are part of K

1. Exceptions

a. Offer expressly limits acceptance to terms of the offer

b. Terms materially alter the K

i. Surprise or hardship

c. Notification of objection has been given or is given within a reasonable time after notice of the additional terms is received

2. Different terms (3 approaches)

a. Different terms not part of K unless offeror assents, so the offeror’s terms control

b. Different terms treated same as additional terms

c. Different terms cancel out then gap-fill
iv. If there has not been an acceptance, is there a contract by performance and if so, what are the terms?

1. There is an acceptance if conduct by both parties which recognizes the existence of a K is sufficient to establish a K

2. Terms:

a. Terms which the writings of the parties agree on

b. Knock out other terms and gap-fill with UCC provisions

c. Additional terms analyze under 2-207(2)

v. Amended 2-207

1. K can still be formed if:

a. Conduct by parties recognizes existence of K

b. K formed by offer and acceptance

c. A K formed in any manner is confirmed by a record that contains terms additional to or different from those in the K being confirmed

2. Terms of K:

a. Terms that appear in the records of both parties

b. Terms, whether in a record or not, to which both parties agree

c. Terms supplied or incorporated under any provision of the K (trade usage, course of dealing, course of performance)

vi. Rolling contract – Money now, terms later

1. Some courts follow Rolling K theory and allows terms to be included when there is an informal transaction followed by goods arriving with terms inside

II. Under CISG
a. Offer

i. Rule

1. Proposal is an offer if it is sufficiently definite

2. An offer has been made if it indicates the goods and expressly or implicitly fixes or makes provision for determining the quantity and the price (Article 14(1))

3. Communications to the general public are not offers, unless the contrary is clearly indicated by the person making the proposal (Article 14(2))

ii. Revocability of an offer (Article 16)
1. An offer can by its terms be made irrevocable without a time limit
2. An offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance

a. Exceptions: an offer cannot be revoked:

i. If it indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable; or

ii. If it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in reliance on the offer

3. When offer states fixed time of acceptance, to determine whether the offer is irrevocable:

a. Look at language

b. Look at intent of the parties

c. Look at what a reasonable person would think

b. Acceptance
i. Rule

1. Acceptance = statement made or conduct of the offeree indicating assent to an offer (18(1))

a. Silence or inactivity does not in itself amount to an acceptance

2. Acceptance occurs when the indication of assent reaches the offeror (18(2))
a. If not reached within the time fixed or within a reasonable time ( no acceptance

b. But if acceptance gets delayed in mail, acceptance effective unless the offeror says they don’t want the acceptance

3. Even if no acceptance was made, if the offer, past practices, or trade usage show that the offeree can assent by performing an act (  acceptance effective when act performed 

a. In determining whether there is an acceptance (Ex. shipping goods):

i. Ask: is it reasonable for offeree to think that they could just ship the goods and that that would form a K?

ii. Battle of the Forms – Article 19
1. A reply containing additions, limitations, or other modifications that materially alter terms of the offer = rejection and constitutes counteroffer
a. “Materially alter” includes, but not limited to:
i. Price
ii. Payment
iii. Quality and quantity of goods

iv. Place and time of delivery

v. Extent of one party’s liability to the other or the settlement of disputes

2. If not materially alter AND buyer does not object orally to discrepancy or dispatch a notice to that effect w/out undue delay ( terms of K are offer w/ modifications of acceptance
iii. When no acceptance but parties perform under K

1. Courts disagree

a. If parties perform, then last form applies
b. If parties perform, then use knock-out doctrine for inconsistent terms and use gap-fillers

III. Statute of Frauds

a. Rule
i. Contracts for the sale of goods of $500 or more must be evidenced by a writing signed by the party to be charged that evidences the existence of a K (2-201)

1. “Writing”

a. Broad

i. Quantity must be stated 

2. “Signed”

a. Broad

i. Authentication may be printed, stamped, or written

ii. May be made by initials or thumbprint

iii. Issue: Whether symbol executed or adopted by the party w/ present intention to authenticate the writing
3. Must state subject matter and price

4. Exceptions 

a. SoF satsifed when:

i. Between merchants

1. Merchant = 

a. Person who deals in goods of the kind OR

b. Otherwise by his occupation hold himself out as having knowledge or skill peculiar to the practices or goods involved

ii. W/in reasonable time a written confirmation of K sufficient against sender

iii. Received by other party

iv. Party receiving it has reason to know of its contents

v. UNLESS written notice of objection to its content given w/in 10 after receipt

b. If:

i. Goods specially manufactured for buyer 

ii. Goods not suitable for sale to others in the ordinary course of seller’s business 

iii. Seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer has either:

1. Made a substantial beginning of their manufacture OR

2. Commitments for their procurement

c. If:

i. Party against whom enforcement sought admits in his pleading, testimony or otherwise in court that  a K for the sale was made

1. BUT K not enforceable beyond quantity of goods admitted

d. If:

i. Payment has been made or accepted

e. Promissory estoppel

i. The majority approach is to allow promissory estoppel as a defense to SoF
IV. Under CISG
a. Rule
i. No writing generally required (Article 11)

b. Application

i. Parties can opt out of out of Article 11 by making a Article 96 declaration
1. Means that CISG is silent on whether a writing is required, leaving matter to other law

2. If a country has opted out of Article 11, do choice of law analysis to determine which country’s law applies
Modifications
I. Under UCC

a. No requirement of consideration for modification

b. 2-209 modification
i. “No oral modification” provisions enforceable – parties may require all modifications to be in writing
1. When between merchants, modification must be signed by party against whom enforcement is sought

ii. When no oral modification provision and a K is modified, there are two interpretations as to whether it needs to be in writing
1. Any time you are amending/modifying a K that is within statute of frauds, it must be in writing
2. Only need writing if you are increasing the quantity.  
iii. Modifications as waivers of no oral modification claase
1. Even if an oral modification clause or does not satisfy SoF, there are two interpretations as to when an oral modification can operate as a waiver

a. One interpretation says that an oral mod can operate as a waiver when there has been reliance on oral modification (estoppel waiver)

b. Another interpretation says that an oral mod can operate as a waiver with conduct that has already occurred

i. If there is a finding that there is a waiver, then don’t need reliance to be a modification
ii. The only way reliance comes into play is with regard to future performances

1. If you try to take back your waiver and say you want to go back to original way, if other party has changed to conform to oral mod, can’t take back waiver and can’t go back to original K

2. Ex. K to manufacture shoes.  I build all machines to make machines a certain way.  Our K says no oral mods.  Julie says she wants shoes to be designed differently.  Normally I can’t do that b/c no oral mod.  But if I say okay and change all the machines in my factory.  Then waiver can’t be taken back and Julie can’t come back and say she wants it the original way.

2. A waiver may be retracted upon reasonable notice, but not if it would be unjust in view of material reliance.  
II. Under CISG

a. No requirement of consideration for modification

b. A contract may be modified or terminated by the mere agreement of the parties.

c. “No oral modification/termination clauses” ARE enforceable, UNLESS there is reliance on the oral modification by a party
i. Burden of proof on party trying to say the oral mod clause is not enforceable

d. Modifications as waivers of no oral modification clause
i. Have to prove:

1. That there was an oral modification

ii. Waiver effective as to prior performance

iii. BUT with future performances will allow party to retract as long as the party has not relied on it

TERMS OF THE CONTACT

Warranties of Title

I. Passage of title – does seller have title to convey?
a. Under UCC

i. General

1. A buyer obtains only whatever title the seller had

ii. What title does buyer acquire? (2-403)
1. A buyer acquires all title that a seller had 

a. Except

i. Purchaser or a limited interest only get rights to the extent of the interest purchased
b. When stolen goods, buyer does not have any title 

2. Exceptions to general rule that buyer acquires all title that a seller had

a. Seller w/ voidable title

i. Ex. Buyer who buys goods w/ bad check then has voidable title as a seller
ii. Seller with voidable title can transfer good title to a BFP for value when:
1. Voluntary transaction involving rightful owner (first seller gave up goods)
iii. A person  w/ voidable/ bad title can transfer good title to a BFP (good faith) even though:

1. the transferor was deceived as to the identity of the purchaser, or 

2. the delivery was in exchange for a check which is later dishonored, or 
a. If buyer uses a bad check to buy goods, seller can reclaim goods UNTIL a BFP for value buys goods
3. it was agreed that the transaction was to be a "cash sale", or 

4. the delivery was procured through fraud punishable as larcenous under the criminal law.
3. When seller is a merchant

a. When entrusting goods to a merchant who deals in goods of that kind:
i. Merchant can transfer all rights to a buyer in ordinary course of business

ii. “Entrusting”

1. Includes delivery and any acquiescence in retention of possession

b. So: if you delivery or in any way acquiesce to give a merchant possession of your goods, if the merchant deals in goods of that kind he can sell it to a buyer in the ordinary course of business

c. In CA, merchant can only sell when goods given to merchant for the purpose of finding a buyer
b. Under CISG

i. Rule

1. Article 4

a. Convention does not address questions of title

ii. Application

1. Do choice of law analysis to determine when title passes

II. Warranty of Title 
a. Under UCC (2-312)
i. There is an implied warranty of title w/ respect to goods,  that the seller has good title to the goods being sold to the buyer  
1. The claim against buyer’s title must be a colorable claim  (seller only liable under implied warranty of title for colorable claims against buyer’s title)
2. Clouds on title – do clouds on title make a breach of the warranty of title?

a. Majority rule

i. Any reasonable cloud on title is sufficient to be a breach of warranty of title

b. Minority rule

i. Must be an actual claim on title

3. For patent infringement

a. Strict liability – the seller is liable for any breaches of patent

i. Except if buyer is the one that designed the goods

ii. Disclaiming warranty of title

1. For warranty of title to be disclaimed, there must be specific language or circumstances which give buyer reason to know that seller does not claim title
a. “As is” does NOT disclaim warranty of title
b. Exceptions

i. Circumstances where buyer can’t reasonably expect a warranty of title, but then can sue for unjust enrichment

b. Under CISG (Article 41)
i. Seller gives implied warranty of title (goods free from any right or claim of a 3rd party)
1. UNLESS the buyer agreed to take the goods subject to that right or claim

2. Seller only liable for reasonable claims against buyer’s title
ii. Claims based on industrial property or intellectual property (Article 42)
1. Seller must deliver goods free from any industrial property or IP claim which the seller knew about or could not have been unaware when K concluded if claim based in industrial property or IP:
a. Under the law of the state where the goods will be resold or otherwise used if parties contemplated its sale or reuse there when K concluded

b. In any other case, under the state of buyer’s place of business

c. Except (when no warranty of title):

i. Where buyer knew of claim or right when K concluded

ii. Where right results from seller’s compliance with specifications furnished by buyer

iii. Disclaiming warranty of title
Warranty of title easily disclaimed, just depends on how buyer interprets the K (Article 8 interpretation)

1. Warranties of Quality
I. Express warranties

a. Under UCC (2-313)
i. Express warranties created by affirmation, promise, description, sample 

1. Express warranties by the seller created by: 

a. (a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain 

b. (b) Any description of the goods which is made part of the basis of the bargain 
c. (c) Any sample or model which is made part of the basis of the bargain creates an express warranty that it will be like the sample or model shown

d. Seller does NOT need to use formal words such as "warrant" or "guarantee" or that he have a specific intention to make a warranty
2. Distinction between statement of warranty and puffing
a. Courts consider certain factors in determining whether a statement is a statement of warranty (which gives buyer a warranty of quality) or puffing (which does not give buyer a warranty of quality)

i. Definiteness of statement
ii. Whether seller is hedging or not

1. Where seller is unsure (hedging/evading), more likely puffery

iii. Experimental nature of the product

1. If experimental, less likely seller could guarantee, more likely puffery

iv. Buyer’s actual or imputed knowledge

1. Experienced buyer would know more and won’t rely as heavily on seller

2. Consumer buyer more likely to rely on seller’s statements

v. Nature of the defect
1. If a big problem, more indefinite statement might be actionable

vi. Whether it was in writing

vii. Whether or not the statement is part of the basis of the bargain

1. Majority (rebuttable presumption)
a. If determined that affirmation of fact, assumes express warranty unless the seller can show otherwise that statement was not part of the K

2. Minority approaches
a. Some courts say that if definite statement, then warranty of quality

b. Some courts say that buyer must have relied on statement for it to be part of the basis of the bargain

b. Under CISG

i.  Approach:
1. Look at what the K says and use interpretation to determine if warranty of quality

ii. Look at the K (Article 35)
1. The seller must deliver goods which are the quality, quantity and description required by the K and which are contained or packaged in the manner required by the K
iii. Interpret the K (Article 8)

1. Interpret a party’s statement according to his intent where the other party knew or could not have been unaware what that intent was
2. Interpret a party’s statement according to the understanding that a reasonable person of the same kind as the other party would have had in the same circumstances. 
iv. Look at K and whether a reasonable person in the position of this buyer would think that these were statements of warranty

v. *Courts will probably look at same factors as UCC

II. Implied warranties

a. Under UCC

i. Warranty of merchantability
1. General

a. Warranty that goods fit for ordinary purpose, that they will work in a manner reasonably expected by the buyer 
2. Rule

a. Unless excluded or modified, a warranty of merchantability implied if:

i. The seller is a merchant with respect to goods of that kind.  
b. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

c. For goods to be merchantable, they must: (2-314)
i. Pass without objection in the trade under the contract description; and

ii. In the case of fungible goods, be of fair average quality within the description; and

iii. Be fit for the ordinary purposes for which such goods are used; and

iv. Run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

v. Be adequately contained, packaged, and labeled as the agreement may require; and

vi. Conform to the promise or affirmations of fact made on the container or label if any.

3. Application

a. In food sale cases, whether food is merchantable:
i. Two approaches

1. Natural v. unnatural substances test
2. Reasonable expectations test

b. What does buyer reasonably expect with this product?

c. If personal injury or injury to property, if want strict tort liability, has to fit into 1 of 3 torts:

i. If good is defectively manufactured

ii. If reasonable alternative design for product

1. *take into account foreseeability of damage caused by current design and utility of design

iii. Does product contain adequate warnings

ii. Warranty of fitness of fitness for particular purpose
1. Rule

a. Warranty of fitness for particular purpose implied where:

i. Seller at time of contracting reason to know:

1. Any particular purpose for which the goods are required AND

2. That the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods

3. *No requirement that seller be merchant

ii. UNLESS excluded or modified

2. Maybe never an implied warranty of fitness without an express warranty

b. Under CISG (Article 35(2) and (3))

i. Goods do not conform with the K unless they:

1. Are fit for the purposes for which goods of the same description would ordinarily be used (merchantability)
a. Looks at whether goods will work or not/are fit or not

2. Are fit for any particular purpose expressly or impliedly made known to the seller at the time of the conclusion of the K (fitness)
a. Except where circumstances show that the buyer did not rely, or that it was unreasonable for him to rely, on the seller’s skill and judgment 

3. Possess the qualities of goods which the seller has held out to the buyer as a sample or model (like an express)
4. Are contained or packaged in the manner usual for such goods, or, where there is no such manner, in a manner adequate to preserve and protect the goods

5. *The seller is not liable for any lack of conformity of the goods if, when K concluded, the buyer knew or could not have been unaware of such lack of conformity

ii. Application

1. Don’t have to conform to safety standards in buyer’s question, only question is whether goods work

2. Seller not normally responsible to supply goods that conform to public laws and regulations enforced at buyer’s POB
a. Exceptions

i. If buyer’s state and seller’s state have identical public laws and regulations

ii. If buyer informed the seller about those regulations

iii. If due to special circumstances, the seller knew or should have known about the regulations at issue
III. Priority of warranties
a. Under UCC

i. Priority

1. Fitness

2. Express

3. Merchantability

ii. Express and implied warranties construed as consistent with each other and as cumulative

iii. If such construction is unreasonable the intention of the parties shall determine which warranty is dominant.  

1. Factors to determine which warranty is dominant:

a. Exact or technical specifications displace an inconsistent sample or model or general language of description

b. A sample from an existing bulk displaces inconsistent general language of description

c. Express warranties displace inconsistent implied warranties other than an implied warranty of fitness for a particular purpose

b. Comparing UCC to CISG

i. Merchantability

1. UCC – requires goods to be comparable to other similar types of goods

2. CISG – requires goods to work

IV. Disclaiming implied warranties
a. Can’t disclaim express warranties

b. Under UCC
i. Parties free to disclaim warranties but:

1. Must meet technical requirements

a. Disclaiming warranty of merchantability (2-316)
i. To exclude or modify:

1. Language must mention merchantability

2. If in writing, must be conspicuous

a. Conspicuous = so written that a reasonable person against whom it is to operate ought to have noticed it 
i. Conspicuous is question of law for court

b. Disclaiming warranty of fitness (2-316)

i. To exclude or modify:

1. Exclusion must be in writing AND 

2. Must be conspicuous

a. Conspicuous = so written that a reasonable person against whom it is to operate ought to have noticed it

i. Conspicuous is question of law for court

c. Can also disclaim all implied warranties by:

i. Using common language that calls to attention to the exclusion of warranties and makes plain there is no implied warranty

1. Includes expressions like “as is”, “with all faults”
a. BUT must be conspicuous

d. Can also disclaim all implied warranties where circumstances sufficient to call the buyer’s attention that no implied warranties:

i. No implied warranty:

1. When the buyer before entering into the K has examined the goods or the sample or model as fully as he has desired OR

2. When seller demands that buyer examine goods and buyer refuses
3. ( no implied warranty to defects that reasonable inspection would have revealed
ii. Where doubt as to quality intended, price is a good way to determine seller merchant’s obligations

1. BUT just b/c price low, doesn’t mean no implied warranty

e. Situation where buyer has knowledge of disclaimer even if disclaimer not conspicuous
i. Courts split

1. One says that even if buyer knows, no disclaimer, to support uniformity and certainty

2. Other says if seller can prove that buyer knew ( disclaimer – don’t want buyer to get off on technicality

f. When a non-merchant makes an isolated sale:
i. No warranty applies, but still have covenant of good faith and fair dealing

1. Seller required to disclose known defects
g. Can’t disclaim a warranty in a rolling K theory analysis b/c didn’t bargain for it

h. *Even if you find a warranty is disclaimed, could still argue unconscionability, making the disclaimer invalid

2. Cannot be unconscionable

a. Under UCC

i. Goal

1. To prevent oppression and unfair surprise

ii. Rule

1. If court finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
a. 2 parts

i. Procedural

ii. Problems in the bargaining process, lack of meaningful choice, lack of education, sophistication, legalese, fine print, deceptive sales practices

iii. Substantive

iv. Unfair, terms unreasonably favorable to one party (ex. price is to high, altering buyer’s rights in way to favorable to seller) 

b. Under CISG

i. No concept of unconscionability

ii. BUT if choice of law analysis points to UCC, could argue that is regarding validity and unconscionability should apply
c. Under CISG

i. Parties can disclaim implied warranties

1. Article 6 permits parties to the K to derogate from provisions of the CISG

2. Article 35 says implied warranties apply except where parties have agreed otherwise

ii. To be disclaimed: 

1. What understanding would a reasonable person have had under the same circumstances
a. Most likely a reasonable person would not believe there is a disclaimer, if inconspicuous, small print, reverse side, etc.
2. Or could be a question of whether this a valid disclaimer
a. Then you would just do choice of law analysis to have domestic law fit in
V. Privity requirements for warranties of quality to be effective
a. Two types of privity
i. Horizontal privity

1. Whether or not someone who is using the product (not the buyer) can sue the retailer who sold the goods

a. Can user sue seller?

ii. Vertical privity

1. Whether the buyer can go up the chain of distribution and sue the manufacturer of the K

a. Can buyer sue manufacturer?
b. Under UCC

i. Situation

1. This is asserted as a defense by party being sued

2. Generally 

a. Vertical and horizontal privity are NOT required when suing for personal injury

b. Is a problem when suing for economic loss

ii. 3 alternatives that state can adopt regarding whether privity is required (2-318):
1. A seller’s express or implied warranty extends TO any natural person who is in the family or household of his buyer or who is a guest in his home IF it is reasonable to expect that such person may use, consume, or be affected by the goods AND who is injured in person by breach of the warranty (majority rule)
2. A seller’s express or implied warranty extends to any natural person who may reasonably be expected to use, consume, or be affected by the goods and who is injured in person by breach of the warranty

3. A seller’s express or implied warranty extends to any person who may reasonably be expected to use, consume, or be affected by the goods and who is injured by breach of the warranty.
4. *Have to show causation
a. If buyer knows of the defect and uses it anyway ( no causation

iii. When injury is economic loss
1. 2 approaches

a. Courts strict about requiring privity

b. Courts liberal in allowing buyer to sue up distributive chain

i. If manufacturer making warranty for benefit of buyer ( privity 

1. 3rd party beneficiary argument
a. Express warranties given by manufacturer for benefit of buyer ( buyer 3rd party beneficiary ( buyer can sue 

iv. Policy for requiring privity

1. Manufacturer doesn’t know what the retailer told the buyer.

2. Manufacturer loses control of goods once in hands of retailer.

3. Manufacturer does not receive full purchase price.

4. Manufacturer does not know buyer’s purpose in use of goods.

5. How can Manufacturer disclaim or limit warranties?

6. To whom should notice of defect be given?

7. How do we measure the statute of limitations?

8. What is the proper choice of law?

c. Under CISG
i. Silent on privity issue

ii. Up to court to determine if privity required (choice of law analysis)

iii. Remember that CISG doesn’t apply to consumer transactions of when injury is death/personal injury

VI. Consumer Protective Law

a. Magnuson Moss Act
i. General

1. Mandates the way that people giving warranties disclose the terms of those warranties

ii. MM applies if:

1. Written warranty given AND
a. Written warranty broad

i. Any written affirmation of fact or written promise made in connection with the sale of a consumer product by a supplier to a buyer which relates to the nature of the material or workmanship and affirms or promises that such material or workmanship is defect free or will meet a specified level of performance over a specified period of time, OR

ii. Any undertaking in writing in connection with the sale by a supplier of a consumer product to refund, repair, replace, or take other remedial product in the event that such product fails to meet the specifications set forth in the undertaking, which written affirmation, promise, or undertaking becomes part of the basis of the bargain between a supplier and a buyer for purposes other than resale of such product

2. Involves consumer product

a. Purchase of goods which are normally used for personal, family, or household purposes
3. It is a consumer (if not consumer, doesn’t apply)
iii. If MM applies:

1. Anyone giving a written warranty must conspicuously label it as a full warranty or limited warranty

a. If full, must comply with minimum standard for warranties

b. If limited

i. If express warranty, even limited, can’t disclaim implied warranty (but can limit duration)
2. Once a written warranty given:

a. Buyer can sue manufacturer for written/implied warranties

b. Implied warranty can’t be disclaimed BUT duration of written warranty can be limited as long as reasonable duration and conscionable
i. Two approaches to what limitation of duration means

1. If don’t discover problem during duration of limited implied warranty, then buyer can’t sue under MM OR
2. During period of express warranty buyer can only sue under express warranty as long.  After express warranty expires, then can sue under implied warranties.
3. Privity
a. If the buyer/consumer is suing the entity that gave the written warranty:

i. No requirement of privity for express warranties

ii. Courts split as to requirement of privity for implied warranties
4. If suing under MM and win ( buyer can get attorney’s fees

iv. Courts split as to whether MM covers leases

v. Warrantor may establish an informal dispute resolution process

1. Has to be free to the consumer

2. Buyer can be required to go through procedure before suing under M-M

a. But process is not a binding one and can bring action under M-M

Other Terms of K
I. Risk of Loss when no breach
a. General

i. Risk of loss starts with seller and passes to buyer at some point

b. Risk of loss passes:

i. When K says that it passes (subject to parties’ agreement)

1. Will uphold unless unconscionable 

ii. When K does not say:
1. Non-shipment K
a. Situations

i. Where there has not been a shipment or K does not call for shipment

1. Where buyer goes to store and takes goods away

2. Where seller delivers the goods w/ seller’s own delivery truck

3. Where goods in warehouse and warehouse records change to show that buyer now owner

b. Where goods in possession of bailee (509(2))

i. Risk of loss passes to buyer:

1. When buyer receives a negotiable document of title covering the goods; OR

2. When bailee acknowledges buyer’s right to possess the goods OR

3. When buyer receives a non-negotiable document of title or other written direction to deliver

ii. *Bailee only has responsibility to not be negligent w/ goods

c. Other non-shipment Ks (509(3))

i. Risk of loss passes to buyer:

1. If seller is a merchant

a. On buyer’s receipt of the goods

i. Receipt = Taking physical possession of the goods

ii. Courts differ as to whether receipt means actual receipt

2. If seller not a merchant

a. On tender of delivery
i. Tender of delivery = Seller put and hold conforming goods at buyer’s disposition AND give buyer any notification reasonably necessary to enable buyer to take delivery

ii. Manner, time and place for tender determined by the agreement and UCC AND tender must be at a reasonable hour BUT unless otherwise agreed the buyer has to furnish reasonably suited facilities to receive goods 
d. Under CISG
i. Risk of loss passes to buyer:

1. When buyer takes over the goods OR

2. When buyer is in breach for not taking over the goods in time

ii. *No definition of “take over” – could mean physical possession, could mean when buyer is in charge

2. Shipment K
a. Shipment Ks
i. Situation

1. Where K calls for goods to be delivered to a carrier which will take goods to destination

ii. Rule

1. Risk of loss passes when goods are given to carrier

a. Requires seller to (504):

i. Place goods into possession of carrier AND

ii. Make a reasonable K for shipment AND

iii. Obtain and forward documents necessary for the buyer to take possession of goods upon delivery

b. Destination Ks

i. Situation

1. Where K calls for goods to be delivered to destination

ii. Rule

1. Risk of loss passes when goods are delivered at destination

c. Determining whether Shipment K or Destination K
i. Default = a shipment K

ii. If form K:
1. Written or typewritten language controls over pre-printed language

iii. Look at circumstances 

iv. Shorthand terms
1. In interpreting:

a. Use term as interpreted in K

b. Use UCC definitions of terms

2. FOB – free on board
a. FOB place of shipment

i. Seller must at that place ship the goods in the manner provided and bear the expense and risk of putting them into the possession of the carrier

ii. Risk of loss passes when goods given to reasonable carrier

b. FOB place of destination

i. Seller must at his own expense and risk transport the goods to that place and there tender delivery of them  

ii. Risk of loss passes when gets to destination

c. FOB w/ freight allowed =

i. Risk of loss transferred at either place of shipment or place of destination, but freight included in seller’s price

3. CIF
a. CIF K is always a shipment K

b. $X CIF includes cost of goods, cost of shipping the goods and insurance policy, but risk of loss passes when gets to carrier

i. Seller has an obligation to buy insurance policy to cover the shipment

v. Incoterms

1. CIF K 

a. Always involves carriage on waterborn vessel 
b. Seller must deliver the goods over the ship’s rail at the port of shipment

2. FOB always a shipment K
a. So risk of loss passes when given to carrier

3. CIP (carriage and insurance paid to)

a. The price paid by the buyer includes the cost of shipment to the place of destination and insurance

b. Seller obligated to deliver the goods to the carrier, pay the freight, and purchase insurance before the risk passes to the buyer

4. FCA – free carrier

a. Seller delivers the goods, cleared for export, to the carrier nominated by the buyer at the named place

iii. When breach:

1. Where a tender or delivery of goods so fails to conform to the K as to give a right of rejection ( risk of loss on seller until cure or acceptance

2. Where buyer rightfully revokes acceptance ( risk of loss on seller

3. Where buyer repudiates or is otherwise in breach before risk of loss passed to buyer ( risk of loss on buyer

c. Under CISG
i. Shipment K – risk of loss passes when delivered to carrier

ii. Delivery K – risk of loss passes at destination

II. Gap fillers
a. General
i. This rule only comes into play when the K does not address the issue 

b. Under UCC

i. K can have many gaps and still be enforceable

1. All required for enforceable K is:

a. Parties intended to make K AND

b. Reasonably certain basis for giving an appropriate remedy
c. *Must have reasonably certain basis for court to enforce the K 
ii. Open price terms

1. If there is no price, price is market price at time of delivery

c. Under CISG
i. K can have gaps:

1. Offer if (Article 14):

a. Intent to be bound

b. Sufficiently definite

i. Indicates the goods AND

ii. Expressly or implicitly fixes or makes provision for determining the quantity and the price

c. *Party can opt out of this provision and then Article 55 would apply

2. If open price term, use market price when goods delivered

3. Some situations where parties don’t intend to be bound by K until a price has been agreed on ( no K

ii. Open price terms

1. Two Articles that conflict
a. K if intent to be bound and sufficiently definite (indicates goods and expressly/impliedly makes way to determine price and quantity)

i. *If parties say market price, this will be enough to set the price and there is no open price term issue

b. Article 55 provides a way to determine price

i. In a K validly concluded, where don’t expressly or implicitly fix or make provision for determining price (Article 55):

1. Parties considered to have impliedly made reference to the price generally charged when K concluded for such goods sold under comparable circumstances in the trade concerned 

2. *Price is market price at time K concluded

2. Arguments for enforceability/unenforceability of open price Ks
a. Unenforceable if party’s country has adopted Article 14 b/c Article 14 requires a way to determine price

i. For K to be have been made, requires an express or implicit fix or provision for determining the quantity and price

b. Unenforceable if nation under choice of law principles does not enforce open price K b/c the K would not be valid

c. Enforceable if parties contract other than by offer and acceptance

d. Enforceable if parties intend to be bound by open price term

e. Enforceable if K made not through offer and acceptance

f. Enforceable if a party’s country has opted out of Article 14 and then 55 would apply 
III. Contract Interpretation
a. Under UCC
i. Parol evidence rule
1. Rule
a. Can always use certain extrinsic evidence to contradict or supplement a K:

i. Course of performance

ii. Course of dealing

iii. Trade usage

iv. UNLESS carefully negated their use in the K

b. If partially integrated K (final with respect to price, quantity or delivery date)
i. Consistent additional terms from prior agreements or contemporaneous oral agreements may supplement 

ii. Contradictory terms from prior agreements or contemporaneous oral agreements can’t come in
c. If completely integrated K

i. Consistent additional terms may not supplement

ii. Contradictory terms not allowed 
iii. *Courts split as to whether a merger clause makes a K completely integrated

2. Hierarchy of extrinsic evidence

a. Express terms

b. Course of performance

c. Course of dealing

d. Trade usage

3. Possible exceptions

a. Fraud (sometimes, even when K integrated)
i. If deals with a statement of fact about the transaction, not about how the product will perform in the future

ii. Exception – when still can’t use parole evidence

1. If fraudulent or negligent misrepresentation is within scope of agreement
a. When promise about how goods will perform under K, within scope of agreement

b. Mistake

i. Can reform the written K on the basis of mistake if it can be shown by clear and convincing evidence that there was a mistake made when writing down K
b. Under CISG
i. No parol evidence rule

ii. In interpreting terms of K:

1. Each party’s statements or actions to be interpreted according to the understanding that a reasonable person of the same kind as the other party would have had in the same circumstances
2. Actual intent of the party governs WHEN the other party knows or could not be unaware of that intent

3. In determining intent of a party or the understanding a reasonable person would have had:

a. Consideration given to all relevant circumstances

i. Including

1. Negotiations

2. Any practices which the parties have established between themselves
3. Usages

4. Subsequent conduct of the parties

4. *You can make your own parol evidence rule, but have to make it clear and shove it in the other side’s face

IV. Unconscionablility
a. Under UCC

i. Goal

1. To prevent oppression and unfair surprise
ii. Rule

1. If court finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
a. 2 parts

i. Procedural

1. Problems in the bargaining process, lack of meaningful choice, lack of education, sophistication, legalese, fine print, deceptive sales practices

ii. Substantive
1. Unfair, terms unreasonably favorable to one party (ex. price is to high, altering buyer’s rights in way to favorable to seller) 

b. Under CISG
i. No concept of unconscionability

ii. BUT if choice of law analysis points to UCC, could argue that is regarding validity and unconscionability should apply

PERFORMANCE, BREACH, AND EXCUSE
I. Repudiation or anticipatory breach

a. When there is a definite and clear statement of repudiation ( injured party can exercise remedies for breach

II. Prospective non-performance

a. General

i. Both UCC and CISG have provisions dealing w/ prospective non-performance
b. Under UCC

i. Rule

1. When a party is not sure that the other party will perform:

a. Party can make demand for adequate assurances 

i. When:
1. Reasonable grounds for insecurity arise with respect to the performance of either party

ii. By:

1. In writing, demanding adequate assurance of performance
b. Party can suspend any performance for which he has not already received the agreed return until he receives such assurance if commercially reasonable

c. If no adequate assurances given w/in 30 days ( repudiation ( injured party can exercise remedies for breach
d. *Have to look at nature of this party and their history dealing w/ other party

i. If dealing w/ someone generally reputable, won’t require as much assurance 

ii. Retraction of repudiation

1. Until the repudiating party’s next performance is due, he can retract repudiation 
a. UNLESS the aggrieved party has since the repudiation 

i. Cancelled OR

ii. Materially changed his position OR

iii. Otherwise indicated that he considers the repudiation final

c. Under CISG
i. Party can suspend performance if:
1. It becomes apparent that the other party will not perform a substantial part of his obligation as a result of:
a. A serious deficiency in his ability to perform or in his creditworthiness OR

b. His conduct in preparing to perform or in performing the K

2. A party suspending performance must immediately give notice of suspension AND must continue w/ performance if there is adequate assurance

ii. Party can only avoid the K if it is clear that the other side will commit a fundamental breach

iii. Says nothing about retraction

III. Performance and Breach under UCC
a. One shot sales K (non-installment K)
i. Situation

1. Where K calls for delivery in one installment

ii. For performance of K – do goods conform to the K?
1. Rule 

a. Goods must conform to the K

i. Perfect tender rule 

1. Seller must deliver goods that completely conform to goods in K of sale 
ii.  “Conform”

1. Have to look at goods in context of business and nature of transaction

a. Permits commercial leeways in performance

2. Application
a. There must be a breach, buyer cannot just be unhappy with the goods

b. If there is an as-is disclaimer, buyer can’t point to any breach b/c all warranties have been disclaimed
c. If shipment K, judge conformity at time goods are placed into the possession of the carrier

iii. If goods do not conform

1. Acceptance
a. Buyer can accept goods
i. Acceptance of goods occurs when the buyer:

1. After a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity OR

a. What constitutes reasonable opportunity is a factual inquiry

b. Sometimes reasonable opportunity to inspect involves some use of the goods, especially if complicated good

2. Fails to make an effective rejection OR
a. But acceptance doesn’t occur until the buyer has had a reasonable opportunity to inspect them 

3. Does any act inconsistent with the seller’s ownership

a. But if such act is wrongful as against the seller it is an acceptance only if ratified by him

b. If goods accepted, buyer can revoke acceptance: 

i. Buyer can revoke his acceptance where substantial impairment in value of goods to buyer if he has accepted it:
1. On the reasonable assumption that its non-conformity would be cured and it has not be seasonably cured OR

2. Without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances

ii. Application

1. Substantial impairment a subjective test

a. Look on the needs of the particular buyer in this particular case

2. 2 situations

a. Where problem w/ goods arises subsequent to acceptance that was unexpected

i. When defect becomes apparent, revocation can occur if defect substantially impairs value of goods to buyer
b. Where seller makes numerous attempts to cure and good still doesn’t work
i. Defects are cumulative, and at some point even a small defect will be enough along with the other defects to substantially impair value of goods to buyer

3. Exception to buyer’s right to revoke
a. If there is a substantial change to quality goods from time of acceptance (not caused by defects) will preclude buyer from revoking goods
4. When buyer uses the goods after revocation, courts are split
a. Some courts say that buyer cannot use goods b/c it is an act inconsistent with seller’s ownership which constitutes an acceptance

b. Other courts use reasonable use test – if buyer reasonably used goods, buyer can still revoke acceptance (factors)
i. After being apprised of the buyer’s revocation of his acceptance, what instructions, if any, did the seller tender the buyer concerning return of the now rejected goods

ii. Did the buyer’s business needs or personal circumstances compel the continued use?

iii. During the period of such use, did the seller persist in assuring the buyer that all non-conformities would be cured?

iv. Did the seller act in good faith?

v. Was the seller unduly prejudiced by the buyer’s continued use

c. If buyer revokes acceptance, seller has no right to cure

i. Under proposed amendments, seller can cure in a non-consumer transaction 

2. Rejection
a. Buyer can reject goods (2-602)
i. Rejection of goods must be within a reasonable time after their delivery or tender AND
1. Buyer given a reasonable time to inspect goods before acceptance occurs
ii. Rejection ineffective unless the buyer seasonably notifies the seller

b. Obligations of buyer to notify of rejection
i. If seller can fix:

1. Buyer must state particular defect ascertainable by reasonable inspection

ii. If seller can’t fix:

1. Buyer not required to tell seller anything

iii. If between merchants and seller after rejection made a request in writing for a full and final written statement of all defects

1. Buyer must inform

iv. *If buyer has not informed and should have, can’t rely on unstated defect to justify rejection or to establish breach

c. If buyer rejects, seller can cure when (2-508):
i. Seller can cure within time left before performance is due where time for performance not yet expired AND seller seasonably notifies buyer of his intention to cure 

ii. Seller can cure within in a reasonable time after time for performance expires when seller had reasonable grounds to believe would be acceptable AND seller seasonably notifies the buyer 

iii. *Must be an acceptable/appropriate cure

1. Cure cannot put buyer through much inconvenience and buyer must be getting something he K’d for.  
2. Seller can repair instead of provide a new product when slight/minor non-conformity

iv. *Shaken Faith Doctrine:  If buyer bought good and defect is VERY bad, seller is put to higher standard of cure and might not require buyer to take another good
1. *Applies more to consumers than commercial parties

3. Buyer’s duties after revocation of acceptance or rejection of goods if buyer has possession of goods:
a. General rule (2-602)
i. Buyer must hold goods with reasonable care at the seller’s disposition for a time sufficient to permit the seller to remove them

b. When buyer is a merchant and has possession of goods and seller has no agent or place of business at market of rejection (2-603)

i. Buyer must follow any reasonable instructions received from the seller with respect to the goods 

ii. If no instructions and goods are perishable or threaten to decline in value speedily, buyer must make reasonable efforts to sell them for the seller’s account 

c. Anytime
i. If no instructions within reasonable time and goods not perishable, buyer may store rejected goods for seller’s accounts or reship them to him or resell them for the seller’s account with reimbursement (2-604)
b. Installment contracts

i. Definition
1. K which requires or authorizes the delivery of goods in separate lots to be separately accepted

ii. Rule

1. Buyer can reject any non-conforming installment if the non-conformity substantially impairs the value of that installment and cannot be cured 
a. *Substantial impairment test objective

i. Reasonably, could we say that the non-conformity substantially impairs value of installment

2. Buyer can cancel contract when the non-conformity substantially impairs the value of the whole contract

a. *Substantial impairment test objective

i. Reasonably, could we say that the non-conformity substantially impairs value of contract

iii. Approach

1. Is the installment non-conforming?

a. If yes, buyer can reject if substantial impairment unless seller can cure 
2. Can seller cure?

a. If seller able to cure, buyer can’t reject installment

3. Does non-conformity substantially impair value of installment?
a. Objective test
b. If non-conformity substantially impairs value of installment ( buyer can reject installment and may be able to reject contract
4. Does non-conformity substantially impair value of entire contract?

a. If yes, then buyer can cancel the entire K

b. If no, then buyer can reject this installment, but has to continue to allow seller to ship further installments 

iv. Application
1. Substantial impairment

a. Factors

i. To what extent is the injured party deprived of a reasonably expected benefit of the bargain?

ii. To what extent can the injured party be compensated in damages?

iii. To what extent will the party failing to perform suffer forfeiture if the contract is canceled?

iv. What is the likelihood of cure?

v. To what extent is the breaching party acting in bad faith?

b. Parties can say in their contract what constitutes a substantial impairment
2. Revoking acceptance (2-608)

a. Buyer may revoke his acceptance of a lot of commercial unit whose non-conformity substantially impairs its value to him (subjective test) if he has accepted it:
i. On the reasonable assumption that its non-conformity would be cured and it has not be seasonably cured OR

ii. Without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances

3. Canceling K
a. Both buyer and seller can cancel K when substantial impairment of value to him (objective test) of entire K

i. If breach is a substantial impairment ( can cancel K
1. Not required to demand adequate assurances

ii. *Factors

1. Look at needs of buyer

2. Look at extent to which the breach is interfering w/ buyer’s ability to ruen their business

3. Are damages speculative

c. Seller’s ability to limit buyer’s right to reject or revoke and to recover consequential damages

i. Limits on right to reject or revoke – “repair or replace” defective parts
1. General

a. Limits buyer’s remedy to repair or replacement of defective parts 
2. Rule
a. Seller may limit buyer’s ability to reject or revoke acceptance of a defective product to repair or replacement of defective parts

i. UNLESS limited remedy fails of its essential purpose

1. Whereby buyer entitled to UCC remedies

3. Application

a. Purpose of limited remedy

i. Give buyer what it reasonably expected

ii. Limited seller’s exposure

b. Factors in determining whether limited remedy fails of its essential purpose

i. Nature of the goods involved (experimental & complex or basic?)

1. If experimental & complex

a. Minor repairs expected

b. More leeway given to seller in terms of being able to repair

2. If basic

a. Buyer would reasonably expect that buyer can fix it and that it should work fairly quickly
ii. Consumer or commercial transaction

1. Consumer transaction

a. Not as inclined to say that consumer has to put up with endless attempts to repair by seller

2. Commercial buyer

a. In a better position to put up with repairs by seller and would reasonably expect that repairs would be necessary
iii. Ability of seller to repair (or refusal to do so)

1. If seller won’t repair product ( fails of its essential purpose
2. If seller can’t fix product after numerous attempts and sufficient time ( fails of its essential purpose
ii. Limits on consequential damages
1. Rule

a. Seller may limit or exclude buyer’s right to collect consequential damages

i. UNLESS limitation or exclusion is unconscionable

1. Personal injury in consumer goods cases ( per se unconscionable

2. Commercial loss ( not per se unconscionable
2. Application
a. Courts split as to whether limit on consequential damages ineffective when limited remedy to repair or replace fails of its essential purpose

i. If limited remedy of repair or replace fails of its essential purpose ( limitation on consequential damages falls ( can get UCC remedies, which includes consequential damages

1. May depend on seller’s conduct to make repairs and whether they have acted honestly and in good faith

ii. If limited remedy of repair or replace fails of its essential purpose ( limitation on consequential damages upheld as long as limitation not unconscionable

1. Sometimes, where consumer sales, seller acting badly and seller can’t fix product, will allow consequential damages limitation to fall

d. Risk of loss when breach
i. Placement of risk of loss when there is a breach (3 situations)
1. Where B has a right to reject (Risk of loss on seller until cure or acceptance

a. Before acceptance will occur, buyer has a reasonable opportunity to inspect goods
2. Where B rightfully revokes ( Risk of loss on B if insurance covers the loss, otherwise on S

3. Where B breaches before r.o.l passes ( Risk of losses on S if insurance covers, otherwise on B for commercially reasonable time

e. Impracticability and frustration of purpose (excuse for not performing) 

i. Situation

1. Impracticability 

a. Where, due to some unforeseen event the performance becomes either physically impossible or becomes unduly onerous

2. Frustration of purpose

a. Where parties understood at the time of contracting that there was a specific purpose for the K and due to some unforeseen event the purpose has become substantially frustrated

ii. Rule
1. Impracticability

a. General (615 and 616)
i. Seller does not breach (if delay in delivery or non-delivery in whole or in part by a seller) if:
1. Performance is impracticable AND
a. Impracticable = almost impossible or economically ruinous

i. Look at dollar amount

ii. Look at percentage loss

2. An event happened, the non-occurrence of which was a basic assumption on which the K was made AND
a. Market fluctuations and inflation generally do not count

3. Seller was not at fault AND

4. Seller did not assume the risk

5. And maybe foreseeability

a. *The event must not have been foreseeable at time of K

i. This is not determinative, rather is a factor

ii. Where impracticability affects only a part of seller’s capacity to perform:
1. Seller MUST allocate, in any manner fair and reasonable, production and deliveries among his customers

2. BUT MAY at his option include regular customers not then under K OR include his own requirements for further manufacture

iii. Seller MUST seasonably notice buyer of delay or non-delivery 

iv. When allocation required (where only a part of seller’s capacity is affected), seller MUST make available estimated quota available for buyer
b. Once buyer receives notification (under 615), if whole K is substantially frustrated by prospective deficiency:

i. Buyer may notify seller by writing to:

1. Terminate and thereby discharge any executed portion of the contract OR

2. Modify the K by agreeing to take his available quota in substitution 

c. Where K calls for goods identified when K is made (613)

i. Buyer can avoid K based on impracticability if:

1. Goods identified at contracted AND

2. Goods suffer casualty without fault of either party AND

3. Risk of loss has not yet passed to buyer AND

4. Loss  is total

ii. Buyer can demand inspection and EITHER avoid the K OR accept the goods w/ due allowance from the K price for deterioration or deficiency based on impracticability if:

1. Goods identified at contracted AND

2. Goods suffer casualty without fault of either party AND

a. Fault = negligence and intentional

3. Risk of loss has not yet passed to buyer AND

4. Loss is partial OR goods so deteriorated that they no longer conform with K
5. *Due allowance = proper adjustment to price based on deterioration or deficiency in quantity

2. Frustration of purpose 

a. For there to be no breach based on frustration of purpose:

i. Purpose of the K must be substantially frustrated AND
1. Substantially frustrated = K is now pointless

2. Both parties must have known what the purpose was

a. Identify the purpose of the K

b. Identify what both parties understood the purpose to be

ii. Event must have occurred, the non-occurrence of which was a basic assumption  on which the K was made AND
iii. Buyer must not have been at fault AND

iv. Buyer did not assume the risk

v. And maybe foreseeability

1. Event which occurred must not have been foreseeable at the time of contracting

a. Not determinative, rather a factor

iii. Application
1. Courts generally reluctant to find impracticability or frustration of purpose

2. If a court finds impracticability or frustration of purpose, not limited to either granting relief or not, rather court can make equitable adjustments to K
IV. Performance and Breach under CISG 
a. Approach
i. Has seller or buyer breached the K?

ii. Has notice of breach been given?

iii. Is the breach “fundamental”?  

iv. Has the breaching party failed to perform within reasonable extension time given by injured party?

v. Has injured party properly avoided the K?  

b. For injured party to avoid the K:

i. There must be a breach
1. Something doesn’t conform with the contract

2. Can’t just be that party is unhappy with the goods

ii. The breach must have been fundamental
1. *When breach fundamental, buyer or seller can avoid K

2. Breach fundamental where:

a. It results in such detriment to the other party as substantially to deprive him of what he is entitled to expect under the K AND

b. Was reasonably foreseeable to a reasonable person of the same kind in the same circumstances
c. OR if nachfrist period given and not met 

3. Factors to consider:

a. Monetary value of K

b. Monetary value of harm

c. Interference with injured party’s activities
i. Look at nature of injured party’s business

1. Look at whether delivered goods match up with why buyer needs the goods

2. Delays can interfere w/ business, especially if a seasonable good or where time is of the essence
d. Material breach factors

i. What extent is injured party deprived of what he reasonably expected?

ii. Forfeiture

iii. Questions of cure
1. To what extent can injured party be compensated in damages
iv. Questions of good faith

e. Foreseeability – at time of contracting, or time of breach?
i. Look at facts and circumstances of case to determine if fundamental breach needs to be foreseeable at the time of contracting or at the time of breach

1. Look at what the understandings of the parties were

2. Look at industry at what generally the understanding of the parties are

ii. Maybe time of breach if loss could be easily avoided

4. Can breaching party cure, therefore making the breach not fundamental?
a. If breaching party can cure and is willing to cure, probably won’t say that breach is NOT fundamental (48 and 49)
i. Seller may, even after date for delivery, remedy at his own expense any failure to perform his obligations if:
1. He can do so without unreasonable delay AND without causing the buyer unreasonable inconvenience of reimbursement by the seller of expenses advanced by the buyer

ii. If seller requires the buyer to make known whether he will accept performance and the buyer does not comply with the request within a reasonable time, seller may perform within the time indicated in his request
5. If breach not fundamental, injured party must continue the K but can still sue for damages for minor breach

iii. The injured party must have notified the breaching party

1. First, if delivered goods non-conforming, buyer must examine the goods in as short a period as practicable under circumstances (Article 38)
2. Second, buyer must then give notice to the seller of any problems reasonably observable within a reasonable time after he has discovered it or ought to have discovered it

a. If buyer DOESN’T notify seller, buyer LOSES right to rely on lack of conformity (buyer barred from ANY remedy)

i. EXCEPT that if buyer has a reasonable excuse for his failure to give required notice, buyer can reduce the price or claim damages, except can’t claim loss of profits

b. Buyer LOSES right if he doesn’t give seller notice w/in 2 years from when goods handed to buyer (unless different time set by contract)
3. EXCEPT buyer doesn’t have to notify seller if lack of conformity relates to facts which seller knew or could not have been unaware and which he did not disclose to the buyer
iv. If reasonable extension (nachfrist period) given to breaching party, has the breaching party performed during that period?
1. Applies to buyer and seller
2. The buyer may fix an additional period of time of reasonable length for performance by the seller of his obligations

a. Factors in determining whether a reasonable time:
i. Seller’s ability to perform

ii. Buyer’s needs

iii. Good faith or bad faith performance by seller

b. Courts split as to whether a definite notice needs to be given
i. Some courts (including commentary) say that notices should be fairly specific in terms of demand

ii. Some courts allow less specific time deadlines and allow time to be implied from circumstances
1. Seller may not even have to say that he is giving an extension time, if an extension is implied from circumstances, okay

3. If reasonable extension given and still no performance ( fundamental breach ( injured party can avoid the K

a. When non-delivery of goods, if seller doesn’t deliver the goods w/in additional period fixed by buyer OR seller declares that it will not deliver in fixed period ( fundamental breach ( buyer can avoid K
v. Injured party must properly avoid the K
1. General
a. Declaration of avoidance of the K is effective only if made by notice to the other party (26)

2. Buyer properly avoids K where:

a. Buyer examines the goods, or causes them to be examined, within as short a period as is practicable under the circumstances (38)
b. Buyer gives notice to seller of any problems reasonably observable within a reasonable time after he has discovered it or ought to have discovered it

3. Situations where seller delivered the goods (49)(2) 
a. W/ late deliveries, buyer loses the right to avoid the K unless he avoids the K within a reasonable time after he has become aware that delivery has been made
b. W/ other breaches except late deliveries:

i. Buyer loses the right to declare the K avoided unless avoids the K within a reasonable time after he knew or ought to have known of the breach OR after the expiration of any additional time fixed by buyer (nachfrist period) or after seller declared he won’t perform OR (2)(b)(iii)
c. Limited remedy provisions

i. In determining whether a limited remedy prevents a buyer from avoiding the K, use contract interpretation

1. Rule

a. Parties can contract around any provision of K so can contract around avoiding the K provisions (6)

b. Interpreting K

i. Statements made by and other conduct of a party are to be interpreted according to his intent where the other party knew or could not have been unaware what that intent was
ii. If the preceding paragraph is not applicable, statements made by and other conduct of a party are to be interpreted according to the understanding that  a reasonably person of the same kind as the other party would have had in the same circumstances
2. Application

a. Ask what a buyer reasonably understands when a buyer reads that provision and if he really thinks it means that he can never avoid the K if the product won’t work

i. Most of the time, a buyer probably looks at this provision and reasonably understands that seller given some opportunity to maker repairs but at some opportunity, enough is enough

d. Risk of loss
i. Rule

1. Risk of loss passes to buyer when he takes goods or if he does not do so in due time, from the time when the goods are placed at his disposal and he commits a breach of K by failing to take delivery (69)
2. If the buyer is bound to take over the goods at a place other than a place of business of the seller, the risk of loss passes when delivery is due and the buyer is aware of the fact that the goods are placed at his disposal at the place (69)
3. Loss of or damage to the goods after the risk has passed to the buyer does not discharge him from his obligation to pay the price, unless the loss or damage is due to an act or omission of the seller (66)
e. Impracticability and frustration of purpose

i. Rule

1. Party not liable for breach if:

a. Failure due to an impediment beyond his control AND

b. Impediment was not reasonably expected when K concluded 
c. EXCPET that if party could not reasonably have avoided or overcome the impediment or its consequences

2. Where party’s failure due to failure of 3rd person who party engaged to perform all or part of the K, party ONLY exempt from liability IF:

a. Party’s failure was due to an impediment beyond his control, impediment was not reasonably expected when K was concluded, and party could not reasonably have avoided or overcome impediment AND

b. 3rd person’s failure was due to an impediment beyond his control, impediment was not reasonably expected when K w/ party was concluded, and party could not reasonably have avoided or overcome impediment 
3. Party who fails to perform MUST give notice of impediment and its effect on his ability to perform

4. IF notice not received by other party w/in reasonable time, failing party liable for damages resulting from nonreceipt

REMEDIES
I. General

a. Keep in mind the purposes of remedies

i. Put aggrieved party in position it would have been in but for breach

1. Where is the injured party now?

2. Where was the party supposed to be if the K was performed?

3. How do we make up that difference?

b. Seller’s remedies

i. 2-703 – description of seller’s remedies

ii. 2-704 – 2-709 – specific seller’s remedies

c. Buyer’s remedies

i. General

1. 2-711 – buyer’s remedies in general

2. 2-712 – 2-717 – buyer’s specific remedies

3. 2-718 – breaching buyer’s restitution & liquidated damages

II. Buyer’s remedies

a. General

i. Election of remedies applies

b. Where goods have not been accepted
i. Rule – money damages
1. Where seller fails to deliver OR seller repudiates OR buyer rightfully rejects or justifiably revokes acceptance then:
a. If breach goes to whole K buyer may cancel AND
i. Buyer can cover (purchase substitute goods) OR

ii. Buyer can recover for damages for non-delivery

iii. *Buyer can’t do both 

ii. Cover

1. Buyer can cover by:
a. Making in good faith AND without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller

i. Reasonable purchase

1. Does NOT have to the exact same good

2. Factor in timing of breach and timing of cover purchase and what the available options were
2. When buyer covers, buyer can recover:
a. Difference between what buyer had to pay for the substitute goods and the contract price 

i. Courts split as to when there are additional benefits on substitute purchase that were not on the K good

1. Some courts say that buyer covers as long as what buyer did was reasonable under the circumstances

2. Some court say that if buyer receives additional benefits on substitute, adjustments should be made to damage calculation

ii. When the substitute was of inferior quality but actual damages difficult to quantify, maybe can’t recover damages

b. Consequential damages available

iii. Non-cover – recovering damages for non-delivery
1. General

a. Assuming that buyer is making substitute purchase and is paying market price at time learned of breach

2. Buyer can recover the difference between the K price and the market price at the time the buyer learns of the breach

a. Market price
i. Generally, market price determined as of the place for tender

ii. BUT in cases of rejection or revocation, market price determined as of the place of arrival

iii. *Have to look at terms of K and determine where seller tenders delivery to buyer

1. W/ shipment Ks, CIF, or FOB place of shipment, place for tender is where goods placed in hands of carrier at seller’s place of business

b. Difference between K price and market price (calculation of damages)

i. Commentary suggests that you calculate damages by determining what it would have cost the buyer to do the exact same thing at time of breach

ii. BUT argument that giving buyer a windfall when you include things like insurance and freight costs b/c buyer not actually making a purchase

c.  “When buyer learns of breach”

i. 3 approaches
1. Buyer learns of breach:

a. At time of repudiation

b. At time of performance

c. At commercially reasonably time after repudiation

3. Consequential damages available

iv. Application

1. Determining if buyer covered or did not cover
a. When buyer buys and sells the good in K in course of business and no particular substituted purchase can be pinpointed ( buyer did not cover and can recover difference between K price and market price at time when buyer learns of breach

b. Where seller trying to limit buyer’s recovery to “cover”, burden on breaching seller to pinpoint specific substitute purchase 

2. If seller can prove that buyer would lose money if went through transaction or b/c of breach there were no adverse consequences to buyer:
a. Some courts will deny recovery to buyer

b. Other courts allow damages

3. Consequential and incidental damages
a. When buyer covers or doesn’t, buyer can recover consequential damages
b. Buyer can recover consequential damages when:

i. Any loss where:
1. The loss was reasonably foreseeable as a probable consequence of breach AND

a. Probable consequence = more likely than not

b. Foreseeability at time of contracting

2. Damages are calculable with reasonable certainty AND

a. Does not require mathematic certainty

3. Damages were not reasonably avoidable 

a. Burden on seller to show that damages not reasonably avoidable

b. If buyer doesn’t cover when he could have, court will restrict recovery of consequential damages

ii. If claiming personal injury or property damage:

1. Injury must be proximately caused by the breach of warranty
2. Also injury must be reasonably foreseeable as a possible consequence of breach of warranty
v. Where seller must give goods from K
1. Specific performance

a. Rule 

i. Specific performance may be given where goods are unique or in other proper circumstances

1. Other proper circumstances

a. Inability to cover is strong evidence of other proper circumstances 

i. Look at available substitutes

ii. Look at how difficult it will be to calculate damages

b. Application
i. Court reluctant to give specific performance if court will have to supervise performance over a long period of time

ii. Even if you put specific performance provision in your K, court doesn’t have to enforce it

iii. This is an equitable remedy
1. Judge make decision

2. Right of replevin

a. Rule

i. Replevin given where:

1. Goods are identified to the K (buyer has special property interest) AND
2. Must be difficult to obtain cover

b. Application
i. Generally, if specific performance can be given, so can replevin

ii. This is a legal remedy

1. Gets jury trial

3. Right to claim goods identified in the K

a. Rule

i. Buyer has right to claims goods identified in K where:

1. Buyer has paid part or all of the price AND

2. Goods identified in K (buyer has special property interest) AND

3. EITHER

a. Seller repudiates or fails to deliver where goods bought for personal, family or household purposes OR

i. *Consumer Ks

b. In all cases, where seller becomes insolvent within 10 days after receipt of the first installment on their price

i. *Commercial goods

4. *Does NOT require difficulty in cover
c. Where goods have been accepted

i. Rule

1. If buyer accepts the goods, the buyer has to pay for them but can sue for damages where goods don’t conform to the K

a. Burden on buyer to establish breach with respect to goods in question

2. Buyer must in a reasonable time after buyer discovers or should have discovered the breach notify the seller of breach 

a. If buyer does not give notice, buyer barred from any remedy

b. Notice need only be sufficient to let seller know that transaction is troublesome and that it needs to be watched

i. Not necessary that buyer threaten litigation or claim specific damages

c. Doesn’t require prejudice against seller
i. But could take prejudice against seller into account to determine what is a reasonable time

3. How to calculate damages
a. UCC provides one way to calculate damages, but court can calculate damages in any manner reasonable

i. Ways
1. Value of goods as warranted minus value of goods as they are at time and place of acceptance 

2. Cost of repair
a. How much it would cost to rip out installed cabinets and install new ones that would be in conformity with K (Gem)

3. Can allow difference between what goods would be worth if they worked (to put together a new system) and what it is worth w/ the breach/defect

a. But might be very speculative in terms of what it would cost to conform to specs of K

4. When have no good indicator about what good would be worth if it worked, the best indicator is what a buyer would pay in an arms length transaction, and sometimes just what the K price here is 
ii. Can use purpose for remedy to determine damages – to put buyer back in position had K been performed

b. Buyer entitled to consequential damages and incidental damages but damages must be reasonably foreseeable at the time of contracting
i. But consequential damages can be limited by K

ii. Need to come up with approximate calculation of damages caused by breach

1. Damages can be more than K purchase price

d. Tort remedies
i. General
1. Tort v. contract

a. Tort requires no privity

b. Tort requires no notice of breach (See UCC 2-607)

c. Tort has a different statute of limitations

d. Tort has a different measure of damages (“proximately caused”) as compared to Contract (“benefit of the bargain”)

e. Punitive damages may be available in tort

ii. Rule
1. Majority rule

a. Tort remedies available if product caused personal injury or injury to property other than the goods themselves (economic loss rule)
2. Other rules
a. Some courts allow tort remedies if good could have caused personal injury or injury to property other than goods themselves

b. Some courts allow tort remedies if a tort was committed, regardless of whether there was or could have been injury to person or property other than the good

3. Another rule – applicable in majority and minority rules
a. Tort remedies available if the tort is independent of the K 
i. Includes when a seller in connection w/ sale of a product makes an intentional misrepresentation about whether the seller is actually performing under the K where there is a potential injury to person or property other than the goods themselves 
b. Ex. Fraud in the inducement of the K
III. Buyer’s remedies under CISG
a. General

i. Seek to place injury party that the party would have been but for breach

ii. More liberal than granting specific performance

iii. Buyer’s remedies – Articles 45-52

iv. Seller’s remedies – 61-65

v. Damage provisions common to buyer/seller – Articles 74-78
vi. No doctrine of elections
1. Buyer not deprived of any right he may have to claim damages by exercising his right to other remedies
b. Rule

i. Damages 
1. Generally, breaching party can recover: 

a. Sum equal to the loss, including lost profit, suffered by another as a consequence of the breach 

i. Recoverable damages limited to loss the breaching party foresaw or ought to have foreseen at conclusion of K, in the light of the facts and matters that he then knew or ought to have known, as a possible consequence of the breach of K (74)
ii. Also requires reasonable certainty in calculating damages, although to a less degree than UCC
b. Instead of general formula, buyer can reduce the price of the goods (50)

i. Can get contract price times value of goods as is/value of goods as warranted

ii. EXCEPT buyer can’t reduce if he doesn’t accept performance when he should have 
iii. Can still get lost profits if they are in addition to loss of value of goods resulting from breach

iv. *Best to use this formula when market price is down

c. *Choice of what buyer wants to do depends on whether the market price has gone up or done between when K entered into and when goods delivered

2. Damages when buyer has covered 
a. When K avoided and buyer has bought replacement goods, buyer can recover:
i. Contract price minus the covered goods price 

1. Plus any further damages recoverable 

ii. So when buyer has covered, buyer can get contract price/covered price differential AND lost profits
3. Damages where buyer has not covered

a. When K avoided and buyer has not bought replacement goods, buyer can recover:

i. Contract price minus current price at time of avoidance (or if buyer took over goods before K avoided, current price at the time of taking over goods)
1. Plus any further damages recoverable

2. Current price = prevailing price at place of delivery OR, if no current price there, the price at another reasonable substitute place
3. Time of avoidance

a. Probably means a commercially reasonable time after repudiation

ii. Lost profits

1. Can take approach that can get K price/market price differential and lost profits

ii. Injured party has duty to mitigate damages

1. Injured party must take measures reasonable under the circumstances to mitigate the loss, including lost profit, resulting from the breach
2. If injured party doesn’t take mitigation measures, damages can be reduced in amount that the loss should have been mitigated

iii. Other remedies (46)
1. Specific performance

a. Specific performance can be given UNLESS buyer resorted to a remedy inconsistent with this requirement

i. BUT a court doesn’t have to order specific performance if it wouldn’t do so under its own law (28)

2. Substitute goods

a. Buyer can get substitute goods if:

i. Fundamental breach AND

ii. Request for substitute goods made which specifies nature of conformity w/in a reasonable time after buyer discovered it or ought to have discovered it OR if notice given w/in a reasonable time thereafter

3. Repair 

a. Buyer can get seller to repair goods if reasonable AND
i. Can’t get repair if unreasonable under the circumstances
ii. Unreasonable

1. Extremely difficult or impossible or will be very costly

b. If request for repair goods is made which specifies nature of conformity w/in a reasonable time after buyer discovered it or ought to have discovered it OR if notice given w/in a reasonable time thereafter

iv. When buyer loses the right to declare the K avoided

1. Buyer loses the right to avoid the K when it is impossible for buyer to give goods back substantially in the condition in which he received them
a. EXCEPT

i. If the impossibility is not due to buyer OR

ii. Goods have perished or deteriorated OR

iii. If goods have been sold in normal course of business or consumed or transformed by buyer in the course of normal use before he discovered or ought to have discovered the lack of conformity

1. If use was reasonable, shouldn’t bar buyer from recovery

2. Buyer still entitled to other remedies even if can’t avoid the K
v. Interest when breach

1. Rule

a. Where a party pays price or any sum in arrears, party entitled to interest, so party is entitled to prejudgment interest

i. Party entitled to prejudgment interest even if liquidated sum (amount of damages) is somewhat uncertain

ii. Although some say should be more definite sum to get prejudgment interest

2. Calculating prejudgment interest

a. CISG doesn’t tell us how, so there is a gap so:

i. Can look at domestic law under choice of law analysis

ii. Can look at general principles on which CISG is based

1. Here, policy is full compensation 

iii. Can look at general principles of international contracting (UNIDROIT principles)

1. Here, use prime lending rate in currency in which the price is to be paid in the nation in which payment is to take place

c. UCC and CISG compared

i. Specific performance more easily available under CISG

ii. General damage calculation similar, although arguably easier under CISG b/c possible consequence instead of probable consequence

iii. Similar cover remedy

iv. Similar k price/market differential when K avoided
v. Similar mitigation requirement

vi. Price reduction available under CISG, not UCC

IV. Seller’s remedies
a. General

i. When goods have not been accepted
1. Refuse delivery – 2-702 & 2-705

2. Menu – 2-703

3. Complete or Scrap? – 2-704

4. Resale – 2-704

5. Contract/Market – 2-708(1)

6. Lost profits – 2-708(2)

7. Price – 2-709

ii. Goods accepted – 2-709

b. Rejects doctrine of elections

i. Pursuit of one remedy does not bar pursuit of another, except certain pursuits bar certain others

c. Seller cannot get consequential damages, only incidental damages

d. When goods have not been delivered or have been wrongfully rejected 
i. General 

1. Where buyer wrongfully rejects OR revokes acceptance OR fails to make a payment due on or before delivery OR repudiates partly or wholly AND if total breach then seller may:
a. Withhold delivery of goods OR
b. Stop delivery by any bailee OR

c. Proceed under section respecting goods still unidentified to the K OR

d. Resell and recover damages OR

e. Recover damages for non-acceptance or in a proper case the price OR

f. Cancel

ii. When seller can refuse delivery

1. When the buyer is insolvent, seller can (2-702(1):
a. Refuse delivery, stop delivery, and demand cash 

i. Refuse delivery except for cash including payment for all goods theretofore delivered under the K AND

ii. Stop delivery

b. Stop delivery of goods in possession of a carrier or other bailee
2. When buyer is insolvent, seller CANNOT stop delivery of goods in hands of carrier/bailee WHEN buyer takes physical possession of goods
3. When buyer is insolvent, seller CANNOT stop delivery of goods in hands of carrier/bailee to the buyer’s customer

iii. When seller can resell goods
1. Goods that seller can resell: 

a. Goods not identified to the K that are in seller’s possession or control OR
b. Unfinished goods that were subject of K if goods have demonstrably been intended for particular K

2. For seller to be able to resell goods:
a. Resale must be reasonably identified as referring to broken K

i. Doesn’t have to be the specific goods buyer was going to take

ii. When seller just picking a specific resale that had a low price, likely won’t be considered reasonably identified as referring to broken K

iii. When too long a time passes between breach and resale, less likely to be reasonably identified as referring to broken K

b. All aspects of the sale must be commercially reasonable

i. When sale price equals market price, likely a commercially reasonable sale

c. Resale can be by private sale or public sale (auction)

i. If private sale, reasonable notice must be given to buyer of seller’s intent to resell

ii. If public sale, reasonable notice must be given to buyer of time and place of sale 
1. UNLESS goods are perishable or threaten to decline in value speedily
d. *If sale isn’t commercially reasonable and notice not given correctly, seller limited to contract price/market price differential

3. When seller resells goods, seller can recover:

a. Difference between K price and resale price

4. *Instead of selling, seller can scrap or finish unfinished goods in the exercise of reasonable commercial judgment for the purposes of avoiding loss and effective realization

iv. When seller doesn’t cover (resale), seller can recover:

1. Difference between K price and market price
a. Market price

i. Sometimes the sale price can be indicative of the market price, especially where seller acting in good faith/reasonably

ii. Otherwise, research market price

v. Can seller resell and also get K/market price differential?
1. Seller’s remedies clearly reject doctrine of elections

2. Two possible approaches

a. Can say that seller can resell goods AND recover K price/market price differential

b. Can say that when seller resells, he can no longer get K price/market price differential

i. Most commentators suggest that overall policy should be relevant – give injured party what it takes to make them whole

vi. Recovering lost profits
1. Rule

a. When seller does not cover, if the K price/market price differential is inadequate to put the seller in the position he would have been had the K been performed, seller can get damages in amount of profit (including reasonable overhead) that the seller would have made from full performance by the buyer plus any incidental damages minus costs reasonably incurred
2. Application
a. Applies in 3 situations generally – when market price/K price won’t be adequate, thus lost profits will be calculation of damages

i. Lost volume seller
1. Seller could have made a sale due to sufficient inventory, and seller lost a sale by selling buyer’s goods to someone else

2. Burden on seller to show he is a lost volume seller

ii. Middleperson/broker

1. Middleperson doesn’t have the good yet so he doesn’t have anything to sell for market price
iii. Components manufacturer
1. Seller makes product specially for buyer and before good is completed, buyer breaches (so seller has unfinished product)
b. Calculating damages
i. Rule

1. Profit (including reasonable overhead) that the seller would have made from full performance by the buyer plus any incidental damages minus costs reasonably incurred

ii. Application
1. Formula for calculating damages

a. Revenue lost due to breach minus expenses saved due to breach

b. *Keep in mind policy – put party in position had K been performed

2. Fixed costs NOT included 
a. Ex. Rent is a fixed cost that is not subtracting as an expense saved

3. Amount for components included

4. Labor costs difficult to determine if included


a. When there is a high profit margin, more likely to subtract labor costs

c. Analysis for when seller can scrap goods and claim lost profit or obtain/finish uncompleted goods and resell them
i. In determining whether to scrap or finish, seller must use reasonable commercial judgment
1. Ask: What course of damages will reasonably mitigate damages in this situation

ii. Courts won’t often second guess sellers about their decisions
vii. Action for the price
1. General
a. Like specific performance, except for sellers – seller can get the entire price of the K

b. Damages when action for the price:

i. K price plus any incidental damages

2. Seller can get action for the price in 2 situations:
a. When goods are unique or difficult to resell (seller can’t sell after reasonable effort at a reasonable price or circumstances reasonably indicate effort will be unavailing) OR

b. When buyer has accepted the goods
3. If seller sues for price:

a. He must hold goods identified in K that are still in his control for buyer
b. BUT if it becomes possible to resell, he may resell them at any time prior to collection of judgment

i. Seller then gets K price minus resale price
ii. No requirement of a commercially reasonable sale, BUT good faith implied in every K

4. When buyer has accepted the goods
a. Generally, seller can recover price of goods accepted
b. But if buyer wrongfully revokes and seller takes the goods back from buyer, seller might not be able to sue for the price and may be required to try to resell goods (and get either K price/resale price differential or K price/market price differential)
e. Seller NOT entitled to consequential damages
f. Liquidated damage provisions
i. General

1. Sometimes liquidated damage provisions are not upheld

ii. Rule

1. For liquidated damages to be enforceable

a. If liquidated damages, must be reasonable in light of

i. (a) anticipated or actual damages;

ii. (b) difficulty of proof of actual loss; and

iii. (c) inconvenience or nonfeasibility of obtaining an adequate remedy

b. Unreasonably large liquidated damage amount void as penalty

iii. Approach:
1. Are parties providing for a liquidated damages provision or an alternative performance?

a. If alternative performance, upheld

b. If liquidated damages provision, move on

c. *Court must actually decide for itself that it is a liquidated damage/alternative performance provision and not take parties’ position on face value

2. Is the liquidated damage provision reasonable?

a. Are the liquidated damages reasonable taking into account anticipated or actual damages?
b. Are the liquidated damages reasonable taking into account difficult of proof of actual loss?

c. Are the liquidated damages reasonable taking into account inconvenience or nonfeasibility of obtaining an adequate remedy?
d. Are the liquidated damages unreasonably large?
i. If yes, void (don’t want to punish party)
e. CAN have a liquidated damage provision that is low, but could be evidence of unconscionability 
iv. Take or pay provisions
1. Situation: provision that requires buyer to take a certain minimum quantity and pay a price for it, and can take up to a certain amount

2. Rule

a. Generally viewed as alternative performance provision NOT liquidated damages
b. But some courts won’t enforce them

3. Depends on market – w/ gas market, common and likely upheld
g. Buyer’s right to obtain restitution
i. General
1. Breaching party is entitled to obtain restitution for any benefits conferred upon injured party b/c of breach

ii. Rule

1. When seller justifiably withholds delivery b/c of buyer’s breach, buyer entitled to restitution 

2. Buyer entitled to restitution in the amount that the sum of his payments to the seller exceeds either:

a. The amount in liquidated damages provision OR
b. If no liquidated damage provision,  the smaller amount between 20% of the K price OR $500

c. So: if buyer has paid more than the liquidated damage provision or, if no provision, has paid more than 20% of the K price or $500 (whichever is smaller), buyer entitled to that difference

d. *Seller entitled to the $500 even if he has sold goods 

i. Ex. K price $10,000.  Deposit $1,000.  Seller resold for $300.  Seller is entitled to $500 (don’t have to subtract $300 from resale from the $500 minimum floor)

V. Seller’s remedies under CISG
a. General
i. Seller can exercise rights 62-65

ii. Seller can claim damages under 74-77

iii. No election of remedies – seller not deprived of any right to claim damages by exercising his right to other remedies

b. Rule

i. Seller can avoid K if (61):

1. Buyer makes a fundamental breach OR

2. If buyer doesn’t perform within nachfrist period given
ii. Seller can get:

1. Damages equal to the loss, including lost profit, suffered by the other party as a consequence of the breach

a. Damages must have been reasonably foreseeable by breaching party as a possible consequence of the breach
iii. When seller resells goods
1. If K avoided and seller has resold goods in a reasonable manner and within a reasonable time after avoidance, seller can get K price minus resale price plus any further consequential/incidental damages
2. *No requirement of notifying seller (different from UCC)

iv. Where seller does not resell goods

1. Where K is avoided and seller has not resold goods, seller entitled to K price minus market price at the time of avoidance plus any further damages
v. Seller can get specific performance
1. Specific performance can be given UNLESS buyer resorted to a remedy inconsistent with this requirement (62)

a. BUT a court doesn’t have to order specific performance if it wouldn’t do so under its own law (28)

i. In an arbitration, arbitrator should use rules that the enforcing court would use

vi. CISG says nothing about liquidated damages, so have to use domestic law (choice of law analysis) to see if liquidated damage provision is valid

1. Generally, parties can derogate from CISG so if they want damages different from those given under CISG, they can do that like by using a liquidated damages provision

2. Choice of law analysis
a. Civil systems view liquidated damages more favorably than our CL system
3. Different approaches as to what damages party can get when valid liquidated damages provision – whether party can get liquidated damages and CISG damages 

a. Regular CISG damages AND liquidated damages
b. Buyer didn’t reasonably think that seller could get other CISG remedies on top of liquidated damage provision in K

c. Since CISG allows parties to derogate, when K doesn’t say that liquidated damage provision is in lieu of other CISG remedies, seller can get regular damages and liquidated damages

vii. Interest when breach
1. Rule

a. Where a party pays price or any sum in arrears, party entitled to interest, so party is entitled to prejudgment interest

i. Party entitled to prejudgment interest even if liquidated sum (amount of damages) is somewhat uncertain

ii. Although some say should be more definite sum to get prejudgment interest

2. Calculating prejudgment interest

a. CISG doesn’t tell us how, so there is a gap so:
i. Can look at domestic law under choice of law analysis

ii. Can look at general principles on which CISG is based

1. Here, policy is full compensation 

iii. Can look at general principles of international contracting (UNIDROIT principles)

1. Here, use prime lending rate in currency in which the price is to be paid in the nation in which payment is to take place
LETTERS OF CREDIT

I. General
a. Seller makes buyer get letter of  credit b/c he wants assurances he will get paid 

b. Under letter of credit, bank promises to the seller that the bank will pay the seller upon proof that the goods have been shipped

c. Once seller shows that proof, bank obligated to pay and it doesn’t matter whether goods conform to the K or not

i. All that matters is that appropriate proof be presented to the bank that the goods have been shipped

II. How the process works
a. Terminology

i. Seller = beneficiary

ii. Buyer = applicant

iii. Bank = issuing bank

iv. Bank = confirming bank

b. Buyer (applicant) goes to bank to apply for letter of credit.  Letter of credit specifies what documents need to be given to bank before bank will pay seller.

c. Issuing bank issues letter of credit

d. Often, seller wants a bank  in their area to confirm the letter of credit so confirming bank confirms the letter of credit

e. Seller gives goods to carrier and gets a bill of lading (K to transfer goods and document of title) and a certificate of inspection (goods inspected at port of shipment and goods are what they are purported to be)

f. Seller then brings documents to confirming bank.  

g. Upon honor, confirming bank pays seller.

h. Confirming bank goes to issuing bank to get paid by issuing bank and gives documents to issuing bank.

i. Issuing bank makes buyer pay for letter of credit and then gives buyer documents.

j. Buyer goes to carrier at delivery point and gives documents and then gets the goods.

III. Analyzing letters of credit

a. Do we have a letter of credit or something else

i. Letter of credit = K between applicant (buyer) of letter of credit and bank and then beneficiary of the letter of credit (seller) is 3rd party

ii. Something else = guarantee

iii. Letter of credit v. guarantee

1. Letter of credit

a. Documentary presentation that triggers obligation to pay
i. Independent of underlying K
b. If seller must present documents to bank that on their face make it look like goods have been shipped ( bank must pay

c. Two types:

i. Commercial letter of credit

ii. Standby letter of credit

1. Looks like a guarantee except that bank’s obligation to pay is not contingent on performance of underlying K, it is conditioned on documentary presentation that says that applicant of letter in default and therefore bank must pay

d. “Bank promises to pay in the event that owner of property delivers affidavit indicating that lessee is in default

2. Guarantee
a. “Bank promises to pay if lessee is in default.”

iv. If letter of credit, then UCC Article 5 applies
v. If letter of credit, UCP applies if K specifies that it applies

b. Has a conforming presentation been made

i. Independent principle

1. Letter of credit is independent of underlying transaction

ii. Strict compliance rule

1. Rule

a. Documents must strictly comply with letter of credit

i. BUT slavish compliance not required

1. If obvious typo on docs or something like that, bank should honor letter of credit

b. If documents don’t comply, bank should ask applicant (buyer) for waiver
i. If waiver, bank should honor

ii. If no waiver, bank can’t honor

2. Where bank paid and properly paid

a. If bank paid and properly paid, bank has statutory right to be reimbursed by applicant

3. Where bank paid and should not have paid

a. If bank paid but should not have paid, bank has no statutory right to be reimbursed by applicant

b. BUT bank has a right of subrogation

i. Bank can step in shoes of seller or buyer and sue the other party

c. Can issuer refuse to pay even if presentation conforms?

i. Issuer can refuse to pay if there is material fraud

1. If there is material fraud:

a. Bank can refuse to pay upon a conforming presentation 

b. If payment not yet made, buyer (applicant) can get injunction enjoining bank from paying
i. But courts disinclined to enjoin banks from paying

2. Material fraud = Where beneficiary under letter of credit does not have any colorable claim to being paid

a. Where seller (beneficiary) knowingly forged documents
b. Where seller knowingly shipped crappy goods

c. Where intent to defraud buyer out of money

ii. When buyer goes to bank and says that seller is defrauding buyer
1. Bank can decide to pay or not to pay

a. If bank doesn’t pay and there was fraud, no liability for bank

b. If bank doesn’t pays and there wasn’t fraud, bank breached and is liable 

i. Seller entitled to face amount of letter of credit AND attorneys fees AND interest

1. No obligation to mitigate damages

2. But if seller did mitigates damages, face amount of letter of credit minus mitigated damages

ii. CANNOT give rise to consequential damages
iii. Remedies for failure to pay
1. Seller entitled to face amount of letter of credit AND attorneys fees AND interest

a. No obligation to mitigate damages

b. But if seller did mitigates damages, face amount of letter of credit minus mitigated damages

2. CANNOT give rise to consequential damages[image: image1.png]
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