
Law of Sales 

Outline
Introduction
1. The Codes

a. The Uniform Commercial Code (UCC)
i. Has been adopted by every state but Louisiana

ii. Although it is “uniform,” the provisions differ from state to state.  California is notorious for non-uniform provisions

iii. Amendments were made in 2003, we will discuss them sporadically.

b. The Convention on Contracts for the International Sale of Goods (CISG)
i. A.K.A., The Vienna Sales Convention
ii. Articles 1-6 deal with scope, whether something is within the CISG
iii. Art. 8 deals with the understanding of parties:

1. (1) mutual intent of parties

2. (2) misunderstandings are usually held against the seller, or the person setting the terms.

2. How to approach a problem [a thumbnail sketch for the course]:
a. Is the transaction for the sale of goods?
i. Question of scope.
b. Is the governing law the UCC, CISG, or something else?

c. Has a K been formed?

d. What are the terms of the K?

e. Has the K been performed?  Is there an excuse?

f. If no performance and no excuse, what recourse for the injured party?
g. What are the obligations of carriers and banks in the transaction?

Scope
1. Sale of Goods?

a. UCC
i. 2-102 – Article 2 only applies to the sale of goods.
ii. 2-105(1) – Definition of “Goods” – All things (including specially manufactured goods) which are movable at the time of identification to the K for sale other than money in which the price is to be paid, investment securities, and things in action.  
1. Tangible property moveable at the time of identification.
2. Electricity might or might not be a good... it depends on public policy since courts often argue backwards.
iii. UCC Art. 2 applies to Ks for the sale of tangible personal property.  
b. CISG
i. Art. 1 – CISG applies only to the sale of goods
1. CISG provides no definition of “sale” or “goods,” but the UCC definitions provide some guidance.

ii. Exclusions from CISG
1. Art 2 – Specifically what is excluded by the CISG
a. CISG is about commercial transactions.  Consumer transactions are out.
b. Sales of electricity are outside the CISG
2. Art 5 – CISG doesn’t apply where customer suffers death or personal injury.
iii. CISG Doesn’t define “goods”
1. Definition of goods under CISG probably isn’t different than under UCC.  

iv. CISG is trying to deal with commercial sales rather than consumer sales.  

2. Mixed Services/Goods transactions
a. UCC
i. Two tests are used to see whether UCC applies:
1. Predominant Purpose Test
a. This is the Majority Rule

b. Look at all the facts and circumstances of the case to see whether it is predominantly a K for sale of goods or services.  

c. Like CISG Art. 3, what is the “predominant purpose” of the transaction?
d. Epstein v. Giannattasio – K involved purchase of services and of hair products used in services.  Court holds that predominant purpose is service, not goods.
i. Court analogized to restaurants where the main purpose is food.  However they ignore UCC 2-314 which expressly covers restaurants.
ii. Court also analogizes construction contracts, where the construction, not the lumber, is the point of K.

2. Gravamen Test

a. Minority Rule
b. Does the problem before the court concern the goods or the service?
c. Court here asks what is the gravamen of the complaint – what is the basis of the complaint.  Is it about the service that is provided?  Or the goods itself?  
d. Newmark v. Gimbel’s – Same facts as Epstein.  Court holds that UCC applies because the problem is with the goods.
i. Court notes that the UCC should be read broadly against non-professionals (doctors/lawyers).
ii. Policy Considerations
1. Courts are impressed by certain policies when deciding whether Art. 2 applies.  If Art. 2 applies to a transaction, then we are applying implied warranty of merchantability which is a strict liability rule.  

a. Courts may be reluctant to impose art. 2 if it will impose too much liability on a person who provides mixed goods and services.  

b. Ex.  doctors that supply drugs – court may be reluctant to apply Art. 2.  

2. Also policy with stream of commerce that we don’t want defective goods going into the stream of commerce.  

iii. Software
1. Contentious issue whether is should apply or not.  Many courts apply the UCC even though software, on its face, is more about licenses than sales.
2. Revised UCC now excludes software, but this is controversial.
iv. Mineral rights and timber
1. 2-107(1) – Minerals
a. If seller extracts, it’s a good.
b. If buyer or 3rd party extracts, it’s not a good, it’s an easement, or something else in property law.
2. 2-107(2) – Timber
a. If timber can be extracted without damaging the land, it’s a good.
3. Point: Where land is inextricably involved, like with mineral rights and timber damage, the transaction isn’t for goods.
v. Special orders and artwork

1. There is a continuum of goods to services from prefab goods to specially designed ones...  Special orders of a particular chair built when you order it is probably within “goods,” while unique chairs contracted for and designed by an artist are arguably services.

b. CISG
i. Art. 3(2) – The predominant purpose of the transaction must be for the sale of goods.
3. General Provisions
a. UCC
i. 1-102 – General Policy
1. The UCC should be applied broadly and liberally.
a. This matters in questionable cases... err towards the UCC.
2. When construing the code, try to construe it to make uniformity and certainty.  

3. Provisions of this Act may be varied by agreement.  

ii. 1-103 – Law (like Restatement) and Equity supplement the UCC.
1. This is the judicial wild card – courts can use this provision to come up with rules that are arguably contrary to what the code is dictating.  

iii. 1-201 – General Definitions.  

iv. 1-203 – Good Faith required in all transactions
1. Implied in every K is covenant of good faith and fair dealing.  

2. Good faith is defined – applies higher standard for merchants than non-merchants.  

a. For Non-Merchants – Test is referred to as “pure heart, empty head test” – Subjective test to see whether person was acting honestly.  
b. For Merchants – Both subjective and objective test – whether their conduct imports with reasonable standards in the trade as well as whether the person themselves were acting honestly.  

v. 1-205 – Trade usage, Course of Performance/Dealings.
1. The UCC is supposed to reflect how people really do business.  
2. In determining agreement of parties, need not only look to written K, but also need to look at trade usage, course of dealing and course of performance.  

vi. Official Comments
1. Are only persuasive authority, unlike the UCC itself, but are taken as good as law in many cases.  Very important.
vii. 1-102(3) – Parties can contract out of the UCC, but not out of good faith.
b. CISG
i. Art. 4 – Gaps in the CISG
1. CISG only governs K of sale and rights and obligations of the seller and buyer arising from a K.  

2. CISG is not concerned with the validity of the K (things like unconscionability, duress, mistake of fact), or the effect which the K may have on the property in the goods sold (doesn’t deal with questions of title).  
ii. Art. 6 – Right to Derogate
1. Parties may exclude the application of the CISG.  
iii. Art. 7 – Interpretation of the Convention
1. (1) Courts should interpret contracts with an eye towards international decisions. Promotes UNIFORMITY and CERTAINTY.  ALSO, we should interpret convention in light of good faith in int’l trade.  
a. e.g., “good faith.”  Some say it’s international, some say it doesn’t belong, it all depends!  CISG doesn’t impose duty of good faith on ALL Ks like the UCC.  
2. (2) Where there is a gap, courts should:
a. First look to see if there is a general principle under the CISG that governs what it should be.  

b. If not, then the court should do a choice of law analysis to determine which nation’s law would otherwise apply and then we’d apply the rule of that nation.  

iv. Art. 8 – Interpretation of K
1. Contract interpretation should always focus on the reasonable belief of the parties.
2. Art. 8(3) Courts must use all available evidence, including parol evidence.
v. Art. 9 – Trade usages 
1. Like UCC 1-205 – in interpreting K, must be concerned with how people in industry do business and how these parties have done business previously.  
vi. Official Comments

1. Provided by Secretariat Comments.  However these were written before the final draft of the CISG, so they may diverge slightly.
Choice of Law
1. Analysis For Arbitration
a. Does the K choose the law?
i. If the parties have chosen a law, the arbitrator basically has to apply that law.  

b. If the K doesn’t choose the law, what is the most appropriate j/x (arbitrator’s discretion)?
i. Arbitration rules leaves it to the arbitrator’s discretion.  

ii. Arbitrator will decide based on facts of the case as to what law to use – will look at where the K was negotiated, entered into, performed, etc.  

2. Analysis for Litigation
a. Courts will often use its own choice of law rules.  So a case litigated in CA will use CA choice of law rules.  So CA is governed by UCC, so it would use UCC choice of law rules. 

b. Choice of law rules under UCC
i. UCC 1-105 – Parties may choose a law in the K.  

1. If so, the court will ask whether the parties have chosen a law that has a reasonable nexus to the transaction.  

a. If it has a reasonable relationship to the transaction, then the court will use that law.  

b. Ex.  Parties choose NY law, K entered into in NY, goods delivered to NY, so court should honor the choice of NY law.  

2. If parties have not chosen a law in K then...
a. Ask whether CISG applies under Art. 1; and

b. Does UCC j/x have an “appropriate relationship” to the transaction?  

3. When CISG applies:
a. Art. 1(1)(a) – Where both parties are from contracting states.
i. Ex.  Buyer located in Country A which has adopted CISG.  Seller in country B which has adopted CISG.  CISG applies to the transaction.  

b. Art. 1(1)(b) – Where international choice of law rules lead to the CISG
i. e.g., If the seller is from a CISG state, most international choice of law rules would lead to the seller’s law, the CISG.
ii. Exception:  Countries may opt out of this provision with Art. 95.  Thus the CISG would only apply when both countries adopted the CISG.
1. i.e., if Seller was from U.S. and Buyer was from U.K., international rules would suggest U.S. (and therefore CISG) law would apply.  However, since the U.S. declared under Art. 95, the UCC would apply instead.
2. Art. 95 allows countries to apply their own domestic law when dealing with parties from countries that don’t like the CISG... it’s basically a “if you don’t like it, we don’t like it either” approach.
c. Where parties contract for a state’s law to apply, if they don’t specify “domestic law.”
i. Even though the parties might expect that “German Law” means domestic German Laws, if Germany is a CISG country the CISG applies because it’s an international transaction.
d. If one or both nations have not adopted the CISG, the tribunal must determine which nation’s law governs under choice of law rules.  
Has a K been formed?
In General

1. Offer
a. UCC
i. 2-204 – Even though one or more terms are left open, a K for sale doesn’t fail for indefiniteness if the parties recognize the existence of the K and there is a reasonably certain basis for giving an appropriate remedy.  

1. Only truly necessary term is quantity.
ii. Fill in Restatement stuff with 1-103.
1. Whether a reasonable person would only have to say “I accept” in order to accept the offer.  

iii. 2-309 and other sections fill in gaps like delivery time, etc.
b. CISG
i. Art. 14 – Proposal for concluding a K addressed to one or more persons is an offer if it is sufficiently definite and indicates the intention of the offeror.  

1. Has to state goods, quantity, and price in order to be sufficiently definite.  
2. Revocation of Offer before Acceptance – Firm Offer
a. UCC
i. 2-205 – Offer by a merchant in a signed writing that gives assurance that offer will be left open.  
1. Can have an irrevocable offer without giving additional consideration, but there must be assurance.  

2. When offer says “We expect to hear from you by June 5,” that doesn’t mean offer is open.  So offeror could revoke.  

b. CISG
i. Article 16 – Offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance.  Offer cannot be revoked if it indicates either by stating date for acceptance, or otherwise it is irrevocable, or it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in reliance on the offer.  
ii. Note:  The CISG is vague here.  Use domestic law (UCC) to supplement/explain.
1. Common law countries tend to hold offers as revocable, but civil law countries hold any offer with a date on it as irrevocable until that date, even if the date doesn’t indicate that it is simply a deadline for the offer to be accepted rather than firm offer.
iii. What if buyer is from country where offers are generally revocable, and Seller is from country where offers are generally irrevocable?
1. Art. 8 – Focus is on the recipient of the offer and what they reasonably understand as to the intent of the offeror.  If they know of offeror’s intent, then offeror’s intent will govern.  If they don’t know, then we ask what they ought to have known?  

a. So where seller is offeree and comes from place where offers are irrevocable – seller may reasonably believe that offer is irrevocable – may have to look at trade usage, etc.  

iv. Under CISG to determine if an offer is revocable – have to look at what parties understand at the time of the transaction – Art. 8.  

3. Acceptance
a. Mailbox rule:
i. UCC – Classic mailbox rule.  Acceptance is effective upon mailing rather than receipt.
ii. CISG Art. 18(2) – Acceptance of offer is effective when it reaches offeror.
1. BUT... Art. 22 – An acceptance may be withdrawn if the withdrawal reaches the offeror before or at the same time as the acceptance would have become effective.  .
Battle of Forms

1. UCC
a. Where there is an oral agreement followed by one or more written confirmations that provide additional terms…

i. Is the Contract between Merchants?
1. UCC §2-207(2):  First inquiry is if the contract is between merchants.

2. UCC §2-104:  defines merchant.

a. One who deals in goods of the kind regarded in this offer; OR

b. One who has knowledge, skill or expertise in this good.  

ii. Assuming K is not between merchants…

1. Additional terms are not included in the K unless the offeror assents.  
2. If offeror does not assent, then the offeror’s terms control and the UCC serves as gap fillers.  

iii. Assuming the K is between merchants…

1. UCC §2-207(2): additional terms become a part of the contract unless:

a. (a) the offer expressly limits acceptance to the terms of the offer;

b. (b) additional terms materially alter the contract; or

c. (c) notification of objection is communicated within a reasonable time.

2. UCC §2-207(2)(a):  additional terms become a part of the K unless the offeror expressly limits acceptance to the terms of the offer.  
3. UCC §2-207(2)(b):  additional terms become a part of the K unless the terms materially alter the K.
a. Comment 4 and 5 to 2-207 list what may and may not be considered terms that materially alter the contract.

b. Comment 4 also states a material alteration is found in elements that result in either hardship or surprise.

i. Surprise:  trade usage, course of dealings, course of performance.

ii. Hardship:  If the element adds an unbargained for burden on the party or detracts from reasonable expectation of the party.  

4. UCC §2-207(2)(c):  additional terms become a part of the K unless offeror already gave notification of objection to additional terms.  

iv. Conclusion:

1. If additional terms do not get into the contract, the offeror’s terms govern, and the UCC serves as gap fillers.

b. Where acceptance presents different or additional terms, which terms govern the contract?
i. Is the purported acceptance definite and seasonable to constitute acceptance?
1. UCC §2-207(1):  first question is whether purported acceptance is definite and seasonable.  

a. Definite:  means there cannot be a substantial deviation on critical terms.

b. Seasonable:  means sent within a reasonable amount of time.

2. If purported acceptance is both definite and seasonable, then move on with the 2-207 analysis.

3. If purported acceptance is not definite and seasonable, then it will not constitute acceptance.  

4. If there is performance, then UCC §2-207(3) applies and there would be a contract based on performance.  The terms that govern would be the agreed upon terms and anything further will be supplemented by the UCC.

5. If there is no performance, then there is no contract.

ii. Was the acceptance expressly conditioned upon the offeror’s assent on the varying terms?
1. UCC §2-207(1):  In order for acceptance to be expressly conditioned upon the offeror’s assent, the language in the acceptance has to be clear and unambiguous.

2. If the acceptance IS expressly conditioned on the offeror’s assent:
a. If the offeror has expressly consented to additional/different terms, then the contract is formed and those terms govern.  

b. If the offeror has not expressly consented, but has begun performance then contract is formed based upon UCC §2-207(3).

3. If the acceptance is NOT expressly conditioned on the offeror’s assent, then continue with the analysis.

iii. Are the terms additional or different?
1. If different, three approaches:

a. Treat it as if it was an additional term (follow the below analysis)

b. The offeror’s terms govern:

i. UCC §2-207(2) is not applicable because it only applies to additional terms.

c. “Knockout Rule”

i. Uses 2-207(3) – contract includes terms on which the parties agree as well as the gap fillers provided by the UCC.

2. If additional, continue with below analysis.

iv. Is the Contract between Merchants?
1. UCC §2-207(2):  First inquiry is if the contract is between merchants.

2. UCC §2-104:  defines merchant.

a. One who deals in goods of the kind regarded in this offer; OR

b. One who has knowledge, skill or expertise in this good.  

v. Assuming K is not between merchants…

1. Additional terms are not included in the K unless the offeror assents.  If offeror does not assent, then the offeror’s terms control and the UCC serves as gap fillers.  

vi. Assuming the K is between merchants…

1. UCC §2-207(2): additional terms become a part of the contract unless:

a. (a) the offer expressly limits acceptance to the terms of the offer;

b. (b) additional terms materially alter the contract; or

c. (c) notification of objection is communicated within a reasonable time.

2. UCC §2-207(2)(a):  additional terms become a part of the K unless the offeror expressly limits acceptance to the terms of the offer.  

3. UCC §2-207(2)(b):  additional terms become a part of the K unless the terms materially alter the K.

a. Comment 4 and 5 to 2-207 list what may and may not be considered terms that materially alter the contract.

b. Comment 4 also states a material alteration is found in elements that result in either hardship or surprise.

i. Surprise:  trade usage, course of dealings, course of performance.

ii. Hardship:  If the element adds an unbargained for burden on the party or detracts from reasonable expectation of the party.  

4. UCC §2-207(2)(c):  additional terms become a part of the K unless offeror already gave notification of objection to additional terms.  

vii. Conclusion:

1. If additional terms do not get into the contract, the offeror’s terms govern, and the UCC serves as gap fillers.
c. Rolling K Exception
i. Offer is on phone, and K isn’t formed until buyer keeps goods for over 30 days.  So if buyer keeps goods for over 30 days, they are accepting the seller’s terms as stated in the forms in the box.  
ii. This is “Money Now, Terms Later” approach.  

2. CISG
a. Art. 19
i. (1) A reply to an offer which purports to accept, but contains additions, is a rejection/counter-offer.  
ii. (2) A reply to an offer which purports to be an acceptance but contains additional or different terms that don’t materially alter are part of the K unless offeror objects in a timely manner.
iii. (3) Material terms include: Price, quantity, settlement of disputes, time of delivery...
b. Art. 18
i. Statement made by or other conduct by offeree indicating assent could constitute acceptance.
1. Ex.  Conduct could include receiving and paying for goods.  

ii. But... remember Art. 8(3) – When goods are received and paid by buyer, that conduct indicates assent.  But applying Art. 8 – the buyer agrees to things within contemplation that they understand, but not agreeing to things outside of contemplation which may include an arbitration provision.  
Statute of Frauds
1. UCC
a. Is there an agreement?
i. Standard K analysis.
b. Are there sufficient writings to satisfy the statute of frauds?
i. 2-201 - If the K is for more than $500, the K must be signed by the party against whom enforcement is sought.

c. If there are not sufficient writings:
i. 2-201(2) – if between Merchants, a K sufficient to bind the sender is sent to the party against whom enforcement is sought and the party doesn’t object within 10 days of its receipt.
ii. 2-201(3)(a) – Specially manufactured goods.

iii. 2-201(3)(b) – Did the party against whom enforcement is sought admit, in court, that there was a K?
iv. 2-201(3)(c) – Have the goods been paid for and accepted, or received and accepted?
1. Partial performance should only work where the goods can be apportioned.
a. However, in Cohn, the court incorrectly applied (3)(c) where the buyer put a down payment on a single boat.
i. Note: the buyer was the one asserting the SOF defense... so the court probably stretched the rules because he was being unethical.
2. CISG
a. Art. 11 – No writings/signatures required.
i. But nations can opt out of this provision.  
b. Art. 96 – A country can declare under this and remove Art. 11.
i. This could mean two things:
1. A writing is now always required.
2. Art. 11 is now a gap, so gap filling by domestic law puts a normal SOF analysis on the K.
a. This is obviously the more reasonable approach.
No Oral Modifications clauses
1. UCC

a. 2-209(2) – No Oral Mod clauses can’t be rescinded orally. Must be signed on a separately if between merchants.

i. This rejects the common law approach which basically made No Oral Mod clauses moot.
b. Waiver of No Oral Mod clauses

i. 2-209(4)&(5) mention waivers, but aren’t explicit on how clauses are waived.
ii. Courts use an estoppel waiver approach.   
1. Reliance by the other party may make a modification valid despite No Oral mod.
2. CISG

a. Art. 29(2) – No Oral Mod clauses can’t be rescinded orally
b. Waiver of No Oral Mod clauses

i. More clear than the UCC.  
ii. Explicitly says that reliance by the other party may make a modification valid despite No Oral Mod.
Contract Terms
Warranty of Title
1. UCC
a. 2-312 – Warranty of Title
i. Every contract has a warranty that the conveyed good has good title, and is free from unknown liens or encumbrances.
1. Note: this is not considered an “implied” warranty and is thus not subject to 2-316(3), the “as is” clause.

ii. 2-312(2) Exceptions:
1. Where the buyer bought the good in suspect circumstances (trunks of cars, etc.)
2. Where the seller explicitly disclaims the warranty of title.
iii. 2-312(3) – Unless otherwise agreed, seller should deliver goods free of a rightful claim.  

1. Protects buyer against not only valid claims to title but also what we would call colorable or reasonable claims to title – even if claim is not a valid one.  

iv. When is the warranty violated?

1. In Frank Arnold v. Vilsmeier, the court held that even questionable claims against the title will violate this warranty, so long as the 3rd person who is suing has a colorable claim that clouds the title.

b. Valid transfers of Title

i. 2-403(1) – The seller cannot give away better title than they themselves have.  If their title is faulty, so is the buyer’s
1. In Suburban Motors v. State Farm, the court held that 2-403 meant the buyer had faulty title when he purchased what turned out to be a stolen car, despite the fact that buyer relied on CA certification of the faulty title.
ii. 2-403(1) – A person with voidable title can retransfer the good with good title to a good faith purchaser.

1. A sells car to B, then B re-sells the car to C.  If B’s check to A bounces, C still has good title because he’s a good faith purchaser.
2. The title won’t be void on re-sell even if B lied about his ID, defrauded A, or gave A a bouncy check.
a. Note: 2-507 gives A the right to payment for the goods from B, but he can’t go against C because he’s barred by 2-403

iii. 2-403(2) – Entrustment of goods
1. A shop may resell a good entrusted to them to a buyer in the ordinary course of business.

a. e.g., You give your watch to a repair shop to fix it.  They sell it to C.  C has good title to the watch.

2. Ordinary course of business does not include pawn shops.
3. In California, one can only entrust something to someone when selling it to them, otherwise the entrustee can’t retransfer.

2. CISG
a. “Warranty” of title
i. Art. 41 – Goods must be sold free from “any right or claim” against them.
1. Arguably even more protective than 2-312.
2. Secretariat Commentary states that “any” means “any reasonable.”
a. Thus this puts the CISG in line with the UCC.
ii. Art. 42 – Goods must be free of intellectual property claims of which the seller knew or could not have been unaware.

1. Statute says that seller is obliged to deliver goods free of right or claim of third person regarding patents (seller could not have known or been aware and had to know where goods would be sold).  Seller would not be liable if Buyer new or would not have been aware of the right of claim.  

a. So you have to ask whether seller knew or was aware... then ask whether the buyer knew or was aware.  
2. Arguably sellers shouldn’t be “constructively aware” of all of the patent laws of every country they sell in without more evidence.
a. Usually buyers should know the laws of their own countries, so it would be unfair to punish the seller.
3. CISG is actually more Buyer Beware
a. Secretariat Commentary to Art. 42 – the thought is that Buyer is in better position to know their own patent laws in their own countries.  
b. We are talking about resale of goods – so buyer should take steps to see whether or not there is a patent problem.  
c. It is too difficult for seller’s to know patent registries of all the nations in which they do business in. 
b. Valid Transfers of Title

i. Art. 4 – CISG doesn’t deal with issues of validity of title.
ii. Thus this issue will always lead to a choice of law analysis.
Warranties of Quality
Express Warranties
1. UCC
a. 2-313 – Express Warranties can be made by:
i. Affirmation of Fact or promise made by seller;
ii. Any description of the goods which is made part of the basis of the bargain.  

iii. Any sample or model which is made part of the basis of the bargain.  
b. Factors: Is the statement a warranty of mere puffery?
i. Definiteness of statement
1. More definite the statement, the more likely it is a warranty.  

ii. Was there any “hedging”?

1. Whether S was saying maybe good would do this or maybe it would not.  OR is S saying this good will perform in the following way.  

2. If S is certain of what goods will do, it sounds more like warranty.  

iii. Was the good of an experimental nature?

1. Experimental good, B is assuming more risk and shouldn’t put too much credence on what S says.  

iv. The buyer’s actual or imputed knowledge as to the product

1. Experienced buyer can’t rely on vague statements made by S about goods.  

v. Nature of the defect

1. Product that has a lot of problems and server problems, then a statement that product would work well is a statement of warrantyh.  

2. If defect isn’t severe, then indefinite statements may not be warranty.  

3. Ex.  Federal Signal v. Safety Factors, this factor weighed heavily against the seller.  The light towers sold were total shite.
vi. In Writing

1. If S makes statement in writing then B is probably more reasonable in relying on statement.  (Also easier for court to deal with).  

c. “Basis of the bargain”?
i. Comments – B doesn’t have to show reliance on the statements for it to be basis of the bargain.  
ii. Code doesn’t require an express showing of reliance by B for B to be able to sue for breach of warranty.  

iii. It is a rebuttable presumption
1. Some people say that there is a presumption that it was basis, and then it is on the burden to show that it was not basis of the K.  

iv. Comment 7 says that comments made after the contract is made can be considered warranties if they “modified” the contract.
d. Brochures.  Can they be statements of warranty?

i. They are in WRITING – so tends to show a warranty.  

ii. It will really go to whether Seller can rebut the presumption that the statements in the brochure were the basis of the bargain.  

e. Advertisements to General Public – Should they be warranties?
i. 2-313 – Doesn’t mention anything about advertisements.  

ii. Have to look to see whether B knew of ads and whether it was basis of bargain.  

1. If statement is sufficiently definite and B buys goods with that as basis of bargain, it should be actionable.  

2. But most ads are puffery.  
2. CISG
a. Art. 35 – Seller must delivery goods which are of the quality and description required by the contract.
i. “required by the contract” brings up the same questions as 2-313, what words are in the K and what words are not?
ii. But again... Art. 8 has implications here to see how people interpret the agreement/how do people interpret what S said.  

iii. If Buyer resides in nation where puffery is frequent and attitude of domestic courts is caveat emptor...
1. Art. 8(1) – Statements made by a party are interpreted into the K according to speaker’s intent if the other party should have known intent.

2. Have to look at all circumstances – Focus in Art. 8 – when trying to understand statements made by the seller – have to look at Buyer’s circumstances and what B reasonably would understand.  
3. If B is from place where people make puffery – then B wouldn’t expect to sue seller if statement wasn’t true.  
iv. If Buyer comes from a country where puffing is abnormal, etc.:

1. Art 8 (2) – If listener could not have known speaker’s intent when making a statement the terms are interpreted according to listener’s understanding.

3. So BOTH CISG and UCC seem to ask what buyer understands when asking whether statement was puffery or warranty.  
Implied Warranties
1. Implied Warranty of Merchantability
a. UCC
i. 2-314(1) – Unless excluded, all Ks by merchant-sellers have a warranty that goods are merchantable, and are adequately packaged and contained.
1. So... goods being merchantable is implied if seller is merchant with respect to goods of that kinds.  

2. Products have a certain allowable failure rate, but the reasonability is measured as to the buyer.  Consumers expect little to no failure, while mass purchasers might expect a certain failure rate.
ii. 2-314(2) – Requirements to be Merchantable
1. (c) fit for ordinary purpose for which the goods will be used.  
2. (b) Fungible goods should be of fair average quality

iii. Personal Injury and Warranty of Merchantability
1. When considering a question of whether a good that causes injury breaches warranty for ordinary purpose, do the same analysis as under Tort law – whether the product is unreasonably dangerous to consumer.  

2. Whether product was unreasonably dangerous?  Have to ask...
a. Whether there was defective manufacture;

b. Whether there was reasonable alternative design; and

c. In some cases... May be requirement that seller give warning that product was dangerous.  Inadequate warning where there is foreseeable risk of harm.  
3. If public is aware of the problem, we should consider product to be merchantable.  

a. Ex.  Cigarettes – public is aware of dangers, so product is merchantable.  

b. BUT... Cigarette that blew up in person’s face... that seems like a manufacturing defect –so this is not within reasonable expectations of product – unmerchantable.  
iv. Defense:
1. Can Seller raise defense of trade usage?
a. 2-314(d) and Comments 7 and 9 – Have to measure seller’s performance against other seller’s of similar goods and have to ask whether performance of seller is basically along the lines of the trade.  

b. Have to ask what is the agreement, and what does it permit regarding variation from the norm.  Some goods, when you buy a whole bunch you know that there is a certain amount that won’t work.  

c. Ex.  K for sale of light fixtures.  5% are defective.  Seller can argue that accepted failure rate in the industry is 10%.

d. Can we hold an inexperienced buyer to trade usage?
i. Comment 7 – we should look at the price that the buyer is actually paying for the goods.  If buyer pays standard price, then buyer shouldn’t expect a higher quality of performance than normal.  

ii. So look at price to see if there is a breach.  Although B may not know much about business, if B pays same price, probably shouldn’t have reason to expect more than is delivered.  

v. Sale of 2nd hand goods and a one time sale doesn’t make the person who is selling a merchant – so no implied warranty of merchantability.
b. CISG
i. Art 35(2)

2. Implied Warranty of Fitness for a Particular Purpose
a. UCC
i. 2-315 – Buyer has particular purpose for the good, and if Seller has reason to know of purpose, and Buyer is relying on Seller’s knowledge in fulfilling that purpose.  
ii. Requirements:
1. Seller has to know of the purpose that the buyer wants to use good for.  
a. B’s purpose does not have to be different from the ordinary purpose.  
2. Seller has to have reason to know and buyer has to rely on the Seller’s judgment.  
a. Buyer has to have conveyed to seller the purpose they want goods for, and buyer has to rely on seller to pick out the goods to satisfy that purpose. 

b. CISG
i. Art. 35(2)
1. MMI v. IMS – IMS machines didn’t meet US FDA requirements.  Court held that there was sufficient evidence for IMS to know of the requirements and thus they should have known that the machine wasn’t fit for the buyer’s purposes.
Warranty Disclaimers
1. UCC
a. Have to ask (1) Does the warranty disclaimer comply with 2-316; and (2) Is the warranty disclaimer unconscionable under 2-302?

b. 2-316 – Disclaimers
i. (1) A seller cannot make an express warranty and disclaim that warranty.

1. Note: subject to parol evidence rule.  So if a verbal warranty is made, but an express disclaimer is made at the same time...

2. If express statement of seller is different from the contract that has disclaimer, they will apply the express warranty.  

ii. (2) Two standards:

1. To Disclaim Implied Warranty of Merchantability – (1) Must say the word “merchantability;” and (2) If in writing, it must be conspicuous under 1-201(10).
2. To Disclaim Implied Warranty of Fitness for Particular Purpose – Disclaimer must be written and conspicuous under 1-201(10).
iii. (3) “exceptions”
1. Seller can exclude all warranties, presumably including the warranty of merchantability, with language such as “as is,” or “with all faults,” or other language from which a reasonable buyer would infer that no warranties are intended.  
a. Limits on this:
i. Language must make plain that there is no implied warranty.  
ii. Effectiveness of these less reigorous forms of exclusion can be negated if “the circumstances otherwise indicate.”  
2. No warranty exists where the underlying assumption for the warranty – the superior knowledge of the seller – does not apply.  
a. Ex.  If buyer examines the goods or refuses to examine them after seller demands that he do so, implied warranties are disclaimed if the defects should have been apparent.
3. Implied warranties can also be excluded by course of dealing, course of performance or trade usage.  
iv. What is conspicuous?
1. 1-201(10) – Defined conspicuous as something a reasonable person would notice.  

a. Language in body of form is conspicuous if larger or in contrasting color.  

b. This is a matter of law to be determined by the court.  
2. Borden v. Advent Ink – Disclaimer in bold caps on the back of a K was still too small to be conspicuous.  It must really draw attention to itself in order to be construed against a buyer.
v. Timing:

1. Remember, the disclaimer must be part of the K to be effective.  
a. It has to be part of the bargain – so slipping it in on invoices or labels after the goods have been ordered doesn’t work – buyer has to agree to it.  
b. If it comes after the purchase it can only be in if you do a rolling K analysis like in Gateway.

c. 2-302 – Unconscionability
i. Even if a disclaimer is conspicuous and properly written, it may not be unconscionable.
ii. Two Elements of Unconscionability – 2-302
1. Procedural unconscionability – Where there is a big gap in sophistication and bargaining power.
a. Problems in the bargaining process, lack of meaningful choice, need of person bargaining, how vital service, alternatives, lack of education, sophistication, legalese, fine print, deceptive sales practices.  

2. Substantive unconscionability – Terms that are oppressive or would create an unfair surprise for the buyer.

a. Terms unreasonably favorable to one party (oppression and unfair surprise).  

iii. A&M Produce v. FMC – Unsophisticated buyer purchased tomato machine without a cooler based on seller’s representations.  Machine moved too slow and tomatoes rotted without a cooler.
1. Procedurally unconscionable because buyer was so new at this.
2. Substantively unconscionable because a machine this expensive ought to work.
2. CISG
a. Art. 6 – Allows parties to derogate from the CISG in Ks, i.e., agree not to be bound by implied warranties.
b. Art 35(2) – Implied warranties exist unless parties have otherwise agreed.
c. Validity or interpretation?
i. The validity of disclaimers is arguably outside the scope of the CISG
1. Art. 4 – Issues of validity are outside the scope of the CISG
2. Thus, 2-316 or other domestic law would govern disclaimers of warranty.

ii. However, Art. 35(2), which provides implied warranties, says “unless parties have agreed otherwise.” 
1. Thus most commentators believe the existence of disclaimers is an issue of interpretation.
2. Art. 8 – Provides various methods for interpretation.  “What did the parties agree to?”
a. Note: analysis will probably be similar to 2-316 conspicuousness analysis but geared more towards reasonability than “magic language.”
d. Unconscionability?
i. Not likely to be gap-filled with the UCC or other law.  
ii. To get here you would have to have already agreed that the buyer reasonably understood there to be a disclaimer.

1. Wouldn’t make sense to then invalidate the disclaimer for being unconscionable.  
2. Additionally, these aren’t consumers, they should be sophisticated.
Privity Requirements
1. Lack of Privity can be a defense to Warranty of Quality Actions
2. UCC
a. Vertical Privity:
i. Vertical privity is line between Manufacturer to Retailer to Buyer.  

ii. 2-318 – Provides 3 alternatives for legislatures to adopt re: Privity.  BUT... this is said to really only apply to horizontal privity.  
iii. Express Warranties:
1. 2-313 says express warranties made from the seller, thus “warranties in the box” should allow a suit against manufacturers since they are like sellers in 2-318.  This is codified in revised 2-313A.
b. Horizontal Privity.  Three Alternatives:
i. Horizontal Privity is between the Buyer and User.  So if User is injured by good, who can they sue?  Retailer?  Manufacturere? Etc.  

ii. 2-318 – Provides 3 alternatives for legislatures to adopt re: Privity... This is said to really only apply to horizontal privity.  

c. For Personal Injury – Buyer injured by product can sue manufacturer on tort theory, and courts will ignore any privity requirements for Art. 2 purposes.  

d. For Economic Loss and Implied Warranty Cases, Lack of Privity is a defense.  

i. Flory v. Silvercrest – Buyer sues manufacturer when mobile home has cracked floors, incorrect items, and is not to code.  Court holds that as to economic losses like these, the buyer could only sue the retailer for implied warranty.

3. CISG
a. Nothing in CISG like UCC 2-318.  

b. Art. 4 – Convention covers formation of K and rights and obligations of THE seller and THE buyer arising from such A contract.  

i. So one could argue that CISG is only contemplating actions b/w B and S and not remote actions against manufacturer.  
c. Two interpretations:
i. Privity is a bar:

1. B is not a “seller” under Art. 4 and judicial efficiency should allow the A to only sue the retailer domestically.  
ii. Privity is not a bar:

1. B is a “seller” and is often more involved in the sale than the retailer is (think Dell, or some other mega corporation).
2. Direct advertisements and lots of contact throughout a sale should make B liable for warranty violations. This is simply realistic.
Warranty Actions and Tort Law
1. Breach of Implied Warranty of Merchantability is something like strict liability in tort law.  
2. Compared – Tort v. K:
a. Tort never bars for lack of privity.  So if there is a privity problem, you’d want to sue in tort rather than K.  
b. Tort requires NO notice of breach (See UCC 2-607)
c. Statute of Limitations better in one or the other depending on cause of action.
d. Tort has a different measure of damages (proximate causation rather than benefit of bargain). 
e. Tort allows for punitive damages with regard to intentional torts.
3. Tests Court uses to see whether to sue in Tort or K
a. Economic Loss v. Personal Injury
i. Focus on whether there is economic loss only, or if there is injury to person and property other than product itself.  

ii. Economic Loss test is appropriate to distinguish b/w tort and K cases.  
1. If there is injury to person or property other than goods themselves, there is public policy against sellers putting them into the stream of commerce.  So distribution of those goods are a societal wrong and thus a tort.  

2. Economic loss talks only about buyer retaining goods that didn’t live up to the buyer’s expectations – loss of expectation under K and in such case, appropriate to sue in K.  
iii. This is the majority rule that courts will use to distinguish b/w tort and K cases.  

b. Whether tort arose independent of the K itself
i. If it did, the tort could stand on its own, if not P is stuck with the K cause of action.  

ii. Ex.  Where person committed fraud which induced buyer to enter into the K – court suggests you have a COA in tort which is independent from the performance of the K.  

Consumer Protection Laws
1. Magnusson-Moss
a. No real substantive protection to consumers.  
b. Called “Truth in Warranty Act” – means that it is a disclosure statute – tells sellers what they have to tell consumer buyers about their warranty.  

c. Sellers must lable warranties as either being “Full Warranty” or “Limited Warranty”
i. Full Warranty:  Section 104 of Act kicks in and provides some substantive protection for consumers.  
1. Has lemon law in it.  

ii. Limited Warranty – What almost all Seller’s call their warranties.  
1. This undercuts the utility of the Act.  It doesn’t provide too much benefit to consumers if warrantor calls warranty a limited warranty.  

d. With Act, you do get atty fees in some cases if there is breach of warranty.  

e. Also arguably gets rid of any requirement that buyer be in privity with manufacturer.  

i. This is true for express warranties and there is split of whether Act does away with privity for implied warranties.  
2. Song-Beverly – California consumer protections
a. Far more expansive and protective than Magnusson-Moss.  
b. Lemon Law:  If goods are not repaired within a reasonable number of attempts, then seller must give $ back or a new product – with cars, there is info. of what amounts to be a reasonable number of attempts.  

c. But there are downsides to this more consumer protective Law
i. Cost goes up for seller’s in complying with these regulations and that gets passed on to the public.  

Risk of Loss
When Goods are not “shipped”
1. This is the situation where:

a. Buyer picks up the goods;

b. When goods are in a warehouse and parties transfer title of the goods while the goods are in the warehouse.  

c. Situations where seller uses own delivery truck to deliver goods to buyer.  

2. UCC
a. 2-509(3) – Applies in situations where goods are not held by bailee and where goods are not shipped...
i. If Seller is a Merchant
1. Risk of loss passes to buyer on the buyer’s receipt of the goods.  

2. This requires PHYSICAL possession. 

ii. If Seller is not a Merchant
1. Risk of loss passes to the buyer on tender of delivery.  

iii. 2-503(1) – Tender of Delivery
1. Tender of delivery requires that the seller put and hold conforming goods at the buyer’s disposition and give buyer any notification reasonably necessary to enable him to take delivery.  
2. The manner, time and place for tender are determined by the agreement and this Article and in particular:

a. Tender must be at a reasonable hour, and if it is of goods they must be kept available for the period reasomably necessary to enable buyer to take possession; but

b. Unless otherwise agreed the buyer must furnish facilities reasonably suited to the receipt of goods.  

i. If no agreement, have to look at trade usage, course of dealings and course of performance to find the appropriate time, place and manner.  

b. 2-509(2) – When Goods are Held by Bailee (Transferred but not Moved)
i. Risk passes to the buyer:

1. 1) on receipt of goods

2. 2) on acknowledgement of buyer’s right to possession

c. Choosing between the two standards

i. e.g., Buyer leaves painting with Seller-gallery for display after his purchase.  Painting is stolen.  

1. Two Analysis:

a. 2-509(2)

i. Seller may become a bailee at some point... so risk passes on acknowledgement of buyer’s right to possession (the time of K)

b. 2-509(3)

i. Buyer didn’t take possession, so risk is on seller.

ii. The policy behind 2-509 is to keep the risk on the person most likely to have insurance, so this will often govern the analysis.

3. CISG
a. Art. 69 – 
i. Risk is on seller UNLESS there is physical receipt of the goods.  Buyer has to TAKE possession in order for risk of loss to transfer to buyer.  

ii. Similar to 2-509(3), but distinguishable because the focus isn’t on insurance.  Focus here is whether a party is in breach of K and will allocate the risk of loss to parties that are in breach.  
iii. Ask whether the buyer took possession, or whether they committed a breach by not yet taking possession when they should have.
When Goods are Shipped by Independent Carrier
1. Shipment by an Independent Carrier:

a. Shipment K – risk of loss passes when goods are given to the carrier.  

b. Destination K – risk of loss passes when goods are delivered at destination.  

2. UCC
a. 2-509(1)
i. 1) Shipment Contracts – If it does not require Seller to deliver them at a particular destination...
1. Risk passes to the buyer when the goods are handed to the shipper.
a. Seller must still put the goods in the hands of a reasonable shipper/shipment method.  This doesn’t require that the seller know whether shipper is insured or not.
2. This is the default rule – if parties agree that goods are to be shipped and don’t say anything else, assumption is that it is a shipment K.  
ii. 2) Destination Contracts – If K requires Seller to deliver goods to a particular destination...
1. Risk passes to the buyer when the goods are delivered to the appointed destination.
2. National Heater v. Corrigan – K said “275 total delivered to rail siding in place of destination.”  Court said this was a destination K and the risk stayed on the seller throughout shipping.
b. Terminology – How parties spell out the Seller’s shipment obligations...
i. UCC 2-319-2-325 – Terms provided by UCC
1. 2-319 – FOB – Free On Board
a. “FOB Place of shipment” – This is a shipment K – Risk of Loss on Buyer once goods are delivered to carrier.
i. Seller must at that place ship the goods in the manner provided in this Article 2-504 and bear the expense and risk of putting them into the possession of the carrier.  

ii. 2-504 – Seller must put goods in possession of carrier and make K reasonable.  
b. “FOB Place of Destination” – This is a destination K – Risk of Loss on Buyer once goods are received.  

i. Seller must at his own expense and risk transport the goods to that place and there tender delivery of them in the manner provided in this Article 2-503.  

ii. 2-503(3) – Where seller is required to deliver at a particular destination tender requires that he comply with subsection 1 (see above) and in any appropriate case tender docs as in subsections 4 and 5.  

2. 2-320 – CIF – Cost Insurance and Freight
a. “CIF Destination” – This is a shipment K – Risk of Loss on Buyer once goods are delivered to carrier.
i. Seller at his own expense and risk has to (1) put goods into possession of a carrier; and (2) load the goods and obtain a receipt from the carrier; etc.  
ii. Incoterms – Terms in international shipments.
1. More commonly used than UCC terms and often contradict the UCC.
3. CISG
a. Art. 67
b. Art. 68

Breach
1. See below (pg. 21) for breach’s effect on risk of loss.
Gap Fillers
1. UCC
a. 2-204 – Even though 1 or more terms are left open, a K for sale doesn’t fail if parties intended to K and there is a reasonable way to figure out this open term.  

b. 2-305(1) – Open Price Term – Even without a price a K is enforceable.  Price is reasonable price at the time of delivery.
i. NOTE... Have to ask whether the parties INTENDED to K without fixing a price.  

ii. Landrum v. Devenport – Buyer agrees to purchase a corvette and puts down a deposit, but the “contract” doesn’t have a price.  When Corvette is delivered: seller wants more than MSRP, buyer wants MSRP.
1. Court held that there could have been a K, and the price terms were a question of fact for the jury to decide.
2. Note: Whether there’s a K depends on whether this is a normal deal for purchase, or whether this is a right of first refusal, etc.
iii. Determination of price:
1. UCC uses “reasonability” requirement.  So the price may be more than the MSRP or market price if it is reasonable.
2. CISG
a. Art. 14 - offer has to have price or some means of determining price.
b. BUT... Art. 55 – Missing price term is to be calculated at the time of contract, NOT delivery (unlike 2-305(1))
i. Determination of price
1. CISG uses a “generally charged” requirement.  The price is set at market price at the time of sale.
a. This takes into account the risk that parties usually take when they seal in a price at the time of K.
2. This is one of the few areas the CISG is more definite and clear than the UCC.
c. How do we reconcile Art. 14 and Art. 55
i. Not enforceable if relevant nation (under choice of law rules) has adopted Art. 14.  
1. Secretariat Commentary says that this is the approach to take.  
ii. Not enforceable if relevant nation does not enforce open price Ks (such Ks are “invalid”)

iii. Enforceable if parties intend to be bound to open price term K (Art. 14 does not express exclusive ways of making “offer)

iv. Enforceable if parties K other than by offer and acceptance (they sign one document).  
d. For Exam... Know that there are these various approaches that have been used.  
e. Art. 33 – Delivery should be at a reasonable time.
i. Gap filler when delivery time is not provided.
Interpretation
1. UCC
a. 2-202 – Parol Evidence Rule (restricts what may be used in interpreting Ks)
i. Do we have a written K?

ii. Do we have a partially integrated writing?

1. K is final expression of those terms that are in the writing... there may be some other terms not in there, but as to terms that are in there, that is it.  

2. If K is partially integrated, evidence of prior agreements or contemporaneous oral agreements may supplement but not contradict.  

iii. Do we have a completely integrated writing?
1. All the terms are included and are final.  

2. How to tell?
a. Look to see if the written K has a merger or integration clause.  

b. UCC – merger clause is some evidence of complete integration, but it is not per se.  

3. If fully integrated, then can’t admit any evidence of prior agreements or contemporaneous oral agreements  - cannot supplement OR contradict.  

iv. Evidence of course of performance, course of dealing and trade usage may be used to explain the terms of the writing at least if reasonably consistent with the writing.  
2. CISG
a. Art. 8(1) – If we can ascertain what parties actual intent was, that would apply.  

b. Art 8(3) – To determine intent of party, due consideration is to be given to all relevant circumstances of the case including the negotiations.

i. Negotiations occur before written K, so NO parol evidence rule!!!

c. Art. 6 – Can derogate from CISG – so if parties wanted, they could place a parol evidence provision in their K.  
d. MCC v. Ceramica – Italian K had terms on the back that the buyer didn’t/couldn’t understand.  Trial court said the terms were complete and PER barred all evidence, but Appellate court said CISG didn’t bar this evidence and clearly the buyer didn’t intend to be bound by those terms.
i. If the parties both wanted to be subject to the PER, they could create a merger clause and more importantly, specifically and clearly disclaim Art.8(3).
Performance and Excuse
Performance and Breach in the UCC
Non-installment Sales

1. Does the K call for one installment or in more than one installment?
a. 2-612(1) – Installment K requires or authorizes delivery og goods in separate lots to be separately accepted.  

2. If 1 Installment, do the goods “conform to the K?
a. 2-106(2) – Goods are conforming when they are in accordance with the obligations of the K.

i. Comments to this section say that we can look at trade usage to see whether the goods conform.  

b. 2-601 – Perfect Tender Rule – Goods must conform to the K in every respect, if they don’t, then buyer can reject or accept the goods.  
c. This is an important step, just b/c goods don’t meet buyers expectations doesn’t mean that buyer can take goods back.
3. If not conforming, has buyer rejected or accepted the goods?
a. 2-602 – Rejection
i. If buyer rejects, then rejection occurs by (1) giving notice to seller; and (2) hold goods with reasonable care until seller gets them.  
1. Any exercise of ownership will be deemed acceptance. 

ii. 2-605 – Re: Buyer’s Notice
1. Buyers failure to state a particular defect ascertainable by reasonable inspection will prohibit buyer from rejecting if seller could have cured.  

a. So, if seller could have cured knowing the defect, then buyer cannot reject.
iii. 2-603 – Merchant Buyer who purchases good that are perishable or rapidly decrease in value...
1. Buyer has to ask Seller what to do with goods, and if there is no indication from seller of what to do, then Buyer can resell the goods.  
b. 2-606 – Acceptance
i. If there hasn’t been a proper rejection, then there has been acceptance.  

1. Buyer has reasonable time to inspect goods and decide whether to keep them or not.  

a. Ex.  Taking car and driving off lot doesn’t mean goods have been accepted b/c buyer hasn’t had reasonable opportunity to inspect the goods.  Car is a complex good, so buyer has opportunity to drive it a bit.  
ii. If they accept, the buyer has to pay price, but may be able to later sue for damages for breach.  
c. Re:  Commercial Units
i. If there is a one shot sale of 2 units for commercial purposes and one works and the other doesn’t... 2-601(c) – Buyer can accept any commercial unit or units and reject the rest; or reject both.  

ii. 2-105(6) – Commercial Unit – Such a unit of goods as by commercial usage is a single whole for purposes of sale and division of which materially impairs its character or value on the market or in use.  
4. If rejected, can Seller CURE?
a. 2-508 – Seller has right to cure or substitute non-conforming tender.  
i. 2-508(1) – Absolute right to cure if not yet time for performance,  
ii. 2-508(2) – If seller has reasonable grounds to believe goods are acceptable, they have extra time to cure.  

1. Reasonable for retailer to believe goods are acceptable when they are in box.  
b. Shaken Faith Doctrine:  If the defect is particularly bad on an expensive item, no cure (even a new car) is enough.  See Zabriskie.

i. Note: Courts don’t like to invalidate contracts, so sellers are usually given leeway to cure.

5. If accepted, can buyer revoke acceptance?
a. 2-608 – Buyer may revoke his acceptance of a lot or commercial unit whose nonconformity substantially impairs its value to him if he has accepted it: (1) Where seller is unable to make cure within certain time; Or (2) latent defect arises.  

i. Perfect tender no longer applies here.  

b. 2-608(2) – Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  Revocatio is not effective until the seller is notified of it.  

i. Seems buyer is allowed reasonable use.  Seller can recover the depreciation for the use of buyer, but it doesn’t hinder the buyer’s ability to reject or revoke.  
ii. 5 factors for what is more equitable:

1. Instruction seller gives to buyer;

2. buyer still continues to use goods for business/personal circumstances (ex.  if buyer can’t purchase a 2nd car and still needs transportation, his use of car is okay);

3. During use whether seller assured buyer;

4. Whether Seller would be caused undue prejudice by the buyers’ use.  
6. If acceptance is revoked, can seller cure?
a. 2-508 – It isn’t clear.  Seems 2-508 talks about situations where the goods are rejected – doesn’t say anything about revocation of acceptance.  
b. One time it makes sense to cure – when there is a surprise revocation.  Ex.  Latent defect not obvious, defect comes up suddenly and it would be easy for seller to fix the problem.  

Installment Sales

1. Does the K call for one installment or in more than one installment?
a. 2-612(1) – Installment K requires or authorizes delivery of goods in separate lots to be separately accepted.  

2. Is the installment non-conforming?
3. Can seller cure?

a. 2-612 – Usually the seller can make a cash allowance to cure for a defective installment.

b. If seller can cure, then buyer cannot reject.  

4. Does non-conformity substantially impair the value of the installment?

a. Buyer can reject that installment, but buyer has to accept the installments that come later.  
b. In the Presidential Plates hypo:  Clearly the damaged plate substantially impairs the value of the plate.

5. Does non-conformity substantially impair the value of the K?

a. If it impairs the value of the entire K, then entire K can be called off.
b. 2-612 – Comment 4 – Substantial impairment is to be judge by normal or specifically known purposes of the K.  
c. Substantial Impairment Analysis (Similar to Material Breach in Common Law)

i. How much harm would be done in continuing the K?
ii. Extent party failing to perform would suffer forfeiture
iii. Likelihood of Cure
iv. Bad faith?
1. Have to balance the forfeiture to Seller if we cancel with the harm that would be caused to buyer if we say that K is to continue.  

d. In the Presidential Plates hypo:

i. It does substantially impair:

1. The buyer is getting the plates he ordered and a money allowance... the he isn’t losing money.

ii. It doesn’t substantially impair:

1. However, the value of the contract (known to the seller), was that the plates would be worth more money as a whole set.  The benefit of the bargain is a profit from the whole set.

2. The forfeiture to the seller is pretty high, he will lose all future sales anticipated by this contract.

6. Can Seller cancel an installment K?
a. 2-612(2) talks about buyer rejecting only.
b. 2-612(3) applies to buyer and sellers.
i. If there is a breach that substantially devalues the K, don’t have to ask for adequate assurances, and can cancel the K.  
c. Cherwell-Ralli v. Rytman Grain – Buyer became insecure and decided to stop paying.  Seller canceled the contract, and buyer sues.

i. Seller didn’t need to ask for adequate assurances because 2-612 said the value of the installment contract had been materially breached.

ii. Bad faith by the buyer and cumulative problems devalued the whole K.

Seller’s Ability to Limit the Buyer’s Right to Revoke or Reject
1. 2-719 – Seller may contract out of Perfect Tender rule.  Buyer may only have the good repaired or replaced.

2. 2-719(2) – Limitations are no longer valid when they fail of their essential purpose.

a. If limited remedy fails of its essential purpose, buyer can go on with remedies under the code.  

3. 2-719(3) – Liability of consequential damages can be limited if conscionable.  

4. Factors in determining if limited remedy has failed of its essential purpose:
a. What is the purpose?
i. Give Buyer what it reasonably expected under the K.  Buyer expects goods to work as it said in the K.  

ii. Limit Seller’s Exposure – Seller doesn’t mind repairing goods or even giving replacement, but it doesn’t want to get sued for a whole bunch of damages.  

b. Factors to consider (From Riegel Power Corp.)
i. Nature of the goods involved (experimental and complex, or basic?)
1. Whether buyer should reasonably expect the product to be trouble free.  

2. With basic good – seller should be able to repair it and make it work.  

3. Complex goods – it may have problems from time to time... so it was reasonable for buyer to expect seller to come out from time to time to fix it.  

ii. Consumer or Commercial Transaction
1. Won’t put consumers through endless repairs – may be more willing to put commercial buyers through it if that’s what they should expect would happen.  

iii. Ability of seller to repair (or refusal to do so).  
Risk of Loss and Breach
1. 2-509 – Risk of loss in most scenarios.  See above.

2. 2-510 – Risk of Loss rules when breach occurs:
a. 1) When buyer has a right to reject the goods – the risk of loss remains on the seller.

i. Jackowski v. Carole – Buyer returns non-conforming car for repair and the car is stolen off the seller’s lot.  The buyer didn’t have an opportunity to inspect, so he still had a right to reject the good, thus the risk stayed on the seller until cure or acceptance.  

1. Has a cure occurred?  Cure has occurred only when the goods have been repaired or made to specification and then are tendered back to the buyer.  
ii. Presumes that seller will retain good.  But if buyer rejects the good and is to deliver it the next day, and the good is stolen that night, the risk is still on seller.

1. This is despite the fact that the seller probably isn’t insuring the good anymore.

b. 2) When buyer rightfully revokes, the risk of loss is on the Buyer if insurance covers, otherwise risk of loss is on seller.

i. The seller’s insurance company can equitably subrogate the good and sue the tortfeasor that damaged the good, but cannot sue the buyer for breaching.

1. This would defeat the purpose of the section.

c. 3) When buyer breaches before the risk of loss passes, the risk stays on the seller if they are insured, otherwise it passes to the buyer for commercially reasonable time.

i. If risk passes to a breaching buyer, it only stays on him until the seller can do something about the good.

Performance and Breach in the CISG
NOTE:  No Perfect Tender Rule under CISG
Seller’s Ability to Cure

1. Seller’s ability to cure
a. Article 37 – Seller has right to cure any deficiency in the goods so long as the date for delivery has not passed.  

b. Article 34 – Extends seller’s right to cure deficiencies in documents up to the date of delivery, “if the exercise of this right does not cause the buyer unreasonable inconvenience or unreasonable expense.”  

c. Article 48 – Seller’s right to cure extends beyond the date for delivery if cure occurs “without unreasonable delay and without causing the buyer unreasonable inconvenience or uncertainty of reimbursement by the seller of expenses advanced by the buyer.  
d. Article 49 – Allows the buyer to declare the K avoided under certain circumstances, and an avoided K cannot be cured.  (See below for discussion of Art. 49.

Avoiding the Contract

1. Did Seller or Buyer breach the K?
a. Good should conform, although CISG has no perfect tender rule.
2. Has notice of the breach been given?
a. Art. 38
b. Art. 39

3. Is breach “fundamental”? Art. 25 – If breach is fundamental, you can avoid K.
a. Art. 25 definition of fundamental breach:
i. Substantial deprivation of expectation – monetary value of K, monetary value of harm, interference with injured party’s activities. 
1. Consider also material breach factors.  
2. Delchi v. Rotorex – 93% of ordered units didn’t conform to model specifications.
3. Some factors:
a. Is time of the essence?  Did the parties act in good faith?  Can the buyer use any of the goods? Prejudice to the seller if returned?
4. Could seller have cured?
a. If Seller is willing and able to cure promptly, the buyer will have difficulty meeting fundamental breach standard.  
ii. Was the problem foreseeable – Foreseeable at the time of contracting, or at time of breach?
1. May be time of breach if loss could be easily avoided.  
a. Ex.  situation where breaching party knows that this breach will cause all sorts of problems.  Didn’t know at time of K, but now they know.  Situation like this, court may say that you knew at time of performing what problems were and you could have avoided less.  
2. Consequence must be a foreseeable consequence – but is that foreseeability to be judged at the time of contracting or at some later time?  
iii. Note: 
1. Art. 51(1) says that the buyer has to keep any of the conforming goods.  
2. Art 51(2) allows the buyer to return the whole K, but only if there is a substantial deprivation to the entire K.
a. This is a hard standard... international courts want as much of the K to stay valid as possible.
4. Has the breaching party failed to perform within reasonable extension time given by injured party?  Art. 47&63 – If failure to perform within reasonable nachfrist notice, then you can avoid.  
a. Art. 47 & 63 – Nachfrist notices
b. If non-breaching party doesn’t give proper notice of breach with a specific and reasonable deadline to cure, they cannot avoid the K.
c. If a non-fundamental breach is followed by an appropriate Nachfrist notice and seller doesn’t cure, you have a fundamental breach and non-breaching party can avoid the K.
d. For both sellers and buyers, the CISG allows the injured seller or buyer notice to other party saying “I give you until X date to perform. If you don’t, then deal is off”.  
5. Has injured party properly avoided the K?
a. Arts. 26, 49 & 64
b. Avoidance – Same as termination/cancellation under UCC.  
c. To avoid K, you have to give reasonable notification to other party that that’s what you are doing.  
d. Article 49 – Buyer may avoid the K if the seller’s nonconforming performance amounts to a “fundamental breach of K,” or in the case of non-delivery, if the seller does not deliver the goods within an additional time for delivery fixed by the buyer or declares that it will not deliver within that time.  
6. Remember though Article 6 – you can agree to provisions contrary to those found in CISG

a. So if there is a K provision saying that buyer can’t avoid the K, have to ask whether it is reasonable for the buyer to believe that seller has limitless attempts to repair goods.  
i. Probably isn’t, so limited remedy probably would fail at some point.  
Risk of Loss and Breach
1. Article 69 – Where goods are in warehouse or from sellers place of business, the convention says that when the buyer is in breach of not picking up the goods, the risk of loss passes to the buyer.  

2. Article 69 – Risk of loss also passes to buyer when they take over the goods – it doesn’t matter that the goods are not conforming.  

3. Article 66 – Once risk of loss has passed, even though goods are damaged, buyer still has risk of loss unless the damage occurred because of some act or omission of the seller.  
4. Note: CISG doesn’t care about who is insured.

Insecurity and Repudiation
1. UCC and CISG have similar provisions with regard to insecurity and repudiation

a. Both UCC and CISG recognize that parties have an expectation when they enter into a K that they will not be insecure of performance by other side. SO if grounds for insecurity arise, that party can ask to be assured that performance will take place.  
2. UCC
a. 2-609 – Prospective Repudiation
i. Does injured party have reasonable grounds for insecurity?

1. If so, the demand for adequate assurance must be in writing.
2. If insecure party did not have reasonable grounds, and repudiates that K in anticipation of a repudiation, they themselves have breached the K.
a. Note: reasonable grounds are different than legitimate grounds...  insecure party could be wrong and still demand.
ii. Did the insecure party receive adequate assurance from the other party?
iii. Has there been a repudiation by the other party to the K?

b. 2-610 – If the other party makes it clear that they will repudiate the contract, a party may cease performance and repudiate the K.
i. It must be perfectly clear the other party is not going to perform, if it’s unsure the party should demand adequate assurances.
ii. A party is allowed to haggle/negotiate.  The question is whether they are unequivocally saying that they aren’t going to perform.  

3. CISG
a. Art. 71 – A party may suspend performance if it becomes apparent that the other party will not perform as a result of creditworthiness or conduct.
i. The insecure party must send immediate notice that they are suspending performance and must perform if given adequate assurance.
b. Art 72 – If it is clear before performance that one party would commit a fundamental breach, then the other party can avoid the K.
c. CISG doesn’t say that failure to provide adequate assurance constitutes a fundamental breach.  Under CISG, until adequate assurance is forthcoming the injured party may suspend performance.  

i. So under Art. 71, seller can suspend performance.  But there is a whole other question of whether K can be avoided.  

ii. For K to be avoided, have to show that there has been a fundamental breach, or that it is clear that there will be a fundamental breach in the future.  

Impracticability and Frustration of Purpose
UCC
1. 2-615 – Impracticability [Seller’s excuse]
a. Performance is impracticable
i. A very high standard.  In Maple Farms v. City School District, the court held that a 23% increase in cost of milk ($7,000 loss to seller) wasn’t enough.
1. In Iowa Electric, a 50% increase and 2.6 million dollar loss wasn’t enough.  In ALCOA a 60 million dollar loss was enough.
ii. Have to show a BIG problem or that reason underlying the K has been pretty much completely eliminated.  

b. Non-Occurrence of event was a basic assumption of the K
i. Market fluctuations are always an event that the parties know will occur... that is why they contracted in the first place!
ii. Must be something like war, a natural disaster, or the Great Depression.
c. Not the fault of the seller 
i. No fault of party seeking excuse.
d. Seller did not assume the risk
i. Sellers (and buyers) assume the risk of most price fluctuations.
ii. If event was foreseeable, it is assumed that the party seeking excuse took the risk (otherwise it would be reflected in the K). 
2. 2-615 Comments – Frustration of Purpose [Buyer’s excuse]
a. Purpose of K has been substantially frustrated.

i. This depends on how you define the purpose of the K.  Defining it narrowly enough might make frustration work.

ii. In Chase v. Paonessa the court defined the purpose of he contract as “concrete medians for the state construction project.”
1. If the purpose was simply for “concrete medians” alone, the purpose would not be frustrated regardless of actions by the state.
b. Non-occurrence of event was a basic assumption of the K.
c. No fault of buyer.

d. Buyer did not assume the risk.
i. Key question in the analysis.
ii. Although in Paonessa, the court said that the parties could anticipate cancellation by the state, both parties knew it could happen so the buyer didn’t assume the risk.
iii. Balance the harms:
1. In Paonessa the seller wasn’t damaged, they only lost expected profits, while the buyer would be harmed if they had to buy.
3. 2-613 – Another form of impracticability – Where the K requires for its performance goods identified when the K is made and goods suffer casualty without fault of either party before the risk of loss passes to the buyer then...
a. If loss is total, the K is avoided; and
b. If loss is partial or the goods have so deteriorated as no longer to conform to the K, buyer may nevertheless demand inspection and at his option either treat the K as avoided or accept the goods with due allowance from the K price for the deterioration or deficiency.  
i. NOTE:  comments say that negligence is the fault of a party.  
CISG
1. Art. 79 exempts either seller or the buyer from liability for failure to perform contractual obligations if that party proves 
a. (1) that the failure was due to an impediment “beyond his control,”; 
b. (2) that “he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the K”; and 
c. (3) that once the impediment materialized, he could not reasonably have avoided or overcome it or its consequences.  
Remedies
UCC
1. 1-106 – General policy
a. Remedies should make parties whole, no consequential or punitive damages except where specifically provided in the code.
2. Buyer’s Remedies
a. When Goods are NOT accepted – 2-711 – Goods are rejected/revoked or Seller doesn’t make delivery.  Buyer can (1) cover (2-712); or (2) recover damages for non-delivery (2-713).  
i. 2-712 – Cover Remedy
1. Buyer can purchase substitute goods.  

2. Substitute goods must be purchased in good faith and without unreasonable delay.

a. Reasonable Delay is a factual analysis.  Rising Markets mean goods are sparse and expensive, so delay may be ok.

b. Note: If buyer covers, they are stuck in this remedy, they may not recover under market/contract formula.

3. Damages = Cost of Cover – K price (together with any incidental or consequential damages defined in 2-715, but less expenses saved in consequence of seller’s breach).  
4. Mueller v. McGill – Buyer’s replacement purchase of a 1985 Targa with a slightly better 1986 Targa after dealership fell through was reasonable and in good faith because of the rarity of the 1985.

a. This is slightly contrary to 1-106 general policy, but the buyer was put in a bind so we give him leeway.

b. If the buyer had purchased a car that cost LESS than the replacement good he’s outside of 2-712 and can’t even recover contract/market price because there are no “damages.”

5. Jon-T Farms – Purchase of grain wasn’t “cover” because it wasn’t specifically purchased to cover the specific grain delivery breached by the seller.

a. Seller claimed it was cover because Buyer purchased the grain for less than market and would therefore get a bit of a windfall under 2-713.  Court required specificity and found that seller failed to prove that buyer had bought substitute goods, therefore buyer could recover under 2-713.  
6. Consequential Damages [comment 3]

a. See Migerobe under 2-713 for analysis

ii. 2-713 – Contract/Market Price

1. This applies ONLY when buyer hasn’t covered.  
2. (1) Measure of damages for non delivery/repudiation is market price (-) K price, at the time the buyer learns of the breach (together with any incidental and consequential damages provided in 2-715, but less expenses saved in consequence of seller’s breach).

a. Problem

i. If buyer never covered, maybe they were better off without the K and giving them this price will give them a windfall.

ii. Justification:  Uniformity and assumption that bad-faith breaching sellers are at fault.  Note that good-faith breaching sellers might get damages reduced.

b. Timing market price:  

i. Three approaches
1. Learn of breach when you learn of the repudiation.  
2. Measure damages at the time of performance.

3. 2-610 – when either party repudiates, aggrieved party may for a commercially reasonable time await performance by repudiating party.  

3. (2) Market price is to be determined as of the place for tender, or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.  
a. Rejection/Revocation – Use market places at the place of delivery.

b. Non-delivery – Use market place at the place of tender, assumption that buyer can find someone else near seller.

4. Ex. Calculation under 2-713

a. K for sale of grain $4K FOB Kansas City.  Buyer to pay $250 shipping.  Grain to be delivered o Dallas is not shipped.  When Buyer learns of breach, price of grain is $5K in KC, and $6K in Dallas.  Buyer chooses not to cover.  
i. 5,000 (market price at place of tender) – 4,000=$1K
5. Consequential Damages as well as Incidental Damages.

a. Incidental damages defined as expenses reasonably incurred.
b. Consequential damages
i. Reasonable foreseeability as probable consequence of the breach; 
1. Statute doesn’t talk about it as “probable consequence of the breach”, but scholars believe this means losses must be foreseeable as probable consequence of breach.  
ii. Reasonable certainty;
1. Damage must be shown with reasonable certainty.  
iii. Not reasonably avoidable; and
1. Damages must not be avoidable
iv. Personal injury or property damage requires proximate cause (See 2-715(2)(b)).  
1. Less stringent than K rule for foreseeability – asks whether injury was foreseeable as a possible consequence of the breach. 
c. Migerobe – Buyer contracts for loss-leader watches at a door-busters sale.  Seller never delivers. Court gives buyer consequential damages for loss of overall store sales.

i. 2-715 - Is Loss a “reasonably foreseeable consequence of the breach”?
1. If seller had no reason to know of door-busters sale: No consequential damages.

2. K damages are “foreseeable” consequences.  Tort damages are only “possible” consequences.

ii. Can damages be determined with reasonable certainty?

1. Not a mathematical certainty.

d. 2-715(3) encompasses need for buyer to mitigate.

iii. Specific Performance – Buyer’s Right to the Goods

1. Different argument for buyer’s right to specific performance
a. 2-716(1) – Specific Performance;

b. 2-716(3) – Replevin

c. 2-502 – Right to claim identified goods

2. 2-716(1) – Specific Performance may be decreed where the goods are unique or in other proper circumstances
a. Goods are Unique

b. Circumstances are Proper

i. Have to ask whether the legal remedy is adequate?
ii. Then ask whether we can calculate damages.
iii. Lastly, ask whether there are other types of goods out there that Buyer could purchase.
1. BUT...Long-term contracts are less proper because of valuation and enforcement problems.

iv. Copylease v. Memorex – Long-term supply contracts are problematic, but may still get specific performance.
3. 2-716(3) – Replevin (Identified goods)
a. Where goods are identified to the K, if after a reasonable effort Buyer is unable to cover for such goods or the circumstances reasonably indicate that such effort will be unavailing, then buyer can get specific performance.  
b. (1) goods have to be identified to the K; and (2) has to be difficult to get a substitute.  

c. Legal remedy while 2-716(1) is equitable.  Courts rarely use this remedy because it’s basically the same as (1).

4. 2-502 – Right to claim identified goods.
a. Where buyer has paid part or all of the price of goods in which he has a special property right to under 2-501, Buyer may on making and keeping good a tender of any unpaid portion of their price recover them from the seller if:
i. In case of goods bought for personal, family or household purposes, the seller repudiates or fails to deliver as required by the K; or
ii. In all cases, the seller becomes insolvent within 10 days after receipt of the first installment on their price.  

b. Goods are accepted
i. Generally: Acceptance of goods doesn’t eliminate remedies under UCC.
ii. 2-607(3)(a) – Notice Requirement 
1. Where tender has been accepted, buyer should within a reasonable time of finding breach or when he should have found breach, give notice to the seller.
a. Notice doesn’t have to be formal or specific.  It just needs to inform the seller that the transaction is troublesome and that it needs to be watched.  
2. Procedural Requirements
a. So buyer has to give notice of breach to Seller and the overall burden of proof to show the goods don’t conform to the K.  

3. Justification:
a. 1) Prevent surprise and allow seller to cure
b. 2) Permit seller to prepare for litigation

c. 3) Open the way for settlement

d. 4) Protect seller from stale claims

4. Aqualon – Buyer received faulty valves, couldn’t fix them, but ordered more anyway.  Buyer sued 3 years later, court dismissed for lack of notice given to Seller.
5. Hull thinks the filing of a complaint and lawsuit serves as sufficient notice.
iii. 2-714 – Loss in Value
1. Measurement of damages under 2-714 if the procedural notice requirement is met:
a. (1)  Rule:  Where buyer has accepted goods and given notification, he may recover damages for any nonconformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.  

b. (2) Suggested approach of calculation – Measure of damages for breach of warranty is the difference at the time and place of acceptance b/w the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.  

i. When determining value of goods as warranted, that value is not necessarily the K price.  

c. (3)  Incidental and consequential damages may be recovered under 2-715 (see above). 
2. Chatlos v. National Cash Register – Buyer was promised 6 functions, but only gets 1.
a. Value of Goods as warranted:
i. Worth of goods in the marketplace, buyers should get the benefit of good bargaining skills.
ii. Interest paid to bank not includable, it’s totally unrelated to the actual contract.

b. Court holds that the goods as warranted are measured by an imaginary system that could do all the functions…  So value of goods is over 200k, though K price was only 46k.
i. Hull argues it wasn’t reasonable for buyer to expect a 200k system for 46k, he thinks court is punishing the puffing seller.
iv. 2-714(3) & 2-715 – Consequential Damages
1. Limiting Consequential Damages

a. 2-719(3) – Consequential damage limitations are allowed so long as not unconscionable

i. Limitations on consumer contracts are per se unconscionable.

ii. Personal Injuries make the limitation prima facie unconscionable.
iii. Economic Injuries are evaluated with unconscionability analysis
1. Timing unclear:  Unconscionable at the time of K, or after formation?
b. 2-719(2) - Contractual consequential damage limitations aren’t automatically eliminated when a 2-719 limit to repair and replace fails of its essential purpose.

i. However, some courts will link the two in consumer contracts… assumption that consumers only agree to limitation because they expect goods to fixed.
3. Seller’s Remedies
a. Goods not delivered or Wrongfully Rejected – Goods not accepted
i. 2-706 – Seller’s Cover Remedy
1. 2-706(1) – Seller may resale the goods concerned.  Where it is made in good faith and in commercially reasonable manner, seller may recover difference b/w K and sale price but less expenses saved on buyer’s breach.  

2. 2-706(2) – Resale may be by public or private sale.  Sale may be by unit or by parcels, at any time and place, any terms.  Resale must be reasonably identified to the broken K.  

a. Seller must give notice if the resale is at private sale.  

b. Where resale is at public sale, buyer must be given notice so they may attend and ensure everything is legitimate.  
3. Apex Oil – Buyer breached and refused delivery, Seller resold oil the next day. Buyer and Seller negotiated for a while, then Seller “covered” the next month by selling oil at far below market price.  Court held that although goods didn’t have to be the same when they are this fungible, but the seller had a duty to act quickly and didn’t.  Thus no recovery for cover.

a. This court was probably wrong… The first person resold to was a pre-existing customer…. This may have fit under 2-708(2) for lost profits instead.

4. Note: If seller covers, they may still recover under 2-708(1) rather than here if it benefits them (i.e. when they resell for a price in excess of market price).  No restriction like with buyer cover remedy.

a. e.g., K price is 10, Market price is 5k, cover price is 7k.  If seller covers, they might still use 2-708(1) and get the full 5k difference.

b. However:  Hull believes this is a windfall to the seller and most courts would disallow it, even though the UCC doesn’t.

ii. 2-708(1) – Contract/Market Formula
1. Seller will recover the Contract price (-) Market price

2. 2-723 – How to determine market price
a. 2-723(1) – how to determine market price when there has been repudiation of K.  

b. 2-723(2) – How we determine the market price.

i. Price prevailing within reasonable time or any other place that would be a reasonable substitute.
c. 2-724 – Whenever prevailing price or value is in issue, reports of trade journals, etc. shall be admissible into evidence.  
3. B&R Textile – Seller didn’t give notice so couldn’t get 2-706 cover remedy so couldn’t use “cover.”  Court let Seller use the cover price to determine the market price anyway… thus court allowed a sort of work-around.

a. This was fair because seller sold to multiple buyers at different times, the resale amounts were good evidence of market price.

iii. 2-708(2) – Lost Profits
1. Measure of damages is the profit including reasonable overhead that seller would have made had a sale occurred to the buyer...
2. When does 2-708(2) apply?  
a. When is remedy in 2-708(1) inadequate?
i. If seller can’t complete manufacture

ii. If seller would have received two sales rather than one.  e.g. “cover” gets them the 1st sale… but what about the 2nd?

b. When Seller is one of the following: (Seller has burden of proof to show that they were volume seller). 
i. Lost Volume Seller

1. Seller who could have and would have made 2 sales but for the breach by buyer.  

ii. Middleperson

iii. Components Manufacturer

3. Once we determine we will use 2-708(2) how do we calculate the lost profit?  

a. Profit (including reasonable overhead) which seller would have made from full performance, together with any incidental damages due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.  

4. Note: Components manufacturers have a maximum capacity, if they sold all they could sell without having to build a new factory the seller can’t recover for a lost sale.

iv. 2-709 – Action for the price
1. When buyer fails to pay price as it becomes due, seller can recover as well as any incidental damages (a) the price of the goods accepted; and (b) of goods identified to the K if seller is unable to resell them at a reasonable price...

2. 2-709(1)(b) – Here, dealing with buyer who isn’t accepting the goods and seller wants to recover the price for them.  

a. We prefer that seller resell goods if they can – then they’ll recover under 2-706 or 2-708(1).  
b. BUT... if there is a situation where seller can’t reasonably resell goods, then the legal remedy of damages is not adequate – 2-709 is Seller’s specific performance remedy.  

3. Foxco v. Fabric World​ – Seller made special fabric for Buyer, buy didn’t resell it for a year because of market problems.  Although they could have recovered under 2-708(1), court allowed recover under 2-709 less the costs of resale.
a. There was clearly a market after the breach, although it was 20% lower… to buy the court’s argument you’d have to say 20% below market is not a “reasonable price”.
v. 2-704 – Complete Manufacture
1. Seller may scrap the good

a. 2-708(2) – Damages = K price (-) money saved, including scrap value.
2. Seller may complete the good

a. Seller should only complete the good if reasonable

i. It doesn’t lead to a material increase in the damages

ii. If buyer reasonably believed they could resell the good, even if they later could not.

b. Seller may recover under:

i. 2-706 – Seller could have resell giving notice to buyer.  

ii. 2-708(1) – If seller couldn’t resell and we could find a market price, seller could recover K/Market formula.  

iii. 2-708(2) – If seller actually lost as a result of breach, then may be able to recover under lost profit formula.  

iv. If goods could not be resold and goods are complete, then specific performance of price would be appropriate.  

b. Goods Delivered
i. 2-702(2) – Where buyer receives goods on credit while insolvent
1. Seller may reclaim the goods upon demand made within 10 days after the receipt.  

2. Seller’s right to reclaim goods is subject to the rights of a buyer in ordinary course or other good faith purchaser.  

ii. 2-709(1) – Seller can recover price for goods accepted.  
iii. Case where goods have been accepted and Seller is NOT entitled to price?
1. Where seller actually retakes possession of the goods.  So buyer repudiates, seller takes possession of goods – seller can’t sell for price unless they were fungible goods. 

iv. Under current law here, seller is NOT entitled to consequential damages.  
1. 2-710 – Incidental Damages

a. No consequential damages because buyer can hardly ever foresee the enormous damages that might result from their small breach.
4. Liquidated Damages and Breaching Buyer’s Right to Resitution
a. 2-718 – Liquidated damages
i. Whether or not you have a liquidated damage provision, or whether you have an alternative performance?
1. Alternative performance – you agree to buy car A and pay X for it, or buy B car and pay Y for it.  You can do one or other and you are not in breach as long as you do one.  

2. Liquidated Damage – “In the event you don’t buy my car, you will pay me 50K penalty”.  
ii. If this is a liquidated damages provision, is it reasonable in light of
1. Anticipated or actual damages;
2. Difficulty proving loss; and
3. Inconvenience or nonfeasibility of obtaining an adequate remedy.  
iii. If liquidated damage about is an unreasonably large amount, it is void as a penalty.  
iv. Kvassay – Contract called for $5 a case in liquidated damages, but seller’s damages appeared to be about $4… Court required seller prove actual damages.
1. This court defeats the whole purpose of liquidated damages… they should only care that the damages are reasonable, not EXACT.
v. “Take or pay” provisions
1. Provisions that require that a buyer take the goods or pay for them and take them later are not liquidated damages; not even damages.
2. If buyer never takes or pays, requiring to make them pay the K price makes this look like liquidated damages… but it really isn’t and it’s only fair to meet party’s expectations.
b. 2-718 – Restitution to the buyer.
i. (2) Seller must give back damages that exceed the smaller of:
1. 20% of the value of total performance
2. 500 dollars.

ii. (3) Buyer’s restitution is offset to the extent that seller established a right to recover.
1. So if the seller has over $500 in damages, Buyer obviously can’t get restitution for that amount over.
iii. Result: Seller is always going to be able to keep at least $500.
1. e.g., B gives S a $1,000 deposit and then refuses delivery.  S covers and ends up with $300 in real damages.  S keeps 500, B gets 500 back.
CISG
1. Codes:

a. Buyer’s Remedies (Arts. 45-52)
b. Seller’s Remedies (Arts. 61-65)

c. Damage Provisions for Buyers and Sellers (Arts. 74-78)
d. Note:  Main difference between UCC and CISG is that CISG provides specific performance.

i. ART 28 – Despite specific performance articles, if the courts in a country wouldn’t have given specific performance, the CISG can’t either.  Thus there won’t be any specific performance in U.S. courts.
2. Buyer’s Remedies
a. Art 74 – General Damage Measurement – Damages from breaching party are equal to the loss, including lost profits.
i. Test:

1. Losses stemming from “possible” consequences
a. Looser standard than “probable” consequences under the UCC.
2. Certainty of damages uncertain

a. Less clear than the UCC… look to international findings.
ii. Delchi – Buyer ordered compressors that ended up faulty and buyer lost seasonal air conditioning sales as a result.
1. Court applied the UCC lost profits analysis with probable consequences, subtracting saved manufacturing and variable costs 
2. Art. 7 requires international interpretation… this court ignored that, but without harm because they allowed recovery.
iii. Note – this provision is similar to UCC 2-715

1. Foreseeability requirement is similar to 2-715
2. CISG is similar but not identical.  Foreseeability under CISG talks about possible consequence rather than probable.  
3. No statement that damages must be shown with certainty.  
b. Art 46 – Substitute goods in conformity (specific performance)
i. Buyer may require performance of seller of its obligations...if goods don’t conform they can require substitute goods.  Buyer can require seller to remedy the product by repair.  

1. When it was determined there was a fundamental breach, buyer could have demanded performance.  
2. If fundamental breach, buyer must give notice under Art. 39 within a reasonable time, and then may require substitute.
ii. Note – Specific performance is more readily available under CISG than under UCC.  But if case was litigated in US, it is subject to limitation under Art. 28.  
c. Article 77 – Mitigation Requirement
i. Injured party has to take reasonable step to minimize damages.  

d. Art 75 – Cover
i. Similar to 2-712 in cases of avoidance.  
ii. This remedy requires avoidance.  

iii. There is also a reasonableness requirement for buyer – so similar to UCC.  

e. Art 76 – Contract/Market Formula
i. Similar to 2-713 in cases of avoidance
ii. This applies if the buyer has not covered under Art. 75.  
iii. In cases of repudiation of the K, the damages are not measured at the time the buyer learned of the breach, but at the time of the avoidance of the K.  

iv. Art. 76 suggests K/Market formula may be applied with other damage provisions, but Hull believe no court would give double damages.
f. Art. 50 – Price reductions for non-conforming goods
i. Formula = K price × Value of non-conforming good at time of delivery ÷ Market price of good at time of delivery.
1. e.g., K price is 100.  Repair cost is $10. Market price at delivery is $80 (thus the actual worth of the good at delivery is $70).
a. 100 × 70 ÷ 80 = 87.50.  
b. Thus buyer recovers 12.50 rather than the 10 he would recover under Art. 74.
ii. Art. 50 is better remedy than Art. 74 when the market price has dropped from the K price to time delivered.  This gives the Buyer the benefit of the market decline.
iii. If buyer uses non-conforming goods and that results in lost profits?
1. CISG doesn’t believe in election, so lost profits might be available… but the buyer should have mitigated his damages.
3. Seller’s Remedies
a. Article 64(1) – Seller may declare the K avoided:
i. (a) – If the failure by the buyer to perform any of his obligations under the K or this Convention amounts to a fundamental breach of K; or

ii. (b) – If the buyer does not, within the additional period of time fixed by seller in accordance with paragraph (1) of Art. 63, perform his obligation to pay the price or take delivery of the goods, or if he declares that he will not do so within the period so fixed.  
1. There is a split as to whether a formal nachfirst notice is required or whether the court can simply look to see if a reasonable time has gone by.  

b. Article 62 – Specific Performance
i. Limitation under Art. 28 – even if entitled to specific performance, the court may not give specific performance if they would not have under their own courts.  
ii. If there was a market for the goods, court probably wouldn’t grant specific performance since the goods could be resold.  

c. Article 75 – Cover Remedy
i. If Seller resold the goods following the K, they can get the difference b/w the K price and the resale price.  

ii. No notice to buyer is required prior to resale.  Focus here is on the reasonableness of the sale.  
d. Article 74 – Seller can only recover foreseeable damages...
i. So in a cover situation, seller may be able to recover the cost of storing the goods since that would be foreseeable.  If buyer is going to breach, buyer should know that seller may have to store the goods for some time before reselling.  

e. Liquidated Damages Provisions
i. Ex.  a “compensation fee” – is that enforceable and should it be reovered in addition to the damages calculated under Art. 74 and 75?

1. CISG likes to allow parties freedom to K.  

2. Seems to add damages on top of another though – seems to be punishable which goes against the CISG.  

3. Question has to be analyzed on 2 levels:
a. What have the parties agreed to?  Have they agreed that seller gets compensation + damages?  If yes...
b. Is this a valid provision?
4. Article 8 – How a reasonable person would understand the deal – seems like a reasonable person would think that the compensation fee were the damages themselves – not in addition to damages.  
5. Article 6 – Parties can derogate from the CISG.  

a. But in this example, the parties aren’t being clear that they are derogating from CISG.  

6. But... Article 4 – CISG doesn’t deal with questions of validity.  So there is a gap and we have to look under choice of law rules to see what nation’s laws to apply.
a. If we apply US law, court would strike down the compensation fee b/c it is clearly a penalty.  

b. But in other parts of the world, penalty provisions are favored.  

Third Parties Involved in Sales Transaction
Letters of Credit

What is a Letter of Credit
1. 5-102(10) – Definition of Letter of Credit
a. Definite undertaking that satisfies the requirements of 5-104 by an issuer to a beneficiary at the request or fore the account of an applicant or, in the case of a financial institution, to itself or for its own account, to honor a documentary presentation by payment or delivery of an item of value.  

2. 5-102(9) – Definition of Issuer
a. Bank or other person that issues a letter of credit, but does not include an individual who makes an engagement for personal, family or household purposes.  

i. Any person can be issuer, but cannot issue letter of credit for personal, family or household purposes.  

3. In a four party transaction – sophisticated letters of credit – there is often an adviser or confirmer bank.
a. 5-102(1) – Adviser
i. Person who, at the request of the issuer, a confirmer, or another advser, notifies or requests another adviser to notify the beneficiary that a letter of credit has been issued, confirmed, or amended.  

b. 5-102(4) – Confirmer
i. A nominated person who undertakes, at the request or with the consent of the issuer, to honor a presentation under a letter of credit issued by another.  

c. Soft Confirmation:  When the beneficiary simply takes the letter of credit to their own bank and asks for confirmation.  

i. Comment 1 to 5-102 – Those who agree to “confirm” without the designation or authorization of the issuer are not confirmers under Art. 5.  Nonethelesss, the undertakings to the beneficiary of such persons may be enforceable by the beneficiary as letters of credit issued by the “confirmer” for its own account or as guarantees, or Ks outside of Art, 5.  

4. 5-107 – Confirmer, Nominated Person, and Adviser.
a. CONFIRMER – directly obligated on a letter of credit and has the rights and obligations of an issuer.  

b. Nominated person who is not a confirmer is not obligated to honor or otherwise give value for a presentation.  

c. ADVISER – An adviser that is not a confirmer is not obligated to honor or give value for a presentation.  Adviser undertakes to the issuer and to the beneficiary accurately to advise the terms of the letter of credit, confirmation, amendment, or advice received by that person and undertakes to the beneficiary to check the apparent authenticity of the request to advise.  

Types of Letters of Credit
1. Commercial Letter of Credit





Bank/Issuer




K3

K2
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Buyer/Applicant


Beneficiary
    K1

a. K1 – Contract between Seller and Buyer. 

i. Sales K is signed by Seller and Buyer.  In the K, Seller requests Buyer to get a letter of credit to Seller’s benefit.  

ii. So K1 obligates Buyer to go to bank and get a letter of credit.  

b. K2 – Contract between Applicant and Issuer

i. Applicant gets pre-printed form and fills it out.  

1. State who the beneficiary is.  

2. Amount of credit.

3. Expiry date of the letter of credit 

4. What documents beneficiary has to present to get paid.  

a. Invoice of Shipment of Goods
b. Bill of lading showing shipment of goods, 
c. Insurance document of goods;
d. Certificate of Inspection.
ii. Back of form says “Agreement”.  If bank agrees to issue the letter of credit, the agreement puts Applicant in position of having to do certain things with respect to bank – have to reimburse the bank.  

c. K3 – Contract between Issuer and Beneficiary

i. Bank makes letter of credit and sends it to Beneficiary.  

ii. The letter of credit states what documents beneficiary has to present.  

d. 3 Points for Commercial Letters of Credit – 2-325
i. Failure of buyer attaining a letter of credit is a breach of a sales K;

ii. Seller’s presentation of a letter of credit to issuer suspends buyer of obligation to pay.  

1. So seller can only sue buyer AFTER letter of credit has been dishonored by the bank.  

iii. Letter of Credit in a sales contract is an irrevocable credit issued by a financing agency of good reputation.  

2. Standby Letter of Credit
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a. K1 – Contract between Lender and Debtor. 

i. Loan Agreement is signed by Lender and Debtor.  In the K, Lender requests Debtor to get a letter of credit to Lender’s benefit.  

ii. So K1 obligates Debtor to go to bank and get a letter of credit.  

b. K2 – Contract between Applicant and Issuer

i. Applicant gets pre-printed form and fills it out.  

1. State who the beneficiary is.  

2. Amount of credit.

3. Expiry date of the letter of credit (usually 10 days after the loan amount is due. 

4. What documents beneficiary has to present to get paid.  

a. For Standby – Document is usually a Certificate of Default.  

ii. Back of form says “Agreement”.  If bank agrees to issue the letter of credit, the agreement puts Applicant in position of having to do certain things with respect to bank – have to reimburse the bank.  

c. K3 – Contract between Issuer and Beneficiary

i. Bank makes letter of credit and sends it to Beneficiary.  

ii. The letter of credit states what documents beneficiary has to present.  
When is a Letter of Credit deemed issued?
1. 5-106(a) – a letter of credit is issued and becomes enforceable according to its terms against the issuer when the issuer sends or otherwise transmits to the person requested to advise or to the beneficiary.  A letter of credit is revocable only if it so provides.  

2. Once Letter of Credit is sent by issuer, it is issued.  

3. All letters of credit are irrevocable unless it states otherwise. 
When does bank pay or honor its payment obligation under the letter of credit?
1. Bank has to pay upon presentation of documents that strictly comply.  

2. 5-108(a) – Strict Compliance Rule
a. An issuer shall honor a presentation that appears on its face strictly to comply with the terms and conditions of the letter of credit.  Except as provided in 5-113 and unless otherwise agreed with the applicant, an issuer shall dishonor a presentation that does not appear to comply.  

b. 5-108(d) – If an undertaking constituting a letter of credit under Section 5-102(a)(10) contains non-documentary conditions, an issuer shall disregard the nondocumentary conditions and treat them as if they were not stated.  

3. Use of Mercantile Terms
a. HYPO:  Letter of credit said document must be invoice showing shipment of dried currents.  The documents presented said “raisins.”  

i. Bank will reject this as not strictly complying.  Even if the beneficiary called experts to say raisins were dried currents, this would be a factual inquiry and letters of credit are document based.  

b. Terms used in above hypo, “dried currents” and “raisins” are mercantile terms.  If bank’s obligation is to check compliance of mercantile terms – they will have to be experts in many industries and this would slow down the process.  

c. When it comes to mercantile terms, the slightest deviation would cause the bank to reject/dishonor.  
4. 5-108(b) – Issuer has a reasonable time after presentation, but not beyond the end of the 7th business day of the issuer after the day of its receipt of documents to (1) honor; (2) if the letter of credit provides for honor to be completed more than 7 business days after presentation to accept a draft or incur a deferred obligation; or (3) to give notice to the presenter of discrepancies in the presentation.  

5. 5-108(g) – Non-documentary conditions on the letter of credit are to be ignored by the issuer.  
Independence Principle
1. 5-103(d) – Rights an obligations of an issuer to a beneficiary or a nominated person under a letter of credit are independent of the existence, performance, or nonperformance of a K or arrangement out of which the letter of credit arises or which underlies it, including Ks or arrangements b/w the issuer and he applicant and between the applicant and the beneficiary.  

2. Letter of Credit is a Primary Payment Obligation
a. Under letter of credit, Bank has a primary obligation to pay upon presentation of documents in strict compliance.  Issuer can’t use the defense of the applicant.  

b. In a guarantee situation, the bank has a secondary obligation.  The bank only has to pay if the debtor would have had to pay.  

3. Exception To Independence Principle
a. 5-109 – Material Fraud – If a presentation is made that appears on its face strictly to comply with the terms and conditions of the letter of credit, but a required document is forged or materially fraudulent, or honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant...

1. Has to be Fraud-Plus
1. Some courts say “active fraud” while others term it “egregious fraud.  In order to stop payment on the letter of credit by a fraud in K1, it has to be more than ordinary fraud.  

Subrogation
1. HYPO:  Lender lends $ to debtor.  Lender wants to insure that he will get $ back.  L asks D to get a standby letter of credit.  L also takes a security interest incollateral of D.  L is doubly secured to get paid.  Debtor defaults.  L decides to draw under the letter of credit.  What can bank do???

a. Since bank paid L, the bank now can stand in the shoes of L.  L has rights against D under K1 to foreclose under the security agreement.  Therefore Bank can subrogate those rights that L had under K1.  

i. We can do this b/c the independence principle is there to protect the letter of credit.  Once the letter of credit is paid, the independence principle is not needed, therefore the bank can subrogate.  

2. 5-117(a) – An Issuer that honors a beneficiary’s presentation is subrogated to the rights of the beneficiary to the same extent as if the issuer were a secondary obligor of the underlying obligation owed to the beneficiary and of the applicant to the same extent as if the issuer were the secondary obligor of the underlying obligation owed to the applicant.  
UCP and ISP
1. NOTE... Much of Letter of Credit law is governed by provisions outside of the UCC.  

2. UCP – Rules that govern Commercial Letters of Credit.  

a. UCP Art. 6 – deals with revocability.  Credit may be revocable or irrevocable.  Credit therefore should clearly indicate whether it is revocable or irrevocable.  Absence of such language makes the letter of credit irrevocable.  

b. UCP Art. 4 – In credit operations, all parties concerned deal with documents and not with goods, services or other things to which the documents relate.  

c. UCP Art. 3 – Credits are separate transactions from the sales or other Ks on which they may be based (independence principle).  

d. UCP Art. 7 – Advising banks – credit may be advised to a beneficiary through another bank without engagement on the part of the advising bank, but that bank, if it elects to advise the Credit, shall take reasonable care to check the apparent authenticity of the Credit which it advises.  

e. UCP Art. 13 – Standard for examining documents.  

f. UCP Art. 14 – Discrepant Docs and Notice.  
g. UCC 5-116(c) – If there is conflict between Art. 5 and the UCP, the UCP rules govern except to the extent to any conflict with the nonvariable provisions specified in 5-103(c).  

3. ISP – Rules that govern Standby Letters of Credit.  

Rationale For Letters of Credit
1. Seller’s Risks Averted 
a. Insolvency Risk
i. Letters of credit do away with the insolvency risk of the seller.  Seller is only dealing with K3, so solvency of the bank is the question, not the solvency of the buyer.  

b. Risk of Buyer Playing Games
i. Bank won’t play games with K3.  This is the BANK’S obligation, they will look bad in the international banking community if they were to play games.  

c. International Gov’t Blocking Payment by their country to Country B.  
i. By using the 5 contract structure, the U.S. Seller in the international sale gets rid of the risk of the other country placing any sort of embargo on payments, etc.  

ii. K4 – Between Seller and Confirming Bank.  Confirming Bank will receive the docs from the seller and will issue the payment to the seller.  

iii. K5 – Now the confirming bank runs into the sovereign risk problem in seeking to get reimbursed by the international bank... but this is simply the risk the confirmer undertakes.  

2. Buyer’s Risks Averted
a. Buyer wants goods
i. Buyer can require certificate of inspection to be one of the documents to be produced under the letter of credit.  
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