CHOICE OF LAW—SALE OF GOODS?
UCC—predominant aspect test or gravamen test

· Gray areas: 

· Electricity (metered v. raw)

· Software 

CISG—predominant aspect test. 

· ONLY applies to commercial transactions

· Does not include goods bought for personal, family or household use UNLESS S did not know or could not have known goods bought for such use. 

· Does not apply to:
· Electricity

· Hovercrafts, ships, aircrafts

· Auctioned goods.

CHOICE OF LAW—WHICH NATION’S LAW?
· Parties agree to choice of law:  If parties agree, generally apply chosen law. 
· UCC:  parties can agree to a choice of law provision as long as the forum’s law bears reasonable relationship (place for performance) to transaction

· CISG: parties are free to derogate from its provisions. 

· International:  parties generally have autonomy to pick choice of law. 
· Arbitration:

· Absent agreement, arbitrator picks the most appropriate jurisdiction (his discretion, often points to S’s location).
· Litigation:  Court will use its own choice of law rules. 

· UCC jdx—absent agreement, the applicable law is the one bearing appropriate relationship to transaction.  
· Appropriate relationship: open to interpretation:

· (a) “most significant relationship” test (Madeus) (most usually place for performance, which tends to be S’s location)

· (b) it doesn’t take much view (e.g. B’s place of business)

· If BOTH states adopted CISG, CISG applies

· If UCC state has adopted CISG and other State has NOT:

· Art. 95 declaration, UCC state’s law applies.

· No Art. 95 declaration, CISG applies.  

· International—own choice of law rules (often point to S’s place of business) and CISG Art. 1 if adopted.  

· If BOTH states have adopted CISG, CISG applies.

· If one state adopted and other has not:

· Art. 95 declaration, adopting state’s domestic law applies.
· No Art. 95 declaration, CISG applies. 

· Questions of Validity:  CISG never applies to questions of validity, look to domestic law of forum state. 

HAS A CONTRACT BEEN FORMED?
FIRM OFFER:

· UCC: only by merchant.  Must be (1) signed in writing (2) by its terms gives assurance it is irrevocable (4) reasonable time but no longer than 3 months (if longer, offer is not vitiated but is firm for 3 months).
· If form by offeree, then merchant must separately sign the form. 

· CISG:  two situations.

· (a) offer states fixed time for acceptance OR states it is not revocable, or
· (b) other party reasonably relied. 

DISCREPANCY BTN OFFER & ACCEPTANCE:
· UCC: 

· Battle of the forms – varying acceptance forms a K, unless the acceptance is expressly conditional to its terms (then it is a counteroffer). 
· K by writings:  Where definite & seasonable expression of acceptance: 
· Non-merchants:  additional terms are mere proposals, and not part of the K.

· Btn Merchants:  become part of the K unless: (1) offer expressly limits to its terms, (2) add’l terms materially alter (surprise or hardship) or (3) timely objection given. 

· “Different Terms” – 3 approaches:

· (i) treat same as additional (i.e. proposals for modification, not part of K)
· (ii) different terms never become part of K

· (iii) knock out and gap filler used. 

· K formed by performance:  Use knock out doctrine if the K is formed by performance.
· Knock-Out:  If K formed by performance, then different terms knock each other out and are filled in by UCC gap fillers. 

· Rolling contract theory – alternative to battle of forms approach, money now terms later.

· Offer communicated to B when B reads the terms inside box.

· Acceptance made when B fails to reject within reasonable time of having read terms.

· CISG

· Battle of the forms:

· K formed by writing:  

· Acceptance that contains materially different terms is a rejection and counteroffer. 

· Material terms: (1) price, (2) payment, (3) quality and quantity of goods, (4) place and time of delivery, (5) dispute settlement and liability. 

· If immaterially different terms and offeror does not timely object, they become part of the agmt. 

· K formed by performance:  If exchange of forms with materially different terms, and party performs, the UNIDROIT distinguishes btn standard and non-standard terms. 

· Where parties disagree on standard terms (or not within reasonable expectation of other party), the disagreed terms get knocked out unless the parties expressly agree to the term; if party insists on standard term, it must make clear to other side.  
WRITING REQMNT – SOF 
· UCC – applies to sale of goods of $500 or more

· If non-merchants: (1) writing indicating subject matter and price (2) signed by party to be charged.

· Incorrect or omission of terms satisfies SOF.

· Not enforceable beyond quantity term in writing.

· Btn Merchants: (1) confirmation sent reasonable time after k made (2) actually received and receiver knew of contents (3) evidences a k for sale w/ subject matter and quantity term and (4) receiver did not object in writing within 10 days of receipt.

· 10-day objection rule—Δ loses SOF defense if merchant-Π objected in writing disclaiming knowledge of the K within 10 days of receiving confirmation. 

· Exceptions to SOF

· (1) specially mfred goods

· (2) admission by party opponent

· (3) performance 

· (4) sometimes promissory estoppel (Π relied and Δ had reason to know) – this is under 1-103

· CISG

· NO writing requirement, unless State made Art. 96 declaration (i.e. requiring writing)

MODIFICATIONS

· UCC – oral modifications okay, unless contracted otherwise or SOF applies.

· Modifications w/in SOF:  Two approaches to modifications of K that falls w/in SOF:
· (1) If K, as modified, falls within the SOF, then modification must satisfy SOF

· (2) If modification itself is for sale of goods over $500, it must satisfy SOF.

· No oral modification clauses – must be in a signed writing to be enforceable.  If btn merchant and nonmerchant, merchant’s form must be signed by non-merchant. 
· Waiver:  oral modification enforceable (admissible?) if and only if party seeking its enforcement can show reliance on it (as a waiver of the NOM clause).
· Retraction of Waiver:  allowed to retract waiver on executory oblgns if other party did not materially rely and reasonable notice given. 
· CISG – oral modifications okay, unless contracted otherwise.

· No oral modification clauses – must be in signed writing; enforceable if and only if Π did not materially rely on oral modification (i.e. estoppel waiver)

· Retraction of Waiver:  allowed to retract waiver (i.e. oral change) and insist on original K if (1) other party did not materially rely (2) reasonable notice given and (3) only for unperformed executory obligations.
TERMS OF THE CONTRACT
Title Matters
WARRANTY OF TITLE – B must give notice to S within reasonable time after notice of litigation or else be barred from any remedy. 
· UCC – S warrants title to goods.
· Cloud on title split in jdx:  B not expected to defend against 3P suit on title. How much of cloud sufficient to be breach is issue.

· Majority approach:  Cloud where enough of a threat to expose B to hazards of litigation, even if no actual lien or encumbrance, is enough.

· Minority approach: B must prove existence of superior title in a 3P.
· Disclaimer:  Non-merchant S can disclaim by (1) specific language and (2) under circs giving B reason to know S not claiming warranty of title.  Merchant has duty to warrant against 3P IP infringement and may not disclaim warranty, but no warranty where made to B’s specifications

· Higher damages:  Unlike warranties of quality, breach of title can give damages that exceed what B paid for it. 
· Passage of title:  in general, B gets whatever S had when S completes performance (delivers goods).  If no shipment of goods & no documents of title, title passes at time and place of K. 
· Voidable title exception:  A person with voidable title has power to transfer good title to a BFP, but this only applies to voluntary transfers.  Involuntary transfers, such as transfer through theft, do not give transferee any title; rightful owner wins. 
· Entrustment:  Person who entrusts good to merchant who sells like goods in ordinary course of business that sells to a BIOCB cannot reclaim title from merchant. 

· Reclamation allowed where no BFP or BIOCBs.

· CISG – S must deliver goods free from any 3P claims (comm. says colorable or legitimate 3P claims is breach).  B expected to know laws of its home country. 
· Intellectual or Industrial Property:  S is in breach only if S knew or was willfully blind to 3P claims of IP or industrial property rights. B is charged with knowing laws of its own country. 

· NO oblgn:  S has NO oblgn to know of title claims if (1) B knew or could not have been unaware of 3P claim at time of K or (2) 3P claim is result of S following B’s specs, tech drawings or formula. 
· Passage of Title—does not address.  Do choice of law analysis. 

Warranties of Quality
WARRANTIES OF QUALITY – Notice must always be given to S for breach w/in reasonable time of discovery (or should have discovery) or else B barred from any remedy. 
Express Warranties
· UCC – no reliance on express warranties are necessary; as long as they became basis for agmt, S is bound.
· Timing does not matter; if express warranties made after the K, they are binding modifications.

· Defense:  S may rebut presumption of basis of bargain if S can show B did not reasonably understand stmts to be part of K in any way, either before or after K.

· Disclaimer:  can be disclaimed but express warranties that are made in the contract and negated are deemed made (e.g. “Goods are Type A Widgets.  S makes no express warranty wrt goods.”)

· CISG – same as UCC, S in breach for any stmts or reps where B could reasonably understand as basis of bargain.
Implied Warranties:
· Implied Warranty of Merchantability – only applies to merchants wrt goods of that kind, includes food and drinks.

· Strict liability std:  merchant held to SL stds for breach: reasonably alternative design or inadequate warnings for foreseeable risk.
· Fair average quality std:  the merchantability of the goods is for the average quality of like goods, look at price of goods and defective rates as measure.  If B got cheaper price, B got fair deal. 

· Food Sales:  Two approaches (1) natural v. unnatural distinction or (2) consumer reasonable expectation. 

· Disclaimer:  Need not be in writing. 

· If it is in writing, must be (1) conspicuous (2) must mention “merchantability and (3) not be unconscionable. 

· Can be disclaimed effectively just by writing/stating “as is” w/ no UCC reqmt that it be conspicuous. 

· Implied Warranty of Fitness for Particular Purpose – applies to all Ss, this is where S has reason to know B’s particular purpose for good and that B was relying on S’s skill and judgment.
· Disclaimer:  MUST be in writing, but no magic words required.  Must be conspicuous.
· Can be disclaimed effectively just be writing/stating “as is” w/ no UCC reqmt that it be conspicuous.

Hierarchy of Conflicting Warranties: 
· Construe as reasonably consistent w/ each other, but if such construction unreasonable, intent of parties determine dominance:
· (1) Exact or technical specs displace inconsistent sample/model or general description

· (2) Sample from existing bulk displace inconsistent general language/description

· (3) Express warranties displace inconsistent implied warranties other than implied warranty of fitness for particular purpose.  
Disclaimers of Warranties: 
· Warranty of title disclaimed only by (1) specific language and (2) under circs where B reasonably knows no warranty.

· All other warranties:

· Merchantability:  may be orally or by writing.  If writing, must state “merchantability.”
· Fitness: must be by writing.

· “As-Is” Disclaimer:  Code does not require this to be conspicuous, but courts may treat under conscionability analysis.

· Conspicuous—this is question of law, decided by judge.

· B’s actual knowledge – if disclaimer inconspicuous but B actually knows, is disclaimer enforceable?  Open to argmt. 
· Unconscionable Disclaimer: Even if disclaimers comply with reqmnts, not enforceable if unconscionable.  This is question of law for judge.  Two elements for unconscionability:

· (1) Procedural element: factors include problems in bargaining process, deception, fine print, legalese, etc.

· (2) Substantive element: terms unreasonably favorable to one party (e.g. price too high)

Exceptions to Implied Warranties:  No implied warranties in 2 situations:

· (1) B examined goods as much as he desires or refused to do so when he would’ve found the defects AND S made B aware of consequences of refusal.
· (2) No implied warranty where circs (course of dealing, performance or trade usage) enough to let B knew certain warranties not being made.
Limitation of Remedies: K must expressly state it is sole and exclusive remedy, or else UCC remedies are still available.
· Test:  Whether repair or replace remedy fails of its essential purpose.
· Factors:  (1) nature of goods involved: experimental, complex or basic (2) consumer or commercial transaction, and (3) ability of S to repair or refusal to do so.

· Distinguish warranty disclaimer:  Limitation of remedies limits the range of remedies for a breach of warranty, whereas a disclaimer completely eliminates the warranty. 

· Limitation of Consequential Damages:  Enforceable so long as not unconscionable.  Two views on relationship to repair and replace remedy:
· Independent Clauses:  View clauses separately; even if ltd remedy fails, consequential damages will stand unless unconscionable; consq damage limit is separate agmt that S would never be liable for such damages under the K.
· Linked Clauses:  If repair/replace clause falls, the limitation on consequential damages fails; the only reason B agreed to consequential damage limit was on condition that repair/replace would work. 
· Consumer personal injury:  Limitation on consequential damages of consumer PI is prima facie unconscionable, but not for commercial loss damages.
Privity:  If no privity, Π cannot sue Δ for breach of express or implied warranty.  Mostly works in economic loss & implied warranty cases.
· Horizontal: UCC allows for 3 alternatives that jdx may adopt
· A – any natural person in family, household or guest in B’s home reasonably expected to use goods and injured. 

· B – any natural person reasonably expected to use and injured.

· C – any person (including entities) reasonably expected to use and injured.

· Vertical: This is chain of distribution. Dealt with purely by courts.  


· Pure economic loss and implied warranty breach, courts will preclude if no privity.  But split in trtmt:

· Strict Reqmt: Vertical privity req’d to sue on economic loss.
· Lenient Reqmt:  If mfr knows identity of end-user, B’s purpose for buying, and B’s specifications and reqmts for product, mfr’s implied warranties extend to B. 
· Causation:  Breach/defect must have proximately caused injury. 

· Personal injury—vertical privity not required. 
Consumer Protection Laws: Magnum Moss and State Lemon Laws.
· Magnum Moss – disclosure statute that requires that if warranties given, they must be stated as full or limited.  If full warranty, must comply w/ substantive reqmnts. 

· When does MM apply:  (1) goods normally used for personal, family, or household purpose (2) consumers who are buyers of any consumer product other than to resell.
· Definitions:

· “normally” used for HH purpose is if tangible personal product is normally used for personal, family or HH purpose (e.g. minivan is personal, don’t care if its used in biz)

· Consumers—split in jdx wrt lessees of cars: (1) MM only requires “in connection w/ sale” and lessor bought the car so lessee applies, or (2) lessee w/ option to buy is not consumer. 
· Warranties under MM:  (1) written express warranties and (2) implied warranties arising under state law.

· Privity reqmnt:  
· Express warranties—privity reqmnt eliminated.

· Implied warranties—two approaches: (1) if state law requires privity, then privity required to sue under MM for implied or (2) no privity required. 

· Disclaiming Warranties under MM:  If limited express warranties given, supplier may limit the duration of the implied warranty to duration of written warranty if duration is reasonable. 

· If express warranties given, implied warranties cannot be disclaimed.

· If no express warranties given, all implied warranties may be disclaimed. 

· Duration limit:  must be for reasonable duration, (1) clear & unmistakable language, and (2) prominently displayed. 
· Two views on “limited duration”:  (a) S can effectively limit implied warranty’s duration up to time limit of express, no implied claims after time is up; or (b) B must follow terms of express till duration (no implied claims), but afterwards B still has rights under implied warranties. 

CISG & WARRANTIES OF QUALITY: 

· Express and Implied Warranties:  Same as UCC, but wrt implied warranties, S is not in breach if B knew or could not be unaware of nonconformity w/ implied. 

· General Rule:  S generally not obligated to supply goods that conform to public laws and regs enforced at B’s place of business.  

· Exception:  S obligated in 3 limited circs: (1) S’s home laws are identical to B’s, (2) B informed S about the regs, and (3) S knew or should have known of regs at issue due to special circs, such as S having branch of office in B’s state. 
· Right to derogate:  No specific provisions on disclaiming warranties, but parties have right to derogate.
· Inconspicuous disclaimers:  Can be approached in 2 ways: (1) question of validity, unconscionable provision that is dealt w/ domestic law, and (2) provision not reasonably understood by B that warranty disclaimed under Art. 7 & 8.
· Questions of validity—CISG does not address questions of validity wrt provisions in K (i.e. unconscionability, duress, fraud, mistake)
· Interpret the contract—reasonable interpretation of K terms from perspective of other party. 
· Art. 7 calls for interpretation in light of good faith & observance of international trade.
· Privity not considered.  
· CISG does not say anything about privity.  
· CISG only deals w/ pure economic loss cases and not with physical injury or consumer transactions. 
Gap-fillers: Delivery and Price Terms

DELIVERY TERMS 
· Lack of delivery date (gap-filler):

· UCC—reasonable time. 

· CISG—w/in date set by contract unless circs indicate B to choose a date; otherwise, reasonable time. 

· Place for delivery (gap-filler):

· UCC and CISG—default is S’s place of business. 

· Nonshipment of delivery

· UCC:

· If merchant S—rol passes to B upon receipt of goods.

· If nonmerchant S—rol passes to B upon tender of delivery.

· Title—if goods are identified at time of contracting and no documents of title to pass, title passes to B at time and place of contract. 

· CISG – rol passes to B upon receipt of goods or if breach by failure to do so w/in due time.
· Shipment v. Destination:  either one does not determine who pays for delivery, but absent agmt, S pays to get goods to carrier and B to pay thereafter.
· Shipment contract – UCC and CISG default is shipment contract;.
· rol and title passes to B when goods are delivered to carrier. 

· S’s duties:  absent contrary agmt, S must (1) put goods in possession of carrier (i.e. load) and make reasonable contract for shipment (2) obtain and fwd to B docs that are necessary to take goods and (3) promptly notify B of shipment. 

· Failure of Duties:  if S fails to make a reasonable contract w/ carrier (e.g. feed livestock, keep ice cold) or S fails to notify B, B may reject goods only if results in material delay or loss. 

· Destination contract  

· rol and title passes to B when goods are delivered to B’s location.
· S’s duties:  must at own expense and risk load the goods to carrier and unload at point of delivery (B’s location or destination). 

· Terminology – handwritten or typewritten language displaces pre-printed form if inconsistent w/ each other; construe agst drafter.
· UCC:

· CIF ( always a shipment contract.

· CIF – same as FOB S’s location, but S must also obtain insurance to cover the goods.  
· FOB [S’s location] ( shipment contract.

· FOB [B’s location] ( destination contract

· CISG/Incoterms:

· FOB ( always a shipment contract

· CIF ( always involves carriage by water vessel and requires S to deliver goods over the ship’s rail at port of shipment. 
· CIP – “carriage and insurance paid to”; S must deliver goods to carrier, pay freight, and buy insurance before rol passes to B. 

· FCA – “free carrier at”; S delivers goods to carrier designated by B.  Chosen place of loading has impact on loading/unloading oblgns:

· FCA [S’s location] ( S responsible for loading

· FAC [B’s location] ( S is not responsible for unloading

· Non-carrier ( if B designates person other than a carrier, S’s duty is only to deliver goods to that non-carrier person. 

· Effect of Breach

· UCC [rationale to allocate risk on who most likely to have insurance]:

· B has right to reject ( rol on S until cure or acceptance.

· B rightfully revokes ( rol on B if insurance covers, otherwise on S.

· B breaches before rol passes ( rol on S if insurance covers, otherwise on B for commercially reasonable time. 

· CISG [punish breaching party]:

· rol is on party in breach, regardless of type of contract. 
· B in breach for failure to take delivery when due.

· S in breach if S knew or ought to have known goods lost or damaged and did not disclose to B.

· Exception for goods not clearly identified to K:  rol does not pass to B if goods are not clearly identified to the K, whether by markings on goods, shipping docs, or notice given to B. 
OPEN PRICE TERMS

· UCC:  use MP to fill in only if parties intended to form a K even though price not settled.  If parties intended to have binding K only upon settlement of price, there is no binding K.
· Filling in Price Term:  

· Price is MP at the time of delivery 
· CISG – conflict btn Art. 14 (offer must state price) and Art. 55 (price gap filler)
· Four views:

· (1) open price K not enforceable if relevant nation under choice of law rules adopted Art. 14. 

· (2) not enforceable if relevant nation does not enforce open price contracts b/c not valid under domestic law.

· (3) enforceable if parties intend to b bound to open price term K (Art. 14 is not exclusive definition of offer)
· (4) enforceable if contract formed other than by offer and acceptance (sign one document)

· Filling in Price Term: IF valid and enforceable K, then price is the MP at time contract formed.

Contract Interpretation
PAROL EVIDENCE RULE – only UCC, CISG does not have PER. 
· Partially integrated writing – this is when at least one term is final expression in writing.

· Partially integrated K ( evidence of prior agmts or contemporaneous oral agmts may not contradict (if parties would certainly have included in K) the writing.  Consistent prior agmts or contemporaneous oral agmts may be admitted.

· Completely integrated writing – this is when writing is final expression of all terms.

· Completely integrated ( evidence of prior agmts or contemporaneous oral agmts may not supplement the writing. 
· Evidence of course of performance (during K), course of dealing (past dealings) and trade usage may be used if reasonably consistent with writing (i.e. CL plain meaning rule rejected).  
· Construe as consistent w/ express terms when reasonable.  If not reasonable, hierarchy:
· (1) Express terms

· (2) Course of performance – can trump express terms to show waiver or modification of inconsistent express term. 

· (3) Course of dealing

· (4) Trade usage. 

· Clause preventing admission:  parties can draft clause preventing admission of course of performance dealing and trade usage but must carefully negate each one; straight merger clauses do not work. 

· Fraud v. Negligent Misrepresentation:  split in courts: (a) PER bars all or (b) PER bars negligent misrep but fraud may be admitted to void K. 

CISG – no PER
· Art 8: interpret in light of reasonable understanding of other party. 

· UNIDROIT principles for interpreting K:

· If K drawn up in 2 languages w/ discrepancy btn the 2 versions, original version of K controls.

· Battle of forms—terms in standard form not enforceable if not w/in reasonable expectation of party who did not prepare form.  

· Parties may draft PER:  Parties can draft since right to derogate.  Basic merger clause (1) in other party’s language, (2) not in fine print and (3) not on preprinted form or have party sign underneath.

PERFORMANCE, BREACH & EXCUSE
Right to Cancel or Avoid:
· UCC:

· One shot Ks—perfect tender rule; if goods don’t conform, B may reject or revoke the entire shipment or just the portion that does not conform.
· Nonconformity and FOB:  If shipment K and S has complied w/ 2-504, then goods damaged during transit is still conforming.  If shipment K and S failed to comply w/ 2-504’s notice or reasonable K reqmts, B may reject only if material delay or loss ensues.
· As-Is Warranty Sales:  Goods that are sold “as is” and then break down right away is conforming. 

· Installment Ks—substantial impairment of value; B can cancel installment if SIV to installment; B can cancel the entire K if SIV to entire K. 

· Substantial impairment:  this is more like material breach test. Objective; judged in terms of normal purposes or purposes that were specifically known to the S. 
· CISG:

· Fundamental breach—S and B may only avoid the entire K if fundamental breach (subst’lly deprives expectation and foreseeable that it would).  

· Material breach factors: subst’l deprivation of expectation, monetary value of K, money value of harm, interference w/ Π’s activities, whether K has defined the breach as fundamental, whether Π can be compensated, whether Δ will suffer forfeiture, likelihood of cure, and bad faith of Π. 

· Forseeability—seen at time of contracting or at time of breach?  Maybe time of breach if loss could easily be avoided. 

· Nachfrist notice—if nonconformity not amounting to fundamental breach, may not avoid K unless party has given notice of reasonable extension and other side has not performed or said they won’t. 

· May still sue for damages:  If breach not fundamental or if party elects, may still sue for damages for delay in performance. 
Acceptance, Rejection and Revocation:
· Acceptance:  if B accepts, B has obligation to pay. 
· UCC—B makes acceptance (1) after reasonable opportunity to inspect, including reasaonble use of the goods themselves (2) fails to make effective rejection or does any act inconsistent w/ S’s ownership.  If B’s act is wrongful, S must ratify. 

· CISG—B obligated to accept once examine goods w/in short period of time as practicable.  

· B loses right to rely on nonconformity for rejection/revocation if B does not discover when reasonably should have and no notice to S. 

· S blocked from defense if S knew or could not be unaware (reckless) of defects and did not disclose to B. 

· Rejection: 

· UCC—B must give notice to S of particular defects or else barred from rejection or breach if:
· (i) S could have cured if seasonably stated, or

· (ii) Btn merchants, S made written request for all defects that B relies on for rejection. 

· CISG—B must notify S and specify defects within reasonable time, not longer than 2 yrs from receipt of goods (unless warranty otherwise) or else lose right to rely on lack of conformity. 

· Revocation 

· UCC—only permitted if: (1) non-conformity causes substantial impairment to value as accepted (2) B accepted on reasonable assumption of cure and has not or B did not discover defect b/c difficult to detect or S’s assurances, (3) made w/in reasonable time after discovery or should have discovered and no substantial change in condition of goods not caused by defect and (4) notice to S. 

· Substantial impairment in value—unlike installment K test, this test is more subjective as to the buyer and makes no regard to whether S had no advance knowledge of B’s circs.  

· No substantial change in condition—what effect does depreciation have?  Not clear. 
· CISG—I don’t think CISG deals w/ revocation of acceptance; goes back to fundamental breach.
S’s Right to Cure:  
· UCC:
· Before time for performance: S has right if S seasonably notifies B of intent and cures w/in time for performance.  S can do this even if defective goods shipped, rejected, and refund to B. 
· After time for performance: S may have further reasonable time if: (1) S had reasonable grounds to believe would be acceptable and (2) seasonably notifies B.
· Cure must be effective:  S does not have limitless opportunity to cure; must be reasonable and some defects are not curable.  (“Shaken faith” doctrine, minor repairs okay, major problems might require new item or no cure at all).

· CISG:
· S has right to request for cure, even if time for performance expired.  

· For cure after performance: S can remedy at own expense if no unreasonable delay or inconvenience to B.  B still can claim damages.
· S’s request:  If B receives S’s notice to cure within specified time and B fails to respond, S may cure within time indicated.  B cannot avoid the K during that time. 
· B’s right to demand repair or replace:  

· B may demand substitute goods only if fundamental breach (w/ requisite notice of specify defects & reasonable time). 
· B may demand remedy for non-conforming goods (w/ requisite notice of specify defects & reasonable time), unless unreasonable re: circs.
Duties re: Goods:
· UCC—if B has goods that he has rightfully rejected, B has duty to hold them w/ reasonable care at S’s disposition for sufficient time so that S can pick up.  B has duty not to exercise ownership wrt commercial unit wrongful agst S. 
· Merchant Bs:  must follow any reasonable instructions from S or in absence, must make reasonable efforts to sell perishables or goods threatening to decline speedily in value for S. 
· CISG—B has duty to preserve goods similar to UCC.
Installment Ks: 

· If one installment, then B must give notice of breach, if S gives adequate assurance and cures, B must accept installment. 

· If goes to value of entire K, seasonable notice must be given to cancel entire K.  

· No effective cancellation of entire K:
· If non-conforming installment accepted, aggrieved reinstates the contract. 

· If notice only wrt past installments or demands as to future installments, then no effective cancellation of entire K. 

· Note: Substantial impairment test is objective here, more difficult to prove than SIV for revocation of one-shot deals; turns on quality of goods, time, quantity, assortment, etc.
Notice Requirements
· UCC:
· Cancellation.
· Rejection/revocation:  Ineffective unless B gives notice to S; if rejection, B must inform S why he is rejecting goods. 

· CISG: 

· Avoidance only effective if notice given to other side. 

· Rejection/revocation:  B lose right to rely on lack of conformity if B does not give notice to S specifying defects within reasonable time, at latest 2 yrs from receipt of goods unless warranty otherwise. 
Anticipatory Breach: Each party has oblgn not to impair other’s expectation for performance. 
· UCC:

· Demand for Adequate Assurance: If reasonable grounds for insecurity, party may demand in writing for adequate assurance of performance and suspend performance until assurance received if commercially reasonable.  Failure to give adequate assurance after justified demand within 30 days constitutes repudiation of K. 
· Btn merchants:  reasonableness of insecurity and adequacy of assurance determined by commercial stds.

· Acceptance:  acceptance of any improper delivery or payment does not prejudice aggrieved’s right to demand adequate assurance of future payment. 

· Anticipatory Repudiation: Stmt or conduct that reasonably indicates rejection of continuing oblgn is repudiation.  

· 30 Day Rule:  If justified demand for adequate assurance and none given w/in 30 days, it is repudiation. 

· Unjustified Demand Might be Repudiation.  If no reasonable ground for insecurity and makes demand that calls for more than K calls for, it can be repudiation.

· Retraction of Repudiation:  May retract only if aggrieved has NOT (1) cancelled K, (2) materially changed position on repudiation or (3) stated that he considers repudiation final. 
· Rights of aggrieved party: (1) wait for performance for commercially reasonable time, (2) resort to any remedy for breach even tho he said he’d wait for performance and urged Δ to retract or (3) suspend own performance or, if S, decide to get scrap or complete remedy.  
· CISG:
· Right to Suspend Performance: If it becomes apparent that other party will not perform a subst’l part of oblgns b/c of seriously deficient inability, creditworthiness or conduct, party may suspend performance if notice to other party but must continue if adequate assurance given. 

· Anticipatory Breach: If prior to date for performance and it’s clear that one party will commit fundamental breach, the other party may declare K avoided. 
· Notice.  If time allowed, avoiding party must give reasonable notice to other so other can have opp to give adequate assurance.  If other party flat out declared he will not perform, NO notice required. 

· Difference w/ UCC:  aggrieved party cannot just jump to avoiding the K if no adequate assurance given; only allowed if fundamental breach. 

· Retraction of Repudiation:  If one party repudiated and other has not avoided, then seems that CISG allows repudiating party to change mind and perform; would seem less like fundamental breach at that point. 
Excuse:
· UCC:  Look at both sides of the balance to see if court will grant; event must not be foreseeable. 
· Impracticability – S’s remedy if: (1) performance impracticable (2) nonoccurrence of event was basic assumption (3) no fault of S and (4) S did not assume the risk. 
· Economically ruinous, looked at in percentage terms; 50-60% loss not enough. 

· Partial Excuse:  when only part of S’s inventory is destroyed, S can choose to allocate which customers get what in a fair & reasonable manner, even to those regular customers not under K. 

· If so, S must seasonably notify delay or non-delivery to B.

· B may terminate or modify K when notified if: (1) written notice to S and (2) prospective deficiency substantially impairs value of whole K.

· Automatic Termination:  K automatically terminated if B doesn’t respond to S’s notice within 30 days. 

· Casualty to Identified Goods:  If specific goods identified at time of K are destroyed without fault of either party and before rol passes to B, then:

· If total loss, K is avoided.

· If partial loss, B can demand to inspect the good and either avoid K or accept w/ price reduction (but B then gives up further rights agst S). 

· “Identification to contract”—this is when goods already exist and are identified at time of K; if sale for future goods, then when goods are shipped or marked. 

· Frustration – B’s remedy if: (1) purpose for K subst’lly frustrated (2) nonoccurrence of event was basic assumption (3) not B’s fault and (4) B did not assume the risk.  
· CISG:

· If impediment beyond party’s control and could not be reasonably expected that impediment would be taken into account at time contract formed; but if impediment due to 3P’s failure, then excuse granted only if (1) impediment beyond party’s control (2) not reasonably expected and (3) 3P could not reasonably expect and it was beyond 3P’s control. 

REMEDIES
 UCC Buyer’s Remedies for NON-Acceptance
· UCC—B can choose to cover or get k-mrkt, not both.  B gets incidental and consequential on top.
· Cover = K price – Cover price + (ID + CD) – ES 
· No unreasonable delay, must be reasonable purchase of substitute good.  Whether delay is unreasonable, look at availability of substitute goods.
· K-mrkt formula = K price – MP price + (ID + CD) – ES 
· Market price—determined by place for tender and at time B learned of breach. 
· Repudiation:  When does B “learn of breach”?

· If case comes to trial before time for performance, look to time of repudiation.

· If case comes to trial after time for performance, there are 3 approaches: 

· (i) Time of repudiation
· (ii) Time for performance

· (iii) Commercially reasonable time. 

· Consequential Damages:  more subst’l than incidental damages, includes loss resulting from (1) B’s particular rqmts that S had reason to know  at time of K and (2) could not be reasonably prevented.  Limited to reasonably foreseeable as probable consequence, reasonably certain and not reasonably avoidable.  

· Personal injury or property damage:  If PI or property damage for breach of warranty, lesser std.  Consequential damages may be recovered if foreseeable as a possible consequence (i.e. only proximate cause required). 

· Mitigation Required:  B must mitigate; failure to do so an affirmative defense (i.e. S proves).

· Specific Performance:  SP may be decreed where goods are unique or in other proper circs.
· Other proper circs include no adequate remedy at law, long term supply Ks, quality of good, availability of good.  

· Replevin:  SP allowed only if (1) goods identified to K and (2) B unable to effect cover. This is legal remedy that does not require B to have clean hands. 

· Right to Claim Identified Goods:  difference btn consumer Bs and merchant Bs:

· Consumer Bs:  can reclaim if (1) goods identified in K and (2) B made partial or full payment. 

· Non-Consumer Bs: Only available f S becomes insolvent within 10 days upon receipt of first installment on price. 
· CISG—B can choose cover or get k-mrkt, not both. B gets incidental and consequential, including lost profits. 

UCC Buyer’s Remedies for Accepted Goods:   

· Notice is required.  If B fails to give notice, then B barred from any remedy.  No showing that S prejudiced required. 

· S’s actual knowledge of nonconforming tender irrelevant; S must know that B considers S in breach.

· Notice need not be formal.  Filing of lawsuit as notice? ( undecided. 

· Cost of Repair—general remedy where B has accepted, given notice, and recovers for non-conformity resulting in ordinary course of events.  Plus incidental and consequential if app. 
· Economic Waste:  Only where problem is SO severe that repair price cannot be determined or cost of repair grossly exceeds value of good itself, cost of repair will not be method for recovery.

· Loss in value:  this is remedy for breach of warranty.  Plus incidental and consequential if applicable.
· Loss in value = Value of goods as warranted – value of goods as accepted.  

· Value of goods as warranted is the market value of goods as promised, not the contract price.  B’s recovery can be greater than what he agreed to pay the S in the contract. 

· Consequential damages:  [see above].  Also wrt warranties:

· Will consq damage limitation fail if ltd remedy fails?  2 views: (i) yes, fails, (b) provisions are independent from each other.  

· Limitations on consequential damages for PI or property damage in consumer goods is PF unconscionable, but not for commercial loss. 

UCC Seller’s Remedies for Wrongful NON-Acceptance: 
· S never gets consequential damages (unless K provides for it).
· Refuse Delivery: If S learns B is insolvent, S may refuse and stop delivery except for cash upon payment unless the goods are being shipped directly to B’s customers. 
· Right to Stop Delivery:  continues until:

· (1) B receives goods; (2) bailee other than carrier acknowledges to B that goods are waiting for B; (3) negotiation to B of any negotiable doc of title for goods.
· Right of Reclamation:  If S sold goods to B on credit and discovers B is insolvent, S may demand reclamation within 10 days after B’s receipt of goods.  If B misrepresented solvency to S in writing within 3 months before delivery, S does not have 10 day limit to reclaim.  If S reclaims, S cannot seek other remedies for the goods. 
· Menu—S can select from menu of remedies wrt installment if B breaches only part of K, and wrt whole K if B breaches whole K.  

· Complete or Scrap:  S can choose to scrap or complete unfinished goods for B; it must be commercially reasonable for S to complete: (1) goods can be resold (2) cost to complete (3) how far towards completion; (4) whether adjustments can make it resellable to another B.
· Burden on B to show not commercially reasonable to complete. 

· Scrap = Price – ES – Value of scrap. 
· Complete:  

· (1) Damages under resale remedy, if applicable (S must give B reasonable notice)

· (2) Damages under K-mrkt remedy if MP available

· (3) Damages under action for price remedy if applicable (S must have identified goods and unable after reasonable efforts to resell).
· Resale = K price – Resale Price + ID – ES
· Reasonably relate to K—resold goods need not be exact to K if fungible, but resale must reasonably relate to the original K; if delay btn K and resale too long, then not considered “resale.”

· Reqmts: (1) notice (of private or public resale) to breaching B and (2) every aspect of sale must be rational.  If public auction, must be reasonably available time and place unless perishable goods or speedily decline in value. 

· Anomaly:  If resale price is higher than market price, not clear whether S gets resale remedy (v. Bs who get cover if they go out and get substitute goods).  Code seems to require that S get windfall of using lower MP for differential (since S must give notice to B for resale remedy); but policy is to put injured in place it would be without penalties. 
· K/Market = K price – MP price + ID – ES
· NO notice requirement. 

· S has burden to prove MP, price of goods sold to other customers is not conclusive of MP.  MP must be proved by some regularized market such as commodities exchange.
· Lost Profits = Revenue lost due to breach – ES due to breach. 
· Subtract variable costs that are saved due to breach (e.g. extra components), do not subtract fixed costs (e.g. rent).
· Who qualifies: (1) volume Ss (2) middlepersons (3) components mfrs.

· S must prove available market/demand for item and production is possible in that time to satisfy two Bs. 
· Action for Price =  Price due + ID – ES 
· Recovers: (1) price due on goods accepted or conforming goods damaged w/in reasonable time after rol passed to B and (2) goods identified to K if S is unable after reasonable effort to resell at reasonable price goods identified to the K unless unavailing.  
· If S resells identified goods, net proceeds must be credited to B. 
UCC Seller’s Remedy for Wrongful Acceptance:
· Action for Price = Price due + ID – ES
· Right not absolute—S probably cannot sue for the price when B wrongfully revokes acceptance and sends the goods back to S; so that S is in physical possession of the goods.  

· Right of Reclamation:  S can reclaim the goods within reasonable time of dishonored check but only if B has not resold to BFP.
CISG B’s Remedies:

· B loses right to avoid K or require substitute if B cannot return the goods substantially same condition of which received.

· Exceptions: (1) not fault of B; (2) goods perished or deteriorated as result of required examination period (3) goods sold, used or consumed by B before non-conformity discovered or ought to have discovered. 

· Restitution—B must account for restitution all benefits he derived from goods.

· NO reasonable use:  CISG does not explicitly allow for reasonable u se—if B knows he has right to avoid but uses it, he’s basically bought it.

· Price Reduction = K price x Value of goods as is / value of goods as warranted. 

· Price reduction not allowed:  B cannot get this remedy if S has cured or if B refuses to accept performance by S.
· Windfall—this formula gives windfall to Bs if MP falls btn time of K and delivery.

· If MP rises btn time of K and delivery, B gets less recovery. 
· Not exclusive of other remedies; B can still get lost profits and other damages. 
CISG S’s Remedies:
· If S must refund purchase price to B, S must pay interest on price from date it was paid less B’s restitution.  
· Consequential damages are allowed.  

CISG Provisions Common to S and B
· If injured party covers:  Cover – K price + [ID + CD + Lost profits] – ED 

· NO notice requirement.  Unlike UCC, Ss are not required to notify B of resale.
· Sale must be reasonable manner and reasonable time after avoidance. 

· If injured party does not cover:  MP – K price + [ID + CD + Lost profits] – ES 

· Market price determined by (1) time of avoidance and (2) at place where delivery should have been made.
· Duty to mitigate—non-breaching party must mitigate loss, including lost profit.  If no mitigation, breaching party can reduce damages due to lack of mitigation. 

· Specific Performance:  B/S can demand SP if B/S has not pursued inconsistent remedy (e.g. resale or avoidance) and:

· For B:  If fundamental breach, B can demand substitute goods.  If nonconforming, B can require repair if B gives notice of nonformity.
· For S:  S can require B to pay price, take delivery or perform other oblgns.

· Subject to Art. 28:  Court not bound to give SP unless it would grant under its own law. 

· Right to Interest:  If party fails to pay price or any other sum that is in arrears, other party gets interest on the amt. 

· Interest rate—use rate of currency to be paid.

· “Sum in arrears” –open to argmt whether it must be liquidated; some say extra liquidation period just like UCC, other say no.

Liquidated Damages
UCC—permits reasonable liquidated damages amt if not a penalty.
· First, is it an alternative performance clause or liquidated damages?  (alternative perf provisions are enforceable).

· Second, if it is liquidated damages, clause will be enforceable in light of (1) anticipated or actual damage (i.e. sum should be close to actual damage), (2) difficulty of proof of actual loss and (3) inconvenience of nonfeasability of obtaining adequate remedy. 
· Sole and exlcusive remedy:  parties must expressly state that it is sole and exclusive to limit remedies, or else UCC treats as optional addition to the remedies available under Code.
· Breaching party’s right to restitution:  When justified S w/holds delivery, B can get any amount by which the sum of his payments exceed: (i) liquidated damages, if enforceable or (ii) the lesser of 20% of K or $500.’
· Subject to offset:  If S has actual damages (damages other than liquidated and value of any direct or indirect benefits B got from K), S gets the excess of the actual damages from the amt B gets in restitution.  (see big packet for ex).

CISG—nothing in CISG prohibits liquidated damage provisions or penalties. 

· Analysis: 

· First, contract interpretation ( what did parties intend?  Art. 6 allows derogation, but parties must be clear.

· Second, if term is penalty ( question of domestic law since validity.

· Choice of law analysis ( would applicable law enforce?
TORT OR CONTRACT?
Differences btn when Π can bring:
· Tort requires no privity but K requires.
· Tort requires no notice of breach but K requires B to give notice w/in reasonable time after discovering or should have discovered. 

· Tort has different SOL

· Punitive damages available in tort; K gives not penalties. 

Three approaches to tort actions based on breach of warranty:  (1) Economic loss rule (2) Independent Tort or (3) Potentially dangerous even if no loss. 
FINANCING THE SALES
Letters of Credit: Approach:
· Is it a LOC?

· LOC—Bank’s oblgn to pay is independent of contracting parties’ underlying oblgns and must upon proper presentation of documents.
· Guaranty—requires Bank to explore whether default in underlying K.  Bank not required to pay if person in default gets substantive defenses of guarantee.

· Has a conforming presentation been made?

· Strict compliance rule (not slavish conformity; matter of court; waiver of discrepancy)

· Can the issuer refuse to pay even if presentation conforms?

· Issuer must honor conforming presentation.

· To dishonor LOC—Bank must give notice w/in reasonable time, not longer than 7 business days from receipt.

· If timely notice not given ( issuer precluded from asserting discrepancy as basis for dishonor. 

· Burden on issuer to prove why not honoring and must be w/in reasonable time. 

· Fraud:  If material fraud or forged docs, Banks shall honor if holder in due course. 

· Holder in due course: (1) give value (2) holder of instrument (possession and indorsed) (3) act in good faith (4) without notice of any claim or defense that instrument is overdue. 

· Within Bank’s good faith discretion in all other cases. If Bank intends to honor, then applicant must get injunction agst Bank (applicant must show court more likely than not to win on forgery/material fraud claim).

· What are the remedies for failure to pay?

· Reimbursement – Issuer has statutory right to be reimbursed by B.

· Subrogation for honor of nonconforming presentation:  If issuer improperly honors, issuer steps into beneficiary (S)’s shoes to sue applicant (B) on beneficiary’s underlying rights. 

· Btn Banks:  Confirming & issuing have same rights agst each other as S and B.
· Attorneys fees and lit expenses:  prevailing party gets paid reasonable L and lit fees. 
· No consequential damages:  Bank’s at most liability is amt on LOC, incidental, reasonable L and lit fees. 

· No duty to mitigate:  If issuer wrongfully dishonors, the S is NOT obligated to mitigate damages.  However, IF mitigation occurs, damages are reduced by amt of mitigation. 
