Law of Sales Outline

I. Introduction
	A. Background and History of the UCC
		1. Early sales were governed by property law, which turned on possession.
		2. During the Industrial Revolution, sales law shifted from property to contract law. Now 
			rights turn on who has title.
		3. Bentham was the first to codify sales law, in the 1890s. Langdell brought these laws over 
			to American. Terrible laws!
		4. UCC was finally passed in 1952, but only one state (PA) adopted it. So, there was a 
			revision in 1962, and that is basically the same UCC we have today.	
			a. Merchants drove the development of the UCC. 19 provisions deal solely w/ 
				merchants.
			b. Around this same time, the ALI came out w/ the Restatement of Ks.
	B. Article 2 – Sales
		1. 2-102: Article 2 applies to transactions in goods. One of those transactions is the sale.
			a. 2-103(k): Defines goods – movable at the time of identification to the K for sale.
				i. 2-501: Defines identification – occurs when 1) K is made if the goods 
					already exist and are identified, or 2) if sale for future goods when 
					shipped, marked, etc., or 3) when crops are planted, etc.
				ii. 2-105: Defines future goods – goods that aren’t both identified & existing.
			b. UCC does NOT apply to the sale of land. See 2-107: Goods to be severed from 
				realty.
				i. 2-107(2) covers the sale of crops that can be severed from the land w/o 
					material harm (also timber). 2-107(1) is similar, but involves 
					minerals.
				ii. If it’s supposed to go w/ the land, it’s a fixture and that’s a property issue. 
					But if it’s supposed to be taken off the property w/o damage to the 
					property, that’s an Article 2 issue.
		2. Leases
			a. These aren’t actually sales, but are very similar. Many people have argued they 
				should be included in Article 2. Also, some transactions that are called leases 
				are actually sales (ex. rent to own).
			b. UCC created Article 2A, which deals specifically w/ leases.
			c. 2A-210: Express Warranties – can’t sue lessor for express warranties made by the 
				manufacturer. 
	C. Scope of Article 2
		1. The Sales-Service Hybrid
			a. Anthony Pools v. Sheehan: Good involved here is a diving board. B is Sheehan and S 
				is Anthony Pools. S sold the pool and accessories and the services to install 
				the pool. The question is whether Article 2 applies, b/c B wanted the 
				warranty of merchantability to apply. Ct. said the K fell under Article 2.
				i. There were two tests to determine if a K fell under Article 2:
					A. Predominant Test: Did the goods predominant the K, or did the 
						service predominant?
					B. Gravaman Test: Did the CoA arise from the goods or the services?
				ii. Ct. said the traditional test was the predominant test, but Ct. chose to use 
					the gravamen test instead. The CoA arose from a defect in the good, so 
					the K fell under Article 2.
			b. Almost all goods have a service component. You can’t make anything w/o service. 
				But it always comes down to policy. Look at the facts.
				i. Most cts. say electricity is a good.
			c. Farmer Brown Hypo
				i. Farmer Brown in Fresno discovered 2 antique Native American bowls 
					while plowing his field. For $100,000 he agrees to sell the bowls to the 
					Local Museum and any other Native American artifacts subsequently 
					uncovered on his two acre field in the next year, with the Museum to 
					do the excavating and Farmer Brown agreeing to let the land lie fallow 
					during that period. Is the Farmer Brown/Local Museum agreement 
					covered by Article 2?
					A. This is a sale/real estate hybrid, so it’s a 2-107 issue (goods to be 
						severed from realty). The bowls are goods, but also have land 
						involved.
					B. Argument that this does NOT fall under Article 2: Nothing in 2-107 
						controls this kind of K b/c this isn’t like minerals or crops, or 
						the materials of a structure. This is just some pots found in 
						land, so it’s outside the UCC.
					C. Argument this DOES fall under Article 2: The pots are like minerals 
						b/c they are in the ground and need to be found and dug up.
		2. Computer Software
			a. Advent System Ltd. V. Unisys Corp.: P had a K w/ D to supply software to D. There 
				was a dispute and the ct. had to decide if the K was for a sale of goods, so that 
				the Article 2 SoL would apply. Ct. said this WAS a sale of goods.
				i. Ct. analogized this to a music recording. The music is not itself a good, but 
					once it’s put on a CD and sold to consumers, it becomes a good.
				ii. UCC’s definition of a good is very broad, and is intended to expand w/ new 
					technology.
				iii. Ct. followed the predominance theory, and held that the K was 
					predominately for the sale of the software, so Article 2 applied.
			b. Architectronics, Inc. v. Control Systems, Inc.: P and D entered a licensing agreement 
				involving the use of software. D agreed to pay P a royalty on any of the 
				systems sold using P’s design. P claimed D breached the K. Did the UCC SoL 
				apply or the general K SoL? Ct. said the predominant feature of the K was IP 
				rights, so the general K SoL applied.
		3. Territorial and Temporal Limitations and Choice of Law
			a. CISG (UN Convention on Contracts for the International Sale of Goods)
				i. Article 1: Deals w/ Ks for sales btwn parties whose places of business are in 
					different countries. Determines if CISG or UCC applies.
				ii. Article 2: CISG does NOT apply to goods bought for personal, family, or 
					household use.
				iii. Article 5: Doesn’t apply to liability for death or personal injury.
				iv. Article 6: Parties can exclude the application of the CISG (even if K btwn 
					parties in different countries).
				v. Article 10: If there are multiple places of business, refer to the place of 
					business that has the closest contact w/ the K and its performance to 
					determine if CISG applies.
			b. Choice of Law
				i. UCC 1-105 (2000): When a transaction bears a reasonable relation to two 
					or more states, the parties may agree that the law of either state shall 
					govern. 
					A. If no agreement, the UCC applies to transactions bearing an 
						appropriate relation to the state.
				ii. UCC 1-301 (2008): New choice of law provision! Transaction does NOT 
					need to bear a reasonable relation to the state. Parties can agree to 
					use the law of any state, provided the ct. has jurisdiction. This revision 
					provides for absolute freedom of K.
					A. If one party is a consumer, (e) says that choice of law is only 
						effective if there’s a reasonable relation to the state.
					B. Also can’t choose law contrary to a fundamental policy of a state 
						whose law would otherwise govern (f).
				iii. HYPO: Can a NC buyer of garments and a TN seller of dresses agree to 
					have the law of NY govern their agreement, given that NY is a 
					preeminent garment center and the commercial law of NY w/ regard 
					to the garment industry is much more developed than either the law 
					of NC or TN? Could they agree that the holding of a particular NY case 
					as to warranty shall govern the warranty provision of their K?
					A. Under the original 1-105, NY must have a reasonable relationship 
						to the K. Doesn’t appear there is a relationship (what do NC 
						and TN have to do w/ NY?), so no, can’t apply NY laws. But 
						under the new 1-301, can choose any state law to govern the K. 
						And if parties can define the terms of a K, it’s possible to define 
						the law by saying a certain case will apply.

II. Formation of the Sale of the Sales Contract
	A. Introduction
		1. Formation rules under Article 2 are the same as general K formation.
		2. 2-204: Formation in General
			a. 2-204(1): A K for sale can be made in any manner sufficient to show agreement 
				(even if moment of making is undetermined).
				i. Ex. B goes into a car dealership and starts negotiating for a car w/ a 
					$32,000 sticker price. Get down to $28,500, but B is only willing to 
					pay $28,000. B gets an emergency call and says she wants the car and 
					will come back for it tomorrow and dealer agrees. She comes back the 
					next day, but the dealer sold the car. Breach?
					A. 2-204 says Ks can leave open some terms and still be valid.
					B. Dealer would argue there was never an agreement on price, so no 
						agreement. And it’s too ambiguous to enforce anyway (2-
						204(3): need reasonably certain basis for giving appropriate 
						remedy).
					C. Buyer would argue there was a buy-sell agreement, and at the least 
						there was an agreement to buy and sell and agree on other 
						terms later. Can gap fill the missing portions.
	B. Offer and Acceptance
		1. Unique Designs, Inc. v. Pittard Machinery Co.: Prittard was trying to sell a specific lathe to 
			Unique, but Unique eventually bought from someone else. Then Unique wanted to 
			buy the specific lathe at a later date. The parties agreed to the sale, for either 
			$104,000 or $104,850. Unique cancelled the next day and Prittard sued for breach. 
			This was just an oral agreement. Ct. said there was a valid K and Unique had 
			breached.
			a. Under the UCC, if there is an oral agreement to buy, and the ct. can somehow 
				figure out quantity and subject matter, the K is valid. Ct. can apply gap fillers 
				if necessary.
			b. Unique argued there were a lot of undecided terms that were really important. Ct. 
				said it wasn’t enough to negate the K. The parties intended to make the K, 
				and the intent overrode other, smaller details. Enough that Unique agreed to 
				buy the lathe.
			c. Ct. discussed 1-303 (course of performance, course of dealing, usage of trade). 
				Unique argued that it had bought a lathe before and used a very detailed 					sales K, and since the new K wasn’t very detailed, it wasn’t valid (course of 
				performance argument). But the ct. said that one sale 2 years ago wasn’t 
				sufficient to create a course of dealing.
			d. REMEMBER: Can only argue good faith IF a K has been formed. Can’t argue good 
				faith just on negotiations.
		2. 2-204(4)(a): K can be formed by electronic agents of the parties, even if no person 
			reviews the actions. (b): K can be formed by the interaction of an electronic agent 
			and an individual.
			a. Can have valid offer and acceptance that doesn’t involve actual people.
		3. Bacou Dalloz USA, Inc. v. Continental Polymers, Inc.: Ct. said K was enforceable b/c the 
			price term was the price available from 3rd party suppliers. This is not too vague to 
			enforce. As long as there is intent, the Ct. will typically enforce it.
		4. HYPO: On March 10, Best Buy mails a purchase order to Whirlpool that provides, “send 
			100 air conditioners, model XB12, by April 1. Price and terms per Whirlpool 
			catalogue.” How may Whirlpool accept?
			a. 4 ways of accepting at CL:
				i. Unilateral K (actual performance)
				ii. Bilateral K (promise to perform)
				iii. Beginning performance (implied promise to finish)
				iv. Acceptance by silence (if that had been done in the past)
			b. At CL, had to accept in the way the offer requested acceptance.
			c. Under the UCC, the offeree can accept in any manner and by any medium 
				reasonable in the circumstances. See 2-206(a).
				i. Whirlpool could ship the ACs, promise to ship ACs, start making ACs, etc. If 
					Whirlpool accepts by beginning performance, they have to notify Best 
					Buy within a reasonable time, otherwise Best Buy can treat the offer 
					as lapsed (2-206(2)).
		5. HYPO: If a retailer orders 100 50-inch plasma TVs from Sony, and Sony sends 100 42-
			inch plasma TVs instead, has a K been formed? If Sony is temporarily out of 
			inventory of 50-inch TVs when the order comes in, but has a number of 42-inch TVs 
			in stock that it believes in good faith that the retailer might be able to use, how 
			should Sony proceed?
			a. At CL, the shipment of the 42-inch TVs wouldn’t be a K, but would be a counter-
				offer.
			b. UCC 2-206(b) gets rid of the CL rule. By sending non-conforming goods, the 
				offeree is accepting. This is simultaneous acceptance and breach.
				i. Sony should say this is an accommodation, not an acceptance. See 2-
					206(1)(b).
	C. Terms Outside the Agreement: The Statutory Terms
		1. At CL, needed price, quantity, payment terms, subject matter, and time & place of 
			delivery.
		2. Price
			a. 2-305: Open Price Term – Reasonable price at the time for delivery.
		2. Payment
			a. 2-310: Unless otherwise agreed, payment is due at the time and place at which the 
				buyer is to receive the goods
		3. Delivery
			a. 2-308: Absence of Specified Place for Delivery – unless otherwise agreed to, 
				delivery is at the seller’s place of business.
				i. This is the default b/c the price of goods doesn’t usually include delivery.
			b. 2-309: If nothing is said about time for delivery, delivery should happen at a 
				“reasonable time.”
				i. Look to trade usage, usual delivery time, time of year, etc.
			c. 2-307: Delivery in Single Lot or Several Lots – Unless otherwise agreed, all goods 
				called for must be tendered in a single delivery, but if the circumstances are 
				right, either party can demand multiple deliveries.
				i. Don’t automatically have the right to demand several shipments.
		4. NO gap fillers for quantity or subject matter!!!!!
	D. Statute of Frauds
		1. Purposes of the Statute of Frauds:
			a. Memorializes the terms (evidentiary)
			b. Helps fight against fraud (precautionary)
			c. Don’t have to rely on people’s memories (evidentiary)
			d. People would know that have to Ks in writing and follow the rules (cautionary)
			e. Tells the rest of hat agreements the cts. will and won’t enforce (channeling)
		2. England eventually got rid of the Statute b/c the cts. began to conflict w/ the intent of the 
			parties, and people were using it deceptively.
		3. Substantive rule v. Evidentiary rule
			a. Statute of frauds is an evidentiary rule. So if it applies, the case is over. There is no 
				other evidence that can be admitted once the statute isn’t satisfied.
		4. 2-201(1): Statute of frauds applies to Ks for the sale of goods for more than $500. Need a 
			writing sufficient to show a K for sale has taken place; has to be signed by the 
			person against whom the enforcement is sought.
			a. See 1-201(43): Writing - “intentional reduction to tangible form.”
			b. See 1-201(37): Signed – any symbol executed or adopted w/ present intent to 
				adopt or accept.
			c. If this section is NOT satisfied, K is voidable by the party w/ the defense.
			d. This is an evidentiary gate, NOT an interpretation provision!
		5. Southwest Engineering v. Martin Tractor: Involved the sale of a generator. Initially offered 
			to Southwest for $18,500. Martin then changed the price to $21,500. All of this was 
			done orally, no writing. SW agreed to pay the new price. During negotiations, the 
			parties handwrote a note listing the goods to sold and the price for each. But then 
			Martin refused to sell the generator. Martin argued there was no formation b/c no 
			payment term agreement. But did this satisfy the statute of frauds? Ct. said it did.
			a. Ct. said this could be an enforceable K even w/ open terms b/c there was an intent 
				to form a K and an available remedy.
			b. Ct. said the handwritten note was a writing sufficient to show there was a K.
				i. See Comment 1: “All that is required is that the writing afford a basis for 
					believing that the offered oral evidence rests on a real transaction.”
			c. Ct. said the writing was signed b/c Martin’s salesman’s name was at the top of the 
				note.
			d. Once the statute has been satisfied, the Ct. can hear evidence about the terms.
			e. HYPO: A signed writing provides, “Seller to sell car, 2002 Toyota Camry with 
				license XYZ123, to Buyer for $8000, delivery to be January 15 at seller’s 
				house.” May Buyer come into ct. and argue the deal was really for $7500?
				i. Yes, b/c there is a writing and it’s signed, so buyer can come into court and 
					argue anything about the terms. Statute of frauds is satisfied, so now 
					parties can present evidence on the terms.
			f. HYPO: You buy 2 iPhones for $400 each at the Apple Store. Does the Statute of 
				Frauds apply to this transaction?
				i. Cts. are split on this issue. Some say you can add them, but others say they 
					are two separate Ks.
		6. 2-201(2): If both parties are merchants, and a writing in confirmation of the K is sent to 
			the other party within a reasonable, and is good against the sender under (1) 
			(signed by sender, quantity, etc.), AND the party who receives it has reason to know 
			of its contents, (1) is satisfied if there is no objection within 10 days.
			a. This satisfies the writing requirement.
			b. Has to be received by someone who has reason to open the document and read it. 
				Can’t just send the document to an obscure office of a huge company.
			c. A merchant is a person who 1) deals w/ goods of the kind, 2) holds himself out as 
				having knowledge or skill, or 3) was hired by a merchant (employee or agent 
				of the merchant). See 2-104(1).
			d. HYPO: Bicycle retailer orders 100 X-19 Schwinn bikes by phone, for a price of 
				$6000. 4 days later, retailer gets a confirming letter from Schwinn in the mail, 
				dated the day of the conversation, signed, that says, “This will confirm our 
				deal for the X-19 bikes we made earlier today. As promised, we’ll deliver the 
				bikes no later than March 1, and hope to get them to you by February 15.”
				i. This is an ineffective merchant’s confirmatory memo b/c there is no 
					quantity term. Not effective to bind the sender under 2-201(1). MUST 
					have quantity.
				ii. Might be different if memo had said “This will confirm our deal for $6000 
					worth of X-19 bikes….” Could figure out quantity.
		7. Decatur Cooperative Association v. Urban: Buyer sent a confirmatory memo to Urban 
			agrees to sell it some wheat. Urban doesn’t follow through on his promise to sell the 
			wheat. He never responded to the memo. Ct. said there was no statute of frauds 
			defense here b/c Urban wasn’t a merchant.
			a. Urban was a merchant in the growing of wheat, but not in the selling of wheat.
		8. 2-201(3): Exceptions to the Statute of Frauds
			a. (a): if the goods are to be specially manufactured for the buyer and aren’t suitable 
				for sale to others in the ordinary course of the seller’s business, and the seller 
				has made a substantial beginning of manufacture or commitments for 
				procurement;
			b. (b): if the party against whom enforcement is sough admits that a K for sale was 
				made, but the K isn’t enforceable beyond the quantity of goods admitted;
			c. (c): with respect to goods for which payment has been made and accepted or 
				which have been received and accepted.
			d. HYPO: PIP Instant Printers is having a slow month. So it prints up 30,000 
				calendars w/ Loyola’s name and logo on them and delivers them to the law 
				school. Loyola correctly contends it never ordered the calendars and refuses 
				to pay. PIP brings suit, resting its case on 2-201(3)(a). What result?
				i. This does fall under exception (a) b/c this is a very unique good. The 
					evidentiary gate is up. Now Loyola can bring in evidence that there 
					was never a K.
				ii. Losing the statute of frauds defense does NOT mean you lose the case! Just 
					means you have to move forward and argue the merits.		
				iii. Same if PIP had sent a confirmatory memo and Loyola did nothing for 10 
					days. Loyola would lose the statute of frauds defense, but could still 
					argue there was never a K.
			e. 2-201(3)(c): What about part performance? If there has been part performance of 
				15 tons, can you go into ct. and say K is really for 100 tons? Does this lift the 
				evidentiary gate?
				i. Trend is that you can only enforce a K to the extent of delivery. But some 
					cts. will allow evidence about additional deliveries.
		9. Lewis v. Hughes: Attorney got the defendant to admit to all of the elements of the K w/o 
			actually admitting he formed a K. Used that testimony to enforce the K against him.
		10. Lige Dickson Co. v. Union Oil Co. of CA: Lige purchased all of its supply of liquid asphalt 
			from D. Price increased and P requested an oral guarantee against further increases 
			that would affect existing Ks. D agreed. Trial ct. found there was an oral K, but the 
			statute of frauds prevented its enforcement. Ct. refused to apply promissory 
			estoppel in a case where the statute of frauds prevented enforcement.
			a. Want something based in writing. 
			b. But prof thinks estoppel should be a reason to allow an elimination of the defense. 
				Under 1-103, the principles of law and equity supplement all provisions of 
				the UCC. This might just be the fair thing to do.
		11. HYPO: Have an oral K for $500, and want to sue for $499 in small claims court. Can you 
			raise the statute of frauds?
			a. YES, b/c the actual K is for more than $500. Doesn’t matter how much a party tries 
				to enforce the K for, just matters how much K was supposed to be for.
	E. Battle of the Forms (2-207) – see chart
		1. At CL, the acceptance had to be the mirror image of the offer to form a K. Any variation 
			from offer would be a counter-offer. But could form a K if there was performance 
			(ex. Seller ships goods). Then, under the last shot doctrine, the counter-offer will 
			prevail (last offer and seller “accepted” by performing).
		2. C. Itoh & Co. v. Jordan International: Itoh is the buyer and Jordan is the seller. The Itoh 
			sales form didn’t have an arbitration term. Jordan sent a confirmation of receipt of 
			the form on its own form that did include an arbitration term. There was a problem 
			and Itoh sued Jordan, but Jordan wanted to go to arbitration. 7th Circuit said the 
			arbitration term from Jordan’s form had to be enforced. 
			a. At CL, there would have been acceptance of the arbitration term by Itoh b/c Itoh 
				accepted the shipment and paid for it (last shot doctrine).
			b. But under 2-207, there’s a K w/ an arbitration term.
		3. UCC 2-207
			a. First, determine if there is a K under 2-207(1):
				i. Need a definite and seasonable expression of acceptance, or a written 
					confirmation.
					A. If there are either of these things, there’s a K. 
					B. It’s OK if there are different or additional terms.
			b. Next, determine the terms under 2-207(2):
				i. Additional terms are proposals if one party is NOT a merchant. But if BOTH 
					are merchants, the terms become part of the K UNLESS:
					A. Offer expressly limits acceptance to the terms of the offer;
					B. Materially alter the deal; OR
					C. Notification of objection has already been given or is given within a 
						reasonable time after notice of them is received.
						1. “Materially altered” means it will so result in surprise or 
							hardship if incorporated w/o express awareness by the 
							other party.
						2. Most cases say arbitration is NOT a material alteration.
			c. If there is no K under (1), go to 2-207(3):
				i. Can create a K through conduct of both parties that is sufficient to establish 
					a K, even w/o writings sufficient under (1).
				ii. The terms are the terms parties agree to, and the gap-filler terms from the 
					UCC.
				iii. Knock-Out Rule: Once performance takes place, the terms are the terms 
					both parties agree to, but NOTHING else.
					A. This prevents surprise. Once performance is complete the parties 
						know the terms will be the agreed-upon terms and gap-fillers. 
				iv. Typically, only find a K under (3) if there is the “expressly made 
					conditional” language on the form (turns the 2nd form into a counter-
					offer that’s never accepted).
		4. Different v. Additional Terms
			a. 2-207(1) discusses additional terms and/or different terms, but 2-207(2) only 
				discusses additional terms. How is this resolved?
			b. White argues that comment 3 resolves this inconsistency by referring to both 
				additional and different terms in relation to 2-207(2), so this was just a 
				drafting error.
			c. Summer says that different terms just don’t become part of the K under 2-207(2). 
				Comment 6 says that when there’s a conflict, each party is assumed to object 
				to the conflicting terms and the conflicting terms don’t become part of the K.
			d. So, if the cts. adopt White’s view, the different terms could become part of the 
				deal, the same way additional terms do. But if the cts. adopt Summer’s view, 
				different terms can never become part of the K b/c 2-207(3) knocks out 
				different terms (and not included in 2-207(2)).
				i. Most cts. follow White’s view, and read “different” into (2).
			e. HYPO: Merchant Buyer’s form has Term A, Term B, Premium Grade, and says offer 
				is expressly limited to acceptance of terms set forth herein. Merchant Seller’s 
				form has Term A, Term B, Standard (merchant) Grade. The parties perform, 
				but materials are “merchant” grade, not standard. What result?
				i. There are different terms, and the buyer expressly limited acceptance of 
					terms set forth herein (see 2-207(2)(a). Under White’s view, the 
					buyer wins b/c the standard grade is a different term and will not 
					become part of the K. Under Summer’s view, both terms get knocked 
					out under (3) and gap-fillers say goods must be merchantable quality, 
					so seller wins.
			f. HYPO: GM’s purchase order includes Term A, Term B, and 100 tons of steel. U.S. 
				Steel’s acknowledgement includes Term A, Term B, and 15 tons of steel. No 
				performance yet. What result?
				i. The terms are very different, so this might not be a definite and seasonable 
					expression of acceptance. There is a huge difference btwn 100 tons 
					and 15 tons. This probably isn’t a K.
			g. HYPO: Merchant Buyer’s form included Term A, Term B, and $30/ton. Merchant 
				Seller’s form included Term A, Term B, and $32/ton. A reasonable price is 
				$31/ton. What is the K price if the parties perform?
				i. Ct. will apply the knock-out rule and a reasonable term will be inserted. 
					Have a price ($31/ton), but might have a problem w/ quantity.
			h. HYPO: Netflix orally orders 1,000 Dark Knight DVDs from Paramount @ $10/DVD. 
				Paramount then sends a merchant’s confirmatory memo to Netflix 
				confirming the order of 1000 Dark Knight DVDs for $10.02/DVD. Netflix 
				receives the memo, but doesn’t respond within 10 days. Is there a K? What 
				effect does the Statute of Frauds have? What are the terms?
				i. Netflix loses the statute of frauds defense here b/c received the memo, but 
					didn’t respond within 10 days.
				ii. Can have a 2-207 problem w/ an oral K followed by a written confirmation 
					(see Comment 1). So, 2-207 does control here.
				iii. Under 2-207(2) is the increased price a material alteration to the deal? If 
					it’s not material, then the new price becomes part of the K.
					A. Always keep the White and Summer viewpoints in the back of your 
						mind. These are different terms, so Summer says they can’t 
						come in.
			i. HYPO: Buyer’s form includes Term A, Term B, and arbitration. Seller’s form 
				includes Term A and Term B. Is the arbitration term different or additional?
				i. Litigation is implicit in the UCC to enforce a deal, arbitration is probably a 
					different term.
		5. CISG
			a. Article 19(1): Most of the time, different terms in an acceptance are treated like a 
				counter-offer. But under (2), if the terms don’t materially alter the terms of 
				the offer, then the different terms become part of the K. The terms would be 
				the terms of the offer w/ the modifications in the acceptance. (3) gives 
				examples of what is material. If terms are material, they do NOT become part 
				of K. Only exception is if the original offeror objects to the different terms.
		6. Hill v. Gateway 2000: Deals w/ shrink-wrap Ks. The Hills bought a computer from 
			Gateway. There were additional terms inside the box that included an arbitration 
			term, and said terms would be accepted if the computer wasn’t returned within 30 
			days. Ct. says the terms are effective against the Hills.
			a. Ct. said 2-207 didn’t apply here b/c there was only one form.
				i. But this is wrong b/c Comment 1 says that 2-207 applies to an oral offer 
					followed up by only one form.
				ii. But the problem w/ applying 2-207 is that the Hills are consumers, and 
					under (2) the additional terms are considered proposals.
			b. Since the Ct. said 2-207 didn’t apply, this is just a CL issue. Ct. said the K was 
				formed when the Hills opened the box and read the terms.	
				i. Ct. is wrong here too. Gateway would assume the K was formed when the 
					consumer agreed to pay for the computer and Gateway agreed to ship.
				ii. And 2-204 says that a K is formed when parties intend to be bound (this 
					should be when Gateway agrees to ship or consumer agrees to pay).
			c. This case is wrong on many levels.
		7. Klocek v. Gateway, Inc.: Klocek purchased a computer from Gateway. Standard Terms 
			were included in the box, and stated that consumer accepted if he kept the computer 
			for 5 days. Included an arbitration term. P sued Gateway for breach of warranty, and 
			Gateway said the case had to go to arbitration first. Ct. said 2-207 applied. Since P 
			wasn’t a merchant, 2-207(2) says the additional terms were just proposals.
			a. This is the correct analysis!!!!!!
	F. Articles 2 and 2A and Electronic Commerce 
	G. Contract Modification
		1. HYPO: B and S have a K that calls for delivery on June 5th. In a conversation after the K is 
			executed, they agree to push back delivery until July 15. How might this be analyzed 
			as a modification? As a waiver? Any other way?
			a. It’s a modification b/c it’s a difference in a term that was in the K, and both parties 
				explicitly agreed that it be changed.
			b. It’s a waiver if only party changed the delivery term and performed, and the other 
				party accepted the change by accepting performance.
				i. Waiving the right to sue for failure to deliver on June 5th.
			c. Doesn’t really matter if we analyze this as a modification or waiver. Rights and 
				damages are essentially the same.
		2. Folks v. Beers: Folks lent Beer money, and he was supposed to pay it back by a certain day 
			w/ interest. Beer went to Folks on that day and said he didn’t have the money, so he 
			said he would give her $500 now and pay the rest in installments, but she had to 
			waive interest. She agreed. He paid the $500 and the monthly payments until he 
			paid off the debt. Then Folks sued for the interest. Folks won b/c there was no 
			consideration for the modification.
			a. COMMON LAW CASE!
			b. Case was brought under the pre-existing duty rule. Folks didn’t get anything extra 
				from the bargain to extend the payments w/o interest, so it wasn’t 
				enforceable. Only the first agreement was enforceable.
			c. 2-209(1) gets rid of the pre-existing duty rule from CL.
		3. Ricketts: Employer told his employees that he would have to let 25% of them go unless 
			they all took a 25% cut in pay. But if they chose to take the cut in pay, he would 
			restore their wages once the war was over. Once the war ended, they went back to 
			their original wages, and the employees sued for back wages. Employees lost b/c the 
			Ct. said there was a rescission of the original employment K, so they were all 
			essentially fired and then re-hired under the new K at the lower wage w/ the 
			promise of a higher wage later.
		4. 2-209: Modification, Rescission, and Waiver – (1) An agreement modifying a K needs no 
			consideration to be binding.
			a. Once you don’t need consideration for a modification, have to watch out for:
				i. Extortionist: “Pay me an extra $10,000 or I’ll delay sending you the parts so 
					you’ll never get the repair done on time.”
				ii. Profiteer: Market goes down after K and buyer says he will only pay the 
					lower price, or he will just buy elsewhere since the cost of suit will be 
					more than just taking the lower price.
				iii. Dishonest Compromiser: Makes up a dispute that doesn’t exist hoping to 
					create a compromise that will change the terms b/c that would be 
					cheaper than suing.
			b. UCC says we should deal w/ these people under the good faith doctrine (1-304).
				i. 2-209 Comment 2: Modifications made must meet the test of good faith.
			c. UCC deals w/ the evidentiary problem by requiring statute of frauds be satisfied if 
				the K can successfully be modified. Need to satisfy 2-201, if applicable.
				i. Comment 3: No oral testimony if the K price is more than $500. Such 
					modifications have to be shown by an authenticated memo.
				ii. This rule gives some more protection against the people listed above.
			d. 2-209(2): A signed agreement can’t be modified or rescinded if there is a 
				provision that says there can’t be a modification or rescission except in 
				writing.
				i. This is a private statute of frauds (more stringent requirements).
				ii. Main rationale for this rule was that the main office didn’t want its 
					salesmen making deals the main office didn’t want to make.
			e. 2-209(4): If an attempted modification or rescission didn’t satisfy (2) or (3), it can 
				still be a waiver.
				i. Helps protect legitimately made waivers. Without this section, the cts. were 
					sanctioning more fraud than preventing it. There are real 
					modifications that aren’t in writing, so the cts. couldn’t enforce those.
		5. Wisconsin Knife Works v. National Metal Crafters: Wisconsin ordered spade bit blanks 
			from National. Wisconsin’s purchase orders included a term that said acceptance 
			was an unqualified agreement to the terms and no modification of the K was binding 
			on Wisconsin unless made in writing and signed by Wisconsin’s representative. 
			National missed the initial delivery dates, but Wisconsin didn’t immediately declare 
			a breach. Wisconsin finally notified National the K was terminated and sued 
			National. Wisconsin argued there couldn’t be a different delivery date b/c it wasn’t 				requested in writing. Ct. said an attempted modification was a waiver under (4) 
			ONLY if there is reliance. 
			a. Posner said there needed to be reliance in (4), otherwise there would be no 
				distinction btwn (2) and (4). Also discussed (5), where a waiver can be 
				withdrawn UNLESS there is reliance on the waiver. (Not supported by UCC).
				i. Here, the reliance would be National maintaining its equipment and making 
					the drill bits. The party showing reliance is the party that wants to 
					take advantage of the waiver.
			b. Dissent says that waiver is unilateral and does NOT need reliance.  And it 
				wouldn’t make sense to read reliance into (4), b/c reliance is a substitute for 
				consideration, and consideration was taken out in (1).
			c. Three possible views of this case:
				i. Never a modification or attempt at modification. Wisconsin could sue any 
					time btwn the breach and the SoL. (Wisconsin’s view).
				ii. There was a modification, and Wisconsin waived its right to damages by 
					not enforcing the original delivery date.
				iii. There were no firm delivery dates, so Wisconsin breached first by 
					terminating the K. (National’s view).
		6. BMC Industries, Inc. v. Barth Industries, Inc.: Original K delivery date was October 1987. 
			Finally delivered in May or June 1989. BMC asked for assurances from Nesco in 
			August 1988. Nesco argues there was an oral modification re: delivery dates, but 
			BMC argues Nesco breached when it didn’t deliver in October 1987. Evidence 
			suggests that BMC didn’t insist on the 1987 delivery date. BMC claimed it could sue 
			Nesco any time after Nesco failed to deliver. Ct. rejected this and held that BMC 
			waived the October 1987 delivery date.
			a. Buyer has to object within a reasonable time when the seller fails to deliver a 
				product on time. Here, BMC never objected and never warned Barth it was 
				going to sue until 2 years after the initial breach.
			b. Ct. said there doesn’t need to be detrimental reliance for waiver under 2-209.
		7. CISG
			a. Article 29: Posner’s view wins. No modification, except in writing. But if the other 					party relies, could be precluded from asserting no modification provision.
	H. Firm Offers
		1. At CL, offers were freely revocable, unless there was reliance OR it was an option K, 
			where you pay to keep the offer open.
		2. 2-205: Firm Offers
			a. An offer BY a merchant,
			b. That is a signed writing,
			c. That gives assurance it will be held open, 
			d. Is irrevocable even w/o consideration or reliance
				i. For time stated,
				ii. For reasonable time if no time stated,
				iii. But in no event for longer than 3 months.
		3. Friedman v. Sommer: Under 2-205, signed offers that give assurance it will be held open 
			are irrevocable during the time state. Here, since there was no such assurance that 
			the offer would remain open, the offer was revocable.

III. Terms of the Sales Contract
	A. Terms of the Agreement
		1. The Concept of Agreement
		2. Express Terms and the Limitations on Them
			a. Campbell Soup Co. v. Wentz: Campbell Soup entered a K w/ Wentz for the purchase 
				of carrots. The terms were very one-sided in favor of Campbell. Wentz 
				refused to deliver the carrots, and Campbell sued for specific performance. 
				Had a futures K for $30/ton for the special carrots. There was a worldwide 
				shortage of these carrots, and the market price went up to $90/ton. Wentz’s 
				neighbor agreed to buy his carrots for $62/ton, and the neighbor then sells 
				those carrots for $90/ton. Wentz claimed he didn’t have enough carrots to 
				deliver to Campbell. Wentz argued the K was unconscionable, and the Ct. 
				agreed, so unenforceable.
				i. Specific performance is an equitable remedy, and can’t get equity under a 
					one-sided K. Campbell might have a right to monetary damages, but 
					didn’t sue for that here.
				ii. Ct. decided the $30/ton price was unconscionable. 
				iii. If a ct. determines a term is unconscionable, the ct. can:
					A. Refuse to enforce the unconscionable term(s),
					B. Refuse to enforce the entire K,
					C. Limit the application of any unconscionable clause to avoid an 
						unconscionable result.
						1. This means the ct. can basically re-write the K. Critics hate 
							this provision. Makes things unpredictable. 
			b. A&M Produce Co. v. FMC Corp.: A&M buys a tomato sorter from FMC. FMC was a 
				big company and A&M was small and didn’t know anything about tomato 
				machinery. A&M relied on FMC’s expertise. The machine never worked 
				properly. Ct. said the K was unconscionable.
				i. Ct. said there were 2 kinds of unconscionability: procedural and 
					substantive.
					A. Procedural: Absence of meaningful choice.
						1. Oppression: Inequality of bargaining power
						2. Surprise: Terms are hidden in prolix
					B. Substantive: Terms unreasonably favorable to other party.
				ii. Here, there was procedural unconscionability (oppression and surprise). 
					A. Oppression – big company v. small company; no negotiation over 
						terms (A&M never asked to negotiate and was never made 
						aware of option to negotiate).
					B. Surprise – Terms were complex and unusual (even though A&M 
						had time to read the K and take it to a lawyer); burden is on the 
						party submitting the form K to show that the other party had 
						knowledge of any unusual or unconscionable terms.
				iii. There was also substantive unconscionability. The terms were 
					unreasonably favorable to the seller (FMC)  - disclaimed ALL 
					warranties, consequential damage term was in FMC’s favor b/c a few 
					lost tomatoes don’t cost that much, but lost profits are huge.
					A. K basically took away everything A&M was bargaining for.
				iv. Most unconscionability cases involve an individual, not businesses. Most 
					businesses have equal bargaining power and know how to deal w/ 
					these problems.
			c. No unconscionability provision in the CISG.
		3. The Hierarchy of the Various Components of Agreement
			a. The Parol Evidence Rule (tells us if there was an agreement outside the K)
				i. 2-202: Final Written Expression: Parol or Extrinsic Evidence
					A. First, ask if the K was intended to be fully integrated (final 
						agreement btwn the parties).
					B. If the agreement is partially integrated, certain evidence can come 
						in that can’t come in if K is fully integrated.
						1. Course of performance, course of dealing, or usage of trade 
							ALWAYS come in IF they explain the terms, but are NOT 
							contradictory.
						2. Contradictory terms NEVER come in.
						3. Consistent additional terms come in IF K is partially 
							integrated.
				ii. ARB, Inc. v. E-Systems, Inc.: Last written K had a few terms that said ARB 
					could recover damages. E-Systems argued there was an oral 
					agreement that ARB couldn’t get cover damages. Ct. said K was 
					completely integrated, based on an integration clause (statement that 
					K is the final and exclusive terms of K). Since the no cover term is NOT 
					part of the K and K is completely integrated, the parol evidence rule 
					excludes evidence of the oral agreement.
					A. Ct. said that even if this wasn’t a completely integrated K, the 
						evidence still couldn’t come in.
					B. Is this a consistent additional term OR a contradictory term?
						1. TEST: The absence of reasonable harmony in terms of the 
							language and respective obligations of the parties. (No 
							one uses this test).
						2. 2-202 Comment 3: If the additional terms are such that, if 
							agreed upon, they would certainly have been included 
							in the document in the view of the ct., then evidence of 
							their alleged making must be kept from the trier of fact.
						3. Ct. said the term here was contradictory b/c if it had been 
							agreed upon, it would’ve been in the K. So even if this 
							was a partially integrated K, evidence is excluded.
				iii. HYPO: Ollie owns both Whiteacre and the parcel that immediately abuts it, 
					Blackacre. Billy agrees to purchase Whiteacre and claims that as part 
					of the purchase price Ollie agreed to remove a barn on Blackacre that 
					obscured the view from Whiteacre. Ollie denies any such agreement 
					exists, and their K is silent regarding the removal of the barn. Both 
					will testify consistently w/ the above positions at trial. What is the 
					proper result if analyzed under 2-202? Can Billy testify?
					A. First, ask if it’s a completely integrated agreement. If it is, no 
						evidence about the barn can be introduced (UNLESS course of 
						dealing, course of performance, or usage of trade). 
					B. If it’s partially integrated, ask if the term is consistent and 
						additional. Would the barn removal certainly be included in the 
						writing if it had actually been agreed on? Analyze from there.
				iv. Noble v. Logan-Dees Chevrolet-Buick, Inc.: Logan agreed to sell Noble a car. 
					The K included the price of the car and consideration for two used 
					cars. Logan introduced evidence that Noble agreed to pay an 
					additional $1500 to cover the cost of one of the wrecked cars. That 
					agreement was not in the K. The Ct. said the evidence re: the $1500 
					shouldn’t have been admitted.
					A. K was fully integrated and the $1500 wasn’t evidence of a course of 
						dealing, usage of trade, or course of performance. Not 
						admissible!
					B. Also, this was NOT a consistent term. This was something the seller 
						should have included in the K if it wanted that money. Very 
						important.
				v. Exceptions to the Parol Evidence Rule
					A. Modifications (covered by 2-209): anything after the K is signed is a 
						modification issue, NOT parol evidence. PE is only evidence 
						that occurred up to or contemporaneous w/ the signing of K.
					B. Evidence to show no agreement
					C. Evidence of a condition precedent
					D. Evidence establishing K is voidable (misrepresentation, duress, 
						undue influence, unconscionability, illegality, mistake)
					E. Evidence as to meaning of a term found in K
						1. General exception is that if the parties agree as to what the 
							terms are, then can freely bring in evidence as to what 
							the terms mean.
						2. Plain Meaning Rule (Williston): If all the words have a plain 
							meaning, then you can’t introduce evidence as to the 
							meaning of the terms. Need facial ambiguity.
						3. Reasonably Susceptible Rule (Corbin): Is the term 
							reasonably susceptible to the meaning you want to give 
							it? If yes, evidence will come in to explain the term. 
							(This is the prevailing viewpoint).
			b. Trade Usage, Course of Dealing, Good Faith
				i. Nankuli Paving & Rock Co. v. Shell Oil Co.: K said price would be Shell’s 
					posted price at the time of delivery. Nanakuli claims that Shell had 
					price protected them before, and wanted Shell to do it again. Can 
					Nanakuli introduce evidence about the meaning of the term “posted 
					price?” Claiming this is a trade usage. Ct. allowed in the evidence.
					A. Can introduce trade usage, course of performance, or course of 
						dealing IF it’s reasonably consistent w/ the disputed term.
					B. If the evidence explains or supplements the term, it’s reasonably 
						consistent.
					C. Here, the evidence of past dealing doesn’t completely negate the 
						price on delivery. So, the evidence is admissible.
					D. The agreement is what’s on the paper, PLUS the course of 
						performance, usage of trade, course of dealing (unless they 
						aren’t consistent).
					E. Here, the course of performance was that Shell had price protected 
						Nankuli twice in the past. 
						1. Need more than one instance to be a course of performance. 
							That would just be a waiver.
					F. Ct. also said Shell violated good faith b/c it didn’t give Nanakuli 
						enough notice before raising prices. 
				ii. Trident Center v. Conn. Gen. Life Ins.: Connecticut loaned Trident money. 
					The loan stated that Trident couldn’t prepay for the first 12 years, and 
					if Trident defaulted Connecticut had the option of acceleration w/ a 
					10% prepayment fee. Trident wanted to renegotiate, but Connecticut 
					refused. Trident tried to prepay, but Connecticut again refused. 
					Trident then sued, seeking declaratory judgment that it was entitled 
					to prepay on the loan. Under the CA rule, all terms are considered 
					ambiguous, so can introduce evidence as to what the terms mean.
					A. In Pacific Gas & Electric, the Ct. held that there was no such thing as 
						unambiguous language, so a party was always entitled to 
						introduce extrinsic evidence to prove the writing meant 
						something else.
					B. Ct. here says the term in the K is unambiguous, but still has to 
						remand for consideration of the evidence that the term actually 
						meant something else.
					C. PG&E basically opens the evidence gate to almost everything and 
						anything as to what the terms mean. NOT for different or 
						additional terms!!!!!
				iii. Hierarcy of Terms
					A. Express Terms
					B. Course of Performance
					C. Course of Dealing
					D. Usage of Trade
		4. Risk of Loss (2-319)
			a. At CL, risk of loss depended on title.
			b. Destination K: Seller must deliver the goods to the Buyer’s place of business or to 
				other specific place designated by the Buyer. Risk passes to Buyer upon 
				delivery, plus tender. Risk passes late.
				i. Tender: Put and hold conforming goods at Buyer’s disposition at 
					reasonable hour, plus notification to Buyer (see 2-503).
			c. Shipment K: Seller need only deliver goods either to a carrier or to Buyer directly, 
				at Seller’s place of business. Risk passes upon delivery to carrier or tender to 
				Buyer. Risk passes early.
			d. HYPO: LA Buyer, NY Seller. FOB NY
				i. Shipment K. RoL shifts upon delivery to carrier at S’s place of business. S’s 
					price does NOT include shipping. S is only obligated to bear the 
					expense and risk of putting the goods in the possession of the carrier. 
					See 2-319(1)(b).
			e. HYPO: LA Buyer, NY Seller. FOB LA
				i. Destination K. S has RoL until goods get to LA. S’s price includes shipping 
					charges. S must at his own expense and risk transport the goods to the 
					designated delivery point and there tender them. See 2-319(1)(b).
			f. HYPO: LA Buyer, NY Seller. FOB SS Normandy, NY Harbor.
				i. RoL passes upon delivery of the goods on board the vessel. S must at his 
					own expense and risk load the goods aboard. See 2-319(1)(c).
			g. HYPO: LA Buyer, NY Seller, FAS SS Normandy, NY Harbor
				i. RoL passes upon delivery and tender of the goods alongside the vessel. S 
					must at his own risk and expense deliver the goods alongside the 
					vessel. See 2-319(2).
			h. If it’s a shipment K, then Buyer has to give instructions for making delivery (ex. 
				where should S deliver, what kind of vessel should S use, etc.).
			i. 2-319(4): If LA Buyer and NY Seller AND FOB SS Normandy, NY Harbor OR FAS SS 
				Normandy, NY Harbor, then B must make payment against tender of the 
				required documents. Whenever S uses a common carrier, he gets a bill of 
				lading. This bill of lading entitles the buyer to get the goods from the carrier. 
				So the seller sends the bill to the buyer, and the buyer pays against getting 
				the paper that entitles him to get the goods.
			j. HYPO: LA Buyer, NY Seller. CIF Los Angeles. (See 2-320) – Shipment K.
				i. S’s price includes cost, insurance, and freight.
				ii. S must deliver to carrier and get bill of lading, load goods on to carrier and 
					get receipt that price has been paid, obtain insurance, w/ B as payee, 
					prepare invoice of goods, and forward and tender all goods to B w/ 
					commercial promptness.
			k. HYPO: LA Buyer, NY Seller, C&F Los Angeles (See 2-320) – Shipment K
				i. This is exactly the same as CIF, except S does NOT get insurance. So price is 
					just cost and freight, and S does NOT have to get insurance w/ B as 
					payee.
			l. HYPO: LA Buyer, NY Seller. Cost of goods = $25,000, Cost of Freight = $2000, Cost 
				of Insurance = $500. What is S’s quoted price for:
				i. FOB, NY: $25,000 (B pays separate shipping)
				ii. FOB, LA: $27,000 (price includes shipping costs)
				iii. CIF LA: $27,500 (S has to pay for insurance)
				iv. C&F LA: $27,000 (no insurance)
				v. Difference btwn FOB, LA and C&F LA is risk of loss. FOB LA is a destination 						K and RoL transfers in LA. C&F LA is a shipment K and RoL passes in 
					NY.
			m.  A.M. Knitwear Corp. v. All America Export-Import Corp.: Goods were loaded onto 
				containers, but were stolen before they got to the carrier. Shipment term was 
				FOB plant (seller’s plant). RoL would pass when the carrier picked up the 
				goods from seller’s plant. S argued that FOB terms was a price term, not a 
				delivery term. Ct. disagreed and said S still had RoL.
				i. Ct. discussed 2-509, the general risk of loss transferring provision. Says the 
					RoL passes to buyer when seller delivers the goods to the carrier.
				ii. But, under 2-509(4), the parties can change the RoL rules and the meaning 
					of terms like FOB. S is arguing here that the FOB term in its K was just 
					a price term and had nothing to do w/ RoL or delivery.
				iii. Ct. agreed that the meaning can be changed under (4), but here the 
					buyer’s form had a spot for FOB terms, but the actual FOB terms were 
					written in a different spot. The meaning of FOB is clear, and the ct. 
					doesn’t want to change it.
			n. Silver v. Wycombe, Meyer & Co.: Silver is an individual buyer and Wycombe is a 
				furniture retailer. Silver ordered some furniture, but asked for partial 
				delivery at first. Before the remaining furniture was delivered, it was 
				destroyed in a fire. Ct. said Wycombe (seller) had the RoL.
				i. Under 2-509(3), risk of loss passes to B upon receipt of goods IF S is a 
					merchant (otherwise it passes at tender).
					A. We have this rule b/c merchant sellers are more likely to have 
						insurance to protect the goods and actually prevent loss.
				ii. S tried to argue it was just a bailee (someone who holds goods for another 
					person, but doesn’t claim ownership). Ct. said it wasn’t a bailee, but it 
					would have won IF it had been.
					A. Under 2-509(2), the RoL would shift to B if S was a bailee.
						1. Risk passes to B upon 1) receipt of possession or control of a 
							negotiable document of title, or 2) an acknowledgment 
							by bailee of B’s right to possession, or 3) receipt of 
							possession or control of a non-negotiable document of 
							title or other direction to deliver in a record.
					B. Here, Wycombe was NOT a bailee b/c it wasn’t a 3rd party. There 
						was no delivery of the goods to Wycombe; goods never left its 
						possession.
				iii. HYPO: A sells his refrigerator to B. B gives A a check, and says he’ll pick it 
					up tomorrow. A’s house burns down and the refrigerator is destroyed. 
					Who has the risk of loss?
					A. A isn’t a merchant, RoL passes to B upon tender (see 2-509(1)(b)).
				iv. HYPO: If Sears sells you a refrigerator, and will deliver it using its own 
					trucks, is that a carrier? Is that a 2-509(1) or (2) issue?
					A. A carrier is a licensed 3rd party common carrier of freight, NOT a 
						company’s own employees. Sears is NOT a carrier!
					B. If the goods were destroyed on the way to your house, RoL would 
						be governed by 2-509(3) b/c Sears is a merchant.
					C. Need to be a real, licensed common carrier to fall under 2-509(1).
			o. Jakowski v. Carole Chevrolet, Inc.: B buys a Camaro from S. K said the car was 
				supposed to be undercoated. It was delivered to B, but hadn’t been 
				undercoated. S called the next day and asked B to bring it back to be 
				undercoated. After B brought it back, it was stolen from S’s property. B 
				argued that 2-510 applied and RoL was on S. Ct. agreed.
				i. 2-510: Effect of Breach on RoL – (1): Where a tender or delivery of goods so 					fails to conform to the K as to give a right of rejection, the risk of their 
					loss remains on the seller until cure or rejection.
				ii. Ct. said there were 3 questions to determine if 2-510 applied: 1) Did the 
					car fail to conform? 2) Did B accept despite the non-conformity? 3) 
					Did S cure the defect prior to the theft?
					A. 1) Yes, car didn’t conform to K b/c wasn’t undercoated. 2) B didn’t 
						accept b/c there wasn’t enough time; S notified B of problem 
						soon after delivery and B didn’t have time to inspect the car. 3) 
						S didn’t fix defect before theft.
				iii. RoL stayed w/ S, so B didn’t have to pay for stolen car.
			p. CISG
				i. Article 67: In a destination K, risk doesn’t pass until handed over to carrier 
					at the buyer’s destination.
				ii. Article 69: If there isn’t a carrier, the risk passes to the buyer when he 
					takes over the goods, of if he doesn’t do so in due time, then risk 
					passes at tender.
				iii. No provision for effect of breach on RoL.
		5. Special Arrangements
			a. Sale or Return; Sale on Approval (See 2-326)
				i. Sale on Approval K: If goods are delivered primarily for use and may be 
					returned by B even though they conform to K.
					A. Need the words “on approval” in K
					B. Almost always a merchant S and either a consumer or merchant B.
				ii. Sale or Return K: Goods are delivered primarily for resale and may be 
					returned by B even though they conform to K.
					A. Typically done by merchants w/o much market power.
				iii. Consignment K: Two kinds: 1) pure agency; 2) agency coupled w/ a 
					security interest.
					A. Equal rights btwn consignor and consignee in a pure agency 
						consignment.
					B. In a security interest consignment, creditors can attach the goods, 
						subject to security interest of consignor (have to pay off the 
						consignor’s creditors first, then take what’s left).
					C. A buyer in the ordinary course of business gets the TV free of the 
						security interest (the interest transfers from the good to the 
						money paid for the good).
				iv. HYPO: Sam’s of Beverly Hills sells a $50,000 sofa to Betty Buyer on a SOA 
					basis. A fire at Betty’s home (not her fault) destroys the sofa 2 days 
					after delivery. On whom is RoL?
					A. 2-327(1)(a): Although the goods are identified to the K the RoL and 
						the title don’t pass to B until acceptance
					B. 2-327(1)(b): Use of the goods consistent w/ the purpose of trial 
						isn’t acceptance but failure seasonably to notify S of election to 
						return goods is acceptance.
				v. HYPO: Same as above, but instead of a fire a judgment creditor of Sam’s 
					wants to repossess the sofa 2 days after delivery.
					A. 2-326(2): Goods held on approval are NOT subject to the claims of 
						B’s creditors until acceptance.
					B. 3-327(1)(b): Use of goods consistent w/ the purpose of trial isn’t 
						acceptance but failure seasonably to notify S of election to 
						return goods is acceptance.
				vi. HYPO: Same as above, but instead of a fire or creditors, Betty decides she 
					doesn’t want the couch. She tells Sam’s that her butler will deliver it to 
					Sam’s later in the day. On the way to Sam’s the butler gets T-boned 
					through no fault of his own on Rodeo Drive. The couch is destroyed. 
					On whom is the RoL?
					A. 2-327(1)(c): After due notification of election to return, the return 
						is at the seller’s risk and expense.
				vii. HYPO: Panasonic sells 1000 42-inch plasma TVs to Best Buy on a SOR 
					basis. Best Buy declares bankruptcy and its creditors want to sell the 
					TVs for their benefit.
					A. 2-326(2): Goods held on sale or return are subject to claims of the 
						buyer’s creditors while in the buyer’s possession.
				viii. HYPO: Same as above, but instead of declaring bankruptcy, Best Buy sells 
					600 TVs, and sends the remaining 400 back via a ship selected by 
					Panasonic. The ship sinks in an unexpected storm and the sets are 
					destroyed. On whom is the RoL?
					A. 2-327(2)(b): Under a sale or return the return is at the buyer’s risk 
						and expense.

IV. Express and Implied Warranties
	A. Introduction
		1. A warranty is a representation about an attribute or quality of the good.
		2. Can sue in tort or K. Tort law treats a warranty claim as fraud or deceit. Mental state is 
			very important. But K warranty law is strict liability; breach the warranty, you have 
			to pay.
		3. There are two ways to look at a K breach of warranty claim:
			a. Rescission: Upon a misrepresentation, K is voidable by the person that received 
				the misrepresentation. Puts you back in the position you would have been in 
				w/o K. Buyer gives goods back.
				i. Exception: Fraud in factum – where one party lies about what the 
					document is. K is void.
			b. Breach of warranty claim – buyer keeps the goods, but sues for damages.
			c. Can do both in some instances. 
	B. Express Warranties
		1. Elements of an Express Warranty claim (2-313)
			a. Sale of goods,
			b. Any of the following made by, or attributable to, the seller:
				i. Affirmation of fact or promise relating to the goods;
				ii. Description of the goods;
				iii. Showing a sample or model,
			c. The affirmation, description, or sample becomes part of the basis of the bargain,
			d. The goods fail to conform,
			e. Failure to conform causes (both actual and proximate cause),
			f. Damage, and
			g. Give notice that you’re suing for this claim.
				A. Want to give notice b/c it gives S a chance to cure the problem
				B. Most cts. ignore the notice rule now.
		2. Doug Connor, Inc. v. Proto-Grind, Inc.: Connor had a land-clearing business and he was 
			interested in D’s grinder. The affirmation here was a brochure that described the 
			machine as tough and trouble-free, and listed timber, stumps, and RR ties as 
			material the machine could grind.  Connor had trouble grinding palm trees. Claimed 
			the salesman told him the machines would do what he needed it to do. Proto-Grind 
			claimed that Connor knew other people in the industry that had problem w/ the 
			machine, so he didn’t rely on the brochure. Said this was all just puffing anyway. Ct. 
			rejected the puffing claim and remanded for a full trial.
			a. Ct. said the brochure and statement by the salesman weren’t just puffing. Puffing 
				is more general, and an affirmation is more specific and detailed (the more 
				specific and detailed, the more likely to be an affirmation).
				A. Puffing, opinion, and prediction of future activity are NOT actionable 
					under 2-313 (ex. saying it’s the “best,” “high quality” might not be 
					actionable).
			b. D’s argument that P knew others had trouble w/ the machine goes to the basis of 
				the bargain requirement. If S can show B wasn’t basing his purchase on the 
				claims of S, that’s not basis of the bargain and there’s no warranty claim.
		3. Royal Business Machines, Inc v. Lorraine Corp.: Royal sold copiers to Lorraine. Made a 
			statement that copiers were “high quality,” had “low repairs,” “parts were readily 
			available,” “would bring in substantial profits,” “ machines were tested and ready to 
			be marketed,” and “machines wouldn’t cause fires.” Ct. said some of these 
			statements created express warranties, but not all.
			a. “High quality” was NOT actionable b/c it’s too specific and general. Same for low 
				repair statement.
			b. Statement about replacement parts didn’t relate to the goods being sold, so not 
				actionable.
			c. Cost of maintenance was also a statement about future activity, so not actionable, 
				but statement about cost of supplies was an affirmation of fact.
			d. Also, created an express warranty w/ statement that machines had been tested 
				and were ready to be marketed.
			e. Substantial profit statement was just puffing, so not actionable.
			f. Statement about machines not causing fires was an affirmation of fact, so 
				actionable. Same for statement about required service calls.
		4. Basis of the Bargain
			a. Three possible meanings:
				i. Reliance – S tells B something and B relies on that.
					A. However, B would have to read all statements to rely.
					B. This would protect the legitimate expectations of the buyer.
					C. MOST states say this is the meaning of basis of the bargain!!!
				ii. S made an affirmation of fact during bargaining – so S would have to live 
					up to his statements, even if B didn’t rely.
				iii. Burden shifts to D to establish there was NO reliance – THIS IS WHAT 
					BASIS OF THE BARGAIN MEANS IN CA!!!
					A. Comment 3: Affirmations of fact by S during a bargain are regarded 
						as part of the description, and to remove them from agreement 
						requires clear affirmative proof.
			b. CISG doesn’t use basis of the bargain. Anything said during bargaining controls. 
				No reliance requirement! See Article 35(1).
		5. HYPO: After taking it for a test drive, Bs purchased a 10-year old car w/ 96,000 miles 
			from a used-car dealer for $800. The dealer told them that the car was mechanically 
			sound, was in good condition, and had no problems. On B’s way home after the 
			purchase, the car didn’t seem to operate properly. They took it to a mechanic, who 
			said that it needed $1500 in repairs to be made safe to drive. Bs sued, claiming 
			breach of express warranty. What result?
			a. If the car breaks down that soon after S said it was good quality, that is a breach.
		6. HYPO: To sell a used crane, S ran the following ad: “CRANE – Railroad 30 ton. McMyler 				Cummins diesel engine; 55 ft. hvy. duty boom; complete with generator for magnet 
			work. Good condition.” Assume the ad and oral statement (in very good condition) 
			created an express warranty. Assume also that at the time of sale, B and S signed a 
			document that reads as follows: “S agrees to sell and B agrees to buy the following 
			equipment: 1 Used Locomotive Crane, Manufactured by McMyler, 30-ton capacity, 
			55-ft. boom, complete w/ Cummins Diesel Engine and Generator. Price F.O.T. 
			Chicago - $4000. B understands that the K btwn the parties hereto consists solely 
			and completely of the terms found in thi instrument.” A conspicuous clause in the 
			body of the K states: “All equipment is subject to inspection and the descriptions are 
			approximate and intended to serve as a guide.” If the crane will only lift 7 tons, is 
			there a breach of express warranty?
			a. This might not be a breach b/c the crane is used. 
			b. Also know that the parol evidence rule is in some ways antagonistic to an express 
				warranty claim when the statement is made orally by S.
	C. The Implied Warranties of Merchantability and Fitness
		1. Elements of Implied Warranty of Merchantability (2-314)
			a. Sale of goods,
			b. S is a merchant w/ respect to goods of that kind,
			c. Goods don’t live up to one or more tests of merchantability,
			d. Causation (actual and proximate)
			e. Damage
			f. Notice
				i. We have this warranty b/c can’t get economic damages in tort. Economic 
					loss is a K law thing.		
				ii. This warranty helps spread risk. Merchants are in a better position to buy 
					insurance and spread out costs.
		2. The Standards
			a. Ambassador Steel Co. v. Ewald Steel Co.: P and D were steel merchants. P sold D 
				some stele, but D didn’t pay the full price b/c it claimed the steel wasn’t 
				commercial quality and that P had breached the implied warranty of 
				merchantability. P argued D never informed it of the purpose of the steel, so 
				D can’t claim it wasn’t fit for the purpose it was used. Ct. said P breached the 
				warranty of merchantability when it sold D steel that was a different quality 
				than ordinarily sold in the custom and usage of the steel business.
				i. If D had been using the steel in a really weird way, this case might be 						different. But P should know what the commercial standard for steel 
					is, since it’s in the business.
			b. Bethlehem Steel Corp. v. Chicago Eastern Corp.: Ct. said the warranty depends on 					the standards of the line of trade that fits the transaction and the seller’s 
				business, not the particular use to which the buyer puts the goods.
			c. Overstreet v. Norden Labs, Inc.: Vet purchased a drug from S that was supposed to 					prevent miscarriages in horses, but all of his horses miscarried anyway. 
				Question was whether or not B would have used a different product w/o 
				statement that the drug would prevent miscarriages. Ct. said B didn’t prove 
				causation.
				i. Here, the vet either would have used nothing and the horses would have 
					miscarried, or he would have bought the drug and the horses 
					miscarried anyway. There’s no difference in outcome.
				ii. Vet will still get his money back. See 2-714: Warranty Damages – damages 
					are the value as warranted minus the actual value. Since the actual 
					value was $0, B gets his $ back.
				iii. HYPO: B thinks a Stradivarius violin is worth $3.5 million. Paid $3 million. 
					Turns out it’s a fake and is only worth $100. Damages here would be 
					$3.5 million  - $100. So B gets more than what he actually paid.
			d. HYPO: To promote sales of its high-end Viking stoves, S advertises that it will give 
				anyone who purchases a Viking stove a free cordless phone w/ a built-in 
				answering machine. B purchases one of the stoves, installing it and one of the 
				phones in his kitchen. The answering machines short circuits and causes a 
				small fire, quickly extinguished. Has S breached an implied warranty?
				i. S can argue it’s not a merchant w/ respect to the answering machine. Can 						also argue this wasn’t a sale of the phone b/c it was given free as an 
					incentive to buy the stove.
			e. HYPO: Needing to replace some of the windows in her house, B purchases 6 
				double-paned thermal windows from S. After installation B discovers that the 
				seal is defective, water has gotten btwn the panes, and the glass is foggy. S 
				replaces the 6 windows w/ new ones. The replacement windows have a 
				sound seal, but the insulating gas btwn the panes is defective, causing the 
				glass to appear cloudy. Can B recover for breach of the implied warranty of 
				merchantability?
				i. The new set of windows weren’t a sale b/c they were just replacements. 
					This is more of a gift, not a sale. If there is something extra done, there 
					might not be a merchantability issue b/c no sale.
			f. HYPO: S, a new-car dealership, is renovating its mechanical and body repair shops. 
				To make room for a new spray-paint machine, S sells its current machine to 
				an independent body-repair shop for $6000. B installs the sprayer in its shop, 
				but when operated at full speed the machine sprays unevenly. To perform in 
				an acceptable manner, it must be used at 50% capacity. B sues for breach of 
				implied warranty of merchantability. What result?
				i. 2-314, Comment 3: Warranty of merchantability DOES apply to used goods, 
					but if a seller is just making an isolated sale of a good, it is NOT 
					considered a merchant, so warranty does NOT apply.
			g. HYPO: B purchases from S, a used car dealer, 2 2000 Ford Mustang GT Coupes, 
				one at a price of $12,000 and the other at a price of $7000. S makes no 
				express warranties other than that the cars are 2000 Mustangs, as they are. A 
				few weeks after the purchase, B discovers that both cars require a $500 valve 
				job. B demands that S bear the cost of the valve job for both automobiles. S 
				agrees to pay for the repair for the auto for which B paid $12,000, but it 
				refuses to bear the cost of repairing the $7000 car. B consults you as to 
				whether S has, in fact, conceded warranty liability as to both autos by 
				agreeing to pay for repair of the $12,000 one. What do you advise?
				i. These are two different transactions, evidenced by the different prices (see 
					Comment 7). The price is an indicator of what is expected by the 
					parties. So, the $7000 car might not have as great of expectations as 
					the $12,000 car. Might not have a merchantability claim for that car.
			h. HYPO: B orders a plate of chicken enchiladas at a Mexican restaurant. As she is 
				chewing on a forkful of enchilada, she bites down on a chicken bone and 
				chips a tooth. Is the restaurant liable for breach of the implied warranty of 
				merchantability? Would it matter if she had ordered vegetarian enchiladas?
				i. The chicken bone in the chicken enchiladas would breach the warranty. 
					This wouldn’t pass w/o objection in the trade. Same result if 
					vegetarian.
				ii. If this has been a small restaurant that advertised as making homemade 
					food, there might not be a merchantability case for the chicken bone. 
					A ct. said that a clamshell in “homemade” clam chowder wasn’t a 						breach b/c merchantability didn’t attach to the restaurant b/c it was 
					quaint and homemade, so you should expect some variation in food.
			i. HYPO: B is preparing a dish pursuant to a recipe in a cookbook. The recipe calls for 
				an ingredient known as elephant’s ear plant root. It’s common for consumers 
				to snack or taste ingredients while they cook. B casually eats a small piece of 
				the uncooked ingredient. She becomes violently ill b/c, in its raw form, the 
				plant root is highly toxic. Is the cookbook merchantable?
				i. Book publishers are almost NEVER liable for what they print in books 
					(exception is publishers of aeronautical maps).
			j. HYPO: B purchases a used 2004 Honda Accord from S, a used-car dealer, for 
				$18,000. Unknown to S, the car had been in a serious accident and had been 
				declared a total loss by the insurance company. The car wound up in the 
				hands of a rebuilder, who made enough cosmetic and mechanical repairs to 
				be able to sell it. Structurally, however, the car isn’t safe to drive. S knows 
				nothing of this prior history of the car. When B experiences excessive tire 
				wear, she investigates and discovers that the car had been declared a total 
				loss by its insurer and sold as salvage. Has S breached the implied warranty 
				of merchantability?
				i. Yes, this is a breach b/c the car doesn’t pass w/o objection in the trade (not 
					safe to drive). Doesn’t matter that S didn’t know – SL!
				ii. But if S hadn’t been a merchant, then NO breach!
			k. CISG, Article 35: Fit for the purposes for which goods of the same description 
				would ordinarily be used. Same result as Article 2 (UCC).
				i. Medical Marketing: US Buyer and International Seller. Under the CISG, if 
					there are contracting parties in two countries, the CISG controls. Ct. 
					said the seller’s country’s trade regulations apply UNLESS 1) the 
					public laws of the B and S are the same; 2) B has informed S about the 
					regulations; or 3) there are special circumstances and S either knew 
					or should have known about the regulations of B’s country.
					A. But default rule is S’s country’s trade regulations rule.
		2. Warranty and Strict Liability
			a. Manufacturing Defects: The product departs from its intended design even though 
				all possible care was exercised in the preparation and marketing of the 
				product.
			b. Failure to Warn: When the foreseeable risks of harm could have been reduced or 
				avoided by reasonable instructions or warnings by the seller or other 
				distributor, and that omission renders the product not reasonably safe. 
				(basically a negligence standard)
			c. Design Defect: Restatement 2nd §402A: Unreasonably dangerous to the user or 
				consumer. Comment i: Dangerous to an extent beyond which would be 
				contemplated by the ordinary consumer who purchases it, w/ the ordinary 
				knowledge common to the community as to its characteristics (CET).
				i. Get the Consumer Expectation Test from comment i.
				ii. Turned into almost absolute liability.
				iii. Some states didn’t like the CET, so developed the Risk/Utility Test (RUT)
					A. RUT: If the design defect was known at the time of manufacture, a 							reasonable person would conclude that the utility of the 
						product didn’t outweigh the risks inherent in the product 
						designed in that matter.
					B. Problem w/ the RUT and CET is that no product could be made to 
						satisfy these tests. So, cts. said P needed to show an alternative 
						design to prevail.
				iv. CURRENT TEST: A product is defective in design when foreseeable risks of 
					harm posed by the product could have been reduced or avoided by 
					the adoption of a reasonable alternative design by S and the omission 
					of the alternative design renders the product not reasonably safe. 
					(products liability!!!!)
			d. So, are there differences btwn a merchantability claim and a strict products 
				liability claim?
			e. Denny v. Ford-Motor Company: P’s Bronco rolled over in a crash. Jury decided 
				there was no product liability, but there was a breach of merchantability. D 
				said this was inconsistent b/c the two CoAs were identical. Ct. said these 
				were two different theories.
				i. Ct. uses the CET, even though abandoned in tort. This test is justified b/c in 
					K law, ALWAYS look to the reasonable expectations of the parties.
					A. Problem is that now there are two different tests arising from the 
						same injury. 
			f. Damages
				i. 2-714(2): In a proper case, incidental and consequential damages may also 
					be recovered (on top of actual damages).
				ii. 2-715(2): Consequential damages resulting from S’s breach include (b) 
					injury to person or property proximately resulting from any breach of 
					warranty.
					A. These two provisions seem to say the UCC allows for PI damages.
				iii. But in Restatement (3d) of Torts, said the definition of a design defect 
					should come from tort law, even if the CoA arises from a breach of 
					merchantability claim.
					A. Revised 2-314, comment 7, says that when personal injuries are 
						involved, a design defect should have the same meaning under 
						both tort and K law.
					B. Now the UCC is in line w/ tort law!!!
				iv. 2-715(2): Consequential damages resulting from S’s breach include:
					A. Economic loss beyond just the damages called for in K. B needs to 
						identify special needs to S before it can get these special 
						damages. This does NOT mean that all lost profits are 
						consequential damages – have to make the other party aware 
						of the special circumstances that might lead to consequential 
						damages (comes from Hadley v. Baxendale).
					B. Injury to person or property, limited by proximate cause.
			g. Implied Warranty of Fitness (2-315)
				i. Sale of goods,
				ii. S at time of K had reason to know of any particular purpose for which the 
					goods were required, AND
				iii. S had knowledge B is relying (and B is actually relying) on S’s skill or 
					judgment to select or furnish suitable goods, 
				iv. Goods aren’t fit for particular purpose for which they’re required,
				v. Failure to meet fitness requirements causes (proximate & actual),
				vi. Damages,
				vii. Notice.
			h. Tyson v. Ciba-Geigy Corp.: Ct. said there was no express warranty created when S 
				said the good would “do a good job” but said it DID create an implied 
				warranty. But there was evidence B relied on what S said about the product, 
				and that created the implied warranty of fitness.
				i. Prof thinks this case is dumb. These are the same warranty.
			i A.S. Leavitt v. Monaco Coach Corp.: P bought an RV and expressed certain 
				requirements to the manager re: engine power and braking. The RV didn’t 
				perform in the way P desired. It functioned properly, but not in the way P 
				needed. Sued for breach of implied warranty of fitness. P wins b/c Ct. said S 
				had reason to know P’s particular purpose and had knowledge that P was 
				relying on seller’s recommendation.
				i. The more specific the requirements B has, the more likely there will be a 
					warranty established under 2-315.
			j. Cts. are split on the issue of whether merchantability and fitness can apply at the 
				same time.
				i. Comment 2, 2-315: If it’s the ordinary purpose for which the goods are 
					used, that’s a merchantability issue, NOT fitness.

V. Disclaimers and Other Limitations on Warranties
	A. Disclaimers
		1. Sierra Diesel Injection Service, Inc. v. Burroughs Corp. Sierra bought a computer from 
			Burroughs, and the computer didn’t work very well. So, Sierra bought another 
			model, but that didn’t work either. Sierra sued for breach of implied warranty. Sales 
			K disclaimed all express and implied warranties. Ct. said the disclaimers weren’t 
			effective b/c weren’t conspicuous (see 2-316(2)).
			a. TEST for conspicuousness: 1-201(10) – Language in the body of a form is 
				conspicuous if it’s in larger or contrasting type or color.
			b. Here, the disclaimer was in larger type. But the Ct. said that type size isn’t the only 
				important thing. Also important that the disclaimers were on the back of the 
				form and the buyer wasn’t very sophisticated.
			c. Real test is a reasonable person in the buyer’s position wouldn’t have been surprised 
				to find the disclaimer in the K.
				i. Ct. made up this test. Idea comes from 2-316(3)
			d. Most cases us this ad hoc approach. But some Cts. say the UCC is a safe harbor, 
				and if the disclaimer fits the UCC definition of conspicuous, it will be effective.
			e. Today, the new Article 1 definition of conspicuous follows Sierra Diesel definition: 
				conspicuous means so written, displayed, or presented that a reasonable 
				person against which it is to operate ought to have noticed it.
		2. Gindy Manufacturing Corp. v. Cardinale Trucking Corp.: B claimed S breached a warranty 
			and that the goods didn’t work, so he stopped paying. S repossessed the goods. 
			There was an “as-is” warranty on the back of the sales K. B is claiming S never said 
			the new trailers were as-is, and if there was a problem, S ALWAYS fixed it in the 
			past. Ct. said the as-is clause was ineffective and didn’t disclaim any implied 
			warranties of merchantability.
			a. 2-314(3): Unless excluded or modified other implied warranties may arise from 
				course of dealing or usage of trade.
				i. This means there are express warranties, implied warranty of 
					merchantability and fitness, AND the possibility of other implied 
					warranties that arise from course of dealing or usage of trade.
			b. Ct. said the as-is clause was weird b/c it was used in both new and used trailer 
				sales. Never see as-is for new products.
			c. B/c this is an “other” implied warranty under 2-314(3), it needs to be disclaimed 
				under 2-316(3). (3) doesn’t talk about conspicuous language (judge suggests 
				it might be a drafting error). Says the buyer’s attention has to be called to the 
				exclusion of warranties.
				i. Ct. said B’s attention wasn’t called to the disclaimers here b/c S said the 
					delivery would be made in “good condition” so the as-is clause didn’t 
					operate to disclaim warranties.
					A. REMEMBER: NO conspicuousness requirement for “other” implied 
						warranties, but DOES need to call B’s attention to disclaimer!
			d. Ct. could have said the as-is clause was unconscionable and unenforceable.
			e. HYPO: S says no warranty of merchantability associated w/ good. Is this an 
				effective disclaimer?
				i. YES. Conspicuousness is only required for a writing, not an oral disclaimer. 
					Mentioned merchantability, so it’s OK.
				ii. But an oral disclaimer is NEVER enough to disclaim fitness for a particular 
					purpose. MUST be in writing!
			f. If S gives an express warranty before sale (ex. watch will last up to 200 ft), but 
				then disclaims warranties right before the sale, disclaimer will only be valid 
				if it can be construed consistently w/ the waiver. Typically, the disclaimer 
				will be invalid.
				i. Can argue that the warranty isn’t part of the basis of the bargain b/c it was 						taken away right before the sale, but that’s a weak argument.
				ii. Ct. will usually let in oral statements of express warranties, even if there is 
					a writing disclaiming all warranties (usually barred by parol 
					evidence). Technically, it wouldn’t be admissible, but Cts. let it in most 
					of the time. Don’t like it when sellers induce you to buy something, 
					then take away the perks.
			g. Some cts. say that even if B read the inconspicuous disclaimer, it’s ineffective b/c 
				it wasn’t conspicuous. But a few cts. say that if B knew about the disclaimer, 
				it’s effective even if not conspicuous. 
			h. HYPO: A seller advertises for sale a “1968 Mustang, as is, where is.” Buyer 
				purchases the car. In fact, unknown at the time of the sale, but discovered 
				and confirmed by an automobile expert 3 months later, the car turns out to 
				be a less expensive 1969 Mustang. Breach of warranty?
				i. YES. This is an express warranty and the as is language would NOT have an 
					effect on those warranties.
		3. East River Steamship Corp. v. Transamerica Delaval: Ship turbines were defective and 
			destroyed themselves, but no PI, just economic loss. Ct. said NO strict products 
			liability COA here. Economic damage should only be dealt w/ under K law.	
			a. Tort law is better for PI claims b/c it can’t be predicted. Economic injuries can be 
				predicted and protected against, which is better suited for K law.
			b. Ct. is saying there is still a different btwn tort and K law (PI v. economic loss).
	B. Privity and Warranty
		1. There are two kinds of privity: vertical and horizontal. UCC deals w/ horizontal in 2-318, 
			but not all w/ vertical.
		2. Randy Knitwear, Inc. v. American Cyanamid Co.: American is the manufacturer of 
			Cyanamid, and sells to Apex and Fairtex (distributors), and P Randy buys from Apex 
			and Fairtex. P wants to sue American, claiming there was an express warranty that 
			the clothes wouldn’t shrink when made w/ its product. P suffered $208,000 in 
			damages (economic). Under the traditional rule, P couldn’t sue American b/c there 
			was no privity. But Ct. says P can sue American.		
			a. If the Ct. had kept the traditional privity requirements, P would’ve sued Apex and 
				Fairtex, who would’ve turned around and sued American for indemnification. 
				Indemnity suits take a lot of time and resources, so it’s easier to just let P sue 
				American.
			b. Ct. assumes that a disclaimer from the manufacturer to the distributor doesn’t 
				insulate the buyer from suing the manufacturer. 
		3. 2-318: 3rd Party Beneficiaries of Warranties Express or Implied (Three alternatives)
			a. Alternative A: Reasonable person standard, applies to natural persons (not 
				corps.), must be “injured in person,” and S can’t exclude or limit operation of 
				the section. Limited to “in the family or household of buyer or a guest in the 
				home (but can still sue in tort if not B).
			b. Alternative B: Similar to A. Reasonable person standard, applies to natural 
				persons, must be “injured in person,” and S can’t exclude or limit the 
				operation of the section. But extends to any person who may be reasonably 
				expected to use, consume, or be affected by the goods (proximate cause).
			c. Alternative C: Applies to any person (incl. corps.) who may reasonably be 
				expected to use, consume, or be affected by the goods, and includes both 
				personal and economic injuries. And S can’t exclude or limit the operation of 
				the section.
				i. Cases distinguish btwn direct and indirect loss. Direct – loss of the bargain, 
					cost of replacement & repair, consequential damages. Indirect – lost 
					profits, something other than damage to the good itself.
			d. Beyond the Garden Gate, Inc.: Manufacturer of a free-drying machine sold it to the 
				wholesaler, who sold it to the plaintiff. There was a warranty from the 
				manufacturer to the plaintiff. Ct. said NO consequential damages b/c 
				manufacturer won’t know what the buyer will use the goods for, so can’t 
				control liability.
				i. A lot of people (incl. prof.) say this case doesn’t make sense b/c the test for 
					consequential damages includes foreseeability. But some cts. do 
					maintain the distinction btwn direct and indirect damages.
			e. Minnesota Mining & Manufacturing Co.: 3M made 2 express warranties: the 
				product would work  (to photo processors and camera companies). The 
				product didn’t work. Diff. btwn the two companies is that the camera 
				companies never actually used the product, but would benefit from increased 
				camera sales due to the popularity of the product. No direct damage to 
				camera companies. Ct. said camera companies couldn’t recover indirect 
				damages.
				i. Ct. says there was no direct economic loss and there was no PI, so no 
					indirect damages. Ct. didn’t want to extend the doctrine too far.
				ii. Ct. is looking at the camera companies as beneficiaries. The farther the 
					beneficiary gets from the actual transaction, the less likely the ct. will 
					award damages.
				iii. Ct. said camera companies were incidental beneficiaries (see hypo below), 
					so not entitled to recover economic losses. MUST be an intended TPB 
					to recover economic loss.
			f. HYPO: Mark (promisee) wants to help his sister (3rd party beneficiary), so he 
				enters into a K w/ Janet (promisor) to sell his car and directs Janet to pay his 
				sister. When can the sister (TPB) sue Janet (promisor) for breach?
				i. Intended 3rd Party Beneficiaries can sue. (this is Janet)
					A. Intended if recognition of a right to performance in the beneficiary 
						is appropriate to effectuate the intention of the promisor and 
						promisee, and either 1) performance will satisfy an obligation 
						of the promisee to the TPB, or 2) circumstances indicate the 
						promisee intends to give the beneficiary the benefit of the 
						promised performance.
				ii. Incidental 3rd Party Beneficiaries CANNOT sue.
					A. TPB that is NOT intended (ex. neighbor benefits if the house next 
						door increases in value).
		4. Tex Enterprises, Inc. v. Brockway Standard, Inc.: Brockway manufactures steel containers. 
			Sold them to Shelton to distribute. Tex buys some containers from Shelton. A rep 
			from Brockway visits Tex and tells president that the products will work just fine for 
			all of their products, so Tex buys more. The containers don’t work for all the 
			products and Tex sues for breach of express and implied warranties. Ct. said Tex 
			could recover economic loss for express warranty breach, but couldn’t get economic 
			loss unless it was a 3rd party beneficiary.
			a. Ct. said that a breach of an express warranty can result in economic loss b/c you 
				go out of your way to make a representation about a product, so B should 
				expect the product to live up to that. But implied warranties aren’t as difficult 
				to make, so Ct. is reluctant to extend privity that far.
			b. Minority viewpoint!
		5. Morrow v. New Moon Homes, Inc.: Morrows buy a mobile home from Golden Heart. The 
			home was manufactured by New Moon. Morrows want to sue New Moon for breach 				of merchantability (implied). Ct. said Morrows could recover from the manufacturer 
			b/c merchantability follows the product.
			a. Ct. is trying to protect the buyer and the manufacturer is in the best position to 
				insure against loss here. 
			b. Manufacturer can be held for direct economic loss w/o regard to privity. Holding 
				is limited to direct economic damages (value of home minus what they 	
				actually got).
			c. Manufacturers can do a lot to protect themselves: use disclaimers, negotiate w/ 
				buyers, limit damages, only agree to be liable for repairs not entire value of 
				the house, etc.
			d. Implied warranty and direct economic damages recovered.
		6. Patty Precision Products Co. v. Brown & Sharpe Manufacturing Co.: GM made a part that 
			went to Brown, who sold the machine to Marsuco, who sold the machine to P. GM 
			had a disclaimer and limitation in its sales K to Brown. P didn’t know about the 
			disclaimer and wants to sue GM. Ct. said the disclaimer wasn’t effective for other 
			parties (other than Brown).		
			a. Oklahoma amended its version of the UCC to overturn this case. Any exclusion 
				effective against a buyer is effective against any beneficiary. A disclaimer 
				applies to any other party down the distribution chain now. Business 
				interests win!
		7. Revised Code 2-313A and 2-313B
			a. 2-313A: If a remote seller puts something on or in a package and reasonably 
				expect it will effect a buyer down the line, then the remote seller has to live 					up to that representation.
			b. 2-313B: Same as A, but for advertisements. Have to live up to what is said in the 
				ad, unless disclaimed on the package.
			c. But, also says that lost profits CANNOT be recovered from remote sellers, only 
				direct economic loss. 
			d. NO states have adopted these 2 sections!!!
		8. REVIEW
			a. If suing a direct seller:
				i. Can recover direct economic loss under 2-714(2)
				ii. Can recover indirect economic loss under 2-715(2)(a)
				iii. Can recover PI/personal property loss under 2-815(2)(b) – prox. Cause
			b. If suing a remote seller for PI:
				i. If jurisdiction has adopted 2-318A, the only injured family, guests, or those 
					in the home of B may recover, and only then if it’s reasonable to 
					expect that the injured party may use, consume, or be affected by 
					goods.
				ii. If jurisdiction has adopted 2-318B, then ANY injured party may recover if 
					he or she may reasonably be expected to use, consume, or be affected 
					by goods.
				iii. If jurisdiction has adopted 2-318C (or, like CA, no 2-318 alternatives), 
					then ANY injured party whose injury is proximately caused by the 
					warranty breach may recover. Proximate cause requirement.
			c. If suing remote seller for DIRECT economic loss:
				i. Can’t recover at all if jurisdiction has adopted 2-318A or B.
				ii. If jurisdiction has adopted 2-318C or NO alternative:
					A. Majority view: Recover for breach of express warranty and implied 
						Warranty.
					B. Minority view: Privity blocks suit for implied warranty (unless 
						intended TPB), but not express warranty. (Tex Enterprises)
			d. If suing a remote seller for INDIRECT economic loss:
				i. Cts. are split on whether B can recover on express warranty:
					A. Randy Knitwear indicates yes, but Garden Gate says no (but 
						recognizes there is a split in the cts.).
				ii. No definite answer for implied warranties:
					A. New Moon refused to decide the issue.
					B. White & Summer suggest that cts. may distinguish btwn direct 
						economic loss and consequential damages, allowing recovery 
						for direct loss, but not consequential loss against remote 
						sellers.
			e. If a non-purchaser suing a remote seller for INDIRECT economic loss:
				i. Only available in jurisdictions that have adopted 2-318C or no alternative, 
					and then ONLY if intended TPB.
	C. Contributory Negligence and Assumption of Risk
		1. Nevada Contract Services v. Squirrel Co.: Ct. said B doesn’t have to prove exactly why a 
			product doesn’t work in a breach of warranty case (here, merchantability).
			a. Lower causation standard than SL, so easier for P.
		2. Correia v. Firestone Tire & Rubber Co.: P’s husband was killed in a car accident when his 
			front tire blew out. P claimed the tire blow out was caused by breach of warranty. 
			Firestone denied a breach and alleged contributory negligence by the husband. Ct. 
			said contributory negligence was NOT a defense to a warranty action.
			a. Manufacturer is in the best position to prevent this problem. Policy of SL.
		3. Assumption of the Risk v. Contributory Negligence
			a. Elements of AoR:
				i. P had specific knowledge of the risk posed by D’s action;
				ii. Appreciated its nature; and
				iii. Proceeded to encounter it nevertheless.
			b. In contributory negligence, you consent to the risk (ex. sleeping with your head in 
				the road), but not the injury.
				i. Result is lower damage award for P.
			c. In AoR, there is conscious consent to allow an act that you know could cause an 
				injury (ex. Lasik eye surgery)
				i. Traditional legal effect of AoR was a complete defense to liability.
			d. Now we’re seeing a collapsing of the two doctrines, not as much distinction.
		4. Fiske v. MacGregor, Div. of Brunswick: P was injured during a football game. He sued the 
			manufacturer of his helmet for SL and breach of warranty, claiming helmet was 
			defective in design. Jury found P 40% at fault under a comparative negligence 
			statute. P appealed, claiming comparative negligence shouldn’t be applied to breach 
			of implied warranty and SL. Ct. disagreed, and said comparative negligence DOES 
			apply to warranty and SL claims.
			a. Ct. said it would be unfair or inequitable not to have this defense. 
				i. If the Ct. didn’t adopt this policy, D could have offset damages (pay less) if 
					negligent, but would have to pay 100% damages if not negligent (SL 
					or warranty). So, culpable Ds would pay less. Ct. didn’t like this.
			b. Cts. are VERY split in this area. In CA, can offset damages in warranty.
	D. Federal and State Statutes Applying Special Rules to Consumer Transactions
		1. The Magnuson-Moss Consumer Warranty Act
			a. Federal law that awards attorney’s fees for prevailing party in warranty case.
			b. No privity requirements in Magnuson-Moss
			c. Applies when there is a written warranty by a supplier (any one in the 
				distribution chain) concerning a consumer product.
				i. Written warranties are:
					A. Any affirmation of fact or written promise made in connection w/ 
						the sale of a consumer product relating to the nature of the 
						material or workmanship and affirms or promises that such 
						material or workmanship is defect free or will meet a specified 
						level of performance over a specified amount of time, or
					B. Any undertaking in writing in connection w/ the sale to refund, 
						repair, replace, or take other remedial action if such product 							fails to meet the specifications set forth in the undertaking, and
					C. Is part of the basis of the bargain btwn B and Supplier,
					D. For a purpose other than resale of the product.
				ii. “Consumer Product” – tangible personal property normally used for 
					personal, family, or household purposes.
			d. Involves quality issues; not EVERY promise falls under the Act.
			e. Two warranties for purposes of the Act:
				i. Full Warranty: Have to remedy the defect w/o charge; can’t limit or 
					disclaim warranties; no exclusion of consequential loss unless 
					conspicuous; if defect persists after reasonable number of attempts to 
					remedy, must offer B replacement w/o charge, or money back.
				ii. Limited Warranty: No disclaimer of implied warranties, but can limit 
					duration; repair, replacement or money back during term of warranty.

VI. Buyer’s Remedies for Breach by the Seller
	A. Introduction
		1. Tender: Offer of performance coupled w/ a manifest ability to perform.
			a. The legal effect of tender is a condition. Tender is a constructive condition 
				precedent created by the law.
			b. The effect of a condition is that none of the duties are enforceable until the 
				conditions are fulfilled.  (ex. If A tried to sue B b/c B didn’t show up or pay, 
				but A didn’t show up either, there wouldn’t be a case b/c there was no duty. 
				Condition was they both had to show up.)
			c. Conditions precedent trigger duties when fulfilled. Conditions subsequent cut off 
				duties when fulfilled.
			d. Tender must occur when performance can happen simultaneously. But when one 
				person’s performance takes time (ex. mowing the lawn) that person must 
				complete performance first.
		2. Material Breach: A failure to perform a duty due under a K that results in the unexcused 
			non-occurrence of a constructive condition.
			a. This lets the innocent party stop performance.
			b. First Material Breach Doctrine: If you stop performance before the other party 
				actually materially breaches, then you will be in material breach.
		3. Immaterial Breach: A failure to perform a duty due under a K that results in the excused 
			non-occurrence of a constructive condition.
			a. Innocent party still has to perform, but can sue for damages.
			b. Substantial Performance: Another way of saying it’s an immaterial breach. Party 
				got most of what he or she bargained for. 
			c. A time is of the essence clause turns an immaterial breach into a material breach if 
				S doesn’t deliver on time. Makes it more likely that an otherwise immaterial 
				breach will become a material breach.
		4. Factors to determine if breach is material or immaterial:
			a. Extent to which non-breaching party will be deprived of the reasonably 
				expected benefit of the bargain (most important);
			b. Extent to which non-breaching party can be fully compensated if made to stay in 
				the K and complete performance;
			c. Likelihood of cure providing complete benefit by the non-breaching party;
			d. Good or bad faith of the breaching party.
				i. Ex. If the contractor fails to install a light in the swimming pool like he was 
					supposed to, then that is a breach. But it’s probably an immaterial 
					breach, so you need to pay him, but can sue for damages. You still got 
					what you bargained for (pool).
		5. Perfect Tender Rule: Requires the performance complies exactly w/ what is agreed upon. 
			Makes EVERY breach a material breach.
			a. HYPO: B orders 5000 electric knives from S. When the knives arrive, B discovers 
				that there are only 4500 in the shipment. The 4500 all seem to conform to 
				the K. May B reject the shipment? What if B wants to reject 2500 and keep 
				2000?
				i. B can reject all the knives, or could accept and sue for damages (for the 
					knives he didn’t get). B can accept any portion of the delivery.	
			b. Exceptions to Perfect Tender Rule:
				i. Specially manufactured goods;
				ii. Substantial performance test (in some states) – and 2-612 (installment K);
				iii. Cure (2-508);
				iv. Complex machine (allow repairs);
				v. 2-504 (material loss or delay under an improper K – aka not enough 
					insurance)
				vi. Good Faith – see 1-203: usually used for declining markets and 
					insubstantial delay or breach (ex. when B is trying to take advantage 
					of a declining market and says that S didn’t make perfect tender, so 
					won’t accept – that’s bad faith).
		6. Order of performance under the Code
			a. Continues the perfect tender rule (see 2-601)
			b. 2-301: Obligations of Parties – Obligation of S is to transfer and deliver and 
				obligation of B is to accept and pay in accordance w/ K.
			c. 2-507: Effect of S’s Tender; Delivery on Condition – In most cases, S has to 						perform first (“Tender of delivery is a condition to B’s duty to accept the 
				goods and his duty to pay.”). Once S has performed, this triggers B’s 
				obligation to pay.
			d. 2-511(1): Tender of Payment by B; Payment by Check: Tender of payment is a 
				condition to S’s duty to tender and complete any delivery.
				i. 2-511 and 2-507 combined say that everything must happen 
					simultaneously. Tender of delivery and tender of payment are 
					constructive concurrent conditions.
				ii. This got rid of the CL rule that the party whose performance takes longer 
					must perform first. Everything must be simultaneous under the 
					Code!!!
	B. Rejection, Cure, and Revocation of Acceptance
		1. Single-Delivery Contracts
			a. D.P. Technology Corp. v. Sherwood Tool, Inc.: K for a computer including hardware 
				and software. Software was delivered in time, but the hardware was late 
				under the K. Ct. said Connecticut was the exception and did NOT use the 
				perfect tender rule. CT uses the substantial performance test (w/ good faith). 
				Needed substantial nonconformity before B could reject.
				i. Exceptions to Perfect Tender Rule (see above)
			b. HYPO: B contracts to buy 100,000 lbs. of sugar at a price of 20 cents per lb., 
				delivery on May 15. S tenders the sugar on May 14th, at which time the price 
				of sugar is 12 cents per lb. B refuses to accept the sugar, even though she has 
				storage space and would incur no additional expense by accepting it. Is the 
				rejection rightful?
				i. Technically, this does fail to conform exactly to the K. But S would have the 
					opportunity to cure.
			c. HYPO: One morning as you’re having your first mug of coffee, a long-time client, 
				the owner of a chain of independent grocery stores, phones you. She tells you 
				that she has a K w/ a beer bottler for 1000 cases of premium microbrew. The 
				price is $25/case FOB Seller’s loading dock, and the delivery date is today. A 
				truck driver has just arrived at her dock, but he has only 600 cases. He said 
				the other 400 were stolen while he was in a truck stop having lunch. And, she 
				reports, the seller permitted the trucking company to issue a bill of lading for 
				the beer that limits the trucking company’s liability to $20/case. She asks 
				what she should do, should she reject the beer? Should she take the 600 cases 
				and deduct $10,000? $2000?
				i. FOB Seller’s dock tells us B has the risk of loss once the beer left the seller’s 
					dock. But under 2-504, it’s an improper K for S to agree w/ the carrier 
					to a limited valuation below the true value of the goods, and thus cut 
					off the buyer’s opportunity to recover from the carrier in the event of 
					loss, when the RoL is on the buyer. So, if there’s a material loss, B can 
					rightfully reject the goods.
				ii. Here, B lost $10,000, but goods were only insured for $8000, so B is out 						$2000. This may or may not be a material loss. Have to argue here. 
				iii. If it’s not material, B must accept the 600 cases and then sue S for 
					underinsuring and get the $2000 back. Can also sue the carrier for 
					underinsuring. But HAVE to accept even though not perfect tender.
				iv. But if it’s material, B can reject the 600 cases and not have to pay.
		2. Installment Contracts
			a. Graulich Caterer, Inc.: Catering co. had said they could produce frozen foods that 
				would be delicious after microwaved. But the food delivered was actually 
				terrible. There were 250 delivery days. The first day’s delivery was terrible. 
				Is this an installment K under 2-612?
				i. 2-612(1): Installment K is one which requires or authorizes the delivery of 
					goods in separate lots to be separately accepted, even if K has a clause 
					that says each delivery is a separate K.
				ii. 2-612(2): B may reject any installment that’s non-conforming if the non-
					conformity substantially impairs the value of that installment and can’t 
					be cured.
				iii. 2-612(3): Whenever non-conformity w/ respect to one or more 							installments substantially impairs the value of the whole K there is a 
					breach of the whole.
				iv. Here, inedible food is a substantial impairment. D couldn’t fix it and the 
					next installment was just as bad. Under 2-612(3), P was allowed to 
					terminate the entire K after the second delivery was just as bad as the 
					first. The second delivery was what did it.
			b. Midwest Mobile Diagnostic Imaging v. Dynamics Corp.: P ordered 4 trailers from D 
				for use as mobile MRI units. The first trailer didn’t meet specifications. D 
				attempted to cure but it didn’t work. P then cancelled the entire K and sued 
				for damages. Ct. said this was an installment K b/c multiple items were 
				delivered in separate groups at different times. Ct. said D’s attempted cure 
				was a failure, and the deficiencies in the trailers substantially impaired the 
				value of the K.
				i. Here, the impairment of one or more trailers had a substantial negative 
					impact on P b/c P needed the trailers for its business and already had 
					patient appointments lined up for when the trailers were supposed to 
					be finished.
		3. Procedure for Effective Rejection and Duties After Rejection
			a. 2-513: Buyer’s Right to Inspection of Goods – B has a right before payment OR 
				acceptance to inspect the goods in any reasonable place or manner.
				i. Time will vary depending on the nature of the good and what it’s used for.
				ii. Once the time for inspection lapses, the buyer can accept goods by 1) 
					telling S he accepts; 2) failing to make an effective rejection; or 3) 
					doing something inconsistent w/ S’s ownership (see 2-606).
					A. Ineffective rejection is the failure to follow the procedures in 2-602 
						(need to seasonably notify S).
					B. This is different than a wrongful rejection, where B just doesn’t 
						have the right to reject.
			b. HYPO: B purchases a dining room suite from S, a furniture dealer. When the 
				furniture arrives, it’s the wrong color. B immediately notifies S that she 
				doesn’t want the furniture and that S should come pick it up. Several days 
				later, before S has picked up the furniture, one of the pieces, a buffet, is 
				substantially damaged by workers installing a new floor in B’s apartment. B 
				accepts a check for the full purchase price of the buffet from the insurance 
				company for the flooring company and allows the insurance company to take 
				it. When S’s truck arrives to pick up the furniture, the driver sees that the 
				buffet is missing. He phones S to report this, and S directs him to leave all the 
				furniture where it is and to return to the store. Relying on 2-607(1) and 2-
				709(1)(a), S sues for the price of all the furniture. What result?
				i. When B accepted the check for the value of the damaged furniture, this was 
					an act inconsistent w/ the seller’s ownership. B essentially sold the 
					furniture to the insurance company.
				ii. 2-606, Comment 4: Under (c), any action taken by a buyer that’s 
					inconsistent w/ his claim that he rejected the goods is an acceptance.
			c. Under 2-316(3)(b) B can’t claim there is a defect in the goods for a warranty claim 
				if an examination of the goods would have revealed the defect (even if B did 
				or didn’t examine).
				i. But if the defect is found after acceptance, then B can either reject or accept 
					and sue for damages.
			d. 2-606: What Constitutes Acceptance
				i. Paying for goods is NOT acceptance! Still need a reasonable time to inspect 
					(see comment 3) – not conclusive on its own. Can only accept through 
					one of three ways set out in 2-606 (see above).
				ii. Significance of acceptance (see 2-607)
					A. B can’t reject
					B. B has to pay
					C. B has to notify S of a breach within a reasonable time
					D. Burden of proof shifts to B to establish breach
					E. Can tender litigation to indemnifying S
					F. Lose SoF defense (2-201(3)(c) – a K that doesn’t satisfy 2-201 is 
						enforceable if goods are paid for or accepted).
			e. 2-602: Rejection
				i. Have to seasonably notify S (1)
				ii. Have to hold goods w/ reasonable care if taken possession (2)(b)
				iii. HYPO: B, a retail dress hop, Ks to purchase 15 “wet-look” vinyl shirts. The 
					skirts delivered aren’t “wet-look,” and B immediately telephones S 
					and rejects them. S tells B to try to sell the skirts. Instead of following 
					that instruction, B puts the skirts back in the packing boxes in which 
					they were shipped and places them in a storage room. S sues for the 
					price, alleging that B accepted the skirts. What result?
					A. If B is a merchant and S has no agent or place of business in the 
						same city as B, then B is obligated to accept reasonable 
						instructions from S.
					B. B MUST attempt to sell the goods if they’re perishable or otherwise 
						threaten to decline in value quickly (even if S doesn’t tell B to 
						sell the goods; if S tells B to sell, B has to sell).
						1. B gets reimbursement for costs and commission. Held to 
							good faith.
				iv. 2-604: B’s Options as to Salvage of Rightfully Rejected Goods
					A. May store goods, re-ship goods to S, or re-sell goods for S’s account
					B. CANNOT exercise ownership over goods! 2-602(2)(a).
			f. Miron v. Yonkers Raceway, Inc.: B purchased a horse from S after S stated horse 					was “sound.” B took the horse home w/ him, but didn’t make payment. Kept 
				the horse in his barn overnight. The next morning, B’s horse trainer noticed a 
				problem w/ the horse’s leg. A vet said the horse’s leg was broken. B notified S 
				and demanded it take back the horse. S refused. Question was whether B 
				accepted the horse. Ct. said yes, b/c B waited too long to reject.							i. The 24-hour period before B tried to reject wasn’t reasonable here b/c 
					always inspect a horse’s legs before you buy it (custom!). Very short 
					period for inspection and rejection when buying a horse!
			g. 2-711(3): Upon rightful rejection, B gets a security interest in the goods to recover 
				payments made and any incidental damages. Must be satisfied before S can 
				re-sell the goods.
			h. 2-605: If B doesn’t identify the specific non-conformity upon rejection, then 					rejection is NOT rightful IF 1) non-conformity could have been cured, OR 2) 
				btwn merchants, IF S asks for a written statement of the non-conformity.
			i. 2-602(3): If rejection is wrongful, S has right to sue, incl. for price and damages.
		4. Cure
			a. Cure essentially fixes a non-conforming tender. Will either make a non-perfect 
				tender perfect, or will make tender substantially conform in an installment K.
			b. When does S have a right to cure?
				i. 2-508(1): When time for performance hasn’t yet expired.
					A. Time for performance is usually, but not always, delivery. But 
						NEVER less than the time of delivery under K. Always 
						sometime near the delivery date. See sugar hypo above.
				ii. 2-508(2): If S had reasonable grounds to believe that what it tendered 
					would be acceptable. Has to seasonably notify B and then gets further 						reasonable time to substitute a conforming tender.
					A. This happens when S knew the goods didn’t exactly conform, but 
						thought goods would still be accepted (w/ or w/o $ allowance).
			c. What kind of actions are acceptable as cure?
				i. Shaken Faith Doctrine: At some point, your faith in the entire brand is so 
					shaken, the only acceptable cure is a different product.
			d. Zabriskie Chevrolet v. Smith: Car dealer sold a new car to B. B drove the car for 
				7/10 of a mile before it broke down. S discovered transmission was bad and 
				offered to install a new transmission from a different car. B refused and 
				wanted to cancel the sale. Ct. said B never accepted the car b/c didn’t have it 
				long enough to perform a reasonable inspection. B also made a rightful 
				rejection b/c there was a substantial breach. S couldn’t cure w/ just a new 
				transmission here; the bargain was for a brand-new car. Having to replace 
				the transmission immediately wasn’t part of the basis of the bargain. 
				Ineffective cure!
		5. Revocation of Acceptance
			a. 2-608: Revocation of Acceptance in Whole or Part
				i. (1) B may revoke acceptance of a lot or commercial unit whose non-
					conformity substantially impairs its value to him if he has accepted it:
					A. On the reasonable assumption that its non-conformity would be 
						cured and it hasn’t been seasonably cured; or
					B. If his acceptance was reasonably induced either by the difficulty of 
						discovery before acceptance or by S’s assurances.
				ii. (2): Revocation must occur within a reasonable time after B discovers or
					should have discovered the ground for it AND before any substantial 
					change in condition of the goods. Not effective until B notifies S.
				iii. (3): B has the same rights and duties as if he rejected.
			b. Revocation and rescission are two different things. With rescission, the parties go 
				back to where they were before the K was made. With revocation, the K is 
				cancelled and B can sue for damages.
			c. Jorgensen v. Pressnall: Jorgensen bought a mobile home from S. There were many 
				defects in the home, and S never completely cured the defects. B wanted to 
				revoke. Home was delivered on 11-1-72, and B wanted to revoke on 12-27-
				72. B lived in the home until 11-73. Ct. said the letter B wrote to S asking to 
				rescind K was the revocation.
				i. Ct. said the substantive standard for revocation is a non-conformity that 
					substantially impairs the value of the good to the buyer. Also need 
					some objective evidence that the non-conformity impaired the value.	
					A. Ex. Severity of the defect, big problem that most people would think 
						reduced the value, need to show buyer is credible, etc.
				ii. Ct. said the actual money it takes to cure the defect isn’t very important in 
					determining if the goods conform. Not determinative! Goods also 
					don’t have to be completely useless to have a substantial impairment.
				iii. Is this a 2-608(1)(a) or (b) case?
					A. Can argue both. Falls under (1)(b) b/c S made assurances about the 
						quality of the home. Falls under (1)(a) b/c S kept trying to cure 
						the problems.
					B. Important to know if it’s a (1)(a) or (b) case b/c cure rights are 
						potentially different – in (b), there’s no need to have cure first.
				iv. Ct. also said it was OK that B lived in the home for 12 months after 
					revoking. B still had a security interest in the home, and it would’ve 
					been more expensive to move out and store the trailer (mitigation of 
					damages).
					A. See 2-608(3) – B has same rights as if rejected. Then see 2-711(3): 
						B has a security interest in the goods.
			d. HYPO: B buys a new Mercedes. 3 weeks after taking delivery, the GPS system 
				doesn’t work. 2 weeks after that, B walks into your office and explains her 
				problem. What are her rights, and what will your first step be if you decide to 
				handle her case?
				i. First, ask B if she made proper acceptance (b/c she might be able to reject). 
					If yes, then she’ll have to revoke. Might have a problem w/ revocation 
					b/c it’s questionable if a bad GPS system substantially impairs the 
					value of the Mercedes. Burden is on B to prove this.
				ii. Might have a problem w/ rejection b/c it’s been 5 weeks. Probably already 
					accepted, so can’t reject.
				iii. Send a letter confirming acceptance, then send a letter revoking that 
					acceptance.
			e. HYPO: B takes delivery of a new BMW. On the ride home, he discovers that one of 
				the 14 speakers doesn’t work. It bothers him very much, but he’s too busy to 
				turn around and take it back to the dealership at that moment. He keeps it in 
				his garage over the weekend and when he goes out on Monday morning, he 
				finds out the car has been stolen. Can he at that point revoke his acceptance 
				of the car?
				i. Probably can’t revoke b/c there was a substantial alteration not caused by 
					the product’s own defect. The bad speaker didn’t cause the car to be 
					stolen, so this probably terminates the right of revocation (but B can 
					still get insurance proceeds).
			f. Gappelberg v. Landrum:  B purchased a TV, but there were a lot of problems. S kept 
				fixing the problems, but new problems kept occurring. Finally, B refused the 
				replacement and revoked his acceptance. Ct. said there was no absolute cure 
				right.
				i. This is a 2-608(1)(b) issue b/c B didn’t know about the defects before he 
					bought the TV. 
				ii. Majority rule is NO cure right.
			g. CISG
				i. Prefers to treat breaches as immaterial. Encourages suits for damages, but 
					lets B keep the goods.
				ii. B can reject IF there’s a fundamental breach (substantially deprives B of 
					what he’s entitled to under K, unless the part in breach didn’t foresee 
					the result).
					A. So, if S thought the goods were OK, there can’t be a fundamental 
						breach, and B doesn’t have a right to reject.
				iii. S can remedy the breach at any time so long as it can be done w/o 
					unreasonable delay or inconvenience. 
	C. Remedies When the Buyer Does Not Have the Goods
		1. The Right to Get the Goods
			a. 2-711(2) tells us when B can get the goods – under 2-502 (insolvency) or under 2-					716 (specific performance or replevin).
			b. 2-502: Buyer’s Right to Goods on Seller’s Insolvency
				i. B needs a special property interest under 2-501
					A. Goods have been identified to K 
				ii. S has to fail to deliver
				iii. B has to pay part or all of the purchase price
					A. To get the goods, need to tender full payment first.
				iv. If the 3 things above happen, B can get the goods IF:
					A. Purchased for personal, family, or household purposes, OR
					B. S becomes insolvent within 10 days after receipt of the first 
						installment on their price.
						1. This makes B a secured creditor of S for 10 days IF S 
							becomes insolvent.
						2. Insolvency: a) generally cease to pay debts in the ordinary 
							course; b) unable to pay debts as they become due; or c) 
							being insolvent within the meaning of federal 
							bankruptcy law (liabilities exceed assets).
			c. 2-716: Buyer’s Right to Specific Performance or Replevin
				i. Specific performance is a rare remedy; damages are more common.
				ii. But sometimes B is at a disadvantage if he only gets $$. Might not be giving 
					him the benefit of the bargain.
				iii. At CL, B got specific performance when the goods were unique (ex. land, 
					heirlooms, collectibles).
				iv. UCC expanded the CL rule to include goods that are really difficult to 
					obtain. “Unique or in other proper circumstances.”
			d. Sedmak v. Charlie’s Chevrolet, Inc.: Limited edition Corvette. Only 6000 were made. 
				B asked that certain features be put on the Corvette, and the car arrived w/ 
				the requested changes. S then asked for bids on the car b/c the price on the 
				car had gone up. B didn’t bid and S sold the car to someone else.  Ct. ordered 
				specific performance on original sales K.
				i. Test for “other proper circumstance” under 2-716: Make it difficult, if not 
					impossible, to obtain a replication w/o considerable expense, delay, 
					and inconvenience.
				ii. Ct. said specific performance is also a good remedy for output and 
					requirement Ks (unique b/c of supply; bargaining for assurances that 
					your needs will be met).
				iii. REMEMEBER: Specific performance is a discretionary remedy.
			e. Hilmor Sales Co. v. Helen Neushaefer Div. of Supronics Corp.: B contracted to buy 
				lipstick and nail polishes at a close out price. S breached and didn’t deliver. B 
				argued it should get specific performance b/c it couldn’t get the same 
				products at that price anywhere else. But Ct. denied specific performance b/c 
				it said $$ damages were adequate.
				i. Wasn’t enough of a delay and inconvenience to need specific performance.
			f. Replevin: Ask the ct. for an order to direct the sheriff to get the goods from the 
				seller (or whoever has them). Sheriff brings the goods to the sheriff’s office. B 
				doesn’t actually get the goods, but this means the goods are safe until case is 
				over.
				i. B has to put up a bond equal to value of goods. But S can put up the same 
					bond and get the goods back. This really only works if S has no money.
			g. CISG: Allows discretionary specific performance unless suing in a jurisdiction that 
				would order specific performance, in which case it becomes mandatory.
		2. The Right to Damages
			a. IF S fails to make delivery or repudiates OR B rightfully rejects or revokes OR 
				there is sufficient reason for B to reject entire installment K under 2-612, 
				THEN B may cancel K and recover what has been paid, then cover under 2-
				712 and sue for market differential under 2-713.
			b. Valley Die Cast Corp. v. A.C.W. Inc.: Subject matter of K was a car wash system. 
				System didn’t work properly and B had to buy additional equipment to get 
				everything to work. B paid $8816 for pressure system, $3127 to install, cover 
				of $3328 to buy brush system, renovated for $6519, and bought a new 
				electric system for initial brush system for $1300. Jury awarded B $9000. 
				Trial ct. wouldn’t allow recovery for cover b/c the two systems were too 
				different, wasn’t actually cover. 
				i. 2-712(1): After a breach, B can cover by making a good faith, reasonable 
					purchase of a good in substitution of those due from seller, w/o 
					reasonable delay.
					A. Clear that B can’t buy a completely different product and call it 
						cover, but also clear that B doesn’t have to buy an identical 
						product. Trial judge has some discretion here.
					B. B can argue that the product purchased for cover actually cost less 
						to maintain, but that’s still not conclusive for cover 
						reimbursement. 
				ii. 2-715(2): Consequential damages include any loss resulting from general 
					or particular requirements and needs of which S had reason to now of 
					at the time of K, and which couldn’t reasonably be prevented by cover 
					or otherwise. LOST PROFITS!
					A. Ct. limited lost profits in 3 ways: 1) need to be certain and not 
						speculative; 2) must be foreseeable; and 3) B needs to mitigate.
			c. Damage Formulas
				i. Cover (2-712): (Cover Price) – (K Price) + (incidentals) + (consequentials) – 
					(expenses saved in consequence of S’s breach)
				ii. Market Differential (2-713): (Market Price) – (K Price) + (incidentals) + 
					(consequentials) – (expenses saved in consequence of S’s breach)
				iii. HYPO: B places an order for a case of 2005 Lafite Rothschild wine w/ 
					Wine Store, at $500/bottle ($6000 K price), to be delivered in 
					February 2009. Wine Store refuses to deliver. The market price is now 
					$750 ($9000). What are B’s options?
					A. Cover: ($9000) – ($6000) + ($0) + ($0) – ($0) = $3000. B gets the 
						wine and $3000 back, so he is where we would be if Wine Store 
						had performed.
					B. Market Differential: ($9000) – ($6000) + ($0) + ($0) – ($0) = $3000. 
						B gets the same amount of money, but he doesn’t have any 
						wine.
				iv. B only has to act in good faith when covering. And S can’t force B to cover 
					(see 2-712(3)).
				v. Some people say B can cover at a lower price and then sue under market 
					differential and get damages. But others say B can’t sue S for more 
					damages than B incurred. No answer to this question!
				vi. B can recover interest costs b/c these are incidental damages. See 2-715: 
					Incidental damages - Expenses reasonably incurred in care, custody, 
					receipt, expenses from cover, etc.).
				vii. HYPO: Wine Store places an order for a case of 2005 Lafite Rothschild 
					wine w/ Wholesaler, at $500/bottle ($6000 K), to be delivered in 
					February 2009. Wholesaler refuses to deliver. The market price is 
					now $750 ($9000 K). The owner of Wine Store comes to you and says 	
					all she wants to do is maximize the revenues to her business. What do 
					you tell her?
					A. If she thinks the market will continue to go up, she should cover, 
						b/c then she can sell the wine for more than $750/bottle.
					B. If she thinks the market has peaked, and she can’t sell the wine for 
						more than $751/bottle, then she should sue for market 
						differential. Market differential is set at the market price when 
						B learned of the breach (2-713(1)).
					C. If she covers at market price, she’ll get the same damages in either 
						situation ($3000), but if she covers and the market price 
						continues to increase, she’ll at least be making a profit. But if 
						the market price starts to fall again, then she should just sue 
						for market differential and not lose money on a falling market.
				viii. HYPO: Farmer Ks to sell 10,000 bushels of corn to Elevator at a price of 
					$1.50 per bushel, delivery on Sept. 30. Elevator’s business consists of 
					purchasing from farmers and selling to processors. Farmer fails to 
					deliver. On Sept. 30 Elevator is buying at $2.35 per bushel and selling 
					at $2.50 per bushel. Elevator claims damages under 2-713, of $1.00 
					per bushel. Is Elevator entitled to $1.00 per bushel?
					A. Damages are market price – K price, so $2.35-$1.50 (.85/bushel)
				viv. HYPO: B, in NY, Ks to buy 1000 cases of Grade A large eggs from S, who is 
					located in Atlanta. The K price is $15.00 per case, FOB Atlanta. The 
					eggs are to be loaded on June 1 and shipped by rail to NY. On June 7th 
					the eggs arrive in NY, and B inspects them, determines they aren’t 
					Grade A, and properly rejects them. The market price of Grade A, large 
					eggs in Atlanta on the 7th is $15 per case. In NY, the market price is 
					$16.25. The cost of transportation from Atlanta to NY is $1.00 per case 
					by rail and $1.25 per case by truck. What are B’s damages under 2-
					713?
					A. The proper market differential under 2-713 is the market in the 
						place of arrival (if goods weren’t delivered, then place of 
						tender). So here, market is NY price - $16.25.
					B. Damages are $16.25-$15 = $1.25/case
			d. Allied Canners & Packers, Inc. v. Victor Packing Co.: Allied’s actual losses were 
				$4462.50, but market price damages would be about $150,000. Ct. refused to 
				award market differential here b/c the policy of the UCC (putting the 
				aggrieved party back in the position it would have been if the other party had 
				fully performed) requires B be limited to actual loss, the amount it expected 
				to make on the transaction.
			e. TexPar Energy Inc. v. Murphy Oil USA, Inc.: TexPar contracted to purchase 15,000 
				tons of asphalt from Murphy at $53/ton. It then contracted to sell that 
				asphalt to Starry at $56/ton, for a $45,000 profit. After Murphy delivered 690 
				tons, the market price increased and Murphy repudiated the remainder of 
				the K. Starry demanded performance by Tex Par. TexPar then had Starry and 
				Murphy agree on a price of $68.50/ton and TexPar reimbursed Starry the 
				$12.50/ton different. Jury awarded market differential damages of market 
				price ($80) – K price ($53) = $386,370. Murphy argued market differential 
				shouldn’t be used and TexPar should be limited to out of pocket expenses 
				($191,000) and lost profits ($45,000).
				i. Ct. affirmed the jury award.
				ii. Ct. said 2-713 discourages sellers from repudiating Ks as the market rises. 
					Also promotes uniformity and predictability by fixing damages on the 
					date of the breach.
			f. HYPO: S agreed to supply B w/ its requirements of ethanol for 3 years for 
				$2/gallon. After one year the market price rose dramatically, and S refused to 
				continue performing unless B agreed to pay $3/gallon. B paid the higher 
				price, reserving its rights under the original K. B, who had been charging its 
				customers $2.30/gallon, increased its price to $3.40/gallon. At the expiration 
				of the 3 year period, B sued. You may assume that S’s refusal to deliver except 
				at the higher price is a breach. Is B entitled to recover under 2-712?
				i. ($3 cover price) – ($2 K price) = $1/gallon. These are COVER damages. OK 
					to cover from breaching seller.
				ii. Don’t have to offset the 10 cents/gallon that B saved by increasing its 
					prices. This is NOT an expense saved as consequence of S’s breach. B 
					can raise its prices whenever it wants.
				iii. Point here is that B can cover from breaching S, and expenses saved does 
					NOT mean extra profits from B’s increased prices.
			g. HYPO: A famous sculptor agrees to help a charity. He creates a piece and tells the 
				charity he wants the original back, but the charity can make a mold and three 
				copies. After the copies are made, the mold must be destroyed. The charity 
				complies. The charity goofs and promises 4 people they can have one of the 
				copies for a $1 million donation. Told the 4th donor he was out of luck b/c 
				none of the other 3 want to sell and the sculptor refuses to make another 
				copy. What are the donor’s remedies?
				i. NO cover damages b/c donor can’t cover! No other sculptures!
				ii. NO market differential b/c donor got his money back. No market here b/c 
					no one wants to sell, so no market price.
				iii. NO remedy!!!!!!
			h. HYPO: Plaintiff is a middleman. S agrees to sell to M for a certain price, then M is 
				going to make a small profit by selling to a 3rd party. By the time for delivery, 
				market price has gone way up so it’s impossible for S to sell to M at the 
				agreed price. S won’t deliver to M. M can go and cover in the market by 
				paying the higher market price, then sue for cover – K price. But M wants to 
				use market differential to get even more money (b/c would only make a 
				small profit if covered and sold the goods for slightly more than market 
				price). S argues M should be restricted to the original profit he would make 
				under the K.
				i. Most cts. say aggrieved party can get market differential in this situation, 
					even if it will be a windfall. This is what Allied Packers was worried 
					about. But most cts. say 2-713 is designed to dissuade S from 
					breaching when the market price increases.
	D. Remedies When the Buyer Gets and Keeps the Goods
		1. 2-714: Buyer’s Damages for Breach in Regard to Accepted Goods
			a. Formulas: 2-714(1) Loss resulting in the ordinary course of events; 
			b. 2-714(2) (value of goods warranted) – (value of goods actually received) + 
				(incidentals) + (consequentials) – (costs avoided).
			c. Have two standards, b/c (1) is designed to include losses that don’t arise from 
				breach of warranty. 
			d. HYPO: B purchased a violin that S warranted as a Stradivarius for $3 million. 
				Actually, it was a Crudivarius worth $100. If it was a Stradivarius, it would’ve 
				been worth $3.5 million. In a suit for breach of warranty, what damages for 
				B?
				i. ($3.5 million value of goods warranted) – ($100 value of goods received) – 
					$3,499,900. BUT B has to pay at the K price (see 2-607(1)), so 
					damages are actually $499,900 and B has a $100 violin.
					A. 2-714(2): Market is the time and place of acceptance.
				ii. If B rightfully revoked or rejected the violin, could get market differential 
					of (3.5 million) – (3 million) = $500,000, but doesn’t have violin.
			e. HYPO: K price is $5000. On the date of delivery, the fair market value for 
				conforming goods was $4000. B receives non-conforming goods worth 
				$3500 in their non-conforming condition. Thus far, B has paid nothing to S. 
				To maximize her monetary recovery, should B: (1) keep the goods and sue 
				under 2-714; (2) reject them, cover and sue for cover damages under 2-712; 
				or (3) sue for market differential under 2-713?
				i. Under 2-714: ($4000 value as warranted) – ($3500 value as accepted) = 
					$500. But B has to pay K price of $5000, so monetary loss of $4500, 
					but has goods worth $3500. Net loss = $1000.
				ii. Under 2-712: ($4000 cover price) – ($5000 K price) = no recovery, but get 
					the goods. B rejected the goods, and bought them for $4000, so 
					actually getting a better deal.
				iii. Under 2-713: ($4000 market price) – ($5000 K price) = no recovery, but 
					not obligated to pay K price, and can buy goods for $4000 on open 
					market.
				iv. Cover or market differential are best, b/c saving $1000 by rejecting goods 
					and buying on the market.
		2. Jay V. Zimmerman Co. v. General Mills, Inc.: P and D had a K where P was to manufacture 
			toy dune buggies for inclusion in D’s cereal as a promotion. P was late in making 
			deliveries, but D accepted and paid for them. D refused to accept and pay for the toy 
			mold and P sued. D counterclaimed for damages. Ct. said D didn’t waive its rights to 
			damages just by accepting late delivery. Also said that under 2-607(3), notice of the 
			breach happened when P shipped the toys late, and D notified P many times that the 
			shipments were late.
			a. Under 2-607(3)(a) B has to notify S of the breach within a reasonable time or be 
				barred from any remedy.
				i. Cts. have said that if a consumer files a lawsuit, that’s adequate notice. 
				ii. Section exists to give S an opportunity to cure. If S doesn’t know there was 
					a breach, how can S know to cure?
			b. Cts. are split as to how to enforce the notice requirement.
			c. Revised Article 2 says that failure to give prompt notice bars B from suit to the 
				extent S is prejudiced by not getting notice.
		3. Eastern Airlines, Inc. v. McDonnell Douglas Corp.: Ct. said 2-607(3) notice requirement 
			applies to late deliveries. Said the section was designed to promote compromise and 
			good faith. Purpose isn’t just to inform S the goods were non-conforming, but as a 
			way to start settlement btwn the parties.
	E. Contractual Limitations of Remedies
		1. Limiting remedies is different from disclaiming warranties. W/ a disclaimer, there is no 
			warranty claim. But w/ limiting remedies, just an agreement that if there’s a breach, 
			damages will be limited to a certain amount.
		2. HYPO: B purchases a non-stick fry pan. Accompanying the pan is a statement: “GlideFree 
			Cookware is warranted to free from defects in material and workmanship under 
			normal household use for a period of 10 years. This pan will continue to release 	
			food for a full 10 years when our care and use instructions are followed. We will 
			repair or replace (at our option) any defective part or item during the guarantee 
			period. Should you have a problem w/ your pan, please return it to us at 136 
			Woodlawn Rd., Waterloo, IA. This warranty doesn’t cover damage caused by 	
			overhearing, accident, misuse, or abuse. Incidental or consequential damages are 
			expressly excluded by this warranty.” After 3 years food no longer glides out of the 
			pan w/o sticking. May B recover damages for this breach of warranty?
			a. YES, B can get damages beyond repair and replacement, b/c that remedy is not 
				expressly stated to be exclusive (see 2-719(1)(b)).
		3. When will the Ct. void the limitation on remedies?
			a. When the clause fails of its essential purpose. Ex. if repair and replacement can’t 
				restore the goods to a non-defective condition within a reasonable time. So B 
				would have all of the UCC remedies.
			b. HYPO: B purchases an SUV, pursuant to a K that contains an express warranty of 
				no defects and an exclusive repair or replace remedy. Six months after 
				purchase, a defective $10 part in the steering mechanism causes B to lose 
				control and crash. The vehicle sustains $2000 in damage, and the new HDTV 
				that she is bringing home from the store is destroyed. Has the exclusive 
				remedy failed of its essential purpose?
				i. Yes, b/c just fixing the $10 part won’t remedy the damage.
				ii. See Comment 1 to 2-719: Need minimum adequate remedies available. 
			c. HYPO: S, an oil refiner, delivers petroleum to B, a chemical company that produces 
				resins, which it sells to manufacturers of floor tile, shoe soles, paint, and 
				other products. The K states that S’s liability is limited to return of the 
				purchase price and requires B to inform S of any non-conformity within 10 
				days after delivery. The petroleum is contaminated w/ a substance that 
				causes the floor tile and other end products to emit a foul odor, rendering 
				them unsaleable. Has the exclusive remedy failed of its essential purpose?
				i. Yes, b/c the 10 day limitation isn’t enough time to find the problem and sue. 
					This deprives the party of the substantial value of its bargain.
		4. Smith v. Navistar International Transportation Corp.: P was a truck driver and decided to 
			buy a new truck from D. Sales K had an exclusive repair or replace limitation and no 
			consequential damages. P wanted to get money from lost jobs when he couldn’t use 
			his truck as it was being fixed.
			a. Ct. said P was a sophisticated buyer and knew what he was doing when he signed 
				the K. He had negotiated w/ many companies. So no consequential damages 
				for him.
			b. Should have argued that the repair clause failed, and the consequential damages 
				limitation also failed b/c it was connected to the repair clause. The only 
				reason B agreed to consequential damage limitation was b/c there was the 
				repair and replace clause.
		5. HYPO: About a year ago, the Kinko’s in Hollywood recently purchased a $100,000 state of 
			the art copier. From the start, it never worked well. Soon, several screenwriters, 
			frustrated w/ the problems w/ the machine, took their scripts elsewhere to be 
			copied. Two months after delivery, and after extensive repair work (which was paid 
			for by the manufacturer), the copier became functional. At the end of the year, that 
			Kinko’s net revenues dropped by approximately $125,000. What damages would be 
			due Kinko’s? What issues would be involved in proof?
			a. Problem is that it’s almost impossible to prove the faulty copier caused the drop in 
				profits. Loss needs to be foreseeable and not speculative.  Too many factors 
				could have contributed to the lost revenues, so can’t prove anything. Also 
				might be disqualifying that there was no notice of the lawsuit.
		6. Factors for determining whether liquidated damages will be recovered (2-718):
			a. Clause must provide for damages that are reasonable in light of:
				i. Anticipated or actual harm caused by the breach;
				ii. Difficulty of proof of loss;
				iii. Inconvenience or infeasibility of otherwise obtaining an adequate remedy.

VII. Seller’s Remedies for Breach by the Buyer
	A. Introduction
		1. 2-703: Seller’s Remedies in General – If B wrongfully rejects, or wrongfully revokes 
			acceptance, or fails to make a payment, or repudiates, then S can withhold delivery 
			of undelivered goods, identify/complete performance, and cancel the remainder of 
			K (material breach), and either 1) cover under 2-712, OR 2) sue for market 
			differential under 2-713.
	B. Remedies on Wrongful Rejection or Repudiation
		1. Action for Price
			a. 2-709: Action for Price – Equivalent of buyer’s remedy of specific performance. S’s 
			specific performance of K IS payment!
				i. S can maintain an action in price for:
					A. Goods accepted (1)(a);
					B. Conforming goods that are lost or damaged after RoL has passed to 
						B. (1)(a);
					C. Goods identified to K IF S either: 1) can’t re-sell them at a 
						reasonable price after reasonable effort, or 2) resale appears 
						reasonably unavailing (1)(b).
			b. Industrial Molded Plastic Products, Inc. v. J. Gross & Son, Inc.: K for 5 million clothes 
				pins. P manufactured the full amount, but D only accepted 772,000 clips and 
				wouldn’t pick up the other clips. Ct. said the goods were accepted, so 2-709 
				applied (D didn’t reject within a reasonable time). P was entitled to lost 
				profits and price of the goods.
				i. Ct. rejected D’s argument that it didn’t have time to inspect the goods b/c D 
					knew the pins were in P’s warehouse, and had a lot of time to inspect.
				ii. Ct. said P wasn’t obligated to re-sell accepted goods just to maintain an 
					action for price. Ct. won’t force S to sell goods that belong to B. 2-
					709(2) says S MAY re-sell the goods. But don’t have to re-sell just to 
					mitigate B’s damages.
				iii. Since S won its action for price, the goods go to B.
				iv. S can always sell the goods during litigation, but B has to get credit for 
					whatever price S got for the goods. B has to pay the difference btwn 
					sold price and K price.
			c. HYPO: Radcliff Manufacturing Co. of Denver contracted to sell 5000 electric knives 				to Rearson, Inc., a large retailer located in Phoenix, at a price of $50,000. A 
				half hour after delivery at Rearson’s warehouse in Phoenix, Rearson sent 
				Radcliff an e-mail stating that the knives were being rejected b/c the handles 
				weren’t the proper color. In fact, the knives conformed to the K in every 
				respect. May Radcliff recover the price of the knives from Rearson?
				i. Probably not. 2-709(1) provides for recovery for accepted goods or 
					conforming goods lost or damaged after RoL passes to B, not for goods 
					that should have been accepted.
			d. HYPO: Assume in the hypo above that Rearson’s trademark had been molded into 
				the handles of the knives. Would 2-709(1)(b) enable Radcliff to recover the 
				price?
				i. Probably yes, b/c under 2-709(1)(b) efforts to resell the knives at a 
					reasonable price would probably be unavailing. 
			e. HYPO: Now assume the knives didn’t have the Rearson trademark and Rearson 
				held them for 2 weeks before notifying Radcliff that it was returning the 
				knives. Is Radcliff entitled to price?
				i. S would argue B accepted the knives, so that triggers 2-709 and S should 
					get price. Under 2-607(1), B has to pay for accepted goods, and if B 
					fails to pay, S can get price under 2-709(1)(a).
				ii. B can argue revocation of acceptance. Under 2-709(3), if the case doesn’t 
					fall under (1)(a) or (b), S can get damages under 2-708 (damages  for 
					non-acceptance or repudiation). B is going to have to pay no matter 
					what.
		2. Action for Damages
			a. 2-706: Seller’s Resale Including K for Resale (Seller’s Cover)
				i. (Unpaid K price) – (Resale price) + (incidentals) – (expenses saved as a 
					consequence of breach)
			b. 2-708(1): Seller’s Damages for Non-Acceptance or Repudiation (S’s Market 
				Differential)
				i. (Unpaid K price) – (Market price) + (incidentals) – (expenses saved as 
					consequence of breach)
			c. HYPO: S has a K to purchase its requirements of gasoline additive for $400/ton. S 
				Ks to sell B 1000 tons of the additive for $450/ton. Before S delivers any of 
				the additive to B, the market price drops to $350/ton and B repudiates the K. 
				When S sues, how should damages be measured?
				i. 2-703 says S can decide btwn cover or market differential, so can choose 
					btwn ($450) – ($350) OR ($400) – ($350).
			d. Tesoro Petroleum Corp. v. Holborn Oil Co.: K price was $1.30/gallon. P bought it for 
				$1.26/gallon. Market price fell to .80/gallon. D repudiated and P sold to 
				another buyer for $1.10/gallon. Should P be limited to actual damages, or 
				does 2-703 mean S can get whatever damages might be available. Ct. said 
				damages were limited to cover under 2-706.	
				i. 1-305: Remedies are to be liberally administered.
					A. But Ct. points to 2-703, Comment 1: Whether pursuit of one remedy 
						bars another remedy depends on the facts of the case – this 
						suggests there might be some limit on damages.
				ii. Question of whether or not P was a lost volume seller (ex. S has an 
					unlimited inventory, so just re-selling the product isn’t going to cover 
					the lost profit). If S only has one possible sale, then re-sale covers all 
					damages. Remanded on this question. 
			e. HYPO: On February 1st of the current year, B contracts to purchase 120,000 
				pounds of yarn from S, a manufacturer of yarn, for $4.00/lb. B is a 
				manufacturer of clothing and needs yarn to produce sweaters. S is to deliver 
				20,000 lbs. every 6 months, on June 1st and December 1st of this year and the 
				next 2 years. B is to pay for each installment no later than 30 days after 
				delivery. On June 1st of the current year, S delivers and B pays for 20,000 lbs. 
				On December 1st of the current year, S delivers another 20,000 lbs., which B 
				accepts. Two weeks later, on December 15, B informs S that it has decided to 
				cease manufacturing sweaters and will not take any more yarn. On February 
				1 of the next year, S sues. The market price of yarn varies over time. On the 
				following dates in the current year, it is: February 1: $3.95/lb.; June 1: $3.90; 	
				December 1: $3.85; December 15: $3.65; February 1st of the next year, when 
				S sues: $3.75. How should S’s damages be measured?
				i. For the December delivery, S can get price b/c B accepted.  As to the other 
					deliveries, there has been repudiation under 2-708. Under 2-708(1), S 
					can get market differential damages. The problem is that if trial 
					happens before the original 3 year K is up, how do you determine 
					market price for the delivery times that haven’t happened yet?
				ii. See 2-723(1): Market price shall be determined according to the price of 
					such goods prevailing at the time when the aggrieved party learned of 
					the repudiation.
					A. These deliveries would be determined either by the market at the 
						time of tender (if that time has passed) or the price on the day 
						S learned of the repudiation (for future delivery dates).
			f. HYPO: On January 20, 2007, B Ks to purchase a 2006 Chrysler 300 from Dealer for 
				$36,000, delivery on February 1st, the day after she is to receive her annual 
				bonus. On January 26th B decides she would rather have a Toyota Avalon and 
				therefore fails to return to Dealer’s lot on February 1st. When Dealer phones 
				her, she explains that she no longer wants the car. Dealer insists that she 
				complete the purchase, but B is adamant. Dealer informs here, “I’m holding 
				you responsible for the car, and if you don’t pick it up and pay me by 
				February 7th, I’ll sell it to someone else and hold you responsible for my 
				damages.” On March 20th Dealer sells the car at an auction attended by 
				dealers from a 4-state region. The successful bidder pays $28,000, of which 
				the auction company retains $300 for its services in selling the car. How 
				should Dealer’s recovery be measured?
				i. Under 2-706 (S’s cover) commissions (the $300 paid to the auction people) 
					are incidental costs. S can recover $7700 IF:
					A. Every aspect of the sale was commercially reasonable (burden on 
						S) – 2-706(2);	
					B. S have B reasonable notification of intent to sell – 2-706(3);
					C. Certain requirements have to be met for public sale – 2-706(4);
					D. New purchaser who buys in good faith takes good free of any 
						defects in title;	
					E. S isn’t accountable to B for any profit. So if B agreed to pay $10,000 
						for the car, but S later sold it for $11,000, profit goes to S, NOT 
						breaching B.
			g. Neri v. Retail Marine Corp.: B repudiated after agreeing to buy a boat and paying 
				the down payment. S resold the boat after 4 months, for the same price. S was 
				NOT a lost volume seller b/c the only reason the new buyer bought the boat 
				was b/c it was in the showroom and most boats have to be ordered.
				i. Under 2-718(b) B gets 20% of the value of total performance or $500, 
					whichever is lower (here, performance was the down payment). 
					Basically just an offset of S’s damages from B’s breach.
				ii. If the measure of damages in 2-708(1) is inadequate to put S in as good a 						position as performance, can measure damages under 2-708(2): 
					(profit, incl. reasonable overhead) + (incidentals) + (costs reasonably 
					incurred) – (payments made) – (proceeds of resale – scrap).
			h. HYPO: S has a K to supply glass countertops for display cabinets at Gucci in 
				Beverly Hills. S has a number of Ks w/ other vendors in Beverly Hills 
				conditioned on the other vendors’ good faith satisfaction w/ the glass 
				delivered to Gucci. Gucci unexpectedly and unjustifiably breaches the K and 
				refuses delivery. What damages can S recover from Gucci?
				i. S can sue under 2-709 for price, but NO damages for lost profits, b/c that’s a 
					consequential damage and there is NO provision for consequential 
					damage recovery for sellers under the Code.
			i. HYPO: S is a turntable manufacturer. Enters into a K w/ B for $25,000 turntable. 
				Expected profit is $5000 (costs $20,000 to make). S has spent $6000 making 
				the turntable so far. Cost to finish is $14,000, estimated resale is $20,000, and 
				scrap is $1500. B has paid $500. B repudiates. What are S’s damages?
				i. Falls under 2-708. But is it (1) or (2)?
				ii. Under (1), the market differential is $5000, but S has already spent $6000, 
					so if S sued now under (1), would still lose $1000. This is NOT enough 
					to put S back in the position he would have been in w/ performance.
				iii. Under (2): ($5000 profit + $6000 overhead) – ($1500) – ($500) - $9000.
				iv. S could also finish the turntable and resell it. Damages would be (Unpaid K 
					price $24,500) – (resale price ($20,000) = $4500.
				v. Best advice is to stop manufacturing and sue for $9000 under 2-708(2).
					A. S does NOT have a duty to mitigate his damages by finishing the 
						good – see 2-704(2): with unfinished goods, S can either 
						complete manufacture OR cease manufacture and sell for 
						scrap.
		3. Contracted-For Damages (Liquidated Damages)
			a. See above for factors re: enforceability of liquidated damages clause.
				i. Problem w/ enforcing these provisions is that we don’t want penalties for 
					breach. Sometimes it makes sense for a party to breach. 
				ii. Really high liquidated damages make it too hard to breach, and really low 
					damages make it too easy to breach.
			b. Kvassay v. Murray: Murray agreed to buy 24,000 cases of baklava from Kvassay. K 
				included a liquidated damages provision that said if B refused to accept the 
				goods or repudiated, S was entitled to damages of $5/case for each case 
				remaining to be delivered. Murray refused to accept the goods after 3000 
				cases were delivered. Trial ct. said liquidated damages couldn’t be recovered 
				b/c amount was too speculative b/c business was new and lacked duration, 
				permanency, and recognition.		
				i. Prof thinks the ct. was wrong here b/c the business was so new. And the 
					liquidated damages weren’t much more than expected damages. 
			c. Language like “In the event of a breach, you will pay $30,000” is a liquidated 
				damages clause, and probably won’t be enforceable. But language like “You 
				may terminate the K for $30,000 if you chose not to perform” is an 
				alternative performance clause and will likely be upheld. This is basically 
				saying there are 2 ways of performing (actual performance or paying $$$). 
				Cts. always accept these.
			d. Martin v. Sheffer: K had a provision that said in the event of non-payment, B was 
				liable for immediate payment of the full balance, payment of 12% interest, 
				and any attorney’s fees, collection charges, and other necessary expenses. 
				Plaintiffs argued that this shouldn’t control b/c S’s damages were controlled 
				by 2-708. Ct. disagreed and said that 1-102 says all provisions of the UCC can 
				be modified by agreement. So, as long as the provision expanding S’s 
				remedies is reasonable and in good faith, it will be upheld.

VIII. Repudiation and the Prospect of Breach
	A. The Prospect of Breach
		1. 2-609: Right to Adequate Assurance of Performance – When reasonable grounds for 
			insecurity arise w/ respect to the performance of either party the other may in 
			writing demand adequate assurance of due performance and until he receives such 
			assurance may if commercially reasonable suspend performance.
		2. Clem Perrin Marine Towing, Inc. v. Panama Canal Co.: CPMT leased a boat to PCC. PCC 
			found out that CPMT wasn’t paying one of the mortgages on the boat. PCC had an 
			option to buy the boat at the end of the lease, and it wanted clear title. PCC learned 
			of this through a phone call. Based on these rumors, PCC sent CPMT a letter 
			requesting assurances. CPMT was silent. Ct. said CPMT didn’t do enough to give PCC 
			adequate assurances and therefore breached.
			a. Premise of 2-609 is to get actual performance, not just a promise plus the right to 
				win at trial. 2-609 helps gets performance (see Comment 1).
			b. 2-609 is not limited to merchants, and is available to either B or S.
			c. Can ask for assurances when you have reasonable insecurity as to performance.
				i. This can include rumors from a reliable source (incl. news stories, credit 
					reports, etc.). Anything that reasonably makes you uneasy.
			d. Adequate assurances can include a mere promise by a seller of good repute that 
				he is giving the matter his attention and won’t let it happen again. Doesn’t 
				require much to satisfy, esp. if has a good reputation.
			e. If assurances aren’t satisfactory, can treat as anticipatory repudiation and cancel 
				K and stop your own performance. 
				i. But REMEMBER: If it’s later determined that assurances were adequate, 
					then YOU are in breach!
			f. Can ask for specific assurances, but it’s up to the party providing assurances how 
				to do so. 
		3. HYPO: S Ks to deliver over a 12-month period 100 gasoline pumps at B’s chain of 
			convenience stores. The K calls for S to install them, get them operating properly, 
			and service them for 90 days after delivery. Payment is due 30 days after 
			installation. Of the first 20 pumps that are delivered and installed, 12 don’t operate 
			as they’re supposed to. Can B properly send S a letter refusing to permit S to install 
			any more pumps until it provides satisfactory proof that they will operate as 
			warranted? Can B withhold payment for the 12 non-conforming pumps? For the 
			other 8?
			i. This is enough for B to ask for reasonable assurances. Low threshold.
			ii. If S writes back and says it won’t happen again, that’s probably enough.
			iii. B can suspend payment for whatever B hasn’t received in return. Since B has 
				already received the pumps, can’t suspend performance.
		4. HYPO: S sees a story in the Wall Street Journal that says B is going through a cash crunch 
			and B’s credit rating has been downgraded from A- to B by Moody’s. S demands 
			reasonable assurances of B’s willingness and ability to pay when payment is due 
			under the K, else S will stop working on the order and won’t deliver the goods when 
			due. B writes back and says the Journal article was in error and it will certainly make 
			payments when due. What are the rights of the parties? What if S demands that its 
			auditors be given access to B’s books to determine B’s cash position, else it will stop 
			work?
			a. S can demand reasonable assurances, but assurances are probably adequate here, 
				so S can’t stop performance. Can’t require specific assurances, like inspecting 
				books.
			b. If S had read the article BEFORE entering into K w/ B, S can’t ask for reasonable 
				assurances b/c it entered the K knowing that information. Can only ask for 
				assurance for info you learn AFTER entering a K.
		5. Noflat Tire Co. contracted to ship a carload of tires to TBA Stores, Inc. The shipment was 
			to be FOB Noflat’s plant and was on open account on 90 day payment terms. While 
			the carload was in transit, Noflat’s credit dep’t received a report that TBA was 
			running four months or more behind in paying bills. Noflat calls you and asks 
			whether there is anything it can do to protect itself against the possibility that TBA 
			will pay very late or not at all. The shipment was under a straight bill of lading 
			naming TBA as consignee. What do you advise? May Noflat direct the carrier to stop 
			the train? If Noflat decides to stop the shipment, does it have to notify TBA of that 
			action and the reasons for it?
			a. Noflat can always ask for reasonable assurances. 
			b. Under 2-609(4), failure to provide assurances within a reasonable time not 
				exceeding 30 days is a repudiation of the K. Here, a reasonable time would 
				probably be a day b/c the goods are already on the way.
			c. S can also stop delivery of goods in possession of a carrier when it finds out B is 
				insolvent (see 2-705), and has the right to tell B it won’t sell the goods except 
				for cash (see 2-701(2)).
				i. Problem w/ this is it’s hard to know if B is really insolvent, so S may be in 
					breach here if it’s wrong.
		6. HYPO: Global Controls contracted to deliver certain instruments to MissileCo for use in a 
			missile system that MissileCo was installing. The K called for payment to be made 
			monthly for deliveries made the previous month. Final inspection and acceptance of 
			the goods were to take place at the various missile sites (which weren’t the place of 
			delivery). About 6 weeks before making the first delivery, Global began to receive 
			unfavorable credit reports on MissileCo. About 3 weeks before the first delivery 
			Global secured a Dun & Bradstreet credit report that showed a reduction in 
			MissileCo’s credit rating from A1 to A1 ½ and delays in payment to its suppliers. 
			Global then contacted some individual suppliers, who reported substantial delays in 
			payment. Instead of shipping the goods under a straight bill of lading, Global sent 
			the first order under a sight-draft w/ order bill of lading. MissileCo refused to pay 
			against the sight draft and the goods were returned to Global Controls. When Global 
			sued, MIssileCo filed a counterclaim. Which party breached?
			a. Depends on whether or not B is insolvent.
			b. But there is a very good chance S is in breach here b/c there was such a big 
				change, requiring the sight draft. Case this hypo is based on said S was in 
				breach b/c B wasn’t insolvent.
	B. Repudiation
		1. Definition
			a. 2-610: Anticipatory Repudiation – IF repudiation of a performance not yet due, 
				which substantially impairs the value of the K to the other party, THEN can 
				await performance for a commercially reasonable time, or resort to 2-703 
				(S’s remedies) or 2-711 (B’s remedies) even if urged retraction of 
				repudiation and promised to await performance, and can suspend 
				performance.
			b. 2-611: Retraction of Anticipatory Repudiation – Repudiating party can retract up 
				until the time for performance UNLESS the aggrieved party has cancelled the 
				K or materially changed his position, or indicated he considers the 
				repudiation final.
			c. HYPO: Assume that there are only 5 remaining operable US Army amphibious 
				vehicles of WWII vintage (Ducks) in the entire world. Two of these are 
				owned by Fraley Motors in Houston, TX; two are owned by Motion Picture 
				Prop, Inc. of Long Beach, CA; and one is owned by Eduardo Robles of Atlanta, 
				GA. Robles contracts w/ Motion Picture Props to sell his Duck at a price of 
				$25,000, delivery in Atlanta on June 2nd. On May 15th Motion Picture Props 
				learns that Eduardo Robles has just leased his Duck to Fraley Motors for 18 
				months. Props also understands that Fraley is willing to sell one of its Ducks 
				for $35,000. Props is afraid that Fraley may sell the Duck momentarily and 
				asks whether they can buy it immediately and charge Robles w/ the 
				increased cost. What do you advise?
				i. Comment 1 to 2-610 says that anticipatory repudiation centers on an overt 
					action that renders performance impossible. This seems to fall into 
					that category, so Props can cover under 2-711 (B’s remedies). Proper 
					can buy the Duck for $35,000 and sue for the difference.
				ii. But Robles can argue that he hasn’t sold the Duck to Fraley, so there is still 
					the possibility of performance. 
					A. But comment 2 says that it’s not necessary that performance is 
						literally and utterly impossible. OK if reasonably indicates a 
						rejection of a continuing obligation. Robles will probably lose.
			d. HYPO: Scott Kim contracted to sell Meredith Hendon 3 holographic-image-making 
				machines for a total price of $50,000, delivery on February 1. On January 15 
				Kim called Hendon and notified her that he would be unable to supply the 
				machines except at a price of $75,000. Hendon replied, “What! Our K clearly 
				calls for a price of $50,000. You can’t get away with this. I’ll see you in court!” 
				Taken aback by her vehemence, Kim retreated. “All right, never mind. I’ll 
				perform on the original terms.” Hendon said, “No, I’m through with you.” Kim 
				tendered the machines on February 1, and Hendon refused to accept them. 
				Who breached?
				i. Kim probably breached when he said he couldn’t deliver for less than 
					$75,000. B could have cancelled the K immediately at this point.
		2. Damages
			a. 2-702: Seller’s Remedies on Discovery of Buyer’s Insolvency – S has the absolute 
				right to change a deal and require payment in cash upfront IF B is insolvent.
			b. 2-705: Seller’s Stoppage of Delivery in Transit or Otherwise – S can stop goods in 
				transit, even if S has completed its duties IF B is insolvent.
			c. HYPO: In a series of 6 separate Ks, S contracts to deliver 100 barrels of kosher dill 
				pickles to B, who operates a chain of specialty grocery stores. The Ks call for 
				delivery on the first day of each month, April through September. The price 
				of each delivery is $10,000, and payment is due 10 days after delivery. S 
				delivers on the first of April, May, June, and July. B pays for the April delivery 
				on April 12, for the May delivery on May 20th, and hasn’t paid for the 
				deliveries in June and July. On July 25th, S informs B that it will not deliver the 
				pickles on the August and September Ks unless it has received payment on 
				the 2 earlier Ks on which it hasn’t been paid. B immediately purchases 
				pickles elsewhere for $11,500 per month and sues S. Is S liable?
				i. This is NOT an installment K, so can’t argue that the value of the whole was 
					substantially altered by late payment!
				ii. B breached when it didn’t pay for the 4th and 5th shipments, and S breached 
					when it didn’t make the 6th delivery. But S could have done something 
					before breaching, so S is probably liable here. There are separate Ks, 
					so S has to perform each one, or be in breach.
				iii. S should have asked for adequate assurance, and asked for payment in 
					cash if B was insolvent.
			d. HYPO: On March 1 S, a grain elevator, Ks to sell 30,000 bushels of corn to B, a 
				cereal manufacturer. The price is $75,000 and delivery is to be October 31. 
				On August 1 B repudiates. The market price of this quantity of corn fluctuates 
				as follows: August 1 - $72,000; September 1 - $72,500; October 1 - $72,250; 
				October 31 - $72,600. To what damages is S entitled?
				i. 2-610 directs us to 2-703. 2-703 directs us to use market differential 
					calculation, so K price – market price, w/ market being the time and 
					place for tender (aka Oct. 31). Damages would be $75,000 - $72,600.
			e. HYPO: When B in the above hypo repudiates, S sells the corn on August 21 for 
				$73,000 to a manufacturer of corn meal. To what damages is S entitled?
				i. 2-610 tells us to go to 2-703, and that tells us to go to cover damages. 
					Damages are cover price – K price.
				ii. We don’t know if S can get either cover OR market differential. Cts. are 
					split on this issue.
			f. Oloffson v. Coomer: In April, signed K for $1.12/bushel. S repudiated in June, when 
				the market price was $1.16/bushel. B waited until time for delivery, and 
				covered at a market price of $1.35/bushel and $1.49/bushel. B could have 
				covered any day, but just waited until delivery day. Ct. said that the 
				repudiation and breach happened at the same time. Ct. said B had to cover 
				w/o unreasonable delay (aka the day of repudiation), so no cover damages.
				i. Revised Article 2 says that you can’t suspend performance beyond a 
					commercially reasonable time, and cites this case for the proposition 
					that might be the same day as the repudiation in a readily available 
					market.
			g. REMEMBER: If cover is readily available, limited to market price on date of 
				repudiation, no matter if you cover or not.
			h. CISG
				i. Until it’s apparent that the other party is not going to perform (need more 
					than rumors), can’t suspend performance OR demand reasonable 
					assurances. Much higher standard than UCC.
				ii. Also has to be clear that the other party won’t perform before you can 
					declare the K over.
				iii. Market price is defined as the “current” price, but doesn’t define current.

VIV. Discharge by Impossibility or Frustration of Purpose
	A. Paradigm v. James: 17th Century case. The prince came in and confiscated all the property in 
		town, including the property on which James was paying rent. Paradigm still wanted the 
		rent payment, even though James wasn’t allowed on the land. Ct. agreed w/ Paradigm and 
		said James should have put this into the K if he thought it would be a problem. Absolutist 
		position. This is where the idea of foreseeability came from.
	B. Taylor v. Caldwell: Caldwell owned a music hall and Taylor rented it for 4 nights. Taylor spent a 
		lot of money on advertising his event. But then the hall burned down, and Taylor sued 
		Caldwell for the money he had already spent for the event. Ct. found for Caldwell b/c the 
		fire wasn’t Caldwell’s fault and the existence of the hall was part of the foundation of the K.
	C. Krell v. Henry: King Edward was going to have a parade and Henry rented Krell’s flat to watch 
		the parade. The King got sick and cancelled the parade. Henry didn’t pay for the daily rent 			and Krell sued. The Ct. said the cancellation of the event wasn’t a basic assumption of the K, 
		so didn’t have to pay rent. This was the beginning of frustration of purpose doctrine.
	D. Impossibility (Restatement §261)
		1. The occurrence of an event which makes performance of a duty objectively impossible;
		2. The non-occurrence of the event causing the impossibility was a mutually shared, basic 
			assumption on which K was made;
		3. The event causing the impossibility occurred w/o the fault of the party asserting the 
			doctrine;
		4. The party asserting the doctrine didn’t implicitly or explicitly assume the risk of the 
			event causing the impossibility.
	E. Frustration of Purpose (Restatement §265)
		1. The occurrence of an event which frustrates a principle purpose of entering into the K by 
			the party asserting the doctrine;
		2. The non-occurrence of the event causing the frustration was a mutually shared, basic 
			assumption on which K was made;
		3. The event causing the frustration occurred w/o the fault of the party asserting the 
			doctrine;
		4. The party asserting the doctrine didn’t implicitly or explicitly assume the risk of the 
			event causing the frustration.
			a. Lloyd v. Murphy: Murphy had rented a commercial space and was going to put in a 
				car dealership, but then WWII happened and cars were rationed, so he 
				couldn’t open the dealership. He argued frustration of purpose. Ct. found for 					Lloyd, b/c if this had been important enough for Murphy, he would have put 
				it in the K.
				i. Ct. thought WWII was foreseeable in 1939.
	F. Impracticability (Restatement §261)
		1. The occurrence of an event which makes performance of a duty commercially 
			impracticable;
		2. The non-occurrence of the event causing the impracticability was a mutually shared, 
			basic assumption on which K was made;
		3. The event causing the impracticability occurred w/o the fault of the party asserting the 
			doctrine;
		4. The party asserting the doctrine didn’t implicitly or explicitly assume the risk of the 
			event causing the impracticability.
			a. Westinghouse case: Needed to buy uranium rods for reactors. Btwn the time they 
				bought the rods and the 4 years later when they released the reactors, there 
				was an illegal cartel that increased the price of uranium by 700%. 
				Westinghouse argued it shouldn’t be held to produce the reactors b/c the 
				cartel and price increase made it impracticable. Ct. said Westinghouse could 
				foresee this, so the risk was on them.
	G. 2-613: Casualty to Identified Goods – If identified goods are destroyed w/o fault of either party, 
		K is avoided (if total loss – (a)) OR w/ partial loss B can avoid the k or accept the goods w/ 
		due allowance from K price for the deterioration or deficiency in quality, but doesn’t HAVE 
		to accept partial delivery (b).
	H. Force Majeure Clause: Can avoid the K if certain things happen (acts of God, war, strikes, fires, 
		etc.).
		1. 2-615: Excuse by Failure of Presupposed Conditions – S isn’t in breach if can’t perform 
			b/c it’s impracticable by the occurrence of a contingency the non-occurrence of 
			which was  a basic assumption on which the K was made.
		2. HYPO: S has a K to deliver string beans to B. A crop duster makes a mistake and dumps 
			chemicals on the string beans, and the beans are destroyed. Is the K avoided?
			a. No, S can go out and buy more beans. It’s not impossible to perform. Can sue the 
				pilot for damages.
		3. HYPO: B orders a stylized home entertainment unit for a particular part of B’s home. S 
			can’t sell this to anyone else, and makes this specifically for B. B’s house burns down 
			through no fault of his own. Is B obligated to pay for this or can he rely on 2-615?
			a. Basic assumption that house would still be there.
			b. 2-615 only mentions the seller; doesn’t say anything about a buyer.
	I. United States v. Wegematic Corp.: D was unable to make a computer it promised the US gov’t. US 
		sued for the cost of having to get other equipment. D argued it was either impossible or 
		impracticable to make the computer. Ct. rejected the defense. Wasn’t enough that 
		performance was just harder than D thought it was going to be.
		1. Risk was on D here. D could have foreseen that it would be very difficult to build the 
			computer, and could’ve put a clause in the K to avoid the risk.
	J. Chase Precast Corp. v. John J. Paonessa Co.: City decided to stop a concrete median project. P is 
		trying to get lost profits from the contractor D. D claimed frustration of purpose and 
		impossibility b/c the state cancelled the project. D won here b/c there was a clause in the K 
		that said notified that D’s K w/ the city could be reduced at any time. So the risk was on P 
		that the city would eliminate it’s portion of the job.
	K. Waldinger Corp. v. CRS Group Engineers, Inc.: Subcontractor agreed to fulfill all specifications for 
		a certain machine. Couldn’t fulfill specifications, even though machine was built to comply 
		w/ EPA provisions. Subcontractor won here b/c it was a basic assumption that if the 
		machine complied w/ EPA provisions, it would fulfill the specifications. All that matters is 
		that the machine did the job right.
	L. Alcoa v. Essex Group, Inc.: Ct. said that the purpose of the K was to make money, and that 
		purpose was frustrated, so Ct. re-wrote K. Ct. merged frustration of purpose and mistake 
		(had to do this b/c mistake is equitable and was only thing that gave ct. the power to re-
		write K).

X. Rights and Liabilities of Third Parties
	A. Warranty of Title
		1. The Obligation to Provide Good Title
			a. Title is irrelevant to the determination of the rights of B and S against each other. 
				But it’s important in relationship to 3rd parties, who gets insurance proceeds, 
				who’s liable in tort, taxes, etc.
			b. 2-401: Passing of Title – (1) Title can’t pass prior to identification to K, and unless 
				otherwise agreed B acquires a special property interest after identification. 
				(2) Unless otherwise explicitly agreed, title passes to B at the time and place 
				at which S completes his performance w/ reference to the physical delivery 
				of the goods. (3) If delivery w/o moving the goods, if there is a document of 
				title, title passes at the time and place where S delivers such document OR if 
				no document of title, then title passes at the time and place of contracting.
				i. 2-401(4): If B rejects, then title re-vests in S immediately, no matter if 
					rejection is valid or not. Only a justified revocation immediately re-
					vests title in S.
				ii. Under 2-401(3), if you sell your fridge to your neighbor, title passes at the 
					time and place of contracting, b/c no documents of title pass. Title 
					passes even though fridge is still in your house.
		2. Disclaimer of the Warranty
			a. 2-312: Warranty of Title – S warrants that B gets title that’s free from undisclosed 
				encumbrances and good title w/ rightful transfer (means that S has the 
				power to make the transfer and convey the gods, and S has good title and is 
				conveying it free from any encumbrances).
				i. 2-312(3): If S is a merchant, also warranties that B won’t be subject to a 
					claim of patent or trademark (free of the rightful claim of any 3rd party 
					by way of infringement).
			b. 2-312(2): A warranty will be excluded or modified ONLY by specific language or 
				by circumstances which give B reason to know that the person selling doesn’t 
				claim title in himself or that he is purporting to sell only such right or as he or 
				a 3rd person may have.
				i. Circumstances that person selling doesn’t have title include foreclosures.
			c. Warranty of title is not an implied warranty, so not subject to 2-613(3). Disclaimer 
				is governed by 2-613(2), which requires either specific language or the 
				described circumstances.
		3. CISG: Article 41 states that S is required to deliver goods free from any right or claim 
			from any 3rd party. Similar to UCC, but w/o stated exceptions.
	B. Situations in Which the Buyer Gets Better Title Than the Seller Had
		1. Rights of the Buyer Against a Secured Creditor of the Seller
			a. Can grant a security interest in almost anything the lender/creditor wants to get. 
			b. Typically, give a security interest in the entire inventory you have and the entire 
				inventory you will ever get. Get a line of credit in return, and use this to buy 
				inventory. So how can S ever give clear title to B when there is almost always 
				a bank w/ a security interest in the goods? 
			c. Snap-On Tools Corp. v. Rice: Snap-On sold goods to Neal and didn’t perfect the 
				security interest (need to file w/ state office, costs $$$, and Snap-On only 
				perfected for sales over $7500). Neal then tried to sell the goods to Rice. Does 
				the security interest stay w/ the goods? Ct. said Rice took the goods free from 
				the interest.
				i. Interest would either stay w/ the goods, or attach to the money paid for the 
					goods (paid to Neal). But Neal was bankrupt, so Snap-On couldn’t get 
					the $ from him.
				ii. 9-317(b): B of goods takes free of the security interest IF B pays value and 
					does NOT have knowledge of the security interest.
					A. B also has to take delivery and has to purchase before perfection.
				iii. Here, the goods were delivered, and security interest was never perfected.
				iv. Ct. said Rice gave value b/c he paid for Neal’s entire business. Value is 
					basically anything to support a K.
				v. Ct. said Rice didn’t have actual knowledge of the security interest. There 
					was some evidence Rice knew b/c he applied to be a creditor of Snap-
					On and Neal said he was still paying for the goods.
					A. Ct. said this wasn’t actual knowledge b/c can make payments on a 
						secured or unsecured basis, so Rice might not have known 
						there was a security interest.
			d. General Electric Credit Corp. v. Humble: Sanderson gave GECC a security interest in 
				its mobile homes and GECC perfected that interest. Sanderson sold 3 mobile 
				homes to Humble. Sanderson defaulted on its payments to GECC and GECC 
				wanted the homes back or full payment. Ct. said Humble took the mobile 
				homes free of the perfected security interest b/c he was a buyer in the 
				ordinary course.
				i. See 9-320: Buyer of Goods – to take free and clear of a perfected security 
					interest need to be a buyer in the ordinary course of business (even if 
					perfected and have knowledge of interest).
					A. 1-201(b)(9): to be a BYCOB must buy in good faith, w/o knowledge
						that sale violates rights of another person, in the ordinary 
						course of business, from a person in the business of selling 
						goods of that kind.
				ii. Here, Ct. said Humble acted in good faith b/c there was no evidence that 
					there was anything unusual to make Humble get a record check.
				iii. Since Humble was a buyer in the ordinary course of business, so he took 
					free of the perfected security interest.
		2. Rights of the Buyer when the Seller Does Not Own the Goods: Entrustment
			a. 2-403: Power to Transfer; Good Faith Purchase of Goods; Entrustment – A person 
				w/ voidable title has power to transfer good title to a good faith purchaser 
				for value. (Voidable title holder is someone in btwn S and B)
				i. How to become a Voidable Title Holder (VTH):
					A. transferor was deceived as to the identity of the purchaser;
					B. the delivery was in exchange for a check that later was dishonored;
					C. it was agreed that the transaction was to be a “cash sale”; or
					D. the delivery was procured through fraud punishable as larcenous 
						under the criminal law.
				ii. NO voidable title by stealing!!!!!
				iii. Ex. If S finds out the VTH’s check bounced, S can take the goods back from 
					VTH (title is ONLY voidable by true owner). But if VTH sells the goods 
					to a good faith purchaser for value, the S’s rights are gone. S can sue 
					VTH for breach, but can’t get the goods.
					A. But if goods were stolen from S, S can get them back from the good 
						faith purchaser for value. GFP4V can go back and sue the thief.
				iv. 1-201(29) and (30) say that purchases include gifts or other voluntary 
					transactions. But still need to give value.
			b. 2-403(3): Entrustment – Delivery and acquiescence in retention of possession 
				(basically voluntarily giving your stuff to someone to hold it for you for some 
				time).
				i. Entrusted person doesn’t have title. But can that person give good title to 
					someone else?	
					A. YES, if the entrustor deals in goods of the same kind and sells to the 
						purchaser in the ordinary course of business.
					B. You take your watch to the jewelers to be repaired and he sells to 
						someone else. You don’t have any rights against the 3rd party 
						purchaser, only against jeweler.
						1. But if someone steals your watch, takes it to the jeweler, and 
							the jeweler sells to a BYCOB, then you can get your 
							watch back from BYCOB. Thieves can’t give any rights to 
							the entrustor.
			b. Atlas Auto Rental Corp. v. Weisberg: Atlas let Schwartzman test-drive a car for sale, 
				but he never returned. He left a check, but the check bounced. Schwartzman 
				then sold the car to Weisberg for $300 and Weisberg immediately resold it 
				for $1200. Did Schwartzman have voidable title or did Atlas entrust him w/ 
				the car? Schwartzman had both voidable title (left a check, even though it 
				was bad) AND was an entrustee. Question was whether Weisberg purchased 
				in good faith. Ct. said NO. Was NOT in good faith, so NOT a BYCOB.
	C. Situations in Which the Buyer Gets Worse Title Than the Seller Had
		1. Fraudulent Conveyances (S’s creditors can treat the sale void as against it)
			a. Seller’s Retention of Possession After Sale	
				i. 2-402(2): Creditors can come in and take the goods when B has paid for 
					them, but S keeps possession. Think S is just trying to screw the 						creditors (“selling” the goods to B, but keeping them).
					A. Exception if retention is in good faith and current course of trade by 
						a merchant-seller for a commercially reasonable time.
				ii. Lefever v. Mires: B purchased a farm from S, but never took possession or 
					delivery of the farm. S’s creditors want to attach the land. B argued the 
					hay and corn on the farm was too difficult to transport, so couldn’t 
					take delivery. Ct. said that w/o symbolic or actual delivery there is an 
					irrebuttable presumption of fraud.
					A. About 20 states follow this line – irrebuttable presumption of fraud 
						if no delivery (even w/ evidence sale took place) and S’s 
						creditors can come in and take goods.
				ii. Blumenstein v. Phillips Insurance Center, Inc.: Blumenstein sold his boat to 
					Martin. Phillips then insures Martin’s boats. Martin becomes insolvent 
					and couldn’t make payments on the boat, or the insurance premiums. 
					Martin quitclaimed the boat back to Blumenstein to satisfy the debt 
					owed to him. Cancelled the debt and gave the boat back. Phillips then 
					attached the boat the judgment it had against Martin for unpaid 
					insurance premiums. Phillips claimed Martin retained possession b/c 
					boat was never moved after the quitclaim. Ct. said there was a 
					rebuttable presumption of fraudulent conveyance b/c Blumenstein 
					didn’t move the boat. Ct. said Blumenstein took possession and this 
					wasn’t fraudulent.
					A. Blumenstein argued that it was winter, so it would be hard to move 							the boat, and the documents never changed out of his name in 
						the first place, so he didn’t have to change them back after the 
						quitclaim.
					B. Ct. also said it was OK to transfer the boat for less than fair market 
						value b/c Martin was being hounded by creditors and needed 
						to do something to discharge some debt.
					C. Ct. also said it was OK for debtors to favor one creditor over 
						another. CL rule is that you can decide where your $ goes 
						(exception is bankruptcy).
				iii. HYPO: If you buy a patio set from a patio supply store and ask them to 
					keep it for a few weeks while you set up your patio, and when you ask 
					for delivery a few weeks later they don’t have a record of the sale, 
					what can you do?
					A. Sue for specific performance. Probably out of luck.
				iv. HYPO: On January 3rd Bill Lawton purchased a new sound system from Hi-
					Tech Electronics for $1000 during a special sale. Since he was going to 
					be moving into a new apartment on March 15th, he asked Hi-Tech if he 
					might leave the unit in the store until then. Hi-Tech agrees. If Hi-Tech 
					sells the system to Tami Konuk, who buys w/o knowledge of Lawton’s 
					interest, does she take free of the interest? Does Lawton take free of a 
					security interest in the system created by Hi-Tech (i) on January 2nd; 
					(ii) on January 4th? On January 4th a creditor with a judgment against 
					Hi-Tech Electronics levies on the sound system. Is the creditor’s 
					interest superior to Lawton’s interest? Or does the stereo belong to 
					Lawton, so that it can’t be reached by Hi-Tech’s creditors?
					A. If Hi-Tech sells to Konuk, she is a BYCOB. Bill entrusted the stereo 
						w/ Hi-Tech. She gets good title.
					B. If there was a perfected security interest, Konuck still takes free and 
						clear (see 9-320).
					C. If a creditor attaches before delivery to Bill, depends if state is 
						rebuttable or irrebuttable. If irrebuttable, need to rely on 2-
						402(2) (good faith). In rebuttable state, need to present 
						evidence it wasn’t fraudulent.
				v. 2-702: Seller’s Remedies on Discovery of Buyer’s Insolvency
					A. 2-702(2): If misrepresentation of solvency in writing within 3 
						months before delivery, the 10 day limitation doesn’t apply. 
						This section deals w/ a situation where you have 2 creditors 
						who both want to attach the goods.
					B. Under 2-702(3), S’s right to reclaim is subject to the rights of a 
						BYCOB or other good faith purchaser.
					C. Under 1-209(29), (30), a purchase includes taking by a lien. So does 
						a lien creditor count as a good faith purchaser? 7th Circuit said 
						the Code doesn’t say who has a priority, so that btwn a 
						judgment creditor and a reclaiming S, S has superior rights.
			b. Sales Made with Actual Intent to Defraud Creditors
			c. Sale for Less than Fair Value by Sellers Who Are Insolvent 

XI. Documentary Transactions
	A. Introduction
		1. Two Kinds: Bill of Lading and Warehouse receipt.
		2. The carrier is the entity that issues a document of title. Enters into a K w/ the shipper
			that says the goods have to be delivered to a consignee.
			a. Seller is USUALLY the shipper. But the shipper is any party that arranges 
				transportation.
		3. Three purposes of document of title:
			a. Receipt for goods
			b. Statement of the terms of the shipping agreement
			c. Evidence of ownership of the goods
		4. Four kinds of bills of lading:
			a. Air Bill
			b. Sea Bill
			c. Through Bill (goes through at least 2 modes of transportation, OR at least 2 
				carriers transport the goods) – MOST IMPORTANT!
			d. Way Bill (not on test)
			e. Each of the above can be straight or negotiable	
				i. Negotiable Instruments: Holder in due course takes free and clear of 
					defenses payor has against payee. Ex. checks and promissory notes.
					A. A check is a negotiable instrument b/c it includes the word “order.” 
						The bank becomes a holder in due course (takes in good faith, 
						for value, w/o notice that instrument has been dishonored, 
						w/o notice there is no unauthorized signature, w/o notice that 
						instrument has been altered).
					B. Holder in due course takes free and clear just like GFP and BYCOB.
					C. The consignee has to surrender a copy of the bill of lading before 
						the carrier can leave the goods. Lets things be sold en route 
						(negotiable bill of lading).
				ii. Straight Bill of Lading: Includes the name of the person or entity that’s the 
					consignee. All the carrier has to do is deliver the goods at the address 
					given; consignee doesn’t have to be there and surrender his copy of 
					the bill.
	B. Obligations of Carriers
		1. Fine Foliage of Florida, Inc. v. Bowman Transportation, Inc.: Fine Foliage was a seller of 
			ferns, and were going to ship ferns to Tokyo. Hired Bowman to ship the ferns to 
			Jacksonville to put the ferns on a boat. The ferns were destroyed when the Bowman 
			truck was set at 0 degrees, instead of 39 degrees. Ct. said Bowman was liable for 
			damages.
			a. Case was brought under the Carmack Amendment (purpose is to protect shippers 					and to relieve shippers of the burden of finding the particular negligent 
				carrier from the many carriers handling an interstate shipment).
			b. To establish a COA under the Carmack Amendment have to show: 1) goods were 
				delivered to carrier in good condition; 2) goods arrived in damaged 
				condition; and 3) damage.
				i. Very close to SL.
			c. Don’t have to prove causation, just have to show that when the carrier got the 
				goods, they were in good condition, and they were bad when they arrived at 
				the consignee.
			d. DEFENSES to Carmack: Carrier has to prove it wasn’t negligent AND either 1) act 
				of God; 2) public enemy; 3) act of shipper; 4) public authority; or 5) inherent 
				vice or nature of the goods.
			e. Tariffs: Limits damage award when carriers lose or damage goods. This is why 
				airlines only have to pay you a set amount for your lost luggage, not the 
				actual value of your luggage.
		2. 3-311: Accord and Satisfaction by Use of Instrument – Occurs when you write on a check 
			“for full payment.” General rule is that if the payee cashes the check, that language 
			discharges the debt. Several exceptions:
			a. 3-311(c)(2): 90 day rule. The payee has 90 days to re-tender the amount of the 
				check back to the person trying to settle the debt.
			b. 3-311(c)(1): If an organization sends you a separate address for when you want 
				to dispute a claim, then you have to send the accord and satisfaction check to 
				that certain address, or it won’t work.
	C. Shipments Under Reservation
		1. Under a negotiable bill of lading, S keeps a security interest in the goods. S is named as 
			the consignee. As soon as B pays, B can get the goods. S keeps control of the goods 
			until the agent (usually the bank) gets the money from B. Problem is that B has the 
			right to inspect the goods (this is why we have drafts).
		2. Draft: Negotiable invoice. Signed by the person who will actually receive the money (the 
			seller). S can negotiate it to a bank b/c it’s negotiable. It tells B to pay the bank once 
			B has inspected the goods and is satisfied. The draft is honored by B, the bank is 
			paid, and then S gets his money.
	D. Letters of Credit
		1. Customer/Account Party (B)  Issuer (bank)  Beneficiary/Payee (S)
		2. B goes to to its bank and asks to set up a letter of credit to pay S, and the bank asks for 
			the terms, and then the bank sets up the letter. Bank can release the money to S 
			upon presentation of certain documents. S sends certain documents to the bank, the 
			bank notifies B, B pays the bank, the bank pays S, and S ships the goods. Bank is like 
			an escrow holder.                 
			a. This is good for S b/c if he submits the documents, the bank will pay him money, 
				so relying on the bank’s promise, not B’s promise. Also good for B b/c he 
				doesn’t have to worry about S holding on to the goods, and it’s low cost. 
			b. Used in 2 main ways: 1) used as a primary payment mechanism, esp. when B and 
				S are separated by long distances; or 2) stand-by or back-up letter of credit 
				(only drawn upon if B doesn’t pay within 60 or 90 days).
		3. To be a letter of credit:
			a. Be in writing;
			b. Be signed or authenticated;
			c. Provide an undertaking by issuer (bank) to honor a request of applicant (buyer) 
				to pay a beneficiary (seller) upon a presentment of specified documents;
			d. Has an expiration date.
				i. Can be revocable or irrevocable by S until expiration date.
		4. A letter of credit is NOT a guarantee or a 3rd party beneficiary K.
		5. Courtaulds North America, Inc. v. North Carolina National Bank: S submitted documents 
			to the issuer on time, but didn’t get paid. The documents didn’t comply w/ the letter 
			of credit requirements (didn’t say 100% acrylic yarn). There had been discrepancies 
			in the documents before, but B had waived those, but refused to waive it this time 
			(went bankrupt). S re-submitted, but the expiration date had passed. Bank won here 
			b/c the documents didn’t comply w/ requirements.
			a. Rule is EXACT compliance!!!!
		6. United Bank v. Cambridge Sporting Goods Corp.: Cambridge is the buyer and Duke is the 
			seller. Duke is in Pakistan and Cambridge is in the US. Duke used 2 banks to set up a 
			letter of credit. Cambridge used Manufacturers Bank, which issued an irrevocable 
			letter of credit. Duke said it would be impossible to manufacture the goods on time 
			and Cambridge said it couldn’t give an extension and cancelled the K and told 
			Manufacturers to cancel the letter of credit. Duke then sent old gloves anyway. Bank 
			doesn’t care if the goods are conforming, just cares about the documents. Cambridge 
			sued to enjoin payment on the letter of credit. Ct. said the burden was on the bank to 
			prove it was a holder in due course.
			a. If there is fraud, can also stop payment. Since there was fraud here (purposefully 
				sent non-conforming goods) and bank couldn’t prove it was a holder in due 
				course, the payment was stopped.
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