Background of the UCC and Scope/Applicability of Articles 2
1. Scope of CISG

a. Sales of goods 

b. Between different countries 

c. Between businesses

2. Place of Business

a. When Bus. has multiple locations, chose place that has closest connection to K

Territorial Limitations

Choice of Law 

Contract Formation under Article 2
1. 2-204

a. Open Terms OK

i. Need

1. Intent 

2. Basis for Remedy

3. Price & Qty terms

2. Acceptance

a. Four Ways

i. Promise (bilateral)

ii. Perform (unilateral)

iii. Partial perform – implied promise to finish 

1. Example BB starts to manufacture Air Conditioner

a. Requires notice to other party in reasonable time

iv. Silence

3. 1-304 – Obligation of Good Faith

a. Does apply to performance of K

b. NOT apply to negotiations

i. Limit: Fraud/Misrepresentation
4. 2-206 – Offer to buy goods for prompt delivery

a. Acceptance can be

i. Promise to deliver

ii. Delivery of goods

1. Conforming – Acceptance

2. Non-conforming – Acceptance & Breach

a. Analyze Cure – 2-508
i. If time of performance not passed

1. S has right to cure

ii. If S had reasonable grounds to believe B would take, with or w/o $ allowance, S may have reasonable time to cure
1. Requires notifing the buyer of intent to cure

3. Non-confirming indicating accommodation – Counteroffer
Statute of Frauds
1. Purposes

a. Evidentiary – Memorialize Terms  

b. Precautionary – No rooster fraud situation

c. Cautionary – Sign document = know & think before

d. Channeling – What k’s are enforced

2. 2-201

a. When Apply

i. K for sale of goods

ii. Over $500
1. Can not enforce for up to $499 if K actually for more than $500

b. How to Satisfy

i. Writing sufficient to show K

1. Cmt. 1 – All that is required is that writing provide basis for believing offered oral testimony rests on a real transaction

ii. Signed by the party against whom enforcement is sought

1. 1-207(23) – Any symbol executed w/ present intent to accept

a. Ex. letterhead

iii. Contains Qty. term

c. Effect

i. If SOF applies AND is not satisfied, then the K is voidable by the party asserting the defense

d. Rule: When k for sale of goods over $500, must be a writing signed by party against who enforcement is sought

i. DOES NOT PREVENT ORAL TESTIMONY OR OUTSIDE INFO FROM COMING IN

1. Only term that can’t be argued is Qty. (Must be in writing)

3. 2-201(2) Merchant’s Confirmatory Memorandum
a. Requirements

i. Between Merchants

ii. Confirmation sent within reasonable time

iii. Confirms K is made

iv. Good vs. Sender (2-201(1))

1. Writing indicates K

2. Signed

3. Qty

a. Schwinn Bicycle Hypo

v. Received

vi. Party who receives must have reason to know of its contents

1. Protects large companies with many offices
a. Just can’t sent to satellite office or secretary

vii. No objection within 10 days

b. Merchant Defined

i. Deals in goods of the kind; OR

ii. Holds self out as knowledgeable; OR

iii. Someone to whom knowledge attributed b/c of employment

4. 2-201(3) – Exceptions to Statute of Frauds (and Confirmatory Memo)
a. Specifically manufactured goods
i. Not suitable for others

ii. Substantial beginnings or commitments for procurement

b. Admissions

i. Party against whom enforcement is sought admits there is a k.

1. Enforceable only to qty admitted
c. Part performance

i. Payment made and accepted
1. Only enforceable up to part already performed

ii. Goods received and accepted
d. Promissory estoppel

i. SPLIT
1. CL – YES

2. UCC – NO

Battle of the Forms
1. Common Law
a. Mirror Image Rule – Sellers Form becomes counter offer unless Mirror Image

i. Offer and acceptance must exactly the same terms

b. Last Shot Doctrine

i. Different terms (not mirror image)

ii. Parties Perform

iii. Last form sent, before performance, controls

1. Performance is deemed acceptance of last form

2. 2-207

a. When/if K is formed

i. Definite & seasonable expression of acceptance; or

1. Not Definite & Seasonable

a. No Qty

b. Acceptance expressly conditional language

i. Viewed as counter offer

ii. Written confirmation sent within reasonable time is acceptance

1. Even if state different or additional terms

a. Unless acceptance made expressly conditional on assent to different or additional terms

i. Go 2-207(3) – Knock Out Rule

1. Performance can form k

2. Terms of K are

a. Those which writings agree on

b. Gap-fillers for the rest

b. What are the terms

i. Additional Terms

1. Consumer – presumably out

a. Viewed as counteroffers

i. Go 2-207(3) – Knock Out Rule

1. Performance can form k

2. Terms of K are

a. Those which writings agree on

b. Gap-fillers for the rest

2. Both Merchants – presumably in

a. UNLESS

i. Offer expressly limits acceptance

ii. Materially alter

1. Def. (Cmt. 4) – so resulting in surprise or hardship if incorporated w/o express awareness

iii. Notification of Obj. given within reasonable time
b. If one above 3 apply, terms viewed as counteroffers

i. Go 2-207(3) – Knock Out Rule

1. Performance can form k

2. Terms of K are

a. Those which writings agree on

b. Gap-fillers for the rest

ii. Different Terms

1. SPLIT – White & Summers 
iii. Silence on Term
1. Analyze as both different and additional

c. Hypo – Merchant Buyer & Seller 

i. B sends offer

1. Term A

2. Term B

3. Premium Grade

a. B makes offer ‘expressly conditional’

ii. S sends ‘acceptance’

1. Term A
2. Term B

3. Merchant Grade
iii. Parties Perform

1. S delivers Merchant Grade

iv. Analysis

1. Different terms don’t come in b/c expressly conditional language

2. Different terms never come in under Summers view
3. Whites View – treat like additional, but still not in b/c conditional language

a. Premium Grade is term
4. No K on writings because offer made expressly conditional

5. Sends to 2-207(3)

a. Performance forms K

b. Knock-out rule applies

i. Agreed on terms

ii. Gap Fill the rest

1. Gap fill the grade term

a. Gap fillers say Merchant Grade
b. Implied warranty of merchantability
3. CISG

a. Art. 18, 19

i. Does the Acceptance contain additional terms?

1. No – Acceptance

2. Yes

a. Are the terms materially altering?

i. Yes – Counter Offer
1. Conduct by original offeror indicating assent is acceptance

a. Ex. acceptance
ii. No – Acceptance including different terms unless oferor objects.

ii. Materially altering
1. Quality

2. Quantity
iii. Much more likely that the terms supplied in acceptance will become part of the deal, and the original offeror must pay much more attention to the changed terms of the purported acceptance and object to them.
Contract Modification
1. Difference b/w Modification & Waiver

a. Modification 
i. Definition

1. Bilateral (two parties agree)
a. Can’t be rescinded

b. Waiver – unilateral relinquishment of a know right/excuse of condition

i. Can be rescinded
2. Good Faith

a. Required in modifications (Cmt. #2 in 2-209)

i. Protects against sneaky individuals 

b. Not a requirement at CL

3. Recission – End 1st k and create new one

a. (Ricketts) – Crt. interprets as fire all and hire back at less money 
4. 2-209 – Modification, Rescission & Waiver
a. 2-209(1) No consideration required for Modification
i. CL – requires additional consideration for K modification

1. Pre-existing duty rule

ii. UCC – Good-bye pre-existing duty rule
b. 2-209(2) No modification except in writing clause

i. Private SOF

1. Generally Enforceable

2. Between Merchants

a. Form of one party with clause must be signed by other party

c. 2-209(3) SOF applies – modification must be in writing
i. If K as modified is within SOF

d. 2-209(4) Waiver

i. If not satisfy (2) or (3) for modification, can be waiver
1. Waiver stays cause of action & damages during time of waiver
2. Terms of waiver as agreed by parties in attempted modification

a. If no agreement, Gap Fill

ii. Posner/ CISG Art. 29 – Must prove reliance by party otherwise in breach in order to introduce evidence of alleged modification
iii. Easterbrook – Let all evidence in, trier of fact decided if GF modification
e. 2-209(5)

i. Waiver affecting part of k still being performed may be retracted if notify other party
1. UNLESS material change of position in reliance on waiver

ii. Remember that modification can’t be retracted
5. Rule: Admission of waiver by both sides becomes enforceable modification

a. Admission is exception to the SOF

Merchant’s Firm Offer
1. CL – Offers freely revocable, unless:

a. Reliance

b. Paid to keep open (option)

i. Recited consideration is enough to keep open

2. 2-205

a. Offer by Merchant

b. In writing

c. Separately signed

d. Assuring it will be held open

i. Is irrevocable for
1. Stated time

2. Reasonable time

3. Never more than 3 months
Unconscionability
1. Definition
a. Two-Prongs (need both/sliding scale)
i. Procedural – Absence of meaningful choice

1. Oppression – Inequality of bargaining power

a. Ex.’s:

i. Big v. Small Co.

ii. No Negotiation

2. Surprise – Terms hidden in prolix

a. Ex.’s:

i. Not read, made aware of by other party

b. If unusual or one-sided, burden on party to bring other parties attention too

i. Even if language is conspicuous

c. Burden on party to prove other party had knowledge of any unconscionable terms

ii. Substantive – Terms unreasonably favorable to the other party
2. Application

a. Majority – To individuals, not to business

b. Minority – To businesses as well

3. Courts Options – 2-302(1)

a. Not enforce term

b. Not enforce entire k

c. Change terms (judicial discretion)

Parol Evidence Rule; Usage of Trade, Course of Dealing; and Course of Performance
1. Level of integration

a. Partial – at least 1 final term that parties want to be bound by

i. Contradictory ( Inadmissable

1. Tests: 

2. UCC – “would certainly”

a. if agreed upon they would certainly have been included in document

i. If would certainly be in doc, then contradictory and inadmissible

3. Restatement – “Might naturally”

a. Less strict than UCC

ii. Consistent Additional ( Admissable 

b. Complete – both parties want to be bound by K alone

i. Terms can be explained or supplemented by UOT, COP, COD ONLY

1. Test: “Reasonably consistent” (Nanakuli)
a. Is the UOT reasonably consistent with the K term

i. K always includes UOP, COP, COD unless not reasonably consistent with express terms

2. Rule: You can’t have UOT directly contradictory to K term

3. Exam: Always couch as “explain term” in attempt to get in

ii. No other Parole Evidence comes in

1. Exceptions

a. Modifications

b. Evidence to show no K

c. Evidence of a condition precedent to enforcement of K

d. Evidence establishing K is voidable

i. Misrepresentation

ii. Duress

iii. Undue influence

iv. Unconscionability

v. Illegality

vi. Mistake

e. Evidence of a failure to pay consideration

i. Exception to Exception

1. Options K

a. Recited consideration satisfies

f. Evidence as to meaning of a term found in a K

i. SPLIT

1. Williston – Plain Meaning Rule

a. Facial Ambiguity Required

i. Can’t use Parole Evidence if Plain Meaning of words used in K

2. Corbin – Reasonably Susceptible

a. If term subject to a reasonably susceptible explanation Parole evidence allowed

i. To explain what term means

ii. NOT as additional term

b. Procedure:

i. Court hears explanation and decides on face if reasonable to hear al testimony and surrounding circumstances

3. CA (Trident/Pacific Gas) – If one party claims something in contrast to K, Crt. MUST consider extrinsic evidence of possible ambiguity

a. “Almost free admissibility”

2. COP

a. One time is not enough

i. Analyzed as waiver that one time

3. Integration Clause

a. CL – persuasive evidence of integration

b. UCC – if more than boiler plate, then probably sufficient
Risk of Loss & Common Mercantile Terms

1. Types of K

a. Destination K – get to destination

i. Must deliver B’s place of bus or designated location

1. ROL passes at tender

b. Shipment K – get to carrier

i. S’s carrier or buyer at S’s place of bus

1. ROL passes when on carrier
1. General ROL Provisions
a. 2-509(1)(a) – When S not required to deliver to particular location, ROL passes to B when delivered to carrier
b. 2-509(1)(b) – When S required to deliver to particular location, ROL passes to B when tendered
c. 2-509(2) – When goods held by 3rd party bailee (to be delived w/o being moved), ROL passes to buyer when
i. (a) receipt of possession or control of a negotiable document of title; OR
ii. (b) acknowledgement by bailee of the buyers right to the goods: OR
d. 2-509(3) if no carrier or bailee, then
i. If S Merchant
1. ROL passes on B’s receipt of good
ii. If S not Merchant
1. ROL passes upon tender
iii. Ex:
1. Fridge from Sears, they will deliver in their truck, it crashes
a. No carrier
i. Own trucks – carrier must be 3rd party
b. No bailee
i. Own trucks – bailee must be 3rd party
c. Sears is Merchant
i. Rule: ROL passes to B upon receipt
1. No receipt
2. ROL on Sears
2. Bailee – Must be 3rd party
a. S and bailee can’t be same person/entity
3. 2-510 – Effect of breach on ROL
a. 2-510(1) When B gets right of rejection, ROL on S till cure or acceptance
i. Perfect Tender Rule – Unless perfect, B has right to reject
ii. B has right to inspect
4. Mercantile Terms
a. FOB – Free on board
i. Place of shipment
1. S Bear risk till in possession of carrier
ii. Place  of destination
1. S Bear risk till tender at destination
iii. Vessel
1. S Bear risk till goods loaded on vessel
b. FAS – Free along side
i. Vessel
1. S Bear risk till alongside vessel
c. CIF – Cost, Insurance, & Freight

i. Price includes lump sum cost of goods, insurance, and freight to named destination
1. S bears risk till in possession of carrier

i. Regardless of where pay freight to
1. Ex: S in NY, B in LA

a. CIF LA

i. S bear risk till on carrier in NY

ii. Pay cost, insurance, and freight to LA

d. C&F – Cost & Freight 

i. Price includes lump sum cost of goods and freight to named location

1. Buyer responsible for insurance
a. S bears risk till in possession of carrier

i. Regardless of where pay freight to
1. Ex: S in NY, B in LA

a. C&F LA

i. S bear risk till on carrier in NY

ii. Pay cost, and freight to LA
5. Changing a Mercantile Term

a. Rule: Need very good/clear proof of change (A.M. v. All American)
i. Mercantile term is delivery term
1. Time of payment is not evidence of change

6. Parties responsibilities under Mechentile terms

a. 2-319(3)

i. B must seasonably give any needed instructions form making delivery

1. FAS/FOB 

a. Loading berth of vessel
b. Name of vessel
c. Sailing date of vessel

ii. Failure to give info

1. S may treat as failure to cooperate – 2-311(3)

a. Excused from delay in performance

b. Proceed to perform in reasonable manner

c. Treat as breach (after S was supposed to perform)
b. 2-319(4)

i. B must make payment against tender of the required documents

7. CISG

a. Art. 69

i. Cases where no carrier, ROL transfers at tender

1. UCC has tender for non merchant, and receipt for merchant

ii. Breach not affect SOL
1. Under UCC if S breach, ROL on S till cure or acceptance

Sale on Approval/ Sale or Return 
1. General Definition

a. Goods can be retuned to the buyer even though they conform to the K

2. Sale on Approval – Primarily for use – 2-326(1)(a)
a. Requirements

i. Sale of goods

ii. Need words “sale on approval” in K

iii. Bargains away good faith – return for any reason

b. Usually…

i. Merchant S and consumer B

ii. Applies to custom stuff

iii. Treated as S’s goods

c. Risk of Loss

i. ROL on B till acceptance

1. trial is not acceptance

2. failure to timely notify S of return is acceptance

ii. ROL on S after B notifies S of return
1. B must follow any reasonable instructions

d. Creditors

i. B’s Creditors can’t get till approved

ii. S’s Creditors can get until approved

3. Sale or Return – Primarily for resale – 2-326(1)(a)

a. Requirements

i. Sale of goods

ii. Need words “or return” in K

iii. Bargains away good faith – return for any reason

b. Usually…
i. Manufacturer S and Retailer B

ii. Treated as B’s goods

c. Risk of Loss

i. Return is at B’s risk and expense

d. Creditors 

i. Subject to B’s creditors when in B’s possession
4. SOF & Parole Evidence – 2-326(3)

a.  “Sale on approval” or “Sale or Return” term treated as separate contract

i. Must satisfy SOF

1. If not in writing, considered contradictory term 
a. Would certainly test
Consignment Contracts
1. Types of K
a. Agency

i. Hypo – Jewelry maker has display case in barber shop

1. Barber shop is agent of Maker

a. Maker sets price

i. Maker is cosignor

ii. Shop is cosignee

ii. Rule: Cosignor has all the rights and obligations as the cosignee

b. Agency coupled with security interest

i. Hypo – Panasonic gives T.V.’s to BB, takes back a security interest

1. Consumer pays BB for T.V, part of money goes to Panasonic to satisfy security interest 

ii. Rules:

1. BYCOB takes free and clear – 9-103(d)

2. Creditors of B can attach (when in B’s possession) subject to security interest of S

a. Panasonic has right to be paid 1st

i. 1-201(37), 9-102
Express Warranties

1. Breach of War. v. Breach of K
a. Warranty – B keeps the goods

b. Contract – B gives back the goods

2. Elements of Express Warranty Claim (So My Boy Friend Came Down Now)
a. Sale of Goods

b. Misrepresentation

i. Promise that relates to the goods
ii. Description of the goods

iii. Model/Sample

c. Misrep becomes “basis of the bargain”

i. Reliance by buyer

1. Knowledge of problems with product take out of basis of bargain

a. (Proto Grind)

d. Goods fail to conform

e. Failure to conform is PC & AC

i. Alternative Product Rule (Overstreet)
1. Have to use other product

a. W/o product, Horses Abort

b. W/ product, Horses Abort

c. Would not use any other product, Horses would Abort

i. No causation unless would have used alternative product that would have worked

f. Damage

g. Notice to S of Breach– 2-607(3)

i. Rationale: Ability to cure

1. Argument that complaint = notice (SPLIT)

3. What does NOT create express warranty?

a. Puffing – General Statement

i. Takes out of Misrepresentation b/c not affirmation of specific fact

ii. More specific, more likely affirmation

b. Opinion

c. Prediction of future activity

4. Warranty Damages Calculation

a. As warranted – Actual value

5. SOF Issue

a. Policy – Courts bend over backwards to find admission of warranty info

i. Explain term, not inconsistent term

1. Try also UOT, COP, COD

Disclaiming Express Warranties
1. Look to see if statements can be consistent
a. If not, limitation/disclaimer is inoperative

2. Basis of bargain analysis

a. The can be no reliance on warranty term, if also term saying no guarantees

3. Parole Evidence Rule analysis

a. Oral warranty

b. K is completely integrated and has no warranty

i. Oral warranty is contradictory

1. Does not come in

c. In practice, it does come in

i. Policy driven

1. Crts decide “who is trying to screw who”
Implied Warranty of Merchantability
1. Elements of Implied Warranty of Merchantability

a. Sale of Goods

b. Seller is

i. Merchant

ii. With respect to goods of the kind

c. Goods NOT Merchantable

i. Pass w/o objection in the trade

ii. Fungible—Fair & Avg. quality

iii. Fit for ordinary purpose for which such goods are used
iv. Within standards set forth in K

v. Adequately packaged and labeled

vi. Conform to promise on packaging

d. Not merchantable is PC & AC

e. Damage

f. Notice

2. Caveats

a. Sellers Knowledge is Irrelevant

i. S required to sell merchantable product – SL

b.  Price influences Merchantability

i. Low price reduces expectations and “level” of warranty.

c. Book Co

i. Almost never liable

ii. Except aeronautical maps 

3. CISG

a. Same as UCC

b. Standards when B & S in different countries

i. Rule: Meet stds. In S’s country
ii. Exceptions:

1. B & S have same stds.

2. Buyer informed S about stds

3. Seller knew or should know about stds in issue
4. Product injures someone
a. Theories of recovery

i. Strict products liability
1. Design defect

a. Consumer expectation test

i. Perform as reasonable consumer expect

1. Now applies to commercial 

b. Risk/Utility test

i. Risk caused compared to utility of Product

c. Alternative Design Test

i. P has to prove alternative design

1. Problem:  Benz seat vs. Honda seat

d. Modern

i. Reasonable Available Alternative Design

1. Fixes Benz/Honda problem

2. Manufacturing defect

a. Product departs from intended design

3. Failure to warn
a. foreseeable risks of harm could have been reduced by reasonable warning; AND

b. product not reasonable safe w/o warning

ii. Negligence 

1. Failure to exercise duty of care

iii. Warranty
1. See above

5. Design Defect v. Breach of Implied Warranty of Merchantability (Denny)
a. Majority
i. Most of the time same 
ii. Breach of Merchantability can be broader

1. Test: Consumer Expectation

a. Fit for ordinary purpose as looked at by ordinary consumer

b. Minority/Dissent
i. Consumer Expectation for K based claim only makes sense when dealing with economic injuries
1. Does not make sense when dealing with personal injuries

ii. 2-714(3) says “in a proper case” damages under 2-715 can be recovered
iii. 2-715(2)(b) says personal injury damages

1. Minority says: “It is not a proper case where you have a different std. that would reach a different result in K and in tort”

a. Reasonable Feasible Alternative Should be test for both

c. Modern trend

i. Cmt. N to Restatement 3rd of Torts
1. Definition of defect should come from tort whether tort or K claim

a. Design Defect

i. Feasible Reasonable alternative design
b. Consumer Expectation Test is out

ii. Denny Dissent Prevails

d. Defense – Misuse

6. Damages

a. Consequential – Recoverable if at the time of contracting other party had reason to know (Hadley v. Baxendale)
Implied Warranty of Fitness for a Particular Purpose
1. Elements of Implied Warranty of Fitness for a Particular Purpose

a. Sale of Goods
b. S knows (or has reason to know) particular purpose at time of K

c. S knows B relying on S

d. B relies on S

e. Goods not fit purpose

f. Not fit is AC & PC
g. Damage

h. Notice to S

Disclaiming Implied Warranties
1. Implied Warranty of Merchantability

a. Language must mention Merchantability
b. If writing, must be conspicuous

i. Type face and location in k

ii. Sophistication of parties

iii. Circumstances of Negotiations and signing

1. If crt finds conspicuous, can still analyze as unconscionable

2. Implied Warranty of Fitness

a. Must be writing
b. Must be conspicuous

c. Sufficient Language

i. “There are no warranties which extend beyond the description on face”

3. All Implied Warranties

a. Other implied warranties can exist besides fitness and merchantability

i. COD, COP, UOT may imply other warranties

1. Not need to be conspicuous

a. 2-316(3)(a) not mention conspicuous

b. Requirements to disclaim ALL
i. Calls B’s attention to disclaimer

ii. Makes plain no implied warranties

c. Sufficient Language

i. As is

ii. With all faults

1. Works to disclaim merchantability and fitness, but must also meet conditions above.
d. COD, COP, UT
i. Can modify or disclaim

4. Examination/Opportunity to examine

a. Discoverable defects not warranted
When Warranty of Fitness is same as Warranty of Merchantability

1. Whatever you say particular purpose = ordinarily merchantability

a. Ex: hiking boots

i. So same function

2. Issue: How do you disclaim these double warranties?
a. Practically: If can sue under one, sue under both

i. Brain says both warranties are implicated

1. Pay attention to way disclaimed
2. If only satisfy requirements to disclaim one, B still has ability to sue on other
Privity
1. Types of Economic Damages

a. Direct

i. Damage based on insufficient replacement or repair

1. As War. – As Received

b. Indirect

i. Consequentials

1. Ex: Lost Profit

2. Breach of Express Warranty
a. Advertising & Remote Buyer

i. General Rule (Randy Knitwear)
1. Remote B can sue manufacturer

ii. Disclaimer

1. SPLIT

a. Can sue remote S even if direct S disclaims
b. Can NOT sue if disclaimed

c. Policy: Can be liable to remote B for than would be to direct B

iii. Recovery of Damages
1. SPLIT

a. Randy Knitwear – Can get direct and indirect
b. Garden Gate – Direct Only

i. Rationale: S not know what remote buyer use for

ii. Rebut: Code says Seller has reason to know 

1. Also limits by P.C

b. Third Party Beneficiaries

i. Needs to be intended 3rd Party Ben. (3M v. Nishika)
1. Intended – Parties intend to benefit by bargain

a. Same shoes as the buyer

b. Can recover for economic loss

i. Same SPLIT as above (MAYBE)
2. Incidental – Everyone who may benefit from bargain

a. Can’t recover economic loss
b. Can recover for personal injuries on a warranty claim 
i. Only if warranty breach proximately causes his or her injury; AND

1. 2-715(2)(b)
ii. Is within the horizontal privity 
1. 2-318 adopted by jurisdiction.

3. Breach of Implied Warranty of Merchantability
a. Remote Buyer 

i. SPLIT

1. Can NOT collect damages (Tex Par)
2. Can collect (New Moon)
a. Direct Economic Only

i. Rationale: Policy considerations

b. Intended Third Party Beneficiary Can Collect Damages (Tex Par)
i. Direct/Indirect up in the air
4. Non Purchaser – States Privity Options – 2-318 
a. Seller’s warranty extends to

i. Alternative A
1. Natural person

2. Family of household of B or guest in home
3. If reasonably expected to use

ii. Alternative B

1. Natural Person

2. If reasonably expected to use

iii. Alternative C (CA)
1. Person or Corp.

2. If reasonably expected to use
a. Economic damages in

b. Rules

i. Those who lack the privity necessary to sue for economic damages can still sue for economic damages if there is injury to person or property.

1. Limited by alternatives above
a. Privity generally not affect Personal Injury Damages

ii. S can not limit extent to which privity applies

1. Bound by State’s Alternative
Defenses to Warranty Actions

1. AOR – Full Defense
a. Elements
i. Specific knowledge of risk
ii. Appreciate Nature
iii. Proceed to encounter risk anyway
2. CN
a. SPLIT
i. Not a Defense
1. SL, no compare fault like in Neg. action
ii. Yes a Defense
1. Yes SL, but should still reduce recovery if partially your fault
Magnuson-Moss Consumer Warranty Act
1. Has to be consumer product

b. Normally used for person, family, or household purposes

i. Doesn’t matter who buyer is

c. If seller give written warranty…

i. Full

ii. Limited

1. Lose right to disclaim implied warranties under code

a. Can limit those warranties

i. Have to be in writing

2. Warranty becomes what code would otherwise impose + your limited warranty provision.

d. Way to get Atty fees (if P wins)

i. Brain says mandatory

e. No privity analysis?

i. Don’t know extent of privity rules

1. Argue both ways
Conditions
1. Tender – Offer of performance coupled with manifest ability to perform

a. Condition – Tender is a constructive condition to performance

i. Effect – When condition fulfilled, duty of other becomes enforceable

1. Cause of action arises, can sue on that duty

a. Defense – Condition not fulfilled, no duty, they can’t sue

2. Types of Conditions

a. Precedent – Triggers enforceability of duties when fulfilled

i. Ex: Tender (See above)

b. Subsequent – Cuts off enforceability when fulfilled

i. Ex: We will meet to exchange watch unless it rains
1. It rains

a. Cuts of duty to meet, k to meet not enforceable

3. How Conditions are Made
a. Express – oral or written

b. Constructive  – created by law/implied
i. Ex: completed performance
4. Order of Performance

a. CL Rules:

i. If 1 parities performance takes time and the other parties does not (ex. Pay $), then parties whose performance takes time MUST complete performance before obligation of other party is enforceable.

1. Completed performance becomes a constructive (implied) condition necessary to trigger duty of pother party to pay.

ii. Tender must be offered simultaneously when both parties performance can be completed simultaneously

b. UCC Rules:

i. Tender (meaning ready and willing to perform) by one party makes obligation of other party enforceable
1. UNLESS parties otherwise agree

a. If party not follow through on what said, can sue

ii. Example: Mow lawn for money

1. I am ready to and willing to mow, makes obligation of B enforceable

a. If not mow like said, B has cause of action

i. If material breach, then B not have to pay and can sue for breach

ii. If immaterial, B has to pay and can sue for damages

5. Material Breach – Failure to perform a duty due under a K that results in the unexcused non-occurrence of a constructive condition
a. Effect – Allows other party not to perform
i. Non-breaching party can suspend performance and sue for breach

1. Attorney in hot seat, have to decide if breach is material

a. 1st Material Breach Doctrine

6. Immaterial Breach – Failure to perform a duty due under a K that results in the excused non-occurrence of a constructive condition
a. Effect – Other party must perform, but can sue for damages

i. Substantial Performance Doctrine

1. If Substantial performance by one party, not material breach

7. Determining Material Breach

a. Extent to which non-breaching party is deprived of the benefit of bargain
i. Ex:

1. Time if of the essence clause 

a. More likely that late = material breach

i. Deprived of benefit oh having when needed
Perfect Tender Rule
1. 2-601 – B can REJECT any tender that is not exact 
a. Any breach is a material breach 
2. B’s options

a. Reject the whole

b. Accept the whole

c. Accept any commercial unit and reject rest

3. Exceptions

a. Installment K

i. Must be substantial impairment
1. To reject indiv. shipment – sub impairment of that shipment

2. To reject whole k – sub impairment of that k

b. 2-504 – Requirement that S 
i. Promptly notify the B of the shipment

ii. Make reasonable shipment k
1. Has to be material delay or loss to claim not perfect tender
a. Argue both ways (material and not)

i. If material – can reject all and get beer elsewhere

ii. If not material – have to take what have

1. Can sue for damages though

a. Cover

b. Mkt.

iii. Beer on boat hypo, insurance k
c. Complex Machines

i. Doesn’t have to work perfectly from day 1
1. Can adjust/modify/tinker with

d. Cure

i. If still time to perform, S has right to cure
1. B must take

a. Ex: Early delivery cured by delivery on k date
ii. If S has reason to believe B accept (with or w/o $ allowance), then S may have reasonable time to cure

1. S has to notify B of intent to cure

e. Insubstantial non-conformity

i. Requirements (White & Summers)
1. Insubstantial breach

2. Cause no damage

3. Specifically Manufactured Good

ii. SPLIT

1. Majority – Perfect Tender means any breach
f. Good Faith

i. Declining markets case

1. If reject because not perfect tender, but ulterior motive is to pay less in declined market, GF may limit the application of perfect tender rule.

a. SPLIT

Acceptance and Rejection
1. Acceptance – 2-606
a. Ways to accept

i. Tell S accept
ii. Fail to make effective rejection
1. 2-602

a. within reasonable time
b. seasonably notify seller 

iii. Do act inconsistent with S’s ownership

1. Ex: Tax write off (Valley Die)
b. Effect of Acceptance on B
i. Must Pay 2-607(1)

ii. Can’t ‘reject’ 2-607(2)

iii. Must notify S of any breach within reasonable time 2-607(3)

iv. Burden of proof shifts to B to establish any breach 2-607(4)
1. Mirin – Horse Case
a. B accepted Horse
i. Burden on B to prove when leg broke
2. If rejection, then no acceptance

a. Be sure to analyze both as rejection and acceptance

i. In Mirin, not effective because nature of good

1. Time for inspection was before buy or same day buy horse

v. May tender notice of litigation on indemnifying S 2-207(50(a)

vi. Loose SOF defense 2-201(3)(c)

2. B’ Right to inspect
a. B has reasonable time to inspect

i. Depends on nature of the goods

b. Opportunity to inspect

i. B offered opportunity to inspect before K & declines

1. if defect, B can’t sue

ii. B not get opportunity before k

1. if defect, B can sue

a. EVEN if decide to keep despite defect

3. Rejection

a. Right or Wrong?

i. Rightful – Something wrong w/ goods

ii. Wrongful – Nothing wrong w/ goods

1. Effect

a. S retains all rights to sue B

i. Action for price

ii. Damages

2. Statutorily Wrongful – 2-605

a. B not identify specific non-conformity upon rejection and non-conformity could be cured

b. b/w merchant S asks for written explanation of defect and B not give it
c. Effect

i. Rejection is wrongful and B can’t rely on for breach

b. Buyers Duties when goods rejected

i. Non-merchants & merchants – 2-602(2)(b) 

1. Seasonably notify seller 

2. Hold goods

3. With reasonable care
4. At seller’s disposition

5. For time sufficient for S to remove

ii. Merchants (when S not have close place of bus.)

1. Follow S’s reasonable instructions
a. Perishable or Decline in value fast

i. If no instructions

1. Buyer must make reasonable efforts to sell goods for S

b. Buyer is entitled to

i. Reimbursement of reasonable expenses

ii. Usual commission in trade or 10%

c. Buyer options when goods rejected – “Buyer May” 
i. If no instructions

1. Store them

2. Reship to S 

3. Resell for S

a. Buyer is entitled to

i. Reimbursement of reasonable expenses

ii. Usual commission in trade or 10%

ii. Subject to requirements for perishables above

d. Buyer can’t (when rejects)

i. Exercise ownership adverse to S
e. Misc. Rejection Doctrines

i. If rejection wrongful – S retains all rights to sue

1. Action for the price

2. Damages

ii. B take a security interest in goods when spends $ for storage/shipping

1. Must be satisfied to B before S takes proceeds
Cure 
1. When does S have right to cure?
a. Absolute – before time of performance

i. At least till time of delivery

ii. May expand

1. Industry practice to fix defect

2. Time to install
b. Conditional

i. Requirements

1. reasonable grounds to believe tender acceptable (with or without $)

a. S not know product defective

2. Seasonally notify B

3. Cure within reasonable time

2. What types of things are appropriate cure?

a. Fix

b. Replace

i. Shaken Faith Doctrine (Zabriskie Chevrolet) 
1. Only acceptable cure is replacement

a. Argue:

i. Repaired version is not what bargained for

1. Not same value

2. Not same quality

ii. Shakes faith to have to rely on repaired version
1. Ex: Car
Revocation of Acceptance
1. Rejection v. Revocation

a. Reject = perfect tender

b. Revocation = sub. impairs standard

i. Always argue as both

2. When can B revoke acceptance?

a. Know about defect, if:

i. Substantially impairs value; AND

ii. Acceptance based on reasonable assumption cure; AND

iii. Not seasonably cured
b. Not know about defect, if:

i. Substantially impair value: AND

ii. Acceptance reasonably induced by

1. difficulty of discovery before acceptance; OR
2. seller’s assurances

iii. *Note – No cure analysis at all

1. Always try to argue both

3. Substantially impairs two-part test:

a. Step 1 – Objective

i. Would anyone think crummy?

1. Yes – Sub. impair

2. No –

a. Any particular circumstances of B that make crummy to B?

i. Yes – Sub. Impair

ii. No – Not sub. impair
b. Rule: Need not be useless to sub. impair
4. B’s Requirements when revoke

a. Seasonably notify seller 

b. No substantial change to product

i. Hypo:

1. Get car w/ defect, car stolen, stolen = material change
5. S’s ability to Cure

a. SPLIT

Rejection & Revocation Differences – CISG 
1. Preference to treat breaches as immaterial –Art. #25
a. Hard to avoid payment & suspend performance

2. Can reject only if 

a. Fundamental beach; AND
b. S not foresee breach

c. Reasonable S not foresee breach
3. Fundamental Breach– substantially deprive B of expectations under k
a. Very strict/narrow definition 
4. Cure – Much easier

a. Any time

b. w/o reasonable delay

c. w/o reasonable inconvenience
Buyer’s Remedies
1. Right to Goods
a. Seller’s Insolvency
i. Special property interest – 2-501
1. Special property interest arises when goods ID’ed
a. When k made if for sale of goods existing and id’ed
b. When goods shipped, marked, or otherwise designated to k
c. Crops 
i. Planted
d. Young conceived if k within 12 mths.
ii. B has right to goods when
1. B has special property interest per 2-501
2. S fail to deliver
3. B has paid part/all
a. Must pay rest
4. Goods for personal/household use; OR
5. S insolvent within 10 days of 1st installment on price
a. Makes b secured creditor for 1st 10 days
iii. Insolvency defined – 1-201(23)
1. Generally cease to pay in regular course

2. Unable to pay as become due

3. Bankruptcy

a. Liabilities exceed assets
b. Specific Performance

i. CL

1. When $ damages do not give B Ben. of Bargain

2. Unique goods

a. Real Property

b. 1 of a kind

i. Heirloom

ii. UCC – 2-716
1. Unique and in other proper circumstances

a. other proper circumstances

i. $ damages not adequate

ii. output & requirement k

2. May language = crts. discretion

a. Argue both ways

iii. Always ask for injunction

1. Without injunction S.P. worth nothing

c. Replevin – Claim & Delivery

i. Ask crt for order to sheriff to go get goods

1. Sheriff holds goods

ii. You put up bond equal to value of goods

iii. Seller can then put up bond and get goods back

2. Right to Damages

a. 2-711(1)

i. If 

1. S fails to deliver

2. S repudiates

3. B rightfully rejects

4. B justifiably revokes acceptance

5. B has sufficient reason to reject entire installment k

ii. Then, B can:

1. Cancel K

a. Requires material breach

2. Recover what already paid

3. Cover & collect damages

4. Get Mkt. differential damages

3. Cover

a. Calculation

i. Cover price - K price + incidentals + consequentials – expenses saved

b. Requirements

i. Good Faith

ii. w/o reasonable delay

iii. Reasonable efforts

iv. Similar

1. Don’t have to buy exact same

2. Can’t buy too different

c. Consequentials

i. If don’t cover then can still get consequentials, BUT

1. Only those that could not be reasonably prevented by cover
d. Rule: You can cover from same seller

e. What if cover and then able to sell for greater profit

i. Get to keep additional profit

1. hypo, mkt up, have to cover, greater profit b/c up mkt
4. Market Differential

a. Mkt price – K price + consequential + incidentals – expenses saved

b. Market price Defined

i. At time of Breach

ii. At place of Tender

1. Different if destination or shipment K

iii. Same market

1. Wholesale ( Wholesale

2. Retail ( Retial

c. Advice to client

i. Think Mkt go up ( Cover

1. Get difference b/w k and mkt price now
ii. Think go down – Mkt

1. Guarantee your recovery

d. Hypo – Make you own market

i. Sculptor only makes 3, museum sells 4

1. B can’t cover – can’t get elsewhere (unique)

2. B can’t get mkt – no mkt exists

a. No remedy?

b. Make own market?

e. Middleman cases

i. A contracts with B who contracts with C
1. A ( B $2
2. B ( C $2.04

ii. A breaches

1. B can sue A for k price $2

2. B can also sue A for anticipated profit $.04
3. C can sue B for???
5. Can you get Mkt. differential if you cover?
a. SPLIT

i. Peters – Yes

1. Find a good deal should benifit

ii. Hockland – No

1. bargained for goods, got em, no additional damages

6. Incidentals

a. Def. – Out of pocket expenses incurred b/c of breach

i. Includes interest

ii. Does not include litigation fees or costs

7. Limitations on Damages
a. Don’t get damages if

i. Not certain

ii. Not foreseeable

iii. Could have avoided/mitigated

8. Buyers right to damages when keeps goods

a. Breach of Warranty
i. Calculation:

1. As war. – As received + I + C – costs avoided

a. MUST PAY K PRICE TO GET

9. General points

a. Warranty – you have to pay the K price

b. Cover – you get the goods

c. Mkt – don’t get goods, don’t have to pay k price
Buyer’s Remedies: Breach of Warranty; Limitations on Remedies; Liquidated and other Contractually-Specified Damages
1. Damages
a. Consequential

Seller’s Damages: Action for Price and other Money Damages; Liquidated Damages and other Contractually-Specified Damages
Anticipatory Repudiation and Demand for Reasonable Assurances  
1. Sellers anticipatory breach 

a. 2-610 – aggrieved party can wait for a commercially reasonable time for performance.

i. Argument that commercially reasonable time is up to date performance due. See 2-611.

1. 2-611 – an innocent party can ignore the anticipatory repudiation and wait until the time performance is due before doing anything

b. 2-713 – Buyer’s Market differential damages
i. Mkt measured at the time and place the buyer learned of the breach

1. Argument no breech till time of performance, even if repudiated
a. Oloffson – 
i. Applied when readily available cover market and a readily ascertainable market price for that cover

ii. Commercially reasonable time = the date of repudiation

iii. Date of repudiation = the date of breach 
iv. Buyer is limited to the mkt differential based on the mkt price on date of the repudiation
c. 2-708 – Sellers damages for Repudiation

i. Market Differential

1. Market price at time of tender
a. Seller can wait till tender due to calculate Mkt diff.

Impossibility; Commercial Impracticability, Frustration of Purpose
Warranty of Title; Issues with Title, including Entrustment and Fraudulent Conveyances
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