
EVIDENCE OUTLINE

I. Introduction to Evidence. The overarching question of this course is whether the jury should be able to here the proposed evidence. The course will focus on three main areas: relevance (including character evidence and past acts), reliability (mainly hearsay), and expert witnesses and privileges. Relevant evidence is NOT always admissible. Past criminal acts are NOT admissible to show that it is more likely that a defendant committed a similar criminal act. Hearsay is testimony about something that someone else said (but is more complicated than that).
A. Why Have Rules of Evidence? (why not just let the jury hear everything and decide for themselves?)
1. Ascertaining the Truth and Securing a Just Determination [FRE 102]
a. Linked to process of proof (aiding the search for truth and doing it in a fair way)
b. Worry about unsophisticated jurors and overzealous lawyers
i. Worried about jury misusing evidence and worried about lawyers taking things out of context and presenting things that are misguided in our adversarial system 
ii. Rules seem to assume that the judge’s brain is a sophisticated device that can ignore inadmissible evidence (but that does not appear to be the case) 
2. Enhance Accuracy, Efficiency, and Fairness of Trials While Protecting Other Socially Beneficial Interests (at the cost of accuracy and fairness) → ultimate purposes are several and sometimes conflicting 
a. Accuracy 
i. Filter out irrelevant information and information that is too prejudicial 
ii. Filter out unreliable evidence to promote the accuracy of the litigation 
b. Efficiency 
i. We have rules of evidence because we want to be efficient about what we are doing and conserve our resources (rules call this cumulative) 
ii. Order presentation of proof 
iii. Editing evidence helps us focus on the important issues
c. Fairness 
i. Well resourced parties facing off against individual plaintiffs who are underresourced 
ii. Evidence rules promotes fairness in a way that money does not 
iii. Ex: character evidence (general bar, but if one person opens a door then the other side can respond) 
3. Externalities (other interests: constitutional rights, procedural protections, relationships, etc.) 
a. Attorney-Client Privilege (example of some other goal we are serving by the rules of evidence that actually undermines accuracy, efficiency, and fairness) 
4. The Jury [FRE 606(b)]

	FRE 606.  Juror

(a) At the Trial. A juror may not testify as a witness before the other jurors at the trial. If a juror is called to testify, the court must give a party an opportunity to object outside the jury’s presence.
(b) During an Inquiry into the Validity of a Verdict or Indictment.
     (1) Prohibited Testimony or Other Evidence. During an inquiry into the validity of a verdict or 
           indictment, a juror may not testify about any statement made or incident that occurred during the 
           jury’s deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s 
           mental processes concerning the verdict or indictment. The court may not receive a juror’s affidavit 
           or evidence of a juror’s statement on these matters.
     (2) Exceptions. A juror may testify about whether:
          (A) extraneous prejudicial information was improperly brought to the jury’s attention;
          (B) an outside influence was improperly brought to bear on any juror; or
          (C) a mistake was made in entering the verdict on the verdict form.



a. Lapp’s recitation of the rule: generally, jurors cannot testify about anything that happens during the jury deliberations (with some exceptions) 
b. Tanner v. United States: according to the dissent, “during the jury’s deliberations” does NOT include conduct within the courtroom 
c. California law is more permissive than the Federal Rules

	CEC 1150

(a) Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such character as is likely to have influenced the verdict improperly.



B. Evidence Law is:
1. Mostly statutory,
2. Applied by judges, not juries, AND
3. Heavily discretionary (balancing tests that are exercises of discretion) 

II. The Trial Process and Proving Your Case. The rules of evidence dictate how and when facts may be proved or disproved at trial. We begin the semester by familiarizing ourselves with the broad framework within which all of our evidentiary issues will be set: the adversarial trial. We’ll look at the basic structure of a trial, the roles of the various participants, and learn how witnesses provide testimony (and how attorneys try to keep testimony out). We’ll then explore the fundamental requirement for admission for any piece of evidence — relevance — by asking what it means for something to be relevant and learning why even relevant evidence is sometimes kept from the jury. We’ll end this introductory unit with a look at the rules regarding physical evidence.
A. Trial Mechanics
1. The American Trial 
a. Single Judge
b. Adversarial 
c. Live Proof: preference for a witness testifying on the witness stand to written affidavits (this preference for live proof informs the evidence rules)
d. Jury (some jurisdictions have a right to a jury and others do not, this right can always be waived where that right exists) 
e. Formality of Procedure
f. Control Exercised by Lawyers 
2. Pre-Trial Mechanics
a. Pre-Trial Motions = rulings from judges about whether certain evidence will be excluded or not 
i. Ex: motions in limine 
b. Jury Selection 
c. Preliminary Instructions 
3. Trial Mechanics
a. Opening Statements (NOT evidence) 
b. Presentation of Evidence (this is THE evidence upon which a jury is going to decide) 
i. Control by the Court [FRE 611(a)]

	FRE 611.  Mode and Order of Examining Witnesses and Presenting Evidence

(a) Control by the Court; Purposes. The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
     (1) make those procedures effective for determining the truth;
     (2) avoid wasting time; and
     (3) protect witnesses from harassment or undue embarrassment.

ADVISORY COMMITTEE NOTES:
“Spelling out detailed rules to govern the mode and order of interrogating witnesses presenting evidence is neither desirable nor feasible. The ultimate responsibility for the effective working of the adversary…”



· FRE 611 dictates the order of proof and who has control 
· Big orders of procedure (court can exercise this control but usually leaves it to the hands of the attorneys) 
ii. Rule of Completeness [FRE 106]

	FRE 106.  Remainder of or Related Writings or Recorded Statements

If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.



· Rule permits disruption of normal order of proof 
· Ex: 4yr old boy says “I’m gonna have me a gun” → but when put into context, boy says he wants a gun because he wants to be the police 
· This rule protects against crafty snippets shown in trial
iii. Scope of Testimony [FRE 611(b)]

	FRE 611(b).  Mode and Order of Examining Witnesses and Presenting Evidence

(b) Scope of Cross-Examination. Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.



· Direct Limits the Scope of Cross 
· Combined with the presentation of proof, judge could allow questioning outside of the scope of direct (going into issues that tried to keep out of testimony) 
· Scope of Cross Includes Impeachment 
· Impeachment = attack on the “truthiness” of the witness (whether or not they should be believed)
iv. Mode of Questioning [FRE 611(c)] (cheat sheet on pgs. 118-119)

	FRE 611(c).  Mode and Order of Examining Witnesses and Presenting Evidence

(c) Leading Questions. Leading questions should not be used on direct examination except as necessary to develop 
     the witness’s testimony. Ordinarily, the court should allow leading questions:
     (1) on cross-examination; and
     (2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.



· Objections as to Form 
· Clarifying the question (poor question because cannot understand it) 
· Hazing ritual for young attorneys 
· Easily correctable questions 
· Compound = multiple questions (if witness says “yes” we do not know what they are saying yes to and it does not create a clear record) 
· Leading = feeding the answer to the witness 
· Objections as to Content (inadmissibility of the answer) 
v. Sequester Witnesses [FRE 615]
· All witnesses, on request, must sit outside until it is their turn to testify 
· Exceptions: plaintiffs/defendants, CEO of a company, essential people (experts that are helping the lawyers), crime victims 
· Goal of the rule: protect from intimidation
vi. Questioning by the Judge [FRE 614]
· Usually never happens in jury trials BUT in bench trials judges are more inclined to ask questions (when judges do this, they must be cautious)
· They CANNOT, by their questions, indicate any inclination that they believe or support a side (if they do this, then it can be a mistrial) 
· In various courts, judges are more or less inclined (ex: in immigration courts judges usually ask a lot of questions) 
c. Post-Evidence Matters (ex: motions to dismiss, etc.) 
d. Closing Arguments (NOT evidence, lawyer summarizes evidence presented and admitted) 
4. Post-Trial Mechanics 
a. Jury Instructions 
b. Jury Deliberations and Verdict
c. Post-Trial Motions 
d. Appeal: cannot win many evidentiary issues on appeal, so it is really important at the time to get the judge to rule correctly on evidentiary issues 
i. FRE 103: Preserving Error 

	FRE 103.  Rulings on Evidence

(a) Preserving a Claim of Error. A party may claim error in a ruling to admit or exclude evidence only if the error 
      affects a substantial right of the party and:
     (1) if the ruling admits evidence, a party, on the record:
          (A) timely objects or moves to strike; and
          (B) states the specific ground, unless it was apparent from the context; or
     (2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the 
          substance was apparent from the context.
(b) Not Needing to Renew an Objection or Offer of Proof. Once the court rules definitively on the record — either 
      before or at trial — a party need not renew an objection or offer of proof to preserve a claim of error for appeal.
(c) Court’s Statement About the Ruling; Directing an Offer of Proof. The court may make any statement about the 
      character or form of the evidence, the objection made, and the ruling. The court may direct that an offer of proof 
      be made in question-and-answer form.
(d) Preventing the Jury from Hearing Inadmissible Evidence. To the extent practicable, the court must conduct a 
      jury trial so that inadmissible evidence is not suggested to the jury by any means.
(e) Taking Notice of Plain Error. A court may take notice of a plain error affecting a substantial right, even if the 
      claim of error was not properly preserved.



B. Competence 

	FRE 601.  Competency to Testify in General

Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.



1. Competence Generally [FRE 601]
a. Baseline: everyone is competent (rule presumes that every person is competent to testify) 
i. All witnesses MUST be found to be competent to testify to whatever relevant information they have/to provide the information that they are providing 
ii. Courts take this rule VERY seriously (even if someone is guilty of perjury)
b. Restrictions: a witness must take an oath to testify truthfully (FRE 603), and may testify only to things about which he had personal knowledge [FRE 602]
i. Witness saying “I saw it” or “I heard it” is sufficient to establish personal knowledge (but jury still must believe your witness → must believe witness is competent) 
· Standard: more probable than not or preponderance of the evidence (104(b) standard)  
c. Why do we have this permissive rule?
i. We have faith in juries to be a lie detector
ii. We have made progress (no longer discriminate against people of color and atheists)
iii. Makes the trial more legitimate 
d. The standard is very low for competence (if person seems to be understanding the questions and then responds, the judge will let them testify) 
2. Limits on Someone’s Competence [FRE 602]

	FRE 602.  Need for Personal Knowledge

A witness may testify to a matter ONLY if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.



a. Personal Knowledge = something one senses with one of their five senses 
i. Want to establish “who,” “what,” “when,” and “where” FIRST in order to establish that the witness had the ability to and DID perceive whatever it was that they perceived (have to place them somewhere in time) 
i. Jury could think that the person saw/heard/smelled what the person testifying said they saw/heard/smelled (more specific a witness is, more credible that witness appears to the jury) [QUESTION]: it looked like he was drunk driving, personal knowledge?]
ii. Ex: Johnson Trial (Pg. 25)
· Lacks personal knowledge as to the inmates feelings (would have personal knowledge if inmates told him that they were afraid of walker, but personal knowledge would be as to what he heard) 
iii. Ex: Adnan Trial 
· “It looked like they were burying a body” → speculative 
· “I saw someone resembling Adnan putting a body into the car, but I didn’t have my glasses on and it was foggy at the time” → YES competent (said he saw it, competence is a low standard)
· “I had a dream that Adnan strangled Hae” → NOT competent
· “Adnan told me that he had a dream that he strangled Hae”
· YES personal knowledge that he was told about the dream
· NO personal knowledge that Adnan strangled Hae
b. Hypnosis [QUESTION: what to know for hypnosis?]
i. Testimony of someone who is not in a hypnotic state but who saw something in a hypnotic state is still competent 
ii. Could educate the jury through expert witness on hypnosis 
iii. CA RULE: hypnotically refreshed witnesses can testify IF their testimony is limited to matters that they recalled prior to hypnosis and their memory was recorded in writing or recording but CANNOT testify to new things they heard during and after hypnosis (can only testify to vague, pre-hypnotic memories) 
· Enables law enforcement to investigate cases 
· Avoids losing that witness altogether 
c. FRE 603: Oath or Affirmation to Testify Truthfully 

	FRE 603.  Oath or Affirmation to Testify Truthfully

Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.



i. Oath does not have to take any particular form and does not have to show that the witness actually understands the oath, it just must be designed to impress this duty on the witness
· “I would never tell a lie to stay out of jail” → NOT enough for an oath 
ii. CA has a slightly more demanding rule than the federal rule

	CEC 701

(a) A person is disqualified to be a witness if he or she is:
     (1) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or
     (2) Incapable of understanding the duty of a witness to tell the truth.
(b) In any proceeding held outside the presence of a jury, the court may reserve challenges to the competency of a witness until the conclusion of the direct examination of that witness.



3. Dead Man Statutes → do NOT care about this for purposes of this class
a. There is no federal dead man statute 
i. Issue arises ONLY during federal diversity suits where a party from one state sues a party from another state, and state law governs 
b. Dead man statutes prohibit a party or interested person from testifying about certain dealings he or she had with someone who is now dead, in a case brought or defended by the deceased person’s estate
4. People who are NOT Competent:
a. Those who lack personal knowledge
b. Those who won’t promise to tell the truth
c. Those who can’t promise to tell the truth
d. Witnesses barred by state competency rules like Dead Man Statutes (in certain proceedings) 
e. Judges, jurors, and lawyers at times 
C. Relevance (THE foundational rule of evidence) [Knapp v. State]
1. Relevance Generally
a. The entire body of evidence law can be really understood as: only relevant evidence is admissible with some exceptions (cornerstone of all admissible testimony) 
b. Two Key Components: (1) any tendency + (2) fact of consequence 
c. Undemanding standard (low threshold for 401 relevance)
d. Still, evidence must be rationally probative (this is going to keep out evidence that is irrational) 
e. Relevance is relational (a piece of evidence is not relevant or irrelevant in the abstract, it relates to a litigation or a cause of action → in relation to whatever has to be proved) 
2. FRE 402: General Admissibility of Relevant Evidence

	FRE 402.  General Admissibility of Relevant Evidence

Relevant evidence is admissible unless any of the following provides otherwise:
· the United States Constitution;
· a federal statute;
· these rules; or
· other rules prescribed by the Supreme Court.
Irrelevant evidence is not admissible.



3. FRE 401: Test for Relevance (Two Key Components) 

	FRE 401.  Test for Relevance

Evidence is relevant if:
(a) it has any tendency to make a fact more or less probable than it would be without the evidence; AND
(b) the fact is of consequence in determining the action.



a. (1) Any Tendency = undemanding standard (relevance does not mean sufficient, alone, to prove a fact of consequence) 
i. Any tendency to make a fact of consequence more or less true
ii. Based on general knowledge and experience (from case law) 
· Ex: introducing evidence of B.A.C. for drunk driving case IS relevant 
· Ex: introducing evidence of the Pope seeing that defendant does not look drunk for drunk driving case IS relevant (we do NOT factor in credibility of witness in determining relevance) 
· Ex: introducing evidence of 7 year old child testifying that his father was not drunk in drunk driving case IS relevant (there is no such thing as something that is more or less relevant -- like pregnancy, can be either relevant or not relevant) 
· *Generalizations (inferences cannot be FALSE and cannot be SPECULATIVE)
· *Background information is always relevant 
b. (2) Fact of Consequence = the fact to be proved may be ultimate, intermediate, or evidentiary [ACN]
i. When we are assessing relevance, we are assessing a yes/no question (low standard) 
ii. Prior DUI’s are relevant to whether he was drunk on this occasion 
iii. One piece of evidence may be relevant for several different theories (can articulate a second theory of relevance for which the evidence is admissible) 
c. Still, Evidence Must be Rationally Probative 
i. Rules have meant and have long been thought to promote rational decision 
ii. Rules of evidence are NOT about emotion (this is why we keep irrelevant evidence from the jury) → we try to keep emotional appeals out of adjudication 
· Ex: witch trials (irrational way to determine whether people were guilty) 
iii. Do not allow stereotypes or superstitions as evidence 
iv. [PROBLEM 3.2]

KNAPP V. STATE → RELEVANCE
	FACTUAL STORY

Knapp (D) was on trial for murder. In trying to prove that he killed the victim in self-defense, Knapp testified that he had heard a story that the victim, who was a police officer, clubbed and seriously injured an elderly man while in the process of arresting him. When asked, Knapp could not recall who told him the story. In response, the prosecution submitted evidence that the elderly man had actually died of senility and alcoholism and had no violent marks on his body when he died. 
	PROCEDURAL POSTURE

The trial court admitted this evidence and convicted Knapp of murder. Knapp appealed.

Policy: Purposes of the rule, accuracy, efficiency, fairness


	ISSUE

May evidence be admitted of the falsity of a story that a witness testifies that he heard?

RULE

Evidence is admissible if it tends to prove or disprove any consequential proposition, unless there is a legal or policy reason to exclude it.

Judge is supposed to apply “common knowledge and experience.” 
	HOLDING/REASONING

YES. Evidence is admissible if it is relevant in that it tends to prove or disprove any consequential matter in a case. The fact that the story Knapp claims he heard about the victim is not true tends to disprove Knapp’s claim that he actually heard the story, which in turn tends to disprove his claim of self-defense. The falsity of the story shows that either the person who allegedly told Knapp this story, or Knapp himself, is not telling the truth. Although the falsity of the story does not completely invalidate Knapp’s testimony, it tends to disprove it, and is thus admissible. The trial court is AFFIRMED.

The court let the evidence in because knapp says he heard this story but it never actually happened , and since most people tell the truth but this did not actually happen it shows he is lying and since he is lying it is less likely that he did not act in self defense. The court thinks Knapp is making story up because “he won’t tell us where he heard it from, cunningly perhaps.” 



d. Proponent of Evidence that Marshall had Beaten an Old Man: 
i. Relevant because it showed that Knapp (D) had prior fear and therefore reasonably feared for his safety and his actions were in self-defense
e. Opponent of Evidence that Marshall had Beaten an Old Man: 
i. Offer testimony that old man died of alcoholism and old age NOT from being beaten by the marshall
ii. Means that Knapp’s story is discredited 
iii. “Doesn’t remember who he heard the Marshall killed an old man” from AKA he made this up 
4. Relevance vs. Probative Value [FRE 403]
a. Probative Value = strength of testimony in helping us decide
i. RELEVANCE asks, “is this helpful?” whereas PROBATIVE VALUE asks, “how helpful is this?”	
ii.  RELEVANCE is a yes or no answer, PROBATIVE runs on a scale 
iii. NEED for the evidence (is more than one piece of evidence proving the same thing?)
b. FRE 403 Allows a Court to Exclude Relevant Evidence IF:
i. Its probative value is SUBSTANTIALLY outweighed by a danger or risk of:
· (1) Unfair prejudice
· Bad person prejudice 
· Appeal to emotion (figure has a face, in her home, shown dead at the end, etc.)
· Evidence admissible for one purpose but not for another
· How the evidence is presented (i.e. photo, testimony, etc.)
· (2) Confusing the issues (context)
· (3) Misleading the jury, OR
· Witness wasn’t there, he was not an eye witness
· Overvalue of visual evidence
· Courts not persuaded by arguments that jury will be mislead into giving evidence more weight than it deserves 
· “Where was the knife during the shooting?” (would be misleading if knife was placed during crime scene reconstruction anywhere except for the end) 
· If the prosecution does admit this evidence, defense can use knife to argue that it was self defense and in fact the reconstruction is misleading because the woman had  the knife in her hand during/before shooting 
· (4) Undue delay, wasting time, or needlessly presenting cumulative evidence
· Cumulative evidence: “We already heard this testimony, we don’t need to hear it again. It adds nothing new.” 
· Probative value of corroboration 
· Centrality of fact of consequence being proved 
· Degree to which fact is in dispute 
ii. 403 Balancing: may exclude if probative value is substantially outweighed by danger of one of or combination of unfair prejudice, confusion, misleading jury, or delay
c. 5 Points about FRE 403
i. Lots of Discretion
· Judge will often just say “sustained” or “overruled” without explaining why 
· Sometimes there will be back and forth about dangers vs. probative value 
· Textbook tells us that on the probative value of the scale you look to the strength of the underlying inferences and the certainty of the evidence (i.e. if witness is less certain, less probative value)
· NOT taking credibility into account in assigning probative value to testimony (will consider probative value IF TRUE → assume true and then assign probative value) 
· Need for the evidence can play in the 403 balancing 
· AFTER determining probative value, then judge has to evaluate risk of 403 dangers (judge is trying to determine how jury would react to a piece of evidence) 
ii. Two General Grounds for Exclusion:
· (1) Accuracy
· (1) Unfair Prejudice (this is the BIG one) 
· It is NOT just that the evidence is prejudicial (bad for one side) because all evidence being offered in trial is usually bad for one of the parties 
· What 403 is looking for is UNFAIR prejudice such as: 
· Stirring an emotional response in the jury 
· Evidence that is admissible for one purpose but inadmissible for another 
· Evidence can be offered in various ways:
· Photograph
· Image of man with severe injuries (could elicit emotional response from jury)
· Testimony
· Q: could you describe the injuries?
· A: Mr. Thomas had several facial lacerations, facial fractures and brain injuries caused by blunt force
· The rule favors admission, as the danger of unfair prejudice must SUBSTANTIALLY OUTWEIGH the evidence’s probative value 
· Video: 
· (2) Confuse: concern that particular testimony will distract the jury with a side show (jury will turn their attention to something else instead of what is happening or actually being litigated in this trial)
· (3) Mislead: separate from confusing because we are worried that the jury is going to make the wrong inference [United States v. Hitt]

UNITED STATES V. HITT (1992) → MISLEAD
	FACTUAL STORY

Hitt was convicted of altering a firearm and charged with possession of a gun (because he was a criminal it was illegal for him to possess a weapon). The case turned on whether or not the weapon was a machinegun. 
	PROCEDURAL POSTURE

The prosecution introduced evidence of an image of the gun with multiple firearms surrounding it that did not belong to Hitt to show that they were clean and that the inside of the gun was clean as well. The theory of relevance for admitting the picture as evidence is that the defendant while the defendant said that the gun modified twice from one trigger pull because the gun was dirty on the inside, the plaintiff was showing that the gun was clean on the outside and therefore clean on the inside which would negate defendant’s theory.
	ISSUE

Is the picture of multiple guns in defendant’s home admissible evidence? Does it raise a 403 danger? 

RULE

When the probative value of the evidence is “substantially outweighed by the danger of unfair prejudice...or misleading the jury,” the evidence must be kept out. 
	HOLDING/REASONING

The evidence here was not only highly prejudicial and at most marginally probative, it was also misleading. The picture could mislead the jury because there is no evidence as to the ownership of the guns and no evidence that defendant even owned all of the guns. In fact, Hitt only owned one gun and the rest of the guns in the picture belonged to his roommate. If this picture were to be admissible, the jury might assume that all of the guns were his and make a decision based on their assumption of people who own many guns. It would elicit unfair prejudice against gun owners and misleading evidence that he owns all of the guns. The probative value of the picture is minimal due to the fact that it shows that the gun was clean on the outside which does not necessarily indicate that the gun was clean on the inside. 



· (2) Efficiency (three different ways of wasting time) 
· (1) Undue delay
· (2) Waste time 
· (3) Needless cumulative evidence
iii. Favors Admission
iv. Exclusion Requires UNFAIR Prejudice; SUBSTANTIALLY Outweigh
v. Limiting Instruction as Alternative to Exclusion
· Rule favors admission because we are mostly in the green (like FRE 401)
d. Crime Scene Reconstruction 
e. Limiting Instruction [FRE 105]
i. Consider the probable effectiveness or lack of effectiveness of a limiting instruction when an item of evidence has a proper relevant use to prove a material fact but also creates the risk of improper use
ii. If the court admits evidence that is not admissible against a party (but not against another party) or for a purpose (but not against another party or for another purpose), the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly
· Avoids exclusion 
· Prevents bad use of evidence 
iii. Lots of evidence has both a legitimate and an illegitimate use 
· Evidence of earlier crime → prove prior felony; OR
· Evidence of earlier crime → character attack 
iv. The limiting instruction tells the factfinder to ignore the illegitimate use
· Ex: “You have heard evidence that the defendant has previously been convicted of a felony. You may consider that evidence only to help you decide whether the D was prohibited by law from possessing a firearm. You may not consider the prior conviction as evidence of the defendant’s character or of his disposition to engage in criminal acts.” 
· Judges must consider making a limiting instruction when assessing a 403 argument
· Only get one if you ask for one, but it may backfire and draw attention to the evidence
v. General rule: courts assume instructions do effectively exclude improper evidence from jury’s consideration
f. Common 403 Objections
i. Gruesome photographs are admissible if they show injuries caused by the defendant 
· They are NOT permitted if they show the body in an altered condition (after an autopsy) 
ii. Acts by a party showing consciousness of guilt or wrongdoing are admissible 
· Criminal suspect fleeing to avoid apprehension (running from the cops) 
· Bank of America shredding mortgage documents 
· *Judges will usually let these in even though they are fairly ambiguous and perhaps have low probative value 
iii. Evidence of defendant’s poverty or wealthy is NOT admissible except on the issue of the measure of punitive damages (being poor is not a motive to rob a bank so cannot be brought in as to the issue of guilt but COULD in terms of determining punitive damages) 
g. Old Chief, FRE 403, and the Values of Evidentiary Richness and Narrative Integrity

OLD CHIEF V. UNITED STATES UNITED STATES SUPREME COURT (1977)
	FACTUAL STORY

Defendant wants to stipulate that he was convicted of a felony. He wants to do this because it is just an element of the crime and does not want to actually name the felony that he was convicted of. This happens a lot, but usually the prosecution is allowed to tell the story and present the evidence in their own way. 
	PROCEDURAL POSTURE

The trial court says the prosecution does not have to agree to the stipulation. 

Old Chief Trial Court Instruction: “don’t consider the fact of his prior conviction as evidence of guilt of the crime for which the defendant is now on trial” (this does not make sense because his prior conviction IS evidence of guilt of the crime).

	ISSUE

Is the probative value of the evidence substantially outweighed by 403 Dangers?

Definitely relevant. So now we have a 403 problem. 

RULE

Evidence is not admissible if its unfairly prejudicial effect outweighs its probative value.

How far does this ruling extend (old chief’s value as precedent): LIMITED to cases involving FELONY STATUS.. (footnote on pg. 163). 
	HOLDING/REASONING

Relevance: aggravated assault with 5 years is relevant because it means that he was convicted which means that he was a felon because it was punishable for more than one year. 

*Felony = crime punishable by more than one year in prison 

Probative Value = VERY high because his prior felony is an element of the crime for which he is currently on trial

Although the prosecution is entitled to prove “ a story” so the jury can understand and if something happens to interrupt that story then that may cause the jury to decide on improper basis or not get a piece of evidence they expect to get, but here it is not about creating a narrative (“it leaves no gap”)  but simply whether he was a felon (p. 164).

Holding: Discount the evidence’s probative value because we have more than one piece of evidence that prove the same thing with the same probative value, except one comes with a giant risk of unfair prejudice and one does not (the stipulation touches upon accuracy and efficiency)

[in contrast, stipulating to shooting someone twice in a murder trial DOES leave gaps because you are looking for motive, intent, self defense, creating a story). 



i. Old Chief Trial Court Instruction: “don’t consider the fact of his prior conviction as evidence of guilt of the crime for which the defendant is now on trial”
ii. Old Chief emphasizes the non-rational aspects of trial 
· USSC recognizes that what matters is not only the RATIONAL force of evidence, but STRATEGIC control over its presentation, including presenting evidence that jurors EXPECT to see or hear 
· How lawyers choose to tell their story using evidence is extremely important 
· The Impact of Old Chief
· Recall: Supreme Court acknowledged that the FRE 403 balancing process must include the “assessment of evidentiary alternatives” 
· Superficially, Old Chief seems to state two general rules about when prosecutors are free to decline defense stipulations that would eliminate prosecution evidence: a general rule that prosecutors may decline such stipulations, and a narrow exception in the circumstances of a defendant’s “status” 
· Yet the central focus of Old Chief is less about “stipulations” than about the FRE 403 balancing process 
· Seems clear that under FRE 403 balancing process, past acts of drug dealing to prove (undisputed) intent should usually be exclude
h. Relevant Evidence Inadmissible to Prove Fault or Liability (rules exclude relevant evidence) 
i. *Each Rule:
· (1) Prohibits the use of RELEVANT evidence to prove fault or liability; 
· (2) Encourages various kinds of out-of-court in service of external policy goals; 
· (3) Permits admission of evidence offered for a reason OTHER than the prohibited reason
ii. Subsequent Remedial Measures [FRE 407]   [QUESTION:  When doing a 403 analysis fo
· Not Admissible to prove: 
· (1) Negligence
· (2) Culpable conduct
· (3) Defect in product or design
· (4) Need for warning instruction
· (5) not exhaustive list
· No Effectiveness requirement: Courts rarely focus on how effective a remedial measure would have been in making earlier injury or harm less likely
· There is precedent for the proposition that FRE 407 does not apply to investigations that are not “remedial” but only “initial steps” toward ascertaining whether any remedial measures are called for.
· “Because the world gets wiser does not mean it was foolish before” 
· Ex: just because coffee cup was improved with a “caution, i’m hot” sign does NOT mean that it was less safe or unsafe before
· Concern of the rule: make these improvements regularly, not as a reaction to the injury  
· Timing is CRUCIAL for SRM (after works, before is NOT a SRM) 
· See ACN on Rule 407 
· Policy Ground: encouraging people to take or at least not discourage them from taking steps in furtherance of added safety (deterrence impact of the law depends on people knowing the law) → EXCEPTIONS to this rule end up undermining the “more impressive ground for exclusion” 
· This rule only works if people know the law, but if people know the law they there are exceptions to the law and people have other incentives to take subsequent remedial measures anyway (fear of future lawsuit) 
· May be admissible to prove:
· If Disputed: 
· (1) Ownership or control 
· Ex: if landlord had no ownership or control over a stairway where someone slipped 
· (2) Feasibility
· Admissible to show feasibility of safety measure 
· (3) Impeach credibility 
· → Not Exhaustive: ANY purpose other than to show negligence, culpable conduct, defect, or the need for a warning or instruction 
· What is a Subsequent Remedial Measure that would be Covered by the Rule? (i.e. what counts for 407?)
· Subsequent = an improvement after some kind of harm (plaintiff’s injury) 
· Ex: someone burns themselves and then change lid to make safer 
· Remedial = something designed to improve the safety of a product 
· No intent or motive requirement (reason why)
· Any action that a person takes after an event that reduces the likelihood of an event’s recurrence 
· Timing is CRUCIAL for the subsequent remedial measure rule 
· AFTER: works 
· BEFORE: not SRM
· There Is No Intent or Motive Requirement that the subsequent actions were done with the intent or motive to prevent future injuries or to make conditions safer.  
· Rule only will ban evidence of SRM by whoever it is you are suing (i.e. manufacturer or supplier) 
· Does not ban evidence of SMR by a third party 
· Strategic to sue either one or both parties depending on objective 
· Courts frequently admit evidence of remedial measures taken by persons other than the party against whom the evidence is offered. 
iii. Settlement Offers and Negotiations in Civil [FRE 408] and Criminal Cases [FRE 410] 
· Issue: what to admit, if at all, regarding settlement negotiations between parties 
· Statements, offers, conduct made during settlement negotiations  are NOT admissible to prove fault or liability OR to impeach prior inconsistent statements 
· If NOT used for inadmissible reasons, then may be admissible 
· Ex: hot coffee settlement negotiations 
· FRE 408 excludes not only compromises and offers to compromises but also- at least in civil actions- conduct or statements made during compromise negotiations. (NOTE: the “at least in civil cases” part)
· Just because someone offers to settle a dispute, does NOT mean that it is their fault (might just be cheaper than litigating and winning) → we are worried that the jury might use offers of settlement in a wrong way (may infer an admission of liability) 
· Very BROAD rule: covers the whole conversation that may last hours and what was said there 
· Encourages frank and open settlement discussions 
· Permissible uses of settlement negotiations: [FRE 408]
· Bad/good faith negotiations (narrow exception) 
· Proof the party was acting in good faith or rebut a claim of good faith
· Knowledge/Notice: a municipality’s settlement of a police brutality action may be admissible to show that the municipality knew of and condoned the officer’s conduct 
· Rebut a claim of “Absence of mistake” or “Isolated Incident”: Compromise evidence may also be admissible to prove “absence of mistake” or that an event was not an “isolated incident.” 
· Unlike, FRE 407, FRE 408(b) does NOT contain “if disputed” language in specifying permissible uses. 
· Make sure to REMEMBER Rule 403 (if evidence IS admissible, then look to 403 → this is the last step) 
· Narrow exception in 408(a)(2): conducts or statements are accepted when offered in criminal case… 
· Admissible if later charged criminally (pro-government, pro-prosecution exception) 
· The right to use in criminal prosecutions conduct and statements made during civil compromise negotiations when “negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority.”
· Prewitt: a mail fraud prosecution where the court upheld the admissibility of statements of fault made during the compromise of a civil securities enforcement action. 
· If you are sitting down with government for investigation, you are on NOTICE that anything you say can and will be used against you (this does NOT refer to private parties) 
· Rule 403 still applies to this exception 
· 408 requires a DISPUTED CLAIM 
· If you just hop out of your car and say “I’m so sorry, let me pay you so we can resolve it” some judges won’t protect this for policy reasons
· Offers of compromise and statements of fault are inadmissible pursuant to FRE 408 ONLY IF made during compromise negotiations over a disputed claim. 
· Preliminary Questions to consider whether there is a disputed claim and a legitimate attempt to compromise:
· (1) Was there a threat to sue?
· (2) Was the threat a spontaneous outburst at the time of the accident?
· (3) Whether the possible suit was mentioned in a conversation between the parties when discussing the various options available to them
· (4) The value of the potential claim/injury
· 11th Circuit interpreted “Disputed Claim” as FRE 408 exclusionary rule applies to “statements or conduct… intended to be part of the negotiations toward compromise”
· Big O’ Tires Dealers v. Goodyear Tire & Rubber: FRE 408 exclusionary rule applies only after discussions “crystalize to the point of threatening litigation.”
· Like 407, this does NOT protect third parties 
· Courts take a DIFFERENT  approaches for compromise evidence involving distinct claims and third parties. 
· FRE 408 does not require exclusion of evidence regarding the settlement of a claim different from the one litigated. 
· Party’s own offer to compromise--inadmissible
· Criminal Pleas, Discussions [410]
· Guilty pleas are usually HIGHLY probative 
· INADMISSIBLE in civil or criminal case:
· Withdrawn Guilty Plea
· Withdrawn because of actual evidence of innocence or new evidence that rights were violated (have to have a good reason to withdraw guilty plea) → narrow
· No Contest Plea
· Admission that other side has enough to convict defendant of guilt, but defendant not actually admitting guilt → narrow
· Statements During Plea Proceeding on Withdrawn Guilty Plea/No Contest
· Plea itself and any other statements made during proceeding are inadmissible → narrow
· Statements During Plea Discussion with Prosecuting Attorney If the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea (got this from the rule-- 410(a)(4))
· Not as narrow as the other three
· ONLY applies to prosecution, NOT cops
· Can get tricky when determining whether it is a plea negotiation or not 
· Courts interpret plea discussions from the perspective of the defendant and if that belief was objectively reasonable. 
· Split authority on whether proffer sessions that explore possible cooperation with the gov’t but that do not include discussions of a guilty plea fall within the FRE 410(a)’s exclusionary mandate
· If a D is merely seeking leniency in the charging decision without suggesting any possibility of pleading guilty, a court may conclude that the conversation is NOT a plea discussion. 
· EXCEPTIONS:
· Rule of Completeness Analog
· If the defendant wants to offer a portion of his plea that was withdrawn or statement made during plea discussion, prosecution can give context to that statement 
· Opens the door to statements that may otherwise be protected by 410
· Perjury Prosecutions [QUESTION]
· Defendant Waives Inadmissibility (Mezzanatto on Pg. 347)
· Defendant and prosecution sit down to have a plea discussion but prosecution says that they will do so ONLY under the condition that they waive 410 so that can impeach 
· Effort by prosecution to protect themselves (incentivizes truthful, productive negotiations) → the rules of evidence are waivable
· Mezzanato’s Reach
· Can a defendant waive the character evidence rules? (“no plea discussion unless you waive FRE 404 and agree that any and all character evidence is admissible against you”) 
· Can you sign a contract that either permits otherwise inadmissible evidence, or bars otherwise admissible evidence? (buy a bike, contract says “in any lawsuit alleging a product defect, evidence that the defect was remedied will be inadmissible for any purpose, including proof of feasibility”) 
iv. Medical Payments [FRE 409]
· If defendant offers to pay medical payments, jury can infer that it is evidence of liability but this is behavior that we want to encourage and so medical payments are NOT admissible to prove fault or liability
· Low probative value and behavior that we want to encourage 
· Ex: “our coffee is too hot, we will pay all of your medical bills and free french fries for the rest of life”
· Evidence of “our coffee is too hot” is ADMISSIBLE 
· Evidence of “we will pay all of your medical bills” is INADMISSIBLE 
· Evidence of “free french fries” is ADMISSIBLE 
· Permissible Purpose: Evidence of medical and similar expenses may be admissible for any relevant purpose other than to prove liability.
· Similar Expenses: (Great Coastal Express v. Atlanta Mut. Cos.,- state equivalent of FRE 409 not a bar to evidence that D paid for some of cleanup following fuel leak, but evidence is admissible to infer D’s negligence)
· 409 does not protect concurrent statements BUT 408 might if it is negotiation (if injured has threatened to sue because then might be able to convince a judge that it is a negotiation) 
· BUT, if there is no dispute and one party just admits fault, then there is no issue as to negotiation 
v. Liability Insurance [FRE 411]
· Worried that knowledge about liability insurance will distort verdicts (jury might reallocate money instead of allocating fault) 
· Probative value is LOW as to fault because jury might infer that people with insurance are more likely to be careless as opposed to people who do not have insurance (BUT people who get insurance are usually more careful and calculated) 
· Jurors want this information and they guess (assume that people have insurance 85% of the time) 
· The Permissible Uses of Evidence of Liability Insurance
· FRE 403 should require at a minimum that the issue for which the evidence is offered is disputed 
· proof of purchasing insurance to rebut claim that K not in effect 
· maintaining insurance to prove ownership and control
· 

	
	Impermissible 
	Permissible Uses Include

	Subsequent Remedial Measures [FRE 407]
	Prove negligence, culpable conduct, defect in product or design, or need for warning or instruction
	Prove ownership, control, feasibility of precautionary measures, impeach

	Settlement Negotiations [FRE 408]
	Prove liability (validity or amount of disputed claim); impeach by prior inconsistent statement
	Prove basis of witness, good faith/bath faith, undue delay

	Medical Payments [FRE 409]
	Prove liability for injury
	Conduct or statements made can be admitted

	Criminal Pleas and Plea Discussion [FRE 410]
	Withdrawn guilty pleas, no contest pleas, or plea discussions
	Fairness/completeness or perjury (defendant can waive inadmissibility)

	Liability Insurance [FRE 411]
	Prove liability (acted negligently or wrongly)
	Prove bias, prejudice, agency, ownership, control 



D. Physical Evidence 
1. Introduction to Authentication [FRE 901(a)]
a. The proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is (what attorney says is NOT evidence, need foundation) 
b. For REAL evidence, it’s usually, by: 
i. Personal Knowledge [901(b)(1)] 
ii. Readily Identifiable Characteristics [901(b)(4)], or 
iii. Chain of Custody [901(b)(1)]
c. Key Questions: What is it? How do you know?
2. Methods for Authenticating Evidence:
a. Personal Knowledge
b. Readily Identifiable Characteristics (coming from a witness with personal knowledge)
c. Chain of Custody
i. For common/generic items, chain of custody required to individuate object 
ii. Usually prove chain by testimony of each custodian from moment seized until presented in court [(901(b)(1)]
iii. Need not be perfect [901(a)]
iv. Defect goes to weight, NOT admissibility
v. Sufficient if testimony shows same items in substantially same condition 
3. Demonstrative Evidence
a. Technically they are not moved into evidence, but must authenticate them in order to show them to jury
b. Can be a summary of boxes of documents or charts/pictures 
c. What is it? How do you know? Is it an accurate depiction?
4. Recordings [901(b)(1) or 901(b)(9)]
a. Authenticate with an eye witness (“what I saw there that day is what happened on the video”) 
b. Videos can be deceptive, and biased, and therefore misleading but courts are disinclined to exclude video evidence for being misleading-it will just go to its probative value- because “a video shows what it shows”
5. Voice Identification [901(b)(5)]
a. Ex: Trayvon Martin/George Zimmerman 911 Calls (who was screaming in the background?) 
i. Tape is offered into evidence (both prosecution and defense will want to offer and state that man screaming for help is their client): how do we authenticate this audio recording?
ii. Have to authenticate both the voice and the voice recording 
· Might need woman who made the call identify that it was the screaming she heard 
· Someone who has heard the men screaming/speaking before could testify to sound of their voice (father? So long as established that he has personal knowledge)  
· Voice/scientific experts that study recordings 
· Can ask George himself if that was him screaming 
6. Written Documents 
a. Signature alone is not enough
b. MUST show genuineness of signature - witness saw it signed [901b)(1)] or recognizes signature [901(b)(2)]; jury or expert can compare signature to authenticated exemplar [901(b)(3)] 
i. Contents, letterhead [901(b)(4)]
ii. Public records [901(b)(7)]
iii. Ancient documents (20+ years old, in a likely place, non suspicious condition) [901(b)(8)]
7. Self-Authenticating FRE 902
a. If it is sealed and signed and is a public document (from some kind of government agency) then it is self-authenticating; OR
b. Signed, sealed, and certified copy (i.e. signature from registrar) then it is self-authenticating 
c. Electronic documents (just because has name is not enough to prove authenticity) 
8. Michelson v. United States (1948)
a. “Much of this law is archaic, paradoxical, and full of compromises and compensations by which an irrational advantage to one side is offset by a poorly reasoned counter-privilege to the other…somehow it has proved a workable even if clumsy system when moderated by discretionary controls in the hands of a wise and strong trial court…The system may work best when explained least.”

III. Character Evidence and Past Acts. Having learned that not all relevant evidence is admissible, we’ll turn our focus to the rules regarding the exclusion of so-called character evidence and past acts. We’ll study what sorts of character evidence is kept from the jury and why we don’t let the jury hear it (sometimes because it is not relevant and not probative; other times because it is too probative). We’ll also learn how to impeach a witness’s credibility and how an attorney can rehabilitate a witness who has had her credibility questioned. 
A. Character Evidence Rules:
1. 404 Character Generally
a. 404(a): character of (1) accused, (2) victim, and (3) witness in criminal cases (NOT admissible) 
b. 404(b): permitted uses of specific acts (civil and criminal) (when IS admissible)
2. 405: Methods and proving character (HOW you prove character evidence when it IS admissible)
3. 406: Habit and routine practice (distinguishes habit from character)
4. 412: Rape shield (victim’s past behavior) → prior acts related to sexual assault and child molestation
5. 413: See case, defendant’s prior acts → prior acts related to sexual assault and child molestation
6. 414: Child molestation, defendant’s prior acts → prior acts related to child molestation
7. 415: Civil sex cases → prior acts related to sexual assault and child molestation
8. 608: Witness’s Character (to attack credibility) → how to impeach a witness’s character 
9. 803(21): Hearsay Exception

OLD CHIEF V. UNITED STATES UNITED STATES SUPREME COURT (1977)
	FACTUAL STORY

Man called woman a $2 whore. Husband finds her crying. Woman tells husband and husband confronts man which resulted in one of them being shot. “Bullet did its dirty work.” Defendant charged with murder. Claims self-defense and heat of passion. At the time of killing, he owned three pistols and a tear-gas gun. 
	PROCEDURAL POSTURE


	ISSUE

Can the three other guns and tear-gas be offered as evidence?

RULE

Evidence is not admissible if its only purpose/theory of relevance is to attack a defendant’s character. 
	HOLDING/REASONING

Relevance: “dangerous and quarrelsome man” gives impression as a violent person but judge says it is NOT relevant (only portrays violent character as defendant and is offered to attack defendant’s character) 

Defendant should not have to defend his own personal character

This opinion is codified in Rule 404 



B. Character Evidence 
1. Character[footnoteRef:0] = a tendency of a person to act in a certain way  [0:  Identifying the general character prohibition and its rationale] 

a. FRE 404 prohibits evidence of a person’s character/trait to prove a person acted in accordance with the character/trait on a particular occasion
i. Character evidence [FRE 404(a)]: evidence of character is NOT permitted to show action on a particular occasion 
ii. Crime, Wrongs, and other Acts[FRE 404(b)]: CANNOT be admitted to show that a person had a certain character trait and acted in accordance with it on a particular occasion 
b. Common Characters:
i. Lawless and law-abiding
ii. Violent and Peaceful
iii. Liar and truthful/trustworthy
iv. Intemperate (hot-tempered) and cool
v. Cruel and kind
vi. Careless and Careful
vii. Character for truthfulness [FRE 608-609]
c. Preliminary Questions [FRE 104]
i. The court/judge must decide these preliminary questions to decide admissibility:
· Habit (which would be admissible)
· Character (which would NOT be admissible)
ii. FRE 104(a): Relevant, but is it Admissible?
· The probative value of specific acts evidence for any of the non character purposes covered by FRE 404(b) depends in part on the strength of the proof that the person committed the act and, if culpability is important to the relevance of the evidence, that the person did so culpably
· Most preliminary question of admissibility, include:
· Qualification of witness as expert (if expert, admissible)
· Existence of Privilege (if privilege, not admissible)
· Admissibility of hearsay (some hearsay admissible) 
iii. FRE 104(b): Sufficiency Standard (Three Particulars) 
· Huddleston v. US: the question of a person’s culpable involvement was one of conditional relevance governed by FRE 104(b)--> the proponent of the evidence can satisfy the preliminary fact requirement by introducing “evidence sufficient to support a finding” by a preponderance of the evidence that the person was culpably involved in the act. (relatively low standard of proof)
·  some state courts continue to apply FRE 104(a)- type standard in assessing a person’s involvement in prior acts. 
· In these states, a condition of admissibility is that the proponent of the evidence must PERSUADE THE TRIAL JUDGE THAT: 
· (a) the person allegedly responsible for the act did in fact commit the act, and 
· (b) the person did so culpably (if culpability in the commission of the act is important to its relevance as it usually is). 
· Questions of condition relevance, including:
· Personal knowledge of witness under FRE 602
· Authentication under FRE 901
· Prior acts under 404
· Specific Act Hoops 
· Sufficient evidence to support a finding that the person was culpably involved in the act [104(b) standard] [Huddleston]
· Reasonable notice in criminal case 
· Answers question for admitting prior act when that act is admissible is only sufficiency → don’t need to prove that someone was convicted of prior act to admit that prior act into evidence [DON’T UNDERSTAND THIS COMMENT]
· It is sufficient for someone to get on the stand and say you did it (very low standard) 
iv. Procedural Rules for Preliminary Questions 
· FRE 104(a): judge is restrictive gatekeeper
· Preponderance standard
· Considers all evidence (except privileged) and assesses credibility
· FRE 104(b): judge is permissive gatekeeper
· Sufficiency standard (lower) 
· Considers whether jury could reasonably believe fact to be true 
· Credibility not considered 
2. Specific Conduct/Acts, Reputation, and Opinion Testimony[footnoteRef:1] [1:  What are the permitted uses of specific acts evidence? [404(b)(2)] What are the permitted uses of reputation and opinion testimony? [404(a)(2)]] 

a. Past Specific Acts/”Other Crimes, Wrongs, or Acts” = instances of a person’s past conduct that are not the subject of THIS case [FRE 404(b)] 
i. While evidence of character may SOMETIMES be used to prove or disprove conduct on a specific occasion, FRE 404(b) does NOT allow past specific acts to prove character in order to prove, in turn, conduct on a specific occasion 
b. 404(a)(1) and 404(b)(1) PROHIBIT: 
i. A witness testifying that, in his OPINION, the person is a violent person, to prove the person has a violent character to prove the person acted violently
· Opinion testimony (have seen someone get violent when drunk)
ii. A witness testifying that a person has a reputation as a violent person, to prove the person has a violent character to prove the person acted violently
· Reputation testimony (have heard that someone gets violent when drunk) 
iii. Proof of a murder to prove a person has a violent character to prove a person acted violentlyOPINION
CHARACTER
ACT IN 
CONFORMITY
REPUTATION
SPECIFIC ACTS

c. Rationale for Restricting Propensity Evidence 
i. Weak propensity inference
ii. Low probative value
iii. Confusion of the issues
iv. “Bad person” prejudice 
v. Sometimes people act out of character (do not want to mistake out of character acts for acts of character) → this would give evidence higher probative value than it deserves
d. 404(b)(2) faux exceptions: Permissible Uses of Specific Acts
i. Theories of relevance that are NOT propensity inferences
ii. If you can articulate a theory of relevance for specific acts that are non character propensity inference than you can give evidence of specific acts in, even if it is a prior act that could be evidence of someone’s character
SPECIFIC ACTS
CHARACTER 404(b)(1)
ACT IN CONFORMITY
Other Uses
[MIMIKCOP] 404(b)(2)

e. Three Categories of Permissible Uses of Specific Acts (ways around the character box) 
i. Specific acts may be admissible to prove a fact of consequence that is NOT called “character” or “character trait [FRE 404(b)(2)]
· proponent must introduce evidence that the person who allegedly committed the act in fact did commit the fact
· Standard: this aspect of the FRE 404(b)(2) proof procedure is an example of a “fact condition” under FRE 104(b) , subject to the “evidence sufficient to support a finding” standard. 
ii. Precursor to the Charged Act[footnoteRef:2] [2:  These kind of facts are relevant as circumstantial evidence tending to show Identity- who committed the crime or conduct that is subject of the litigation- or the fact that the crime or conduct occurred] 

· Motive = past act offered not to show bad character, but to provide a reason for the charged act
· Ex: prior bank robbery to show motive to kill a police officer who had stopped the person (avoid capture) 
· Ex: prior drug deal gone bad to show motive to kill the victim (revenge) 
· Ex: participation in a conspiracy before killing witness (motive to kill) 
· Opportunity = specific act offered not to show bad character, but to show how defendant had the chance to commit the charged act
· Ex: evidence of an affair to prove opportunity to kill a woman with no sign of forced entry (proponent would argue this is defendant’s opportunity to enter the apartment, not to his character)
· Ex: evidence of a burglary that netted a gun to show opportunity to use the same gun to kill someone a week later 
· Preparation/Plan = Past acts not to show bad character, but to show a chain of events that ends in the charged conduct
· Must be the same event for plan 
· Ex: bank robbery to provide financial means to carry of a subsequent crime (not to show bad character but to show events that led up to the act in question)
· Ex: stealing burglar’s tools from hardware store, or stealing a car that was used as the getaway vehicle in a bank robbery 
iii. Relevant State of Mind 
· Absence of Mistake or Accident (Doctrine of Chances) = past acts not to show bad character, but to show that the charged act was not a mistake or an accident
· Doctrine of chances allows past specific acts to prove intent where there may not be evidence sufficient to support a finding that any single past specific act was itself intentional 
· Brides of the Bath Case (three drownings: second two admitted even though the first one was being tried)
· Ex: person drowned in bathtub and wife says it accidental. Another death in bathtub occurred in same time → not enough to charge wife
· One of the wife's previous husband died in the bathtub
· Or three prior husbands: at some point this just seems “too hard to believe” and the prior acts amount to evidence that this isn’t an accident (improbable) 
· There HAS to be a claim of mistake or accident 
· Prior acts can negate defendant’s argument of mistake or accident
· To be relevant, “anti-coincidence” evidence has to support the inference both that at least some of the past “accidents” were not in fact accidents and that the number of past non-accidents suffices to refute the defense of accident on the occasion giving rise to the current claim or charge
· Intent/Knowledge = Past acts not to show bad character, but to show that defendant had requisite knowledge or intent to make charged act unlawful 
· Knowledge = an understanding of the nature of the elements of an act
· Intent = conscious purpose to do that act
· Presumption: we don’t forget things we once knew
· Ex: prior drug dealing conviction to prove that defendant knew that substance he transported was cocaine
· Theory NOT that he is a drug dealer and people who deal drugs have a higher propensity of dealing drugs, BUT that defendant has knowledge that what he was transporting was cocaine
· Ex: prior hack into secure database to prove defendant knows how to hack into secure database
· Unique, special knowledge not shared by the general population
· Does the database have to be secured in that same way:
· Opponent will make case how different the data base is and D’s prior knowledge does not apply to this data base, and it is actually an attempt to get in character evidence
· Proponent: even if it is different, it does apply here because it shows that he can learn how to do this or it is still similar 
· Will not work with assault because everyone possesses that knowledge, it must be a prior act that shows knowledge of unique act
· Impact of Old Chief :
· Superficially, Old Chief seems to state two general rules about when prosecutors are free to decline defense stipulations that would eliminate prosecution evidence: a general rule that prosecutors may decline such stipulations, and a narrow exception in the circumstances of a defendant’s “status” 
		[QUESTION]
· Seems clear that under FRE 403 balancing process, past acts of drug dealing to prove (undisputed) intent should usually be excluded
· However, at least in drug prosecutions, most courts have held that Old Chief  usually supports admission of such evidence
iv. Identity = past acts not to show bad character, but to show a modus operandi, a distinct conduct, or pattern of behavior, that is so similar to the charged act that it proves that the same perpetrator did them all 
· Prior evidence if it amounts to some unique way of committing crimes may be admissible (recognized path to admissibility) 
· How much similarity is required? → case specific, context specific
· How many prior acts are needed?
· Terribly close to character evidence
· Courts have let in ONE prior act on an MO theory 
v. Same Transaction Evidence (Res Gestae): evidence that is not technically relevant on the ground that it purportedly involves the “same transaction” as the conduct at issue in the case or helps to “complete the story” of the case
vi. FRE 404(b)(2) is not exhaustive
f. Permitted Uses of Character Evidence to show character[footnoteRef:3] [FRE 404(a)(2)] [3:  There is a general bar on propensity evidence and this section discusses the permitted uses of character evidence ] 

i. 404(a)(2) applies to criminal cases ONLY
ii. The Defendant holds the key (defendant must “open the door” to character evidence) 
· Character evidence cannot come in unless defendant acts first 
· How could defendant “open the door”? Three doors that defendant can open:
· (1) If defendant introduces evidence of his own good character (peacefully), government can rebut with evidence of defendant’s bad character (violent) [404(a)(2)(A)] BUT limited to same trait
· Defendant will usually call on own witness 
· Can also open the door on cross of an eye-witness (do not HAVE to put own witness on the stand in order to open the door) 
· Ex: “He’s a peaceful guy, yes?”... “yes” → opened door
· Ex: “He left the bar at 2am, yes? … “yes and he was violent” → door NOT opened
· Witness just by giving character evidence does not open the door, it’s the attorney’s by their QUESTION can open the door
· (2) If defendant attacks victim’s character, government can rebut with good victim character evidence, [404(a)(2)(B)(i)], AND evidence of defendant’s bad character, [(a)(2)(B)(ii)] MUST be same trait (limited to evidence of pertinent or relevant trait) 
· Defendant will usually call own witness
· (3) If defendant claims homicide victim was first aggressor, government can introduce evidence of victim’s peacefulness (fairness rationale)
· Applicable in homicide cases ONLY
· This is not necessarily a character attack BUT this claim will still open the door to character evidence
iii. Requirement of Pertinence: According to FRE 404(a)(2)(A) and (B) the defendant’s and the prosecution’s character evidence MUST tend to establish a “pertinent” character trait (i.e. cannot introduce evidence of dishonesty to show that guard was initial aggressor) 
iv. Evidence of Character in Civil Actions
· FRE 404(a)(3) allow impeachment and rehabilitation of witnesses with evidence of their character for truthfulness pursuant to FRE 607-609, which applies to both criminal and civil actions 


g. What Does Permissible Character Evidence Look Like?
i. When character evidence is admissible under one of the 404(a)(2) and (3) exceptions, you prove character evidence with reputation or opinion testimony ONLY [405(a)] 
· Even if character evidence is admissible under FRE 404(a) or (b),it may not be proven by specific acts
·  unless allowed under FRE 608(b) and 609 to prove character of a witness for truthfulness; or 
· FRE 413-415 to use specific acts to show character to show action in accordance with character for certain sexual misconduct cases
· 405 prohibits testimony of specific incidents of peacefulness, BUT on cross you CAN ask about specific instances of conduct (why?)- because you are attacking the witness’s credibility, but you CAN’T offer the specific acts as evidence of the trait (party calling the witness can ask for limiting instruction on specific acts only for impeaching character witness and not to prove the character of the person testifying)
· You can’t offer specific acts even to articulate the basis of your opinion or reputation (refers to direct examination) or even on rebuttal
· In subsequent FRE 403 analysis, due to specific acts “permissible and impermissible use” argue unfairly prejudicial that jurors are unwilling or unable to follow a limiting instruction regarding specific acts questions posed under FRE 405(a):
· Jury may use the evidence in a logically relevant but legally impermissible manner; OR 
· jury may ignore a reasonable doubt if they think defendant is a bad person
· Questions that relate directly to the character trait about which the character witness testified are the most prejudicial specific act questions
·  Limits on Specific Acts Inquiries: 
· (1) Must be relevant to the character trait about which the character witness testified on direct examination
· (2) Question must be limited to acts about which the witness is likely to have known or heard about  [United States v. Alvarez]
· Factors: 
· (1) how well and how long W has known or known about defendant 
· (2) is defendant’s act likely to have been the subject of discussion because of the nature of the act
· (3) is defendant the kind of person whose activities are likely to be known to people situated similarly to W 
· (3) Can only open door with opinion or reputation testimony, not with specific acts
· You can’t be speculative when asking about specific acts-- you better have a reasonable basis to explain to the judge how you know about those acts
· Reasonable basis: you heard it
· SC in Michelson v. U.s.: the requirement should be that the cross-examiner of the reputation witness have a reasonable belief that there were rumors about the act, regardless of whether it in fact occurred. 
· 
· “We worked together for 5 years” is ok OR “he is well known in the community” but not “we worked together for 5 years and he never responds when boss yells at him”
· Saying someone is peaceful, then on cross you can ask about a few specific violent acts, not to show that defendant is violent,  but to show that witness is not credible when testifying that Defendant is peaceful 
· 
· 
· Policy: we care about fairness and if we let defendant introduce evidence as to his character, the prosecution is allowed to also introduce character evidence 
· We also worried that specific acts have a weak propensity for the issue, confuse the issue because people fight about the specific acts occurred or not
· Specific act is more probative than character evidence, but rule makers are much more worried about specific acts
ii. No Specific acts (except when impeaching a character witness, or character is an essential element)
iii. Courts may exclude on FRE 401-3 grounds that questions about acts that do not relate to the character trait in issue and that are sufficiently remote from the time frame about which the character witness testified
· Probative value of opinion or reputation evidence to prove a person’s character will depend in part on:
·  how long, 
· how well, and 
· in what contexts the witness has known (opinion) or has known about (reputation) the person whose character the evidence is offered to prove
iv. Under the Federal Rules, decisions permit prosecutors to ask defense character witnesses not only about defendant's’ prior acts but also about defendant’s prior arrests and convictions that relate to the character trait about which they have testified (rather than conduct leading up to it)
· Appropriate even though risk that defendant did not engage in conduct leading to arrest and jury may regard the arrest as evidence that defendant actually engaged in illegal activities
· PRIOR CONVICTIONS: 
v. 
vi. 
h. Character Admissible when Character = Element 
i. 405(b) Examples Include:
· Libel or defamation suits
· Ex: whether someone is a liar or not is part of the element of the crime 
· Child custody cases
· Negligent hiring or entrustment 
· Ex: FEDEX should not have hired that person because he was a drunk (the fact that he was a drunk is an element that has to be proved) 
ii. Reputation, Opinion, and Specific acts permissible (because not proving character to prove act in conformity) 
iii. Only limitation on any types of evidence to prove character when character is an essential element of the crime is 403
· Specific Acts:  
· probative value of the acts in providing the character trait at issue against 
· (1) Unfair Prejudice: the risk that the evidence may engender an emotional response from the jury and 
· (2) the time and effort it would take to litigate the details of what the person may or may not have done. 
· 
iv. Defamation Cases:
· Character becomes an essential element in a defamation action, only if 
· (1) the defendant claims that the allegedly defamatory statement is true; and 
· (2) the statement is one about the plaintiff’s character
i. Cross-Exam of Character Witness
i. Can ask about specific acts
· If on direct, testify that Bob is peaceful, then on cross, can questions about specific acts which suggest a character for violence 
· This is OK because of the theory of relevance for this question (not offering as evidence of character, but testing that witness’s CREDIBILITY) 
ii. Must relate to relevant character trait
iii. Witness must be likely to know/have heard about them
iv. Need a reasonable basis for the question
v. Cannot prove up with extrinsic evidence (has to do with impeachment) 
· If witness said he never did that, you can’t prove that defendant did that with other witnesses, a videotape, other documents, etc. (this is a way to control the potential mini trial that would erupt) 
vi. Character Cross-Exam is all About the Questions 
· “Do you know that Mr. Setyan brought a controlled substance to his Evidence class?”
· Have to have a reasonable basis to believe this 
· By asking, delivering information to the jury BUT the purpose of the question is to test the credibility of the witness
· Best counter to the devastating impact of character cross = well informed, respected witness

	CHARACTER EVIDENCE RECAP

(1) Ask: Who is Offering? For What Purpose?
(2) Prosecution cannot open the door to propensity evidence, but it can offer past acts under 404(b)
(3) Defendant can open the door in a criminal case, with consequences
(4) Character evidence admissible if character is an element to be proved
(5) Habit is not character evidence
(6) Only people have characters



3. Habit[footnoteRef:4] [4:  How is habit different from character? → BEING something is character, DOING something is a habit (IMPORTANT!)] 

a. Habit Is:
i. Specific and routine and repetitive
ii. Morally neutral 
iii. More probative than character evidence
· Because of semi-automatic nature
iv. Less prejudicial than character evidence
· Because NOT morally hinged   
v. Needed (for routine, repetitive behavior) 
· Ex: people working in a store, mailing out a cancellation notice, things that are automated 
· Even going to the same beach every time is not habit because it is too volitional (it is a choice) 
vi. Habit is DOING something, character is BEING something
vii. Admissible
b. Habit Testimony:
i. Specific instances described, or opinion based on large number of instances
ii. No reputation testimony: hearsay
iii. Need not be corroborated 
iv. Specific Acts or Opinion → Habit → Acts in Conformity
v. Standard of proof: 104(a) preponderance is a higher standard than 104(b) [QUESTION] for character evidence 
vi. Habit requires some level of frequency 
vii. ACN (legislative history): evidence of “intemperate” habits is generally excluded when offered as proof of drunkenness in accident cases (BUT courts are increasingly letting in this kind of evidence as habit evidence despite the ACN) → will all depend on ability to make the argument to the judge 
c. A habit witness is likely either to (1) mention a number of specific acts or (2) to offer a summary or “opinion” based on a large number of observations that are not individually described
d. A proponent should NOT be able to use reputation evidence to prove habit or routine practice (reputation evidence offered for this purpose would be hearsay and there is no exception for reputation evidence offered to prove habit or routine practice) 
· However, there is a hearsay exception for reputation evidence offered to prove character [FRE 803(21)]
e. Similar Happenings 
i. “Routine happenings of an organization”
ii. Organizational propensity, to prove conduct in conformity on a specific occasion 
· 404 will NOT bar this because organizations, companies, municipalities, etc. do NOT have characters (no character habits)
iii. Organizational liability based on a policy, pattern/practice or notice of prior similar incidents
· Notified the city every single time the sewage built up (on notice of condition and didn’t fix and so they are liable) 
iv. Characteristics of objects (dogs, trees, plants) 
· Do NOT have character by which they can object to 404 evidence
v. Objections to evidence of the custom or routine practice of an organization: 
· the proffered specific acts of the organization are insufficient to establish the custom or practice or 
· that the witness offering an opinion of the organizational practice lacks sufficient firsthand knowledge of the claimed practice
· No character objections
vi. Limitations:
· Since organizations act through their individual agents or employees, if the proponent of the evidence is trying to sue purported organizational practice to prove the conduct of an individual, an objection under character inference is likely
· If the numbers are sufficient to establish the “routine practice” of the organization, the evidence should be permissible for the jury to infer conduct on a particular occasion so long as the proponent seeks to prove the organization’s conduct, as opposed to the conduct of a particular person
4. Sexual Assault Victims and Defendants[footnoteRef:5] [5:  Special rules governing sexual assault and other sexual misconduct cases] 

a. Admissibility of Other Sexual Misconduct
i. 413: Criminal sexual assault case
ii. 414: Criminal child molestation case
iii. 415: Civil sex assault/child molestation cases
iv. In this regime (before these rules), defendant would attack victim’s character (provided there was the evidence with which the defendant could do so) in order to show consent or reasonable belief about consent and defendant could keep out own character evidence → many prosecutors were frustrated about the results of this type of system (SO, these rules were enacted by congress - straight legislation) 
b. The 413-415 Rule
i. Evidence of defendant’s commission of other offenses of sexual assault is admissible in criminal cases to prove character to prove acted in conformity
· Very broad definition (rule) of “offense of sexual assault” and child molestation 
· (1) Prosecution can open the door
· Prosecution/plaintiff can open the door, and offer specific acts to prove propensity to prove action in conformity
· (2) Can (must) use prior specific acts NOT reputation or opinion testimony 
· Ex: Bill Cosby Case (all other women could testify about sexual assault) 
· Preliminary Fact Finding: 
· 104(b) very low sufficiency standard (person stating from personal knowledge) 
· There is NO requirement that the sexual assault resulted in a conviction or even a criminal charge → MUST be evidence to support a finding that defendant was culpably involved in the act 
· Subject to 403; Factors include:
· Similarity to charged offense
· Wrongfulness and emotional impact
· Proximity in time
· Possibility of minimizing prejudice (courts may limit number of offenses such as in the Bill Cosby case) 
ii. BUT, still has to meet 403 → BUT what we have learned before is that this type of evidence already has low probative value, etc. (so what is the point of these rules if 403 keeps these out? Congress says that we think it has enough probative value that it is not outweighed but confusing the jury, misleading, prejudice, etc.) 
c. 413-415 Reject Concern that Juries will Overvalue/Misuse Propensity Evidence
i. For sexual misconduct, the rules presume a high probative value, or at least a probative value high enough that it is not substantially outweighed by the risk of unfair prejudice
ii. Why? There is a cultural concern that judges will be less likely to believe victims of sexual assault and we will counter this bias by letting them know about defendant’s other actions 
iii. Why? There is an issue of consent (tendency to show that there was not consent) because very few people consent to being punched in the face in a regular assault case 
iv. Why? A lot of victims of sexual assault do not report it in the first place 
d. Rape Shield Law [FRE 412]
i. 412: Alleged Victims (until a jury returns a verdict of guilty, they are alleged victims) 
ii. Broad prohibition on evidence of victim’s sexual behavior and sexual predisposition
· Rules protect these individuals from having their sexual behavior and predisposition from being disclosed to the jury 
iii. In sex offense cases, 412 precludes:
· Evidence offered to prove that a victim engaged in other sexual behavior; or
· Evidence offered to prove a victim’s sexual predisposition 
iv. Defendant CANNOT open the door to victim’s character here 
v. This rule encourages people (victims) to come forward 
vi. Defendant cannot start bringing up prior sexual history (victim won’t have character devastated) 
vii. Purpose of 412 [ACN]
· Safeguard the alleged victim against invasion of privacy, potential embarrassment and sexual stereotyping 
· Avoid the infusion of sexual innuendo into the factfinding process
· Encourage victims of sexual misconduct to report and participate in legal proceedings 
viii. Exceptions to 412 Exclusion (very narrow)
· Criminal Cases
· Evidence of specific instances of a victim’s sexual behavior, to prove the SOURCE of semen, injury, or other physical evidence (i.e. show defendant is NOT source);
· Evidence of specific instances of a victim’s sexual behavior with DEFENDANT, if offered by defendant to prove CONSENT or if offered by the prosecutor; AND
· When CONSTITUTION requires admission (catch all safety provision) 
· Ex: Olden v. Kentucky 
· White woman goes to bar where clientele is predominantly African-American 
· Claims a man took her from the bar, raped her, and dropped her off at Russell’s house
· Russell was outside when she was dropped off
· Defendant asserts consent 
· Evidence offered by defendant: victim and Russell (African-American) were living together and in a relationship 
· 412 would keep this out because it doesn’t meet either of the first two exceptions 
· Trial court excludes the evidence because worried of prejudice against victim
· Supreme Court says defendant has right to cross examination and impeach witness lying on stand with evidence that would otherwise be excluded by 412  
· Civil Cases
· The court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party (Reverse 403 balancing test)
· The court may admit evidence of a victim’s reputation ONLY if the victim has placed it in controversy 
· Reverse 403 balancing test
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ix. 412 Procedures 
· Motion: 14 days before trial, or later if good cause
· Hearing: in camera 
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C. Impeachment 
1. Impeachment = attack on credibility of witness (how to attack someone’s credibility)
a. Witness is NOT a truthful person, OR
b. In this specific instance, there is some reason not to believe the witness 
i. Ex: person was not wearing glasses, so they could not accurately see and relate
c. Impeachment = how to attack someone’s credibility (need evidence that the jury will believe)
d. Want own witnesses to be credible and to attack the credibility of opponents’ witnesses
e. What makes someone credible:
i. Pattern of telling the truth
ii. Actual seeing and hearing the events they claim they heard
iii. Telling a coherent logical story
iv. Having certain credentials (expert, not a child, etc.) 
f. What makes someone NOT credible:
i. Pattern of lying 
ii. Bias?
g. Impeachment is a form of relevance (if you are offering evidence to impeach a witness, that is your theory of relevance)
i. Sometimes evidence is relevant and admissible ONLY to impeach 
ii. Some impeachment evidence is admissible as BOTH impeachment (reason to disbelieve one story because another person is telling a different story) AND substantive evidence (independently admissible based on personal knowledge from a different witness) 
h. Impeachment usually happens on cross, but could happen on direct (can also impeach own witness)
i. Evidence must be analyzed for impeachment purpose only when it is inadmissible for a substantive purpose (403 analysis: how probative the evidence is for impeachment purposes)
j. WHO Can You Impeach?
i. TESTIFYING witnesses (be CAREFUL with impeachment evidence for defendant/plaintiff if they did NOT testify) 
ii. Can impeach ANYONE who testifies (credibility is now automatically relevant) 
k. HOW Can you Impeach? Five Attacks on Character: [QUESTION]
i. Dishonesty
· Character for truthfulness
ii. Incapacity
· Lack capacity to see or hear the things they claim to have seen or heard 
· Ex: no glasses, it was pitch black dark, etc. 
iii. Bias
· Have a reason to slant their testimony 
iv. Inconsistency
· If we know that someone said one thing on day and a different thing a week later, we have reason to doubt whatever their testimony is
v. Contradiction
· We can show that what the witness said is WRONG (they said tuesday, we have proof of wednesday) 
l. How to Prove Impeachment
i. Intrinsic Evidence = through the questioning of the witness 
· Always permissible (as long as relevant) 
ii. Extrinsic Evidence = anything else, including documents, recordings, and another witness
· Generally allowed, but restrictions exist
· Ex: deposition transcript 
iii. Examples:
· W#1 testified as a fact witness (eyewitness) 
· W#1 cross-examined, impeached
· W#1’s answers = intrinsic evidence
· W#2 testifies as a character witness to W#1’s character for truthfulness
· W#2 = extrinsic evidence of W#1’s character for truthfulness
· W#2 cross examined, impeached
· W#2  intrinsic evidence of own character for truthfulness
· W#3 testifies as a character witness to W#2’s character for truthfulness
· W#3 = extrinsic evidence of W#2’s character for truthfulness
· Exhibit A admitted into evidence regarding W#1’s bias 
· Exhibit A = extrinsic evidence of W#1’s credibility 
2. Reputation for Truthfulness [608(a)]
a. 608(a) = permits reputation or opinion evidence about ANY testifying witness’s character for truthfulness 
i. ONLY After a witness’s character for truthfulness has been attached, the opposing party may then rehabilitate the witness by introducing evidence regarding the witness’s good character for truthfulness
b. ACN: impeachment happens AFTER someone testifies and rehabilitation → CANNOT offer “good” evidence until their credibility is attacked (bolstering credibility is a waste of time because a jury has no reason to doubt their credibility) 
c. ACN: what goes to character and what doesn’t (reputation/opinion that they are not truthful IS but bias and contradiction is NOT an attack on character) 
i. Bias is not to say that you are a liar generally, it is just to say that you have a reason to lie in this case (that is why it is not an attack on someone’s character) 
3. Prior Bad Acts [608(b)]
a. 608(b) permits questions on cross about specific instances of conduct (not subject of criminal conviction) if they are probative of character for truthfulness
i. Arrest or Charge offense relating to untruthfulness or an administrative or judicial body found that a witness behaved in a manner indicating untruthfulness
· FRE 608(b) permits the impeaching party to ask about the underlying conduct: whether the witness in fact falsified documents, engaged in deceitful conduct, or lied in an earlier proceeding 
· However, a witness’s arrest or a factual finding about a witness is HEARSAY, and NOT a specific instance of the witness’s conduct because it is an activity engaged in by the arresting officer or fact finder
ii. NOTE: we will treat criminal convictions differently 
b. Revised 608 (for clarity) 
i. On Cross examination, the court may allow specific acts to be inquired into if they are probative of the character for truthfulness of: 
· The fact witness (A witness’s own acts during the examination of that witness), or 
· A character witness who has testified about the fact witness’s character for truthfulness
ii. Several federal appellate courts have clarified recently that FRE 608(b) may not be used to admit specific facts related to criminal convictions
iii. FRE 608(b) applies only to specific facts that did not result in a criminal conviction.
iv. Ex: isn’t it true that you lied on your taxes? (goes to character for truthfulness of witness) 
v. Ex: you are aware that the plaintiff lied on his taxes, aren’t you? 
c. 608(b) FORBIDS extrinsic evidence to prove prior acts to  SUPPORT OR ATTACK the witness’s character for truthfulness  
i. Inadmissible for this purpose (proving character for untruthfulness) 
ii. WHY? Trying to avoid a minitrial (information is not all that probative) 
iii. Different rules will tell us why evidence is admissible for different theories of relevance
· Can ask eyewitness questions of acts that are probative of character for truthfulness 
· Ex: did you cheat on your spouse, did you lie on your taxes, etc. (all permissible) 
· Can also call a character witness onto the stand (extrinsic evidence of eye witness’s character for truthfulness)
· Ex: isn’t it true that you lied on your taxes? 
· Ex: didn’t you know that the eyewitness underreported his taxes?
· BUT, if character witness says NO to any of those questions, cannot use extrinsic evidence to PROVE those prior acts 
d. Last Sentence of 608
i. By testifying on another matter, a witness does NOT waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness; HOWEVER, 
ii. Testimony by a witness is regarded as a waiver or forfeiture of the witness’s Fifth Amendment right against self-incrimination, at least with respect to the subject matter of the witness’s direct examination testimony 
iii.  
e. Questions about Specific Acts and FRE 403
i. Unfair Prejudice: Risk if witness acknowledges an act of untruthfulness, there is a risk of unfair prejudice (risk particularly great if witness is also a party) 
· If witness is a party and if question relates to conduct similar to conduct that is subject of litigation, there is a risk that jury will consider the evidence, contrary to the dictate of FRE 404(b), as evidence that defendant engaged in conduct that is subject of litigation (confusion) (permissible and impermissible use)
ii. Waste of time: if there are numerous inquiries about the specific acts of truthfulness, there are likely to be concerns with time-consumption and confusion of the issues 
iii. Misleading: even if the witness honestly denies having committed a dishonest act, there is a risk that the jury may be more swayed by the suggestiveness of the question than by the answer 
f. Specific Acts Showing Good Character for Truthfulness 
i. Unlike FRE 608(a), FRE 608(b) does NOT provide that evidence showing a truthful character is permissible only after the opposing party has attacked the witness’s character 
· Just needs to be on cross
ii. Courts may rely on FRE 403 to prohibit pre-impeachment efforts to bolster a witness’s credibility 
g. Cross-Examination 
i. FRE 608(b) states that the court may allow specific instances to be inquired into “on cross-examination”
ii. Word “cross-examination” should not be interpreted literally because:
· 607 permits parties to impeach the credibility of their own witnesses (may ask 608(b) questions on direct examination)
· 608(b) refers to specific instances relating to character for truthfulness and untruthfulness
h. in addition to impeaching the character witness with questions about the character witness’s own acts of untruthfulness [FRE 608(b)(1)] - may impeach the character witness in the same manner in which a party may impeach character witnesses who give reputation or opinion testimony pursuant to FRE 404(a)(1) and (2): [QUESTION: how do you impeach a witness who gives rep/opinion testimony pursuant to 404(a)(1) and (2)]
i. Impeaching party may ask character witness if character witness is aware of relevant specific acts committed by the person whose character was the subject of witness’s testimony]
ii. Summary:  When an FRE 608(a) character witness offers opinion or reputation testimony about another witness’s character for truthfulness, FRE 608(b)(2) permits the opposing party to ask the character witness about specific acts probative of truthfulness that the other witness may have committed.
i. 
4. Prior Convictions [FRE 609]
a. FRE 609: Impeach Character for Truthfulness by Conviction
i. Felonies:
· (A) must be admitted, subject to 403, in a civil case, or in a criminal case in which the witness is NOT a defendant; AND 
· (B) must be admitted in a criminal case in which the witness IS a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant (reverse 403 balancing test)
· Reverse FRE 403 test in FRE 609 favors exclusion and in effect puts the burden on the prosecution to justify admissibility
ii. If it is a TIE, it is excluded (only when outweighed, does criminal conviction come in) → more restrictive rule in theory but in practice it does not turn out to be so restrictive 
iii. Courts typically will permit the impeaching party to mention the name of the crime, when and where it occurred, and what sentence was imposed, and nothing more 
· The details of the conviction that may be admitted will depend on an application FRE 403
iv. FRE 403 and Convictions: 
· The evidentiary fact that the conviction is offered to prove is the truthfulness of the witness at the time of the witness’s testimony. 
· Probative Value consideration:
· (1) the age of the conviction
· (2) How probative murder is to show bad moral character or general disposition for law-breaking (which in turn shows a disposition for untruthfulness)
· (3) The witness’s intervening behavior
· Note: Conduct reflecting truthfulness during the time between release from imprisonment and giving testimony should be an important part of the probative value determination since a crime that in isolation may not seem very probative of truthfulness may be more probative if it is part of a continuing pattern of untruthfulness. 
· Unfair Prejudice: 
· (1) Bad person prejudice
· (2) Permissible and Impermissible purpose use
· NOTE: This risk is particularly high when the witness is the defendant and the prior crime is similar in nature to the one at issue in the current trial
· 
v. 
b. Theory: breaking the law shows bad moral character and bad moral character makes it more likely that a witness will lie on the witness stand
c. SO, can have prior convictions be heard on the relevance theory that this prior conviction tells us something about their character for truthfulness 
d. Rulemakers tell us that past convictions ARE probative 
e. FRE 609 contains no prohibition against the use of extrinsic evidence. 
i. If a witness denies a conviction, it is permissible to establish the conviction with extrinsic evidence (i.e. a record of conviction)
f. 
g. FRE 609 balancing for felonies of criminal defendant witnesses
i. Probative value of felony vs. prejudice, time, confusion
ii. Must be admitted if probative value of the evidence outweighs its prejudicial effect to that defendant
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h. FRE 609(a)(2): Dishonest Act or False Statement Crimes
i. NO balancing: admissible whether it is a 
· Misdemeanor or felony
· Same as charged crime or totally unrelated
· Only limit = FRE 609(b)
ii. Examples:
· Theft: NO
· Assault: NO
· Burglary: NO 
· Fraud: YES
· Perjury: YES
· Embezzlement: YES
· Counterfeiting/Forgery: YES
iii. Federal Courts have interpreted “dishonesty or false statements” relatively narrowly.
· FRE 609(a)(2) provides that a conviction falls within its scope when “the court can readily determine that establishing the elements of the crime required proving- or the witness’s admitting- a dishonest act or false statement.” 
· examples of what may satisfy the “readily apparent” requirement: 
· “When the deceitful nature of the crime is NOT apparent from the statute and the face of the judgment, for example when the convictions records imply a finding of guilt for a statutory offense that does not reference deceit expressly- a proponent may offer information as:
i. (1) indictment; (2) statement of admitted facts; (3) jury instructions to show 
ii. that the factfinder had to find, or the defendant had to admit, an act of dishonesty or false statement in order for the witness to have been convicted
iv. Whether the prior conviction is elicited from the witness or proved extrinsically with the record of conviction, the evidence is hearsay. 
· The conviction is a manifestation of the jury’s or the judge’s assertion in an earlier proceeding that the witness committed the acts essential for the conviction, and the truth of the assertion is critical to the relevance of the evidence
· FRE 803(22) extends the judgments exception only to convictions for crimes punishable b imprisonment for more than a year
· FRE 609(a)(2) authorizes the use of  “dishonest act or false statement” convictions regardless of the potential penalty. 
· Courts considering the admissibility of misdemeanor convictions for impeachment under FRE 609(a)(2) have relied on that rule, and ignored the limitations in FRE 803(22) 
v. 
i. 609(b) balancing for 10+ year old crimes
i. Measured by release or conviction, whichever is more recent
ii. Probative value vs. Prejudice, Time, Confusion
iii. Admissible only if probative value of the evidence substantially outweighs its prejudicial effect + notice
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iv. *If you have an act and it resulted in a conviction, you have to use 609
v. All prior convictions falling within the scope of FRE 609(a) - including dishonest act and false statement convictions- are subject to a reverse FRE 403 balancing test in FRE 609(b) if they fall outside the 10-year time period specified in that subsection. 
j. Impact of Criminal Records
i. If defendant had record, 45% testified
ii. If defendant had no record, 62% testified
iii. For those with a record who testified:
· 52% of juries learned of the record
iv. For those with a record who did not testify:
· 9% of juries learned of the record 
v. Disclosure increased probability of conviction from 20% to 50% in middle cases; had little influence in strong or weak cases 

	Conviction
	Impeaching the Accused
	Impeaching Other Witness

	Crime of Dishonesty or False Statement [609(a)(2)]
	Admissible (felony or misdemeanor) No discretion to exclude for unfair prejudice (unless 10 + years old)
	Admissible (felony or misdemeanor) No discretion to exclude for unfair prejudice (unless 10 + years old)

	Felonies
	Must be admitted if probative value outweighs danger of unfair prejudice
	Must be admitted unless unfair prejudice substantially outweighs probative value [403]

	Other Misdemeanors
	Not admissible
	Not admissible



5. Impeachment by Prior Inconsistent Statements [FRE 613]
a. Introduction:
i. Another way to impeach someone’s testimony is to say they keep changing the story 
ii. Inference that jury is to take is that they do not know who to believe (maybe should not trust and credit trial testimony because they keep making inconsistent statements)
iii. Jury should not put a lot of weight on testimony because of PIS → not a character attack
iv. BUT the PIS can be used to prove the truth rather than just to impeach [QUESTION]
b. F
i. (a) Need not show a prior statement to the witness before asking about it, but must show it to opposing counsel if asked (not really used in practice, but it is in the rule) 
ii. (b) Extrinsic evidence of prior statement admissible ONLY if witness is given the opportunity to explain/deny the statement and adverse party has opportunity to examine the witness about it  [QUESTION]
· To fulfill these requirements, party offering PIS must generally do so when witness is still testifying or must make sure that witness is available for recall 
· EXCEPTION to the requirement that the witness have an opportunity to explain or deny the statement: requirement is inapplicable to inconsistent statements by a party falling within FRE 801(d)(2) which provides that a party’s prior statements may be admissible for their truth regardless of whether the party testifies 
· Here, extrinsic evidence is generally allowed (UNLIKE with attack on character) 
· If the witness has an opportunity to deny or explain, then can offer extrinsic evidence (procedural rule that is worried about overzealous lawyers) → person who made statement should have opportunity to explain or deny it 
· If someone admits to the prior statement that the judge would probably not allow extrinsic evidence (you only need extrinsic evidence to show inconsistency if witness does not admit to previous statement)
c. Because of the hearsay rule the witness’s inconsistent statement is not admissible as a direct assertion that can be relied on to prove that the light was green 
i. The statement IS admissible, however, because its inconsistency suggests fabrication or lack of care 
d. Morlang Rule
i. FACTS:
· Prosecution was certain that witness would say “defendant didn’t do it” → prosecution only called this witness to the stand because witness previously said that defendant did it with him
· In order to get this PIS in, they called witness to the stand 
· Here, they are just self-generating the PIS statement   
ii. RULE:
· Can’t abuse the privilege of impeachment by self-generating inconsistency to get in otherwise inadmissible evidence 
· Inapplicable in California because all prior inconsistent statements are admissible for their truth (provided witness has opportunity to explain/deny) [CEC 1235] (will come back to this with hearsay)
iii. HOLDING:
· Court found this distasteful 
· This rule is limited to the facts of this case
6. Impeachment by Bias
a. A reason to lie or slant your testimony, whether it is conscious or unconscious
b. Admissibility of bias is 401 and 403
c. Evidence/examples of bias: 
i. Family relationship
ii. Past or present employment
iii. Common or antagonistic political affiliation
iv. Feelings for or against a victim or a party or a class or category of persons
v. Plea deal that offers reduced/dismissed charges for testimony
vi. Payment for testimony; or payment if a particular side wins; or testifying for free when you usually testify for money
vii. A book deal for after the trial
d. Specific acts and statements admissible to impeach by bias
e. Extrinsic proof allowed unless they admit
f. Although proof of bias may suggest that a witness is not testifying truthfully, courts generally regard proof of a witness’s bias as not being an attack on the witness’s CHARACTER for truthfulness [United States v. FIgueroa]
· The key inquiry is whether evidence of bias also suggests that witness has a character for untruthfulness 
g. U.S. v. Abel
i. FACTS: 
· Prosecution witness #1 says “defendant did it” 
· Defendant calls his own witness #2 to impeach 31, saying “#1 told me in jail that he was going to lie on the stand to get a deal from the government” 
· Prosecutor recalls #1 to impeach #2, by eliciting testimony that #2 and defendant are in the Aryan Brotherhood, a secret prison gang that required its members always to deny the existence of the organization and commit perjury, theft, and murder on each member’s behalf 
ii. Can defendant raise a 403 objection?
· Relevant to show bias? YES
· Probative value? HIGH
· 403 favors admission of evidence 
· The real point is to tell the jury that the defendant is a white supremacist (by trying to impeach witness #2 with this awful information about the defendant) 
· Can contain the prejudice (neutralize the facts) here by telling the jury that they are in the same “club” rather than in the Aryan Brotherhood BUT prosecutors can argue that this is misleading (probative value comes from the perjury requirement of the gang, knitting club would not require the same level of commitment)
7. Impeachment by Incapacity 
a. To be colorblind is a form of incapacity (especially if have to testify that light was red/green) 
8. Impeachment by Specific Contradiction
a. What the witness has said is WRONG (if they were wrong about one thing, jury should know that because that means they could be wrong about other things) 
b. NOT a character attack, just saying that they said something today that is untrue which should give jury a reason to doubt the rest of their testimony 
c. Ex: bought certain items at a grocery store (does NOT undermine witnesses testimony, collateral doctrine triggered) 
d. Prove the contradiction (what constitutes a contradiction?) 
i. Absolute irreconcilability not required
ii. Prove with extrinsic evidence, unless it is a collateral matter
iii. Inconsistency = you said one thing and then you said something else
iv. Contradiction = you said one thing and that thing you said is actually wrong 
D. Rehabilitation
1. Reputation for Truthfulness [608]
a. FRE 608: reputation/opinion evidence of truthful character is only admissible after the witness’s character for truthfulness has been attacked
i. Impeachment for bias or incapacity don’t count as attacks on character for truthfulness
ii. CANNOT bolster character for truthfulness until they have first been attacked 
b. When rehab allowed, no extrinsic evidence of specific acts to prove character for truthfulness
2. Prior Consistent Statements [801(d)(B)]
a. Generally not admissible UNLESS made prior to when a motive to lie or improper influence arose 
b. When a witness has been impeached with PIS, uniform view is that contemporaneous prior consistent statements NOT satisfying the criteria of FRE 801(d)(1)(B) may be admissible to clarify or explain the alleged inconsistency 
c. Extrinsic Evidence allowed
3. Bias, Capacity, and Contradiction [401] [403]
a. The Federal Rules contain no GENERAL prohibition against bolstering a witness’s credibility prior to any impeachment 
b. United States v. Abel: Extrinsic Evidence allowed
c. Bias v. Character is important because extrinsic evidence is only allowed for bias
i. If the ONLy reasonable inference to draw from the corrupt act is that the individual has a general lack of integrity or disregard for the truth, the probative value of the evidence to suggest untruthfulness on one specific occasion on the witness stand is relatively low→ evidence should receive “character”label
4. 

	Purpose
	Extrinsic Evidence Allowed?

	Character Evidence via door opened by Defendant [404] 
	Ask about specific acts on cross, but no extrinsic evidence to prove the act

	Character for truthfulness [608]
	Ask about specific acts on cross, but no extrinsic evidence to prove the act

	Convictions to prove character for truthfulness [609]
	Extrinsic evidence allowed

	Prior Inconsistent Statements [613]
	Extrinsic evidence allowed (through may be excluded if witness admits PIS, or it’s on a collateral matter) 

	Bias/Capacity
	Extrinsic evidence allowed (though may be excluded if witness admits bias) 

	Specific Contradiction
	Extrinsic evidence allowed, but not to prove a contradiction on a collateral matter

	404(b)(2) Prior acts
	Extrinsic evidence allowed

	Character when character is an element
	Extrinsic evidence allowed



VI. Hearsay. Hearsay is an out-of-court statement that a party offers in evidence to prove the truth of the statement (such as “Dean Gold said at dinner last night that Professor Lapp’s Evidence course is the greatest Evidence course taught on planet Earth.”) In this unit, we’ll learn how to identify hearsay and why there is a general rule excluding hearsay evidence. Then we’ll look at the various exceptions to and exemptions from the general rule of exclusion. By the end of this unit, you’ll see that the hearsay rules are primarily concerned with the reliability of the proposed evidence. We prefer live, sworn testimony that can be tested by cross-examination to secondhand accounts of what others said outside of court, but we don’t absolutely insist on it. Our task is to learn when we admit out-of-court statements to prove their truth, when we admit them to prove something else (perhaps that, as of last night, Dean Gold had lost his mind), and when we insist on live, sworn, firsthand testimony.
A. What Makes Testimony Credible?
1. Perception
2. Memory
3. Sincerity/Veracity (character for truthfulness) 
4. Ambiguity/Narration (how careful they are with their words) 
5. Devices to Test (these things help us decide whether a witness’s testimony is credibly or not): 
a. Oath (presumption that witness will not lie) 
b. Cross Examination (allows us to ask all the questions) 
c. Observe Witness’s Demeanor (better able to detect lies if cannot see person who is talking but just listen to them, but we believe that observation can help detect) 
B. The Definition of Hearsay and the General Rule of Exclusion
1. Rationale for the Hearsay Doctrine:
a. Hearsay is meant to address inability to test the reliability of declarant’s out of court statement
b. Declarant’s perception, memory, sincerity, and narration are critical to assessing the reliability of declarant’s statement 
2. FRE 801(c): Definition of Hearsay
a. Hearsay means a statement that: 
i. The declarant does NOT make while testifying at the current trial or hearing; AND 
ii. A party offers in evidence to prove the truth of the matter asserted in the [declarant’s] statement
b. Hearsay = out-of-court statement offered to prove the truth of the matter asserted in the statement 
i. If it is not hearsay, that does NOT mean that it is admissible (may be kept out for other reasons) 
ii. BUT, if it IS hearsay, it doesn’t mean it is ultimately excluded, it just means that we have some hurdles to jump through before we can let it in 
iii. Relevance is relational 
iv. Because offered for truth, we care whether declarant was mistaken, lying, or joking
v. Is a particular category of hearsay reliable enough to be admitted? 
3. Terminology:
a. Declarant = Statement Maker
i. Common mistake is mixing up declarant and witness
· Witness is on witness stand testifying
· Whose statement they are relating is the declarant 
ii. Witness can also be the declarant (can be the same person)
· Sally testifies, “I told George that I saw…”
iii. Declarants are ONLY people (not machines or animals) 
b. Statement = Intention as an assertion
i. Can be oral, can be written, and can be non-verbal conduct (i.e. raising hand)
ii. No requirement that the declarant intended someone to hear the statement 
iii. Do not have to have human person on the witness stand in order to be relating hearsay (can be document or video tape) 
iv. A statement can be hearsay even if it is not what the person literally said, but that they implied it 
c. Out of Court [Criminal vs. Civil Trial]
i. “Out of court” language is not in the rule
ii. If someone answers, “at the deposition I said” that is potentially hearsay (relating to us something that she said not while she is testifying at the current trial, but what she said at a different point in time)
iii. If there is a mistrial and a re-do and sally has to testify again about what she said at the other trial, that could also potentially be hearsay even though it was said in court (previous place can also be court)
iv. Court transcript can also be out-of-court statement 
d. Prove the Truth of the Matter Asserted
i. Have to identify the theory of relevance because the theory of relevance may take us to the hearsay rule that will exclude the statement for a particular theory 
ii. If we have an out of court statement used to prove the truth of the matter asserted then we have hearsay 
iii. Inference Chain Example: Sally said “ gray SUV ran red light” → gray SUV did run red light → Driver of gray SUV didn’t stop when supposed to → driver of gray SUV was negligent 
· Needs to be true to be relevant (if the relevance of Sally’s statement depends on it being true, then the statement is being offered to prove the truth of the matter being asserted even though it is ultimately being shown to prove that the driver was negligent) 
iv. Ex: Jay said “adnan strangled Hae” → Adnan did strangle Hae → Adnan is guilty of murder 
4. FRE 802: Hearsay is NOT admissible UNLESS any of the following provide otherwise: 
a. A federal statute; 
b. These rules; or
c. Other rules prescribed by the Supreme Court
5. Nonhearsay Uses
a. Some purposes other than proving the truth of what the statement asserts is NOT hearsay (out of court statement offered NOT for their truth is NOT hearsay)
i. “I am so dead” → offering to prove that at the moment they said it they were alive (NOT hearsay)
b. Effect on the Listener
i. Notice: “your brakes are in bad shape. It would be dangerous to drive that car.” 
· “There’s ketchup on the floor!”
· Hearsay if offered to prove its truth
· Not hearsay to prove notice (effect on listener)
· Anyone who overheard it can testify whether it is likely that the driver heard it 
ii. Reasonable Fear: “I’m going to rip your head off if you don’t pay me now”
· Evidence of reasonable fear of a person may allow in evidence whether utterance is true or not 
c. Legally Operative Facts: examples include defamation, offer/acceptance, gift, threat, bribe
i. “Donald Trump is a millionaire” (defamation) 
· Hearsay if offered to prove its truth
· False because he claimed to be a billionaire and so in the lawsuit he had to prove that the statement was made because that was the illegal act of defamation
· Whole lawsuit is based on the fact that the statement is false
· Statement not offered for its truth, but to prove that it was made
· Not hearsay to prove it was said
ii. “I accept your offer” (offer/acceptance) [QUESTION]
· It is the making of the statement that is the alleged libel 
· Taking a legal action by accepting offer and so if someone wanted to prove that there was a contract and that out of court the defendant said “I accept your offer” it would not be offered to prove the truth of the matter asserted, but to prove that the statement itself was made because the making of the statement is the act of acceptance 
iii. “I will pay you $1,000 to testify on my behalf” (bribe) 
6. Nonverbal Conduct/Unstated and Implied Assertions
a. Could be hearsay because you could be asserting something without opening your mouth
i. These questions of intent are 104 questions for the judge to decide
ii. Book talks about different tests but the test that federal courts apply is the INTENT TEST
b. Statement = a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion (conduct CAN be an assertion) 
i. Ex: Breaking Bad’s Hector ringing the bell for yes and not ringing the bell for no 
ii. Ex: The Wire’s Bubbles having a red hat put on him to identify him 
c. ACN 801: The dangers of perception of memory and narration “are minimal in the absence of an intent to assert and do not justify the loss of the evidence on hearsay grounds”... “situations giving rise to the nonverbal conduct are such virtually to eliminate questions of sincerity
i. IF you are intending to assert something, there is a possibility that you are lying 
ii. IF you are NOT intending to assert something, there is no risk that you are lying 
· Ex: if you open up an umbrella outside, you are NOT intentionally asserting that it is raining outside (so not worried that you are lying that it is raining) in the general run of life (default) 
· Ex: “I saw a guy touch the fence and he started shaking wildly” is NOT hearsay because the man did not intend to say that the fence was electrified so no risk that he is trying to deceive us 
iii. Intent Test: the answer is the intent to assert
d. Examples:
i. “That SUV driver must be drunk” (Sally hypo) 
· Is she intentionally asserting that the driver drove negligently? 
ii. “You need to get out of here quickly!” (Jim hypo) 
· Not hearsay because maybe had a meeting to get to, maybe had a warrant out for arrest for something else, maybe does not want to be involved, etc. 
· Likely that there was no intent to assert that Jim did it 
· BUT we can construct facts that she was intentionally asserting that he did it 
· Have to differentiate what we can infer from what she is intending to assert [QUESTION: subjective or objective standard???]
iii. “It’s supposed to stop raining in an hour” (Lapp hypo) 
· Lapp intending to assert that it is raining now and that it will stop in an hour 
· That is subject that a valid hearsay objection because Lapp was intending to assert that it was raining at the moment 
e. Intent Test
i. HEARSAY IF the declarant intended to assert the implied belief, and the statement is offered as evidence of that belief’s truth
ii. NOT HEARSAY IF the declarant did NOT intend to make the implied assertion (therefore, it can be admitted to prove the truth of the belief) 
7. Questions and Commands
a. Questions and commands are typically not intended as assertions, but sometimes they can contain assertions 
b. Examples:
i. Did you rob the bank? (no assertion) 
ii. Be careful! (no assertion) 
iii. Put the gun down! (contains the assertion that you were holding a gun) 
iv. Why were you going so fast? (contains the assertion that you were going fast)
8. Hearsay Exemptions and Exceptions Intro:
a. Justifications Vary
i. Some of them (prior statements of witnesses and parties, the declarant is on the stand) so it is fair to admit hearsay
ii. Some of them (one of the dangers, like sincerity or memory, is so reduced that we can admit it) 
iii. Sometimes there will just be an unusual need for a particular kind of hearsay and that might be enough by itself to create an exception (ex: declarant is unavailable to testify at trial) 
b. Categorical Approach
c. Process
d. Foundation
e. Multiple Exemptions/Exceptions May Apply 
i. Only need one of them to make it admissible hearsay, but to cover grounds you will need to explain why it meets more than one exception 
f. Confrontation Clause
i. Might make it inadmissible AGAIN even if it has already met an exemption/exception
C. The Hearsay Exemptions (Hearsay That Is Considered “Not Hearsay”)
1. Prior Statement by Witnesses [801(d)(1)]
a. Defined as “NOT HEARSAY,” so not barred by the hearsay rule of exclusion
b. Admissible for the truth of the matter asserted, if requirements are met
i. These prior statements, even though they are out of court statements offered for their truth, we are going to call them NOT hearsay (technically an exemption from the hearsay rule rather than an exception because it is technically not hearsay at all) 
ii. The ultimate result, does not matter if it is exemption or exception because they both make hearsay admissible 
c. 104(a) personal knowledge requirement for hearsay declarants 
d. 104 standard to foundational requirements of each exception/exemption
e. Requirement for EACH of the 801(d)(1) Exemptions:
i. (1) Declarant MUST testify at the trial or hearing; and 
ii. (2) Declarant MUST be subject to cross-examination about the prior statement (minimal standard)
· United States v. Owens
· 4/12: attack
· 4/19: lethargic and does not remember
· 5/5: says it was Owens
· Trial: does not remember anything except remembers picking out Owens during line up
· Defense is not completely crippled here
f. Prior Inconsistent Statements [801(d)(1)(A)]
i. Recall FRE 613: can always be used to impeach a witness’s credibility, extrinsic evidence (e.g., a witness who heard it) allowed if witness is given an opportunity to explain/deny the statement 
ii. To get in PIS for its truth, 801(d)(1)(A) requires
· (1) Inconsistent with trial testimony,
· (2) Prior statement given under penalty of perjury
· (3) Prior statement made at trial, hearing, deposition, or other hearing
· The means of getting in PIS matters because PIS admitted for their truth can be used that evidence as proof to meet SMJ
· Inconsistency is 104(a) question for judge to decide
iii. California Rule for Prior Inconsistent Statements [CEC 1235]
· All prior inconsistent statements are admissible for their truth, even those not originally made under oath, so long as the witness is given an opportunity to deny or explain the prior statement
· If made PIS under penalty of perjury then it is more reliable than average out of court statement 
g. Prior Consistent Statements [801(d)(1)(B)]
i. Recall that they are admissible to rehabilitate a witness’s credibility, BUT ONLY after the credibility was attacked
ii. Admissible for their truth as well (if admissible to rehabilitate credibility) 
· 801 asks when are these statements admissible for their truth 
· For PIS, can distinguish impeachment use from truth use 
· For PCS, it is harder to distinguish (Lapp thinks distinction is artificial and does not even exist) 
iii. Is consistent with the declarant’s testimony and is offered: 
· To rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; OR
· To rehabilitate the declarant’s credibility as a witness when attacked on another ground; OR
iv. If a PCS is admissible to rehabilitation, it is admissible for its truth 
v. BUT there is a timing component that matters (has to be an attack first to which the PCS is used to respond → have to be attacked on credibility grounds for PCS to come in)
vi. Rehabilitate after credibility attacked
vii. Often excluded under 403
viii. To admit them for their truth: must be made before a motive to fabricate or improper influence arose [Tome] or rehabilitate after credibility attacked in some other way (inconsistency, faulty memory, bias) 
ix. U.S. v. Tome: Timing Matters (alleged crime → custody dispute → PCS → trial)
· FACTS:
· Wife alleged that husband sexually assaulted their daughter and that she should have custody
· Husband alleges that it is all a lie to get wife to have full custody of daughter 
· At trial, daughter is not able to testify all that well (about 6 years old at the time) → unclear, took her too long, etc.
· So judge allowed evidence of her PCS (offered through six adults who testifies that girls said she was sexually assaulted by Tome, her father) 
· HOLDING: testimony of PCS was INADMISSIBLE
· REASONING: will come back to this next class
· Timing Matters
· (1) Alleged crime by dad/defendant 
· (2) Custody dispute between dad and mom
· Origin of sexual assault allegations according to defense
· (3) Government seeks to introduce PCS by daughter 
· (4) Trial (in which daughter testifies but cannot offer much helpful testimony)
· Prosecution wants to offer testimony by adults who say that the little girl said “X” (NOT permissible because made AFTER motive to fabricate) 
· Why do we have this timing rule
· Even though we have the same story, it is still infected by the same motive 
· IF the PCS happened before the custody dispute, then there would be no motive to lie in trial testimony 
· “CONSISTENT statement that predates the statement…”
· It used to be the case that Tome was the only way to get in PCS, but then the rule was amended to add it
· [QUESTION: Motive to fabricate with impeachment or just hearsay?]
x. CA Rule for Prior Consistent Statements [CEC 1236]
· Any statement consistent with trial that predate a prior inconsistent statement introduced by the other party can come in to rehabilitate credibility, even without a motive to fabricate
h. Prior Statement of Identification
i. Identifies a person as someone the declarant perceived earlier
ii. There is NO timing element to prior IDs so long as prior IDs are made PRIOR to trial 
iii. Why do we let in prior IDs for their truth?
· Coercion/pressure to NOT pick out someone as a perpetrator of a crime 
· Closer in time to the event, so it is more reliable (need them because memories have faded) 
iv. California Rule for Prior ID [CEC 1238]
· CEC 1238 additionally: 
· Prior ID was made at a time when the crime or other occurrence was fresh in the witness’s memory, AND 
· The witness  testifies that he made the ID and that it was a true reflection of his opinion at the time
· The real issue here is the timing (case law varies as to what is “fresh,” more traumatic events can get a longer period of time, etc.)
2. Opposing Party Statements [801(d)(2)]
a. One of the most important exceptions to the hearsay rule because it lets in a lot of statements that jury think are very probative
b. Statements made by opposing party against the opposing party, admissible for their truth
c. The rule in simple terms: if opposing party has said something or written something down and you want to introduce it against them, you CAN offer it for their truth 
d. Basic Rule: the statement of a party may be introduced as substantive evidence (for its truth) against that party 
e. Foundation for Opposing Party Statement (how to lay the foundation) 
i. Ask the witness whether he spoke with the party, or overheard the party make a statement
ii. Ask when and where it happened 
iii. Ask what the party said 
f. Rationales for Opposing Party Statement (even without opposing party on the witness stand)
i. Reliability
· What makes it reliable enough to hear it without the declarant on the witness stand? 
· Someone who is saying something that exposes them to liability, makes it reliable because they are not likely to lie about it (does not have to believe that it is against interest to make it) 
· We do not go around saying false things on purpose (if we think it’s true, then it has some kind of reliability)
ii. Adversarial System
· They are a party to the lawsuit and if they want to explain or deny the statement then they can get up on the stand
iii. Fairness 
· The opposing party’s statement is made by someone who is IN court so we do not require that they first take the witness stand 
iv. Need
· Need to prove (knowledge for example) and difficult to do so without using the other party’s own statements 
· Prosecution cannot put defendant on stand (so need access to defendant's statements and if defendant wants to get up and deny those statements then they can easily take the stand) 
g. Direct Statements [801(d)(2)(A)] = statements by the plaintiff offered against the plaintiff, or statements by the defendant offered against the defendant
i. (1) Must be offered against the party who made the statement
ii. (2) Need not have been against the party-declarant’s interests when made
iii. (3) No personal knowledge requirement, no trustworthiness requirement, no oath/trial requirement 
iv. HYPO: 
· Plaintiff swerves and hits a truck. After the accident, the driver of swerving vehicle says, “it was my fault” 
· At trial, the plaintiff claims statement inadmissible because of hearsay
· Admissible because it is a direct statement
v. Confessions made to Law Enforcement in Criminal Cases
· Witness heard declarant make a statement
· Witness identifies declarant as the defendant
· Confession was voluntary
· Proper Miranda warnings were given 
· Defendant waived his rights
vi. Direct Statements = any out of court statement made in any context by any party to any action is admissible against the party
h. Adoptive Statements [801(d)(2)(B)] = statements made by someone else but whom the party appears to adopt or accepted as true that statement (we are going to treat it as if you made it yourself)
i. The party appeared to adopt or accepted as true the statement of another (rules will treat as though the person said it themselves) 
ii. “This is not the first time it has happened” → ADOPTIVE statement (as if the store owner said, “I agree they left out the spill and did not put up the sign”)
iii. Shrugging or shaking head → ADOPTIVE statement (intentional assertion that can be nonverbal is accepting what was said as true) 
iv. Clicking “like” on facebook → NOT adoptive statement (too much ambiguity BUT some courts are letting these in as adoptive statements)
v. California Rule for Adoption [CEC 1221]
· A party adopting a statement must have “knowledge of the content thereof”
i. Authorized Statements
j. Agent and Employee Statements
k. Co-Conspirator Statements [QUESTION: HOW MUCH TO KNOW?]
i. (1) Declarant and the party against whom the statement is offered were both members of a conspiracy 
ii. (2) The statement made by the declarant was made during the conspiracy
iii. (3) The statement was made in furtherance of the conspiracy 
iv. *If can establish that they are all members of the drug selling conspiracy, made during the conspiracy, and in furtherance of conspiracy, then statement made by one can be used against every single person in the room AND every person involved in the drug selling conspiracy even if they are NOT in the room 
v. *Very broad exception to the hearsay rule 
vi. How do you Prove Membership in a Conspiracy?
· Need some evidence that two or more people have come to agree to an unlawful purpose OR a lawful purpose through unlawful means 
· Co-conspirators do NOT have to know each other (i.e. do not have to be in the room while a statement is being made) 
· Statements made before you join are not admissible (because were not a member yet)
· Conspiracy ends when conspiracy is accomplished or failed (i.e. arrested) 
vii. What is the Conspiracy?
· One big drug selling conspiracy (prosecution) or one tiny narrow conspiracy to sell one bag to sell a controlled substance (defense) → litigation over the scope of the conspiracy 
viii. Rationale for Co-Conspirator Statement Exemption
· Reliability? → things that expose one or others to criminal liability may be reliable but it is unclear 
· Necessity (this is the KEY rationale, government needs statements of small fry to get the big boss) 
· Fairness (if willing to join an unlawful enterprise, then held to account of all other unlawful statements)
ix. Burton:
· Post-arrest confession by Def #1 may not be admissible against Def #2 in the same trial unless
· Def #1 testifies
· Meets coconspirator statement requirement
· Sometimes have to sever criminal trial because statement may be admissible against one defendant and not the other (if have multiple defendant and trying to use the statement of one against another, then if co-conspirator then it is fine and if not then likely will have to sever the trial to protect defendant’s rights) 
l. Vicarious Statements = other people speaking that we treat as if you said it yourself
i. 801(d)(2)(C): non hearsay if made by a person whom the party authorized to make a statement on the subject (ex: hiring a lawyer to speak on your behalf at any time)
ii. 801(d)(2)(D): non hearsay if made by the party’s agent or employee on a matter within the scope of that relationship and while it existed
· If you get fired and then make statements, that will NOT be admissible under this exception 
m. Exception to the Exemption
i. Government Employees: In generally, they cannot bind the sovereign, so their statements are NOT admissible against the government when the government is a party to a suit
· Most relevant in criminal suits in which police/investigator/prosecutor are overheard to say something to suggest that they think defendant is not guilty or that someone else did it
D. The Hearsay Exceptions (Hearsay that is Admissible)[footnoteRef:6] [6:  Personal knowledge requirement [FRE 803 & 804] (can be shown by statement itself, must be able to at least infer personal knowledge) 
  You can impeach a declarant’s credibility in the ways we already learned (such as prior inconsistent statement, bias, motive to lie) [FRE 806]] 

1. The FRE 803 Exceptions 
a. Present Sense Impressions = a statement describing or explaining an event or condition, made while or immediately after the declarant perceived it [803(1)]
i. Foundational Requirements/Elements:
· (1) Event/condition 
· (2) Statement that describes or explains the event or condition
· (3) The declarant made the statement while or immediately after perceiving the event or condition
ii. Rationale (one of these risks are minimized makes rulemakers believe that evidence can be admitted without the declarant being subject to cross):
· Sincerity Risk ↓		Perception Risk ↑
· Memory Risk ↓		Narration Risk ↑
iii. Present Sense Impression [CEC 1241] 
· Limits present sense impressions to a declarant’s explanations of his/her own conduct
· Contemporaneous statements are ONLY those that relate to one’s own conduct (i.e. “I am on my way to the store right now”) 
2. Excited Utterances = statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused [803(2)]
a. Foundational Requirements/Elements:
i. (1) A starting event or condition
ii. (2) Statement that relates to the startling event or condition
iii. (3) Declarant made the statement while under stress of excitement
· Lapse of time between startling event and statement
· In response to an inquiry (deliberative)?
· Physical and mental condition of declarant 
· Characteristics of the event
· Subject matter of the statement 
iv. (4) Stress of excitement was caused by the startling event (nexus)
b. Rationale (one of these risks are minimized makes rulemakers believe that evidence can be admitted without the declarant being subject to cross):
i. Sincerity Risk ↓		Perception Risk ↑
ii. Memory Risk ?		Narration Risk ↑

	Present Sense Impression 
	Excited Utterance

	(1) Describes/explains event
(2) Contemporaneous to event (while or immediately after perceiving the event) 
	(1) Relates to startling event
(2) Declarant under stress caused by event (no time limit)



3. State of Mind [803(3)]
a. Foundational Requirements/Elements:
i. (1) Content of statement expresses the declarant’s state of mind
ii. (2) State of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health) existed at the time of the statement 
iii. (3) Statements of memory and belief are NOT admissible to prove the fact remembered or believed UNLESS it relates to the validity or terms of the declarant’s will
· Ex: “I believe that the apartment I’m renting is infested with roaches”
· CANNOT be offered to prove that the apartment is infested with roaches
· Ex: “I remember last month seeing a couple hundred roaches scurry when I turned the light on”
· CAN be offered to prove knowledge and awareness of the infestation
· Ex: “I believe or I remember that the SUV ran the red light” 
· CANNOT be used to prove that the SUV ran the red light (cannot be offered to prove the fact believed) 
· Ex: SUV driver said that, “my brakes are bad”
· CAN be used to prove notice/knowledge (state of mind is relevant) 
· CANNOT be used to prove that the brakes were actually bad 
b. Rationale:
i. Present Sense Impressions
ii. Necessity (we need evidence of state of mind, can try to infer it from behavior, but it is better evidence when someone says, “I don’t like X,” “my knee hurts,” “I am planning to…” ) 
iii. No memory risk because it is contemporaneous to the feeling
iv. If we have reduced one of the risks, then we likely have a hearsay exception 
c. Relevance of Then Existing State of Mind (this exception is a BIG deal) 
i. Motive or intent 
ii. Notice/warning (awareness) 
iii. Bias (dislike) 
iv. Injury/Damage (ex: “moan and groan” evidence in personal injury cases)
v. *Explain how someone is feeling, what they plan to do, because it’s going on inside of their head and it is relevant because what is going on inside of someone’s head is what matters (we go from the words to their heads because we want to know what is going on inside their head, not what happened at the event)
vi. *Challenge in invoking state of mind exception is explaining why the person's state of mind belief is relevant
vii. *State of mind is very often RELEVANT in criminal cases
d. Rule 803(3) and Rule 403
i. Timing does NOT affect this exception (statement can be made years before litigation)
ii. BUT FRE 403 may be triggered: the father away in time, the lower the probative value; the closer in time, the higher the probative value
e. Hillmon Case (Invents the State of Mind Exception) 
i. FACTS:
· Hillmon dies and has three life insurance policies out (heavily insured) 
· The annual premiums on his insurance was more than his annual salary 
· John Brown says, “I accidentally shot my friend Hillmon”
· Wife wants to collect on the proceeds of the very lucrative insurance policy
· Insurance company says: that is not Hillmon who is dead, it is Fred Walters (not going to pay because think it is all a scam) 
· Brown recants story and says that Hillmon told him to shoot someone else but pretended to shoot Hillmon in order to get some money out of it 
· Brown then recants his recantation and says that he did accidentally shoot Hillmon 
· 13 years later, neither Hillmon nor Walters have been seen when case reaches Supreme Court 
· Crucial evidence is letters (letter to sister from Walters that he is leaving with Hillmon) 
· Letter is evidence of his then existing state of mind (hearsay + exception) 
· Do NOT actually have the letter from the sister
· Sister just remembers that he wrote it and it was in his handwriting 
· BUT, they also want to show that Hillmon was there so 
ii. ISSUE: can you use the statement of one person to prove the future conduct of someone else? Can a declarant's statement of intent be used to prove action of someone else? 
· If Walters is saying, “I am going to Colorado with Hillmon” there is probably ANOTHER out of court statement where Hillmon said “Yes, l am going to Colorado with Walters”
· So we have a double hearsay situation here 
iii. HOLDING: the letter is the natural if not the only attainable evidence of his intention (Walter no longer there) and if intent is relevant, there is nothing better than this intention statement 
· There is no one rule (depends on the jurisdiction you are in) 
· Proving Hillmon’s conduct with Walter’s statement of Walter’s intent 
f. State of Mind Summary
i. Can use statements of then-existing state of mind to prove past, present and future state of mind of declarant
ii. Can use statements of then-existing state of mind to prove past, present, and future conduct of declarant 
iii. Cannot use statement of then-existing state of mind to prove prior act of someone other than declarant, but you might be able to use it to prove the future conduct of someone other than the declarant [Hillmon]
· Hillmon said YES but other courts have said NO 
g. California Rule for State of Mind [CEC 1251]
i. Can use statements of past state of mind to prove past state of mind, but only if declarant is unavailable
· Ex: “I didn’t intend to hit him” 
4. Injury Reports/Medical Diagnosis or Treatment [803(4)]
a. Foundational Requirements/Elements:
i. (1) Statement (does NOT have to be stated to doctor) 
ii. (2) For purposes of medical diagnosis or treatment 
iii. (3) That describes medical history, past or present symptoms, pains or sensations, or the...general cause of the symptoms or sensations
iv. (4) Reasonably pertinent to diagnosis 
· Courts judge pertinents from what the doctor says (NOT from what the declarant says) 
· Reasonably Pertinent (things that inform pertinence)
· When and How 
· Important Objects or Implements
· Timing of Onset of Symptoms 
· Apparent Cause
· Nature of Symptoms
b. Rationale:
i. If speaking for purposes of treatment or medical diagnosis, usually not going to be lying 
5. Record Recollection [803(5)]
a. Foundational Requirements/Elements:
i. (1) Witness had personal knowledge of a fact or event
ii. (2) Witness recorded that personal knowledge while the events were still FRESH in memory
iii. (3) Witness states that when she prepared the record, the record was accurate
· This is an easy default answer (“yes accurate”) 
iv. (4) At trial, the witness cannot completely and accurately recall the facts even after reviewing the document 
· Need a witness ON the witness stand 
b. Rationale:
c. Present Recollection Refreshed
i. If witness is on the stand and does not remember, you can resh their recollection with anything you want to refresh someone’s memory on the witness stand (pictures, recordings, music, etc.) 
ii. Rationale: we prefer live memory from testimony
iii. Whatever is used to refresh a witness’s memory is NOT to be shown to the jury (opposing side is allowed to look at what is used as well) 
iv. Example:
· Prosecutor: “where in the house did you find the sack of money?”
· Cop: “I don’t recall”
· Prosecutor: “would anything refresh your recollection?”
· Cop: “My notebook”
· Prosecutor shows witness something that might refresh the witness’s memory (marked for ID, shown to opposing counsel, then to witness) 
· Prosecutor: “is your memory now refreshed as to where the sack of money was discovered?”
· Cop: “yes” (document handed back to attorney)
· Prosecutor: “where did you find the bag of money?”
· Cop: “under the bed” 
d. Past Recollection Recorded
i. If tried to refresh and failed, (i.e. if witness has NO memory of event happening), then can go to the second best alternative to live testimony from memory which is the past recollection recorded 
ii. Witness usually reads the relevant portion from the past recollection recorded to go into the transcript (report does not come into evidence, we just cut and paste the memory that was written down, or audio/video recorded, and inserted it into the live testimony to fill the gap of the faded memory) \
iii. Practice that you always try to refresh first, and then you can use FRE 803(5)
iv. Example:
· Prosecutor: “Do you recognize Exhibit #3?”
· Cop: “Yes, it’s the report I prepared after we searched the house”
· Prosecutor: “Did you prepare the report when the search was fresh in your mind?”
· Cop: “Yes”
· Prosecutor: “Did you honestly and accurately record what you found and where you found it in that report?”
· Cop: “Yes”
· Prosecutor then asks witness to read the relevant portion out loud: “I found the bag of money under the bed” 
6. Business Records [803(6)]
a. Foundational Requirements/Elements:
i. (1) A record of a business, organization, occupation, or calling, whether for profit or not
· Record = anything stored outside of the human mind that can be recalled in some form other than oral testimony
· 101(b)(4): “record” includes memorandum, report or data compilation
ii. (2) Records of an act, event, condition, opinion or diagnosis 
· (CA rule does not include opinion or diagnosis) 
iii. (3) Records made at or near the time of the act, event, condition, opinion or diagnosis
· Some acts have longer time periods then others (no other specific guidance) 
· Looking for a short about of time between what is recorded and the event that it is related to 
· Note: re-arranging of data at a later time is not considered to be too far away from the act
iv. (4) Made by, or from information transmitted by, someone with knowledge of the act, event, etc. 
· Personal knowledge requirement
· Damage report example in the textbook (someone needs to have personal knowledge) 
· Do NOT need a separate exception for each employee for the business exception to apply 
v. (5) Record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling
· Keep out of head the business duty rule
· “Kept” is in the sense of record keeping 
· Record about something that this business normally does 
· Record was made, maintained, or stored in the course of the regular activity of this organization or business (subject-matter inquiry) 
vi. (6) Making the record was a regular practice of that activity  
· Ex: a CVS receipt (regular practice of most businesses) 
· Courts are more open today that litigation is part of regular business and investigating events that cause litigation is part of the business
· Courts are more open to accepting such documents even if accidents are RARE
· Palmer v. Hoffman (courts more inclined now to find that it is practice)
vii. (7) All of the above are shown by the testimony of a custodian or qualified witness, or by a certification that complies with 902(b)(11) or (12)
· Used to need a custodian or qualified witness to testify as to each of the elements 
· BUT, now this is satisfied by a declaration
viii. (8) Excludable IF the source of information or the method or circumstances of the preparation of the record indicate a lack of trustworthiness (unique to this exception: even if meet all of the other requirements, court may still decide to exclude the evidence) 
· Even if you meet all the elements above, the court can refuse to admit the record if it seems untrustworthiness
· The rule presumes trustworthiness
· Burden is on the opponent to show lack of trustworthiness (contextual and circumstances of preparation) 
· Timing
· Made/prepared in anticipation of litigation (self-serving documents, created with a mind towards protecting the business) 
· Sources of the information anonymous or unidentified 
b. Rationale: relieved declarant from having to come to court to testify and enable litigants to offer persuasive evidence about what might be an important transaction 
7. Public Records [803(8)]
a. Foundational Requirements/Elements:
i. 803(8)(A)(i): public records of “the office’s activities” 
ii. 803(8)(A)(ii): records concerning matters observed by public officials when there was a duty to make the observation and to report on the matters observed
· EXCEPTION: In a criminal case, matters observed by law enforcement are NOT admissible
· Government is the only party restricted (defendant CAN bring in this evidence) 
· Rationale: Sixth Amendment right to confrontation (criminal defendants have right to confront accusers) 
· What constitutes law enforcement?
· Someone who performs an investigative or prosecutorial function 
· LAPD employee (even if scientist for LAPD) 
· EXCEPTION to the EXCEPTION: routine matters observed by law enforcement are ADMISSIBLE (looking for non-adversarial, bureaucratic, and routine observations) 
· Ex: databases of gun purchases, logs of 911 calls (NOT transcript), etc. 
· 803(8)(A)(ii) and Law Enforcement
· In criminal cases, the rule does NOT permit the admission of matters observed by law enforcement personnel (against the defendant)
· Law Enforcement = those who perform a prosecutorial or investigative function 
· Pro-defendant rule
· Doesn’t exclude routine/regular activities 
iii. 803(8)(A)(iii): factual findings in investigative reports (not against defendant in criminal case) [Beech Aircraft v. Rainey]
· If you have a government report following an investigation, this exception says that factual findings from a legally authorized investigation are ADMISSIBLE (defendants are also protected from this one if offered for its truth) 
· FACT: lawful investigation by NTSP stated, “probable cause of accident was pilot error” 
· ISSUE: whether opinions count within the report or can the report only admit something less than opinions (factual findings)? Is this statement admissible as a factual finding from a legally authorized report by the NTSP? 
· HOLDING: Conclusions and opinions made pursuant to a public agency’s investigation it was required to make are admissible as long as the conclusion or opinion is based on the factual findings from investigation. 
· REASONING: 
· LAW: Factual findings means an inference from the evidence (language itself suggests that it is ok to offer in opinions) 
· If a report has factual findings, then the whole report is ok because there is no clear distinction between factual findings and opinion 
· Legislative History: no clear answer 
· ACN: no answer 
· Trustworthiness Clause: safety provision/escape clause (protects against unreliable conclusions) → presume trustworthiness BUT opponent can exclude by showing lack of
· Rationale: hard to distinguish between facts and conclusions 
· Policy: makes sense to take a broad approach to this rule because the purpose of the rule is to get relevant evidence to the jury's (broad and liberal interpretation)
b. Rationale:
i. Rule makers wanted a different rule for public records (does not seem necessary because we already have an exception for business records) and it is easier to get in because not as many foundational elements needed to prove
ii. Incentive to be accurate and necessity (hard for government employees to remember individual incidents and records may help prove things that otherwise would be impossible to prove) 

	
	Civil Plaintiff
	Civil Defendant 
	Criminal Plaintiff
	Criminal Defendant

	Activities of Public Office
	YES
	Yes
	Yes
	Yes

	Matters observed and reported pursuant to legal duty by public employees (not law enforcement)
	Yes
	Yes
	Yes
	Yes

	Matters observed and reported pursuant to legal duty by law enforcement
	Yes
	Yes
	NO
	(Yes)

	Findings from official investigations 
	Yes
	Yes
	NO
	Yes



8. Various Other 803 Exceptions 
a. 803(7) and 803(10) Absence of Entry in Business or Public Record
i. Absence of record can be offered for truth of the matter it asserts 
ii. Lapp does not think there is an intentional assertion here 
b. Family Records
c. Property
9. The FRE 804 Exceptions[footnoteRef:7]  [7:  FRE 804 differs from FRE 801 and FRE 803 because it requires the declarant to the UNAVAILABLE] 

a. Unavailability 
i. Witness REFUSES to testify
· (1) Assertion of Privilege
· Privilege = Fifth Amendment right, or attorney-client privilege issues
· Unavailable only for the scope of lawfully asserted privilege
· Assert privilege and court has to find privilege is properly invoked
· Judge decides under 104(a) whether privilege is properly asserted
· Defendant CANNOT create own unavailability by asserting Fifth Amendment privilege (cannot do this in order to admit prior testimony instead of getting onto the stand at current trial) BUT, a witness who invokes their Fifth Amendment privilege will be found unavailable 
· (2) Refusal to Testify
· Cannot force a witness on the witness stand to speak (they may choose to not answer questions) 
ii. Witness CANNOT testify (cannot remember, sick, or dead)
· (3) Lack of memory
· Requires a witness on the stand to establish that witness lacks memory (declarant cannot submit an affidavit stating that he does not recall the events in question, must actually be on the witness stand) 
· Can be unavailable only for certain portions of the testimony
· Ex: “I don’t remember what happened after the car crashed” 
· Ex: “I don’t remember what happened leading up to the crash 
· Judge will require you to push a little more (ask a few more questions, try to refresh memory, etc.)
· Judge is NOT supposed to take credibility into consideration (eventually will lead to refusal regardless) 
· (4) Death or impairment
· Impairment sometimes requires party to explain to the judge nature of impairment and how long they will be unavailable, because judge may delay the lawsuit in order to accommodate a witness’s sickness 
iii. Witness cannot be FOUND or SECURED
· (5) Absence
· Cannot find, not subject to process, cannot be subpoenaed, etc. 
· Ex: attorney affidavit stating declarant is in another state beyond subpoena power 
b. “Duty to Depose” Rule
i. Covers dying declarations, declarations against interest, and statements of personal/family history (does NOT cover former testimony)  
ii. If the proponent can’t get the declarant to come to trial (unavailability #5), the proponent must make an effort to obtain the declarant’s deposition testimony
· If that fails, only then will the court find the declarant unavailable 
· Justification: we prefer live testimony in court, if we can’t, better to get them under oath in deposition, and last choice is to get dying declaration (rulemakers not convinced that 804 statements are all that reliable and so want effort of a deposition first) 
· If unavailability is due to death, sickness, privilege, failed memory or refusing to testify (unavailability 1-4), you don’t have to try and depose the person
· If offering former testimony, no duty to depose because already secured depo
c. 804(a): If the statement’s proponent procured or wrongfully caused the declarant’s unavailability in order to prevent the declarant from attending or testifying (because the proponent preferred to offer declarant’s hearsay to live testimony), the declarant will not be deemed unavailable 
d. Prior/Former Testimony = testimony that was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one and is not offered against a party who had - or in a civil case, whose predecessor in interest had - an opportunity and similar motive to develop it by direct, cross, or redirect examination [804(b)(1)]
i. Foundational Requirements/Elements:
· (1) Testimony given as a witness at trial, hearing, or lawful deposition 
· (2) Offered against a party (or predecessor in interest in a civil case) 
· (3) Who had an opportunity AND similar motive to develop 
ii. NOT Required for Former Testimony
· Same Lawsuit (so long as relevant in current proceeding) 
· Same Issue
· Actual Cross-exam (opportunity to develop testimony, whether taken or not, then satisfying elements for former testimony) 
· Identity of parties (civil cases) → can be offered against anyone in CIVIL suits 
iii. 804(b)(1)(B): Former Testimony Offered at a Criminal Trial
· Prior Proceeding
· Declarant Testifies 	←       →	Defendant or Government 
										Cross examination
· Present (Criminal) Trial
· Declarant unavailable 	←       →	Defendant or government
	       				Proponent seeks to introduce 		Can’t cross-examine
	 				declarant’s testimony from first trial 
· When present proceeding is criminal trial, proponent must establish declarant is unavailable AND then needs to show that same party had a motive and opportunity to cross-examine declarant's testimony at previous proceeding 
iv. 804(b)(1)(B): Former Testimony Offered at a Civil Trial
· Prior Proceeding
· Declarant Testifies 	←       →	Plaintiff, Defendant, or 
Predecessor in interest 
										Cross examination
· Present (Civil) Trial 
· Declarant unavailable 	←       →	Same Party or successor in 
Proponent seeks to introduce		Interest
	        				declarant’s testimony from first trial 	Can’t cross-examine
· Will always have a former proceeding and a present proceeding 
v. 
e. Dying Declarations [804(b)(2)]
i. Foundational Requirements/Elements:
ii. Rationale:
iii. 
f. Declarations against Interest [804(b)(3)]
i. Foundational Requirements/Elements:
ii. Rationale:
iii. 
g. Forfeiture by Wrongdoing [804(b)(6)]
i. Foundational Requirements/Elements:
ii. Rationale:
iii. 
E. Hearsay and the Confrontation Clause
 
V. Opinion Evidence and Experts. We’ll move from the reliability of out-of-court hearsay to the reliability and admissibility of lay opinion and expert testimony. We’ll explore the breadth of the federal rule regarding what constitutes expert testimony, and examine how judges play the role of gatekeeper in regard to expert testimony.
 
VI. Privileges. Finally, we’ll look at how the rules of privileges, such as the attorney-client privilege, the marital privilege, and the physician-patient privilege, keep otherwise relevant evidence from the jury.



image10.png
Exceptions to 404 ban on character
evidence

404?1)(3 %&)z character of criminal Def on a pertinent trait,
offered by defendant and in rebuttal offered by prosecution

404(&13(2) (B): character of criminal case victim, offered by Def.
and 1n rebuttal offered by prosecution (about victim and
defendant)

404(&1)(2&0): in homicide case, character of victim for
yeacefulness in rebuttal to evidence that victim attacked
irst

404(a)(3): character of a witness for truthfulness — which
refers us to 607-609 and impeachment.

413: similar offenses in sexual assault prosecution
414: similar offenses in child molestation prosecution

415: _ similar offenses in civil action concerning sex assault or
child molestation

Character is an element of the claim




image05.png
403 Balancing for felonies
of non-criminal Def witnesses

Prejudice
Probative Value of Time
Felony Confusion

May exclude if danger of unfair prejudice, confusion, mislead, or
delay substantially outweighs probativevalueof the evidence




image08.png
609 balancing for felonies of
Criminal Defendant witnesses

Prejudice
Probative Value of Time
Felooy Confusion

Must be admitted if probative valueof the evidence outweighs
its prejudicial effect to that defendant




image11.png
609(b) balancing for
10+ year old crimes

Probative Value

Prejudice

Time

Confusion

Admissibleonly if probative value of the evidence substantially

outweighs its prejudicial effect + notice





image15.png




image13.png




image09.png
Normal 403 Balancing

Prejudice

Probative Value of
Evidence

Confusion

May exclude relevant evidence if danger of unfair prejudice, confuse,
mislead, or delay substantially outweighs its probative value





image03.png
412 Civil Case

Reverse 403 balancing

Probative Value of
Sexual Behavior or
Disposition

Harm to
Victim

Prejudice

"Time

Confusion

May admit evidence if its probative value substantially outweighs the
danger of harm to any victim and of unfair prejudice to any party





