Land Use Outline:

Main Standards of Review:
· Violation of a statute or regulation = de novo 

· Issue of fact = substantial evidence [in the record to support fact]

· Decision = arbitrary or irrational 
Land Use Regulatory Tools
The Regulatory System:

· Players in Land Use System:

· Three Main Teams: 

· Development Team: Developer, architect, financial, builders, lenders, lawyer

· Municipal Team: City council (elected so more focused of politics in decision making); planning commission (appointed so more focused on resident well-being); planning director; planning staff; zoning administrator; city attorney

· Others (third parties): Neighbors; neighborhood groups; business groups; labor groups; environmental groups; housing advocates; civil rights advocates

· Four Land Ethics:

· Land As Order: People own more home, more order in society 

· Land as a Vehicle for Reform

· Land as Representing Responsibility: Preserving land for future generations

· Land as Representing Opportunity
Zoning:
· The Basic Zoning Scheme: Euclidian Zoning
· Basics: 

· Districts: Uses/height/area (uses go up based on their impact on the area)

· With zoning look at the text of the ordinance and map that lays out the zoning.

· Euclid Case: Plaintiff claiming land is worth more for industrial purposes, but city zoned 1/3 for double-family homes, and 1/3 for apartments, and 1/3 for industrial purposes. 

· Holding: Zoning ordinances are constitutional. Can attack constitutionality of specific term in ordinance, but creation of these ordinances is constitutional.

· Decision read not just for sustaining constitutionality of zoning ordinances, but also read as endorsing presumption of validity for zoning ordinances (puts burden of proof on person claiming invalidity). 
· Lawyer Advice: If someone walks into office and asks how they can use their property, need to look at the zoning map to figure out what zone property is zoned for, then look at the zoning ordinance to see what uses are allowed under that zone. 
· Nuisance Law & Zoning: Ordinances are aimed at resolving disputes that would lead to nuisance cases being brought in court. Zoning is preventing nuisances on an anticipatory basis. 

· Consequences of Euclidian Zoning:

· Separation of Uses: Bias against low income housing because separating single-family homes from apartments and double-family homes. 

· Combine separation with use of the automobile 

· Result: Sprawl (separate housing from businesses forces reliance on vehicles and modes of transportation).
· Response: New Urbanism – rejects that uses should be separated, different land uses should be combines in one area.

· Zoning ordinances now have a presumption of validity. 
· Standard Zoning Enabling Act: Became the model law for zoning and has had an impact on all the areas that have adopted it. 

· Zoning “Wipeouts”: Under this opinion, if property value “wiped out” as a result of zoning ordinance, opinion seems to imply cannot recover, so cities getting a windfall.

· Applying Euclidian Zoning: Gaffney Case: Nudist club on property in rural Virginia (very conservative area). Neighbors complained to county board of supervisors they could see naked people. Landowners originally applied for an received permit to use land, but didn’t disclose it was a nudist camp. Board argued property not zoned for this use (classified as nudist club), homeowners classified as open space recreation area.

· Good argument here that if people couldn’t actually see naked people from off the property that it’s same land use impact as if they had their clothes on and therefore should be allowed. 

· Holding: The landowners failed to prove that use of their property to operate a nudist club constitutes a permitted use under the city zoning ordinance. 

· Permitted Use: If apply for a permit for building, and its plans comply with the permitted use of property, permit MUST be granted; allowed to do it as a matter of right under zoning ordinance.

· Know if permitted use by looking at the zoning map and seeing what property zoned for.

· Legal Analysis: 

· (1) Figure out what the uses are on property and define them (interpretation) 

· Must look to see if use is defined anywhere

· (2) Characterize the land use that the owner/occupier proposes to engage in and see if complies with the permitted use. 

· Note: Homeowners in Gaffney did not characterize the use as something that was already permitted – they made up a new term for what the use was, which was why they lost the case.

· Note Case – Voyeur Dorm v. City of Tampa: Property zoned as a residence, but P using it as an adult entertainment establishment. Lost because property not zoned as a business.

· Sources of Local Government Power:

· Authority generally derives from the state – land use is an interplay between state authorization statutes and local ordinances that implement them 

· Dillon’s Rule: Because this is a state power and it’s being delegated to local governments, we’ll interpret grant of authority narrowly 

· Charter and “Home Rule” Cities

· Conclusion: Dependence (generally) on state law 

· Possibility of preemption of local government action (state can say local government has no authority)

· Nonconforming Uses:

· Theoretical conundrum Euclidians Faced: Already existing uses on land when city adopts zoning ordinance, so may be mismatch between pre-existing use and zoning classification. 

· Establishing a Nonconforming Use: Must be use that pre-existed the zoning ordinance.  

· Two Practical Problems:

· Accidental destruction of the use (e.g. by fire) 

· Exceeding the scope of the nonconforming use 

· The Euclidian Solution – Amortization: Can continue with nonconforming use for certain period of time until recover the investment. 

· Don’t see this used that often because cities generally allow use to continue as long as don’t change or exceedingly grow use. 
Flexibility Devices: Amendments, variances, use permits, floating zones, planned unit developments (PUDs), conditional zoning, site plan review – all move in direction where look more at the individual property. 
· Euclidian zoning is very rigid system, these tools impart flexibility into the system. 

· Amendments: Plain Grains v. Board of County Commissioners: Homeowners applied for zone change from agricultural to industrial because wanted to build a power plant. Homeowners sold land to power company during process. P is neighboring farming company who apposes building of plant because what comes with it is power lines, roads, workers, etc. Power plant was possible use envisioned in zone, but not permitted use. Planning commission says plant is out of character with area but not necessarily inconsistent with uses allowed in original zoning of land. Power plant sends letter, and 6 days later there’s a hearing, at hearing, power plant produced a bunch of impact studies, and opponents hear about the power plant letter at the hearing and not before. So as a lawyer representing the opponents, respond to these studies by arguing this is fundamentally unfair and should postpone the hearing (but not usually postponed). Rezoning approved, P alleges spot zoning. 

· Holding: Court applied spot zoning test and held the rezoning constituted spot zoning. 

· Lawyer Advice: To avoid having big impact studies sprung on you without time to review them, attorney should talk to staff ahead of time and maintain good relationship with staff to avoid situations like this. Generally the law reacts to people who produce documents at the last minute as unfair, and needs to be some rudimentary due process (so if inquire staff about whether anything will be filed and they say no and something is sprung on you), court is much more likely to say this process is unfair. 
· Spot Zoning: Have a zone and one spot within the land zoned that is different from zoning around it. 

· Problems with Spot Zoning: (1) Worried local government uses its discretion to benefit a single landowner; (2) The different zoning could cause detrimental impacts to the surrounding landowners.

· Spot Zoning Test: 

· (1) Whether area would differ significantly from prevailing land uses in the area; 

· Problem with prong because two separate ideas – should you look at what they’re doing on land currently or what’s allowed by the zoning? (Plain Grains court says look at both)

· (2) Whether size would be relatively small in terms of number of landowners benefitted;

· (3) In nature of “special legislation” designed to benefit one/few landowners (look to see if zoning really benefits only one landowner and hurts all other landowners and look at the process used to approve the rezone – look at what the committee was concerned about)

· Spot zoning cases very fact oriented, and tend to depend on good lawyering. What the court is really looking for in spot zoning was whether the rezoning was made to the benefit of one landowner and to the detriment of other landowners. 

· Remedy: Usually effect of finding spot zoning is invalidation. 

· Issues Regarding Zoning Amendments:

· Effect if spot zoning is found is usually invalidation

· Burden to amend zoning ordinance

· Zoning Intent: In land use case the court reviews the administrative records, won’t explicitly find intent, but looks for the process that the change was implemented in as a helpful indication of what happened in the situation.

· Relevant Factors in Rezoning Case:

· Existing uses and zoning of nearby property;

· Extent property values diminished by particular zoning restrictions;

· Extent destruction of Ps property values promotes the health, safety, morals, or general welfare of the public;

· Relative gain to public compared to hardship imposed upon individual landowner;

· Suitability of the subject property for zoned purposes; 

· Length of time property has been vacant as zoned, considered in context of land development in the vicinity; 

· Evidence or lack of evidence of community need for a proposed use. 

· Variances: Legal vehicle for being allowed to do something that is not permitted by zoning ordinance (rezoning changes the zoning, variance doesn’t change zoning, just allows you to so something that the zoning on its face doesn’t allow) 

· Kinds of Variances: 

· Use Variance (allowed to do a use not allowed in zoning ordinance)

· Harder to get/bigger deal because doing something that’s a different use.

· Area Variance (catchall for anything that’s not a use variance)

· Tests:

· Practical Difficulties (area variance): Jurisdiction specific test. 
· Unnecessary Hardship (use variance): Must show (1) that the land in question cannot yield a reasonable return if used only for a purpose allowed in that zone; (2) that the plight (dilemma) of the owner is due to unique circumstances and not to the general conditions in the neighborhood which may reflect the unreasonableness of the zoning ordinance itself; and (3) that the use to be authorized by the variance will not alter the essential character of the locality. 

· Courts often say a variance must be in the public interest. 
· Test most easily satisfied by a showing that the applicant’s property has significant physical differences from other similarly situated properties. 
· The prospect of increased economic profit will not support the grant of a variance, as long as the owner can make a reasonable return from the permitted use allowed by the ordinance. 
· Drews Case: Granted six different kinds of variances (setback, parking in setback, parking spaces, height, size, etc.)

· Court applied unnecessary and unique hardship test. Held there are not allowable variances because they’re very drastic and essentially constituted a rezoning. 

· Variances supposed to be relatively minor adjustments and deal with changes that are relatively unique to the property.
· Variance v. Rezoning?

· Burden of Proof: Preponderance of evidence for variance, clear and convincing for rezone

· Process for approval is different 
· Variance Issues:

· Origin of variances in Standard Zoning Enabling Act (i.e. included in model act for the country to use) 

· Adjudicative nature of variance proceedings (city council can act legislatively– implementing ordinance– and judicially– finding facts unique to property and apply to ordinance to determine if it should be granted)

· Importance of lawyering skills since land use cases are so fact specific.

· Has safety valve provided by variances ruptured? General acceptance variances run wild because many judicial opinions invalidate them so assumption that they’re approved all the time and it’s something wrong with the system.
· Special Use Permits (aka conditional use permits): 

· Variance v. Use Permit: Variance not allowed in zoning ordinance and with special use permit, the new use was envisioned in the zoning ordinance. 

· Must apply for a use permit, not like permitted use where must be granted if meet requirements.

· Rationale for Use Permits: Control externalities – possible impacts on surrounding properties. 

· Local government may decide bad place for that use; or 

· Decide it’s a good place but going to put conditions on the permit. 

· Issues: 

· (1) Economic viability of the use; 

· (2) Compatibility with neighborhood;

· (3) Traffic; and 

· (4) Public safety

· Uintah Case: P wanted to build center for at-risk youth, open to a variety of different youth men, but not for men with serious criminal backgrounds. Planning commission limited facility to hold at most 10 people and denied permit (bizarre decision). Plaintiffs said need at least 50 people to make facility economically viable, then file suit. 

· Court applies substantial evidence test (test favors defendant because says as long as there’s some evidence to support defendant, they win). Court upholds limit on 10 people because all plaintiff applied for (also what might be driving court is council approved bigger treatment facility for someone else in the town), but reverses denial of application since denial was arbitrary and capricious because evidence supporting concerns about safety based solely on adverse public comment (i.e. complaining neighbors).

· Test: Substantial evidence test 

· Note: Treatment centers almost always subject to special use permits because worried about safety issues, property values decrease, people brought there in middle of the night. 

· Lawyer Advice: If have a client that wants to get a use permit, lawyer will have to be very diligent in gathering facts so the local government can make certain findings in order to grant use permit. 

· Findings Important in Uintah Case:

· Location compatible with other land uses in the area

· Size of the site 

· Adverse effect on other properties in the vicinity 

· Not unduly detrimental to public health, safety, or welfare 

· As a lawyer, must first look at what the legal standards that apply are (criteria to analyze the permit) and the process for approving the permit and what criterion may a board consider when granting a permit. 

· Floating Zone: The mechanism for achieving flexibility – zone is defined in the text of the ordinance, but landed on an individual property on a case-by-case basis (different from use permit because rezoning property on individual basis).

· Attacks on Floating Zones: 

· (1) Lack of uniformity;

· (2) Spot zoning 
· Virtues of Floating Zones: Flexibility and control

· Rogers Case: Zoning ordinance has floating zone B-B (for apartments) that can landowner can apply to have landed on property if their property qualifies for zone (10 acres or more, etc.). Landowner wants to land zone on property, which is in single-family residential zone, P is neighbor who files suit alleging spot zoning. 

· Holding: Court says two different ways of achieving same result – can include zone B-B in the zoning ordinance from get-go or require landowners apply to land the zone. Court holds this floating zone idea is allowed – goes along with it because Euclidian zoning is too inflexible and there’s a need for ways to impart flexibility into the system, and because this was a plan that the city was trying to accomplish. 

· Planned Unit Developments (PUD): Multiple uses within a preplanned area – allows you to take larger piece of property and plan it on an individual basis then get land use approval to conform to the plan (Euclidian zoning would zone property and then you can figure out what you want to do with property consistent with the zoning).

· Euclidian zoning all about separating uses, PUDs control different uses on parts of single property. 

· Purposes of PUDs: Imaginative planning and environmental protection 

· Peters Case: Landowner applies for permit to build PUD on land, neighboring landowners files suit. Ordinance states “Provided the overall population densities do no exceed the densities of specific residential districts.” Problem here is that the statute is not clear on which district referring to, so issue was how much density allowed in PUD. Ps argument is “specific residential district” is A-1, and the proposed PUD would have a much larger density than A-1 allows. 

· Holding: Because underlying parcel where PUD would be on was an agricultural zone, in this instance, language “does not exceed densities in any of the residential districts” means does not exceed the densities in the A-1 district. Court’s interpretation was not the most logical since A-1 is not a residential district, but chose their interpretation because if interpret it the ways the parties are arguing for, then any agricultural district can be made a residential district by landing the PUD. PUD here is invalidated. 

· Lawyer Advice: If want to get a PUD approved, will inevitably engage in bargaining with local government, and question becomes whether there’s something wrong with bargaining?

· Issue presented is that public is not involved, general feeling that bargaining doesn’t fall within the constitutional limits because developer is essentially buying right to develop so government is essentially selling their police power to the developer. 

· Site Review: Essentially micro ordinances – looking at individual details and micro concerns on property.

· Summa Humma Case: Seeking to amend their site plan and install a gigantic flagpole with a gigantic flag. The planning board limited the flagpole to 50 feet and gave several different reasons for why limiting the height. Their reasons for limiting the height were allowable reasons because the reasons given for site plan review under the ordinance were very broad. P argues that the ordinance did not explicitly include flagpoles, only buildings, so since the board didn’t include in that limit the intent must have been to deliberately exclude flagpoles in the ordinance. 

· Holding: The inquiry is whether the plaintiff presented enough evidence to the board to sustain its burden of proof that the flag won’t cause too much noise (one reason for limiting the height), so the board’s decision for limiting height is upheld because plaintiff didn’t meet its burden by providing enough evidence.  

· Lawyer Advice: Decision of whether the flagpole is covered by the site plan ordinance depends on what’s in specific language of the site plan ordinance. If plaintiff in this case, should’ve told board that these issues/concerns have no evidence to support them and therefore based solely on speculation. 

· If P, should say no evidence in record to support board’s concerns, so these concerns based solely on speculation and would’ve thus put them in position to have to approve plan.
· Dissent: If go to planning board and they ask you questions you weren’t prepared for, they should given you an opportunity to go back and research that question and get back to them. 

Subdivisions
· Subdivision Regulation:
· Historical Development: Post WWII large tracts – takes away concern and task of locating property lines.
· Purposes: 

· Consumer Protection: Ensure people are getting what they’re buying 

· Secure Infrastructure: Roads, sewage, power, etc. 

· Discretionary (site by site) Review

· Cost-Shifting: Can condition subdivision map by requiring developer to put amenities in. 

· Procedures: Quasi-Judicial 

· Use of Maps:

· Tentative tract maps (submit tentative maps), then board reviews and places conditions

· Final tract maps ministerial (ministerial meaning local government doesn’t have discretion to deny subdivision anymore, can only deny at tentative stage)

· Loftin v. Langsdon Case: P has large parcel of land, has easement on it, decides to divide plot into several smaller pieces of land, adds ditches on side of easement, updated the road, installs water drainage, talked to electrical company about installing power lines, advertises land auction. D sees advertisement and notices new road never heard of, contacts P says this is a subdivision so it needs subdivision approval, P refuses to file for approval, files suit. 

· Analysis: Clear that if filed for subdivision approval the board will make P do a lot more to property since infrastructure is very shakey, thus limiting profit margin. Question becomes is this a subdivision, because if no, then doesn’t have to go through approval process. Determine whether or not a subdivision by looking at subdivision statute, which has 2 categories subdivision creation would fall in – either 5 acres or division of tract into two or more lots requiring new street or utility construction. All lots on Ps parcel are 5.1 acres, so depends on whether lots require new street/utility construction. Depends on what “requiring” means. 

· Holding: Required means required by imperatives of the marketplace, so these utilities were required within the meaning of the statute here. (Problem with this meaning because how do you define marketplace- so this interpretation is very ambiguous for landowners).

· Test: Site plan review limited to be reasonably related to land use goals and considerations within its purview.

· Subdivision Regulation & Site Review: 

· Both doing case-by-case review of property

· Subdivision maps quasi-judicial in nature – findings must be supported by substantial evidence.

· Challenges to Subdivisions: 

· (1) Arbitrary or capricious; 

· (2) Not supported by substantial evidence;

· (3) Error of law 
· First 2 challenges tougher to win, want to argue error of law by arguing there’s a procedural error.

· Trend moving towards discretionary, ad hoc review

· Scope of Regulatory Power:

· Garipay Case: Plan to build 49 new homes at top of hill, only 1 road connects to top of the hill. 18 homes on top of hill currently, and master plan designates the site to be developed after 1970. Police chief said addition of 49 homes will make it difficult to respond in case of emergency. Committee denied application.

· Holding: Issue is does the local jurisdiction have authority to deny subdivision application based on off-site factors or does authority extend only to on-site factors. To determine if board can consider offsite factors, look to statute, which isn’t completely clear – but court says the scattered and premature part enables the board to look at offsite factors. Evidence that the road can currently handle having cars left at bottom of road with the 18 houses, but it wouldn’t be able to handle it with addition of 49 homes, which makes it sufficient to sustain board’s decision that subdivision is premature. 

· Analysis:
· An the argument developers can make in interpreting this statute since it’s not entirely clear is that the developers are responsible for what goes on their property, not responsible for what goes on offsite. 

· Plaintiff has decent argument, which is two-fold for why this subdivision is not scattered or premature: Already 18 homes now and the master plan designates the site to be developed after 1970. 

· Lawyer Advice / Garipay Takeaways:

· Prematurity is relative, not absolute (static) concept – board must ascertain what amount of development, in relation to what quantum of services available, will present the hazard described in the statute regulation.

· P would’ve had a good argument if said where’s the evidence of the new hazard? What’s new? Argument would be that it’s an arbitrary decision if there’s already a hazard from the 18 homes and on the sliding scale nothing slid when they approved the 18, and it’s arbitrary then to approve the 18 and not the 49.  

· The authority to consider offsite factors depends on what the statute says (but most jurisdictions will be able to consider offsite factors).

· If going to approve subdivision, might place condition on approval for offsite improvement of infrastructure. 

· As an attorney, must consider how case looks to the judge and how they’ll react to the case – must evaluate testimony from standpoint of other party, and consider remedies.

· Good argument to try and have the court order that the application be approved because it meets all the technical requirements and if cannot consider the off-site factors then must approve the application. 
· Subdivision Approval Issues:

· Blue Ridge Case: Developer submitted subdivision plan and 2 more revised plans, board denied application, stating they were concerned about traffic and schools. P argues board acted illegally in denying subdivision based on those factors. Evidence introduced about schools was just that they’re overcrowded and evidence about traffic was 1 letter from a citizen saying traffic would become bad and planning board hired an expert who said subdivision wouldn’t create any undue traffic safety problems. 

· Analysis: Look to statute to determine if board has authority in denying application based on those factors, statute gave several considerations for what subdivision should be consistent with, and failure to meet one requirement is sufficient basis for denying subdivision. If board is going to deny something based off consideration, they need to have made findings of fact, and have those findings backed up. 

· Holding: Court said the traffic concerns stated by the citizen letter was not backed up by any concrete evidence, it was all based on speculation, and that’s not enough to support a finding of fact, and school was already overcrowded (weak justification) so that was a legitimate concern. Court did not automatically order subdivision approved (even though good argument they could’ve), they remanded case back to trial court. 

· Argument that court should’ve ordered subdivision approved was that with the facts in the record the board could only find two reasons for rejecting the subdivision, and the court rejects both reasons, so if there’s no other reasons for rejecting it the court ought to approve the decision.
· Burrell Case: Ps filed for subdivision approval, received tentative approval from commission, then application denied because commission concluded the subdivision would have an adverse affect on the health, safety, and general welfare of the community. Remonstrators submitted affidavit from engineer with 40 years experience saying serious drainage and flooding problem, along with a ton of pictures and other information, to show problem would only be made worse if subdivision build. 

· Standard of review = clearly erroneous. 

· Holding: The commission was presented with substantial evidence to conclude the subdivision would present significant risks to the septic and drainage system, and thus had a reasonable evidentiary basis to conclude it would have adverse effect on healthy and safety and general welfare of the community. 

· The opponents getting the three-ring binder full of evidence was immensely helpful. 

· Burrell in Retrospect: Ps probably didn’t have an alternative to bringing suit, but to help case could’ve hired own expert to see if there’s anything they could’ve done to help fix the drainage problems, but can’t just let those findings sit there without addressing them. 

· Vested Rights: 

· Rules (Tests) for Vesting – The Alternatives:
· Traditional: No vested right under existing zoning regulations prior to the issuance of the permit or official approval of a proposed subdivision. 

· Zoning Estoppel: No zoning change if reasonable reliance and substantial change in position.

· Pending Ordinance Rule: Applicant is not entitled to rely on original zoning classification if the city/county has initiated proceedings to amend its zoning ordinances. 

· CA Rule: Vested right may only be acquired where a developer has performed substantial work and incurred substantial liabilities in good faith reliance upon a building permit issues by the government. 

· Extremely late rule – building permit is usually last thing you receive. 

· Western Land: Applicant entitled to favorable action if the application conforms to the zoning ordinance in effect at the time of the application, unless changes in the zoning ordinance are pending which would prohibit the use applied for, or unless the municipality can show a compelling reason for exercising its police power retroactively to date of application. 

· Facts: P applied for subdivision approval in M-1 zone which was zoned for manufacturing but allowed single-family dwellings as well (3 sides of land were surrounded by railroad tracks). Planning commission opposed building of subdivisions in M-1 zones and then commission rejected subdivision. County then amended zoning ordinance to prohibit single-family dwellings in M-1 zone. 

· Ps argument had to be at time I applied for subdivision, this zone was for residential, and at that point I had some right to have this residential zoning to be applied to me. 
· Take Aways: There’s a wide range of the kinds of tests see for vesting, and secondary issue is what vests (right that cannot change zoning, but as a developer you want the right to be the right to build). 

· Tests for Substantial Reliance:

· Set Quantum Test: Owner has changed position beyond certain point measured quantitatively. 

· Proportionate Test: Obligations incurred versus total cost. 

· Balancing Test: Weigh owner’s interest in developing property and reasonableness of proposed use against public health and safety. 

· The Key Vesting Variables: 

· The issue: What exactly vests? (Building permit or subdivision approval?)

· Is it a rule freeze? So subdivision must be evaluated under then-existing rules.

· Is it an entitlement to permit and right to build? A real vested right. 

· If so: build what?

· So difficult to come up with a vesting rule because have two factors pulling at each other – developer needs certainty and city’s policies can simply change and vesting rules prevent city from changing policies 

· The Waiver Issue: Streamlining laws set deadlines for public agencies to act, and it can prevent later changes in the rules governing a development. 

· Pro: Promising an applicant a decision within a certain amount of time.

· Con: Forcing the government to make a decision. 

· Remedies for violating streamlining laws: Hesitancy to automatically approve because what if it was a bad project? Don’t want to be forced to approve it, or does government just set aside the denial? Two Subsidiary Issues:
· (1) Can applicants “waive” the operation of these laws? The pros and cons 

· Government saying cannot make a decision with the time, and asks applicant to waive right to have decision made within timing deadline. 

· (2) If government does get a waiver, was it not coerced? Applicant might feel like have to waive it in order to get project approved. If don’t waive it, and government denies the project, then have good argument that the decision was arbitrary. 
· Vested Rights – Statutory Solutions:
· Norco Case: P submits plat application with density of 1 unit per acre; committee drafts new plan for area with density of 1 unit per 5 acres; hearing examiner recommends approval while identifying inconsistency with the prospective Soos Creek Plan formulated by citizens committee; city council refers plat application to planning committee; hearing examiner requires sewer and water approval before approval of preliminary plat; new ordinance passed; sewer and water systems approved. 

· P applies for plat approval for certain density, application essentially put in limbo for like 10 months, and developer needs a vested right to develop the subdivision under the existing laws at time submitted the subdivision application. The city has a statute that with plat applications the city must approve, disapprove, or return to applicant with corrections within 90 days from date of filing. 

· Developer argument is statute entitles me timely decision, and if county doesn’t do this, I ought to have my plan automatically approved, otherwise developer is screwed and it violates the legislative purpose of statute because if I don’t have an affirmative decision within 90 days then getting strung along after 90 days. 

· Holding: Statute is silent on remedy is city doesn’t follow this rule, but the purpose of the statute is to give a timely decision. Developer argued that application should be deemed approved if city doesn’t follow statute but court doesn’t adopt that remedy because don’t want to force a city to approve a bad plan just because didn’t follow the statute, so court said developer has a right to decision within 90 days, and we’ll enforce that, but decision must be based on the ordinances that were in effect in those 90 days after application submitted. 

· Kaufman Case: Infrastructure committee set proposed fee to pay for new construction at $1413 per unit; then adopted construction at fees of $1417 per unit; then realized project would be way more expensive than originally thought; application complete for P’s subdivision I; new fee now $2653.72 per unit; application complete for P’s subdivision II; application approved subject to fee escalator; application for P’s building permits, fee $4890 per unit. P argues should only need to pay fees that were in effect at time project was approved. 

· Cal. Govt. Code § 66474.2(a): In determining whether to approve or disapprove an application for a tentative map, the local agency shall apply only those ordinances, policies, and standards in effect at the date the local agency has determined that the application is complete pursuant to section 65943 of the Government Code. – what vests is not to have standards change on you in middle of project. 

· Holding: Developer must be able to tell the standards at the vesting tentative map stage what the project is going to cost them at that point. Court says statute is insufficient – the city needs to give some kind of notice to the developer at the time of the tentative tract map is deemed complete – must include the nature of the fee and the manner of its calculation. Ordinance in effect at time tract map complete was the $1417 fee. 

· Vesting tentative map gives you a right to have certain policies, ordinances, and standards in effect at the date the map was deemed complete and those cannot be changed. If city wants to ensure that developers have to pay fees that are subject increase, then the developer has to look and see at the time of the tentative vesting map and have some reasonable notice on the nature of fee and manner of calculation. 
Constraints on Government Regulation
Financing and Development of Infrastructure:

· Types of Infrastructure: Roads, bridges, sidewalks, water and sewer lines, sewage treatment, flood control, parks, schools. 

· More recently: Police and fire, libraries, transit, bikeways, health case facilities, etc. 

· The Driving Force: New development not “paying” for itself. 

· General assumption used to be that new development would be paid for itself through property taxes but then realized that wasn’t true. 

· Consequences: 

· Cities favor tax-generating developments (i.e. retail because get part of sales tax back)

· Cities seek expansion of developer-financed infrastructure 

· Theory of allowing government to impose exactions on development is very important because there is increasing pressure/difficulty on local governments in funding infrastructure themselves, and since it’s extremely difficult to raise taxes, the governments look to the developers to pay (and Nollan/Dolan tell us how much they can pay).

· Nollan Case: Ps want to redo their beach house and in exchange for the building permit city wants them to give an easement across the front of their property along the mean high tide line. D argues reason for condition is when build high house like Nollans wanted, people become psychologically barred from realizing there’s a stretch of ocean they have every right to visit. 

· Holding: If concerns with new building are legitimate public purposes, then could’ve denied the permit outright (only question then would’ve been did city deny all economically viable uses of property). Then asks whether can condition building of property, and says you can as long as the condition serves the same purposes that would’ve allowed you do deny the project. The condition is not even closely related to concerns with project – condition of allowing people to walk across the beach doesn’t lower the psychological barrier from people on the street.

· Defendants argued they were concerned about access and the conditions related to access, but court rejected that argument so basically narrowed purpose down to be just about visual access and congestion on the beach (from construction).

· Lawyer Advice: So now, your purpose for imposing condition must be relatively narrow, and your condition must be very narrowly tailored to serve that purpose. 

· Nollan Rule: The Takings Clause of the Fifth Amendment requires an essential nexus or causal connection between any condition imposed on a development project and some specific problem or need generated by the particular development project. 

· The essential nexus test requires that any condition imposed on a development project must actually serve to mitigate some harm or problem attributable to the particular development project.

· Two Tests for Taking: (1) Denies owner all economically viable uses of the property; (2) Substantially related to a legitimate state interest. 

· A local regulatory agency has power to deny project if legitimate state interest being affected by project, unless deny landowner all economic use of property (at which point will be a taking).
· Nollan Analysis: 

· (1) Legitimate state interest (i.e. would be allowed to deny the project in the first place)? If yes, can deny project or put condition on it. 

· (2) Does condition relate to the reasons for denying it? (E.g. condition must serve the same purpose as reason for denying project)

· Dolan Case: Double size of store, paving 39 space parking lot, new store/raise existing store. City imposed conditions – (1) dedicate portion of land within 100 yards of floodplain, (2) Dedicate additional 15-foot strip adjacent to floodplain as a pedestrian/bicycle pathway. Applies Nollan test to city concerns of preventing flooding and alleviating traffic congestion. 

· Holding: Dedicating part of property in floodplain – this passes Nollan because there’s a nexus between preventing the flooding because that would lead to reduction in traffic, but doesn’t pass rough proportionality because there’s no rough proportionality between what you’re requiring her to do and the problem you’re trying to alleviate on the flood plain – don’t understand why requiring public greenway is related to flooding, i.e. dedicating property doesn’t really have anything to do with flooding. Bike path – city found bike path could alleviate some of the congestion caused by bigger store, but court says could isn’t good enough, must make an effort to quantify its findings in support of the dedication beyond a conclusory statement that it could offset some traffic demand. 

· Don’t need precise mathematical calculation, but need an individualized determination – but as city attorney, better make sure you’ve gotten a ton of evidence to support why imposing your condition will alleviate the concerns you have with project (because you have burden of justifying condition). 

· Note: City determined there’s an average trip rate currently of 53.21 trips per 1000 square feet and final calculation said 435 additional trips per day from new construction 
· If city showed bike path would take away 60 car trips per day, then condition roughly proportional, but if showed bike path would take away 600 trips per day, then now allowable because not roughly proportional to what the increased traffic would be from the new construction – you’d be using this condition to offset an impact that it didn’t cause.
· Attorney Advice: Go overboard on making findings to support exaction condition. And although no precise mathematical calculation is involved in these cases, still going to want to provide calculations if you’re a city attorney. Need to make sure the condition city puts in will alleviate the problem they’ve identified. 
· Dolan Rule: The amount or extent of any condition imposed on a project must be roughly proportionate to the amount or extent of the specific problem or need generated by the particular development project. 

· Exaction (Impact) Fees:

· Erlich Case (before Koontz): Got property rezoned for recreational tennis club, several years later closed down club so wanted to build condominium on property, city says yes but need to give 280k (number decided on in private meeting) for additional public recreation facilities to be used for partial replacement of lost recreational facilities and give an art fee set at 1% of buildings total value of entire area or donate to the city piece of artwork of equivalent value.

· Holding: Nollan/Dolan apply to quasi-adjudicative fees because (1) Illegitimate exploitation of monopoly power (here, where did they come up with 280k); (2) No legislative/political constraints; (3) Heightened risk of distributive injustice. Court says Nollan/Dolan don’t apply to legislative fees – say not subject to them because not an exaction at all. This is like design aesthetics (like zoning requirement) and so the normal requirements put in by land use is police power and therefore not subject to Nollan/Dolan. 

· Koontz Case: Project proposal was build on northern sections (3.7 acres), deed conservation easement on southern section (11 acres or so). Government responses with reduce size of development to 1 acre, deed 13 acres for conservation, install stormwater management system; or hire contractors to improve district owned wetlands; or any other reasonable suggestion might have. Developer refuses. Issue here is that there’s an argument nothing was taken – conditions were never put on project, just denied the project. 

· Holding: There’s no real difference between approving a permit with a condition, or not approving a permit until there’s a condition. Nollan/Dolan applies to fees. If they didn’t, would be very easy for governments to evade Nollan/Dolan. 

· Still unresolved in Supreme Court whether Nollan/Dolan apply to legislative fees.

· Development Contracts: Contract between a developer and a local jurisdiction that lays out what approvals are going to be – what developer going to get and going to give. 

· Incentive for both sides to enter into these agreements:

· Developers want certainty (of de velopment being approved and added costs imposed by the city as building process continues)

· Cities can ask for something that’s over and above what’s roughly proportional to developer’s project in exchange for ensuring fees won’t be changed later. 

· Argument that these don’t violate Nollan/Dolan is that when they willingly enter into these deals, they’re waiving their rights under Nollan/Dolan. 

· Assessment Districts (one form of infrastructure): Homeowners decide to make an improvement to all the properties, pass petition around for homeowners to sign that says want to form assessment district, goes to city council and if they approve it, form an assessment district that pays for the infrastructure. 

· Funding: Bring someone in who gives city bid for doing infrastructure work, then city will go out and sell bonds to public, and recoups money from the people who benefitted from the infrastructure (via property taxes).

· Strauss Case: Homes built in 60s and 70s, didn’t have sewer lines when built, just had septic tanks, and eventually the septic tanks failed, then development happened where installation of sewer lines would be feasible, but citizens say they don’t have to pay for it because people in other developments didn’t have to pay for sewage lines so a equal protection challenge because of three previous projects where those homeowners didn’t have to pay. 
· Holding: 3 other projects distinguishable because much smaller and less complicated project and in all likelihood those citizens paid for those features in the cost they paid for the home.
· Note: An equal protection claim is very difficult to win. 
The Role of Planning
· Planning: Basically rational decision-making. 

· Gathering information 

· Laying out choices 

· Analyzing consequences of choices 

· Deciding 

· Relationship to Regulatory Decisions: 
· Two key inquiries: (1) Is planning required? If so (2) how are we going to approve the planning?

· Kinds of Plans:

· Plan as vision: Propose a “What if?” – plan is a vision of the future 

· Plan as blueprint: Vision plan converted to blueprint  

· Plan as land use guide: Middle-road approach; was to be uninhibited by short-term practical considerations. 

· Plan as remedy: The cure for an existing problem.

· Plan as process: Planning as an ongoing process, rather than merely making particular plans. 

· The New Urbanism: The new plan emphasized now

· Restoration of existing urban centers

· Design for pedestrians and transit

· Infill development 

· Shared revenues 

· Mixed use development (commercial on bottom and apartments/condos on top)

· Transit corridors 

· Walking distance from shops, etc. 

· Wolf Case: Ps had junkyard on property, city said this operation would violate the new zoning ordinance. Ps argued court should invalidate whole zoning ordinance because it wasn’t adopted in accordance with a comprehensive plant. Relied on 2 Iowa zoning codes – (1) Zoning must be in accordance with comprehensive plan (taken directly from planning enabling act).

· Holding: City failed to comply with requirement that zoning regulations be made in accordance with comprehensive plan, but also held comprehensive plan does not require a separate plan from zoning ordinance. It probably looked very persuasive to a judge when deciding whether the zoning ordinance was not adopted in accordance with a comprehensive plan that there would be things prohibited in one part of the ordinance, but allowed in other parts of the ordinance, and had a discrepancy with the height restrictions on fences, etc. This happened because the city basically just cutting and pasting from other city/state ordinances, and while this method can produce a valid ordinance if done carefully and rationally, the city here was careless and irrational in it.

· Don’t have to have a separate plan, but must have some sort of planning and if they had done a separate plan, that would’ve been at least the first step to show that they had done something in accordance with a comprehensive plan. 

· Lawyer Advice: Since there were many flaws in the ordinance as a result of careless cutting and pasting, lawyer should designate an administrative officer to do this carefully so the ordinance created is valid, or advise clients to have a separate plan and draw it up themselves even though not required and expensive and time consuming, looks really good to a judge. 

Consistency Statutes 

Consistency Statutes: Statutes, which require various approvals (for subdivisions, improvements, redevelopment plans, etc.) to be consistent with the general plan. 

· Twain Harte Case: There was a legislative statute for the state requiring several elements, the ones at issue here were the land use and circulation elements. P contends that the general plan fails to meet the statutory requirements because the plan doesn’t define population density or building intensity. 

· Land use issue: The statute said the land use element shall include a statement of the standards of population density and building intensity. Population density and building intensity were never defined anywhere and the parties did not submit to the judge in their briefs an argued definition for those terms (bad lawyer move). Court decides to define population density as the number of people in a given area, and not the number of dwelling units per area (which is what county argued for). Court says county’s proposed definition will not work because that meaning would be synonymous with building intensity and the statute separate population density and building intensity with an “and,” suggesting that there’s two different meanings for those terms.

· Circulation issue: P argues the general plan is deficient because it did not comply with the government code that states “a circulation element consisting of the general location and extent of existing and proposed major thoroughfares, transportation routes, terminals, and other local public utilities and facilities, all correlated with the land use element.” This element isn’t addressed, and it must be correlated with the land use element – nothing on the face of this element related to land use. Court said the circulation element and land use element weren’t correlated because there was no way to determine whether they were correlated (e.g. so even though court said didn’t have to do an inventory and data analysis, as city attorney would advice the city to still do that. 

· Underlying reason for this requirement is because the roads connect with the land and the city must plan for that. 

· Kern County Note: The county of Kern had a general plan, and there were statutes that said their general plan has to be internally consistent (e.g. not that the zoning has to be consistent, but the planning has to be internally consistent) and the way the city of Kern interpreted that was they had a land use plan that called for residential development in a certain area, and had an open space element that called for area to be preserved, so the 2 elements were inconsistent, but the plan said in the event of any inconsistency, the land use element controls.
· Someone brought a suit saying cannot do that (e.g. can’t have a designation for one element as residential, and a designation in another element as open space and have an overriding clause that says if we’re inconsistent, the land use element controls) and court agreed, because reason for requiring internal consistency is because you’re supposed to thrash these inconsistencies out and decide what you want to do.

· Note: Consistency statutes are all worded differently so how a statute defines consistency is very important. 

· Haines Case: 2 plans, the Phoenix concept plan 2000 and the interim 1985 plans. Developer applies for a rezoning of property because there’s a 250 height limitation on building currently and wants to build a 500 foot building. P argues this is a total deviation from the general plan. The statute says: All zoning ordinances or regulations adopted under this rule shall be consistent with the adopted general or specific plans of the community. 

· Holding: City first argues they have no plan because of the word adopted in the statute, no plan was adopted, and consistency only applies when have something adopted (but no deadline on when needed to adopt plan). Court says there is a plan since both of those plans meet the definition of a general plan, it’s just not a complete plan. Court says they cannot say the city council was wrong in finding the rezoning was in basic harmony with the general plan, because after considering the basic goals of the other part of the plan, there would be more open space on the ground if it allowed the height deviation (i.e. if limited to 250 feet, the base size of the building would be bigger). Also, the building height restrictions were only stated in sort of wishful thinking since it used the word precatory (means wish) when referring to the height restrictions. This doesn’t mean didn’t have to follow 250 height limitation, just meant that the city wouldn’t have to comply with limitation and still be consistent with the general plan if there was some good policy reason for not following it, here, the policy was about the open ground space.

· Note: This case is about consistency when general plan is incomplete and what happens if general plan is found to be incomplete.  

· Implied Consistency – Friends of B Street: Subdivisions, rezoning, developments must be consistent with general plan, but nothing says that public works projects must be consistent with general plan. There’s an implied requirement of consistency because you can infer since the same people created both the plans, that these other things they implement are going to be consistent with that plan because in the plan you’ve already made the policy decisions regarding the public works projects, and to now go and make a decision inconsistent with that, is by definition, arbitrary.
· Flexible v. Specific Plans: If have a consistency requirement, that may end up driving what the plan looks like; the plan may end up being vaguer than it would otherwise be because the local jurisdiction wants to retain some flexibility when it finds some consistency. 

· Some courts have said that a developer cannot demand rezoning of their property be consistent with the general plan, but Selmi thinks this is the wrong decision. 

· Spot Planning: If zoning has to be consistent with general plan, now have the possibility of spot planning (want to develop property and zoned commercial, ask for a general plan amendment so property rezoned to residential, and then get the development approved for residential so it’s consistent with general plan. 

· Is there such thing as spot planning or does that change represent something broader than going in an making a change to the plan?

· If there is no consistency statute, can the city then reject a plan on the basis of inconsistency? It is likely a government could do this as long as the decision isn’t arbitrary. 

· Very expensive to improve a general plan so reluctance to update the consistency requirements and general plans. 

· Takings Concern: General line of cases that hold a general plan does not constitute a taking; only thing that can take your property is an actual regulatory approves that affects the property (PUD, zoning, etc.).

· Pinecrest Case: Developer owned a bunch of property, development to be done in phases, phase 1-9 was developed for single family home, problem arose with construction of phase 10, which was going to be two-story apartment building. A policy required a transition zone along the southern portion of a phase 10 property that was equal to the depth of the first block of single family lots within the northern portion of phase 1. The section of the policy required that development in the first tier of phase 10 be limited to construction of comparable density and compatible dwelling unit types. 

· Holding: No transition zone was established for phase 10; lawsuit claimed the development was not consistent with the general plan, court also held the development was inconsistent. Case issue was really over the remedy – could the court grant an injunction and order destruction of the development? Developer argued that the trial court didn’t balance the equities, which is what you’re supposed to do when deciding whether to grant an injunction; developer would suffer a $3.3 million loss whereas plaintiffs only suffer loss in value from construction, they should just be compensated for that loss. Court rejected developer’s argument because stated is the legislature had intended the balancing of the equities to determine injunctive relief, they would’ve said that in the statute; said the loss to developer will almost always exceed loss to homeowner, so could essentially evade that statute every time with that argument; and said the developer acted in bad faith (since kept continuing construction, even after judgment was entered and appeal was pending), so developer needs to remove the building. 

· Statute: Any aggrieved or adversely affected party may maintain an action for injunctive or other relief against any local government to prevent such local government from taking any action on a development order…which materially alters the use or density or intensity of use on a particular piece of property that is not consistent with the comprehensive plan
Limits on Current Land Use Regulation
· Limits:

· Statutory Limits: Essentially judicial review – what will the courts do to limit and constrain local discretion.

· Constitutional Limits: Most cases brought under takings clause and first amendment.  

· Institutional Design Limits: Things that constrain the local governments.

· The Issue: Discretion and putting limits on it – the concern is how these elected local officials are exercising the discretion (actually being implemented in a rational fashion?) 

· Frito-Lay Case: Frito-Lay wanted to do improvements for a new wood-chip burning generation in factory. Chronology: Nov. 26: Filed application; Dec. 10: application accepted; Jan. 14: Public hearing/closed; Feb 11: Citizen participation and questions; Mar. 11: Postponement/citizens participation; Mar. 26: Citizens participation. Public first started complaining on February 11, after the hearing on the Frito-Lay factor issue had been declared closed. People consistently complaining at each meeting thereafter. 

· Statutory Timetable: Hearing to commence with 65 days after receipt of application; Complete hearing within 30 days after hearing commences; Decision within 65 days after completion of hearing; Extensions: Not longer than original period. The commission violated the rule stating a decision needed to be made within 65 days, but gets around that because Frito-Lay had asked for an extension in order to get them more documents. 
· Holding: Issue is that the commission was improperly listening to evidence and gathering facts after the original, and supposed to be only, hearing had been declared closed. Frito-Lay argued their application should be automatically approved because the commission screwed up the process/ tainted the process so much, that you could not have made the decision in 65 days, and therefore should’ve been automatically approved (clever argument). Court rejected argument because the legislature probably didn’t intend with the statute to grant automatic approval. Also, the decision was denied for seemingly improper grounds under the statute: (1) didn’t comply with requirements of the statute and (2) the surrounding community lost faith in Frito Lay. One argument for city could be that they disregarded all of the statements made at those subsequent hearings, but argument doesn’t work because of second reason they gave for denying the project. 
· Lawyer Advice: If you were Frito Law Walker lawyer, the commission chairman asked Walker about questions that are not on the record, and if you were representing Walker, you’d be worried about reopening hearing. If at this hearing and I’m Walker’s lawyer, don’t want to say you object to chairman asking more questions because that would really offend him, but should probably say don’t know what’s going on (hearing closed but don’t say you object to the citizens participation). Probably best thing to do if Walker’s lawyer is get up and say we want to address everyone’s concerns but this is not part of the record and just want to make that clear.
· If denial is set aside, as a lawyer the best thing Frito Lay can do in order to try and ensure project gets approved, and since the opposition is so well-developed and so many people are going to oppose, Frito Lay listen to the citizens’ concerns at a rehearing and show they’re trying to incorporate their concerns into their plan. 
· Open Meetings Acts: 
· Cheyenne Newspapers Case: Board for city denied permits to demolish 6 houses in a historic district. Homeowners appealed to board. Board conducted public contested case hearing (trial-type hearing, i.e. adjudicatory), parties represented by counsel, witnesses heard, exhibits presented. At the close of hearing, board went to deliberate in private (they characterized as quasi-adjudicatory). Board convened at a public hearing where it discussed its private deliberations and voted to adopt a draft decision affirming the denial of the permits, deliberated for 4 hours and crafted a 19-page decision with 28 footnotes. Come out, talk about what they deliberated on and adopted a decision. P filed suit arguing board’s action be null and void as not in conformance with Wyoming Public Meeting Act.

· Holding: Answer of whether quasi-judicial deliberations following a contested case hearing under Act are subject to the act can be answered by application of the rules of statutory construction to the Act. After analyzing definition of “actions” “governing” and “meeting”, held board is subject to Act, so quasi-judicial deliberations (i.e. private meeting here), may not be closed to the public, since this meaning doesn’t fall under the “except” part of Act. But, the act taken by board (denial of project) is not null and void because the board took action after the meeting (Selmi thinks that’s the wrong conclusion since decision was made and drafted decision in private meeting). 

· Deliberation Issue: By deliberating in private, able to test ideas, throw concepts out in the open and say what you’re worried about, which likely wouldn’t be able to do if deliberating in public. 

· On the other hand, don’t know how the board deliberated and came to its decision. 

· Principle exception to public meetings act is the litigation exception; also includes discussions about price of real property in condemnation or collective bargaining. 

· Judicial Control Over Discretion (and ways to limit their discretion):

· Albuquerque Commons Case (judicial review of small tract rezonings, minority holding): P held a long-term ground lease on property; P’s property part of approximately 460-acre area designated by D’s comprehensive plan as uptown sector. P decided to sell its leasehold, corporation it chose to assume development of property submitted plan for a big-box retail project; project wouldn’t require any zone map amendments. City council placed a moratorium on all property within uptown sector. City proposed revisions to the zone to split zone into two new sub-zones, and additional regulations applicable to one of sub-zones was significantly more restrictive. P’s property located entirely within this new, more restrictive sub-zone, and only two other property owners owned land in this sub-zone but P’s property made up 2/3 of subzone. Only P had a pending site plan submitted to city, so regulations affected primarily ACP. City council held 2 public hearings on new sector plan, voted unanimously to adopt, P’s site plan was deferred indefinitely because didn’t comply with revised sector plan.

· When zoning authority rezones a piece of property to more restrictive use, zone change must be justified by either a change in the surrounding community or mistake in the original zoning (change or mistake rule); or can change zone if the proponent of the change shows that a different use category is more advantageous to the community (if under this justification must show (1) public need for a change of the kind in question and (2) the need will be best served by changing the classification of the particular piece of property in question as compared with other available property). 
· Holding: P argues their property singled out for a downsizing and the city failed to follow the proper procedures or comply with requisite criteria in adopting amendments. If rezone quasi-judicial in nature, requires specific factual findings related to affected properties, and carried with it important procedural consequences (class 15 notes). The new zone was confined only to a small portion of uptown sector, comprising about 6% of total area and affecting only 3 landowners, by far largest being P. Amendments were tailored to affect only P, the only property owner in the uptown sector with a pending site plan, thus, the changes in the uptown sector amount to a downsizing of P’s property and is therefore quasi-judicial in nature. The city failed to show the adoption of the amended sector plan was legislative in nature, and therefore their decision lacked procedural fairness and did not comport with due process of law (it was very clear city acted in response to this particular development proposal). 

· Lawyer Advice: If plaintiff’s attorney on remand, would need to gather evidence to show that there was no public need for the rezoning and that the need will not be best served by changing the zoning of the particular piece of property, and also want to show there’s some improper motive here. 
· Note: The general rule in US is that rezonings are legislative (rationale for majority is that when city first adopts zoning ordinance, they’re acting legislatively, so theory is that any amendments are legislative decisions because to amend, must be acting legislatively), and judicial review for legislative acts is arbitrary and capricious test, so if legislative act, city would’ve had a lot of discretion. 
· Reason court normally wouldn’t want to say something is quasi-judicial is because it imposes all these kinds of procedures and restrictions for decision making on local governments. 
· But court said was adjudicative because city basically singling out a specific piece of property so we ought to treat that as quasi-judicial and that changes everything, because with judicial, the actual decision itself must be based on factual findings supported by substantial evidence in the record. 
· Judicial review here: Whether city followed all these procedures correctly and whether all city’s findings supported by substantial evidence. 
· This case is about standard of review for zone change, and the standard of review is going to depend on whether the decision was quasi-legislative or quasi-judicial.

· Two sets of consequences depending on which model fall into (quasi-legislative or -adjudicative):

· (1) Procedures have to follow when making decisions 

· Quasi-Judicial: Cross examination, no ex-parte contacts, findings, decision based on record, right to impartial decision maker, notice, opportunity to be heard. 

· Quasi-Legislative: Usually just a hearing where each person has a few minutes to talk.
· (2) Judicial review 
· If adjudicative, findings must be supported by substantial evidence, if legislative, standard is arbitrary and capricious. 

· All ideas in this case relate back to discretion – local governments can give someone a benefit they don’t necessarily deserve or they can oppress somebody they don’t deserve and only three ways to solve this problem of abused discretion in small-tract rezonings:

· Local governments solve themselves; courts; state legislatures. 

· Albuquerque case is important because shows the concern over discretion and how to cabin/limit it and make sure it’s exercised properly. 

· Ethics and Fairness:

· Davisco Case: Apply for a project, huge push-back on this project. One interesting thing is that they went to mediation, after mediation withdrew appeal and reapplied, got unanimous approval by the planning and zoning board. They applied for special-use permit (adjudicatory proceeding), and the adjudicatory protection at issue here is an unbiased tribunal. Get denied, claim they have two biased decision makers. Claim Sauer is biased because of news article where he said during his election that he was against the project and fight against the proposal – because both decisions makers say that they absolutely oppose the proposal and would fight against the proposal. Sauer said that he did not say he would fight against the proposal, which means that he did say he was absolutely against the proposal. Davisco stated commissioner Elexpuru said she “heard” things about the project which were not in the record, notes from meeting said she said that while looking down at notes in a notebook Davisco asked about notes, first said there were none, then said notes were destroyed. Sauer denied that he said he would fight against the proposal, and indicated that he maintained an open mind about the project at all relevant times.
· Holding: Sauer: This isn’t a prejudgment because he said it 3 years ago, before the reapplication, so the news article alone is insufficient to support a finding that Sauer was impermissibly biased in considering the appeal from commission’s decision. Selmi thinks this decision could’ve gone the other was in a different court and held he and Elexpuru were biased.
· Elexpuru Holding: Record is lacking facts or sufficient inferences to establish a bias that would compel recusal – going to be very hard to establish her bias because there’s no right to discovery in these local proceedings. 

· If have a biased decision maker, relationship between that and discretion is that there’s no fairness in the process because biased decision maker has pre-judged the outcome already; no due process issues for legislative decisions. 

· Fundamental Problem: Court likely hesitant to say commissioners are biased because when there’s an election, people are going to have to take a position on certain issues (in order for people to vote for them), and in quasi-adjudicative proceedings, that same person who had to take a particular stance on that same issue must now act unbiased or impartial in making a decision on that issue. 

· This makes a court reticent to throw out person who was elected on issues because would basically be saying by disqualifying them that the court is disqualifying the democratic process that got them elected – worried about invalidating the electoral process.

· Standing: Ability to bring a case, and to have standing, must show injury. 

· Statutes: “Aggrieved” “any interested person”

· Statutes that allow for judicial review in the land use business will generally be pretty easy to meet because talking about a discrete property in which something’s going on, and usual argument is that it’s going t have some kind of impact, and people likely to be most upset about this will be people that live nearby and can show that they will be affected.
· Injury Requirement: Injury in fact. Usually met easily: neighbors, applicant (applicant is someone who’s been denied, always has standing because their injury is economic; neighbor’s standing is usually environmental harm). 

· Association Standing: If members individually harmed; trade and homeowners associations. 

· Substantial Evidence Test – Sunderland Case: Sunderland applied to city for special use permit to locate a group home crisis residential center in one of their treatment services owned residences. This type of home was allowed under the municipal code, but always had to apply for special use permit regardless. Proposed to house up to 8 adolescents who had been abused or neglected by parents or had no other place to go. Assured neighbors and city that they wouldn’t accept children using drugs or alcohol, no loud music, physical or verbal aggression, or smoking permitted. Neighbors opposed special use permit; worried children wouldn’t be properly supervised and a lot of elderly people living in area. Planning commission recommended denial and entered findings of fact supporting decision; city council voted to deny use permit and decision rested on five findings of fact. P argues not substantial evidence to support board’s findings.

· Holding: Specifically in finding 1 and 3, there was a contradiction in their 2 findings of fact because said greater intensity of use and also that the classification is consistent with zoning or something. Finding 1 – no evidence to support the greater intensity of use, so not supported by record; finding 3 – not supported by evidence because this finding based on fears of neighborhood residents rather than more objective evidence, no evidence the home would have any effect on safety of children or elderly people in area. Court took all findings that weren’t invalidated and put them together to make conclusion that isn’t sufficient evidence to support denial of permit. 

· Lawyer Advice: Findings must be supported by substantial evidence and the kinds of evidence that might support a decision based on lowered property values or support neighbors’ fears is that they need to get an expert to talk about the real risks that are associated with a project. 

· Court’s approach in this case was to go through each finding and crosses out some of them that didn’t meet substantial evidence test, and kept the other ones that met it. 

· Lawyer Advice: If representing a party who’s opposed to a project, must come up with specific reasons and evidence to support those reasons. 

· SLAPP Suits (Strategic Lawsuits Against Public Participation): This suit stops the discovery in a suit between a developer and citizen – all discovery is stayed upon filing of a SLAPP motion. 

· Ex: Bunch of citizens get up in front of local government and oppose a project; developer sues each citizen personally for damages. This statute says have a constitutionally protected ability to get up in front of local government and speak/oppose a project. 

· A developer would rather sue in federal rather than state court because federal judges are more used to constitutional claims and not afraid to “slap around” the local government. 

· To get a case into federal government, must either file a USC § 1983 claim, or procedural due process, substantive due process, or equal protection challenge. 

· United Artists Case: P applies to city to build a movie theater. When submitted application for preliminary approval, preliminary decision required they build a left hand turn lane, and to do that, they have to either acquire easement or pay for the land to build the turn lane (seems reasonable because they’re just trying to alleviate traffic that might be caused by theater). Then board wants P to pay $100k fee, they refuse, their application is tabled indefinitely. Another movie theater submitted application way after P, all of their approvals were done so much quicker, agreed to pay the $100k fee, and got application approved. P alleging their application was unfairly delayed as a result of this (essentially arguing coercion). 
· Holding: The normal substantive due process test is arbitrary and capricious, but here court didn’t adopt this test because they don’t want these garden variety local land use cases being filed in federal court and being inundated with these claims. So court looks at improper motive test and shocks the conscious test (adopts shock the conscious). In theory, court rejects improper motive test because not as hard to prove as shocks the conscious, but arguable just as difficult to prove because need evidence showing board had improper motive and would be very difficult to get that evidence. Remanded to determine if actions shocked the conscience. 
· Dissent argues that while shocks the conscious standard makes sense for bodily invasions, doesn’t make sense for land use cases (because shocks the conscious standard was created in a case where the government forcibly pumped someone’s stomach). 
Takings 

· Competing Considerations: These interests are what give rise to the uncertainty in takings cases. 

· There’s on the one hand, a public interest in regulating land use, and on the other hand, we very highly value property interests, particularly real property interests, and these considerations clash.

· Also, the Supreme Court grants cert. on extreme cases – many of them are idiosyncratic, so it makes for precedent that is not easily generalizable. 

· Goals in Approaching Takings Material:

· (1) Understand the cases and holdings; and 

· (2) Understand the factors that the court finds important. 

· Categories for Takings Cases:

· (1) Fees – Nollan/Dolan/Koontz

· (2) Physical Occupation (government occupies property) – Loretto

· (3) Regulatory Takings (regulations placed on property) 

· Penn Coal Case: The homeowners bought from the coal company the surface rights of the property, and coal company said they’re not liable for anything if their land collapses. City enacted act that they cannot do mining in property that will cause a subsidence of the surface property, if that property is owned by someone other than coal company. Coal company argued government has taken the coal they cannot mine.
· Holding: This is a taking. Court said some diminution in property value from a regulation is allowed, but it will be a taking “when it goes too far.” Court says taking the mineable coal away from company has the same effect as appropriating or destroying the property, which is why it can be considered a taking. Court looks at 2 factors for determining whether regulation went too far:
· (1) Extent of the Diminution – majority said here, the diminution is great because taking away 100% of that coal that they cannot mine now (dissent says should be looking at it in terms of how much coal can they still mine before surface subsides). 
· (2) Extent of the Public Interest Involved – said this is very low since it’s only a single dwelling being affected. 
· So even if there’s this huge diminution, regulation might not be a taking if the extent of the public interest involved is huge. 
· Dissent argues the public interest involved is prohibiting noxious uses, so makes the public interest great, and the government is entitled to prevent/regulate nuisances. 
· If it’s a nuisance, won’t be a taking because you’re not allowed to use your property in a way that interferes with another’s use and enjoyment of their own property – so not a taking because weren’t allowed to do that nuisance activity on property in the first place. 
· Court then has to balance these two factors because the first factor is related to the landowner, and the second factor applies to the government. Here, court though balancing was easy since taking from the landowner was so great and the public interest was minimal. 
· (3) Average reciprocity of advantage. The argument was that the coal company is losing their right to mine coal and not getting anything back as a result of the regulation. 
· Dissent says cannot balance the average reciprocity in this instance because the interest in public safety here is so great. 
· Physical Appropriation (Loretto): Taking when NY required apartments to be wired with a cable for television. Court held any permanent physical occupation of property is a per se taking. 
· Penn Central Case: P made plans to construct an office building over Grand Central Station but had to get plans approved in process after city enacted landmark preservation act, their plans were denied by board. Part of the Act allows landowners affected by the Act to transfer their airspace rights to be built on another one of their properties, even if it violates the zoning height limitation. Penn Central really had to be careful in how they framed the issue and distinguished from Euclid because if the court had found a taking in this case it really would’ve conflicted with the holding in Euclid. 
· Arguments: (1) Penn central argued they’ve lost all of their airspace value; court said cannot divide property up like that, must look at it as a whole, and can sell their airspace rights to be built on another property. (2) PC argued the regulation significantly diminished value of the terminal site, and therefore they’re being singled out; court says will not adopt this argument because then it would invalidate all other landmark legislation in the nation. (3) PC argued law is incapable for fair distribution of benefits and burdens; court says it’s okay to be heavily burdened property sometimes. (4) PC argued government is acting as an enterprise. 
· Holding: Since court rejected all of PC’s arguments, then goes into the three-part balancing test. Court said (1) There was no interference with the primary expectation (from when they originally built the building and still getting a reasonable return on the uses currently); and (2) Didn’t try to apply for a 20 story project – so might still be some construction can do. Thus, not a taking. 
· Factors that are Significant:
· Economic Impact of Regulation
· Distinct Investment backed expectations
· Character of Governmental Action
· Lucas Case: P bought property on wetlands, later legislature enacted law saying can’t build structures on wetlands, land becomes valueless. Houses were built on the lots next to his property. 
· Holding: Court puts an emphasis on per se rules as a means of distinguishing from Penn Central case (because very hard to find a taking under that rule). State tried to analogize Act depriving owner of all economic use with the noxious use cases. Court says these cases were an early attempt to describe the theory of regulation under the police power (source of this distinction is Penn Central) and there is no distinction between benefit conferring and harm preventing regulation – says this whole decision shouldn’t turn on how you characterize the regulation and whether the legislature has a stupid staff. 
· Rule: Per se taking if a regulation has deprived an owner of all economically productive use of their property (no noxious use exception). 
· Two Discrete Areas Per Se Takings: 

· (1) Physical Invasion 
· (2) Denial of all economically beneficial or productive use. 
· Exception to Lucas Rule: Proscribed uses (by regulation) that were not part of the landowner’s title to begin with (ex: nuisance).
· Two-Part Test for Takings Cases:
· (1) Ordinance does not substantially advance legitimate state interest; or 

· Note: In 2010, Supreme Court said this test is no longer accepted in general takings test, but still applies to Nollan rule and analysis. 

· (2) Denied all economic use of property

· Tahoe Sierra Case (Scope of Lucas): D put in charge of finding way to preserve the blue waters of lake Tahoe. Put a temporary moratorium on all building in certain areas until could figure out solution, owners of land affected by moratorium bring suit. P argues this case falls under Lucas analysis because deprived of all economic use of property during period of moratorium. 
· Holding: Cannot segment the property temporally because don’t lose all economic use of the property during the time of the moratorium – property’s value will keep increasing/stay stagnant; cannot argue forever lost all value in property. Ps argue that unlike with permit waiting where landowners have an expectation that they’ll build after the process, they don’t have that expectation with a moratorium, which is why this case falls under Lucas – court reject argument because even when applying for permit, never guaranteed permit will be granted. 
· Refusal to apply per se rule:

· Distinction between physical and regulatory takings 

· Look at the “parcel as a whole” (no temporal segmentation)

· Distinguish Lucas: Fee simple

· Effect on planning process – issue here is that a permit delay is built into the land use system (variances, conditional use permits), and so court is very unwilling to extend reach of Lucas to these cases which are much more common. 

· Cannot distinguish permit delays 
· Palm Beach Isles (Denominator Problem): Ps originally bough 311 acres of property, sold 260 of it, left with 50.7 acres, had sold most of the original land that was east of the road. Their property they’re left with is mostly covered by Lake, wanted to get permit to dredge and fill the property; settlement reached and state admitted they had a legal right to fill, but now if you want to fill navigable waters, need to apply to federal government for it, plaintiffs bring takings claim, claiming the entire property was taking (49 acres underwater, 1.4 out of water). Trial court finds there was no taking because the navigable servitude was a pre-existing limitation on the landowner’s title (this is from Lucas – investment backed expectation). The issue the court gets to here, is the denominator problem. 
· Arguments: 
· Government: (1) land purchased at one time; (2) can’t sever part subject to regulation from the rest – Government argues must look at entire 311 acres from when originally bought property (=16% loss).
· PBIA: (1) no common development scheme; (2) separated by road; (3) different zoning (4) no unified development planned; (5) ocean side sold before government regulation – P argues took 100% of the 51 acres wanted to develop.
· Holding: Court applies multifactor test to determine which denominator to use. Finds the 50.7 acres is the relevant parcel, since the permit denial/regulation results in total loss of economic value, it’s a taking, but the government has a defense (navigable servitude preexisting limitation) if they can show (by the record/permit denial decision) that denied permit because of the navigation concerns (really only discussed environmental concerns in memorandum for reasons why denied permit). 

· Factors:

· Timing of property acquisition and development 

· Enactment and implementation of governmental regime 

· Geography (here, road separating the two parties, which suggests weren’t all 1 piece of property when bought the land to begin with)

· Plans for the property 

· Flexible approach – means court is basically taking the facts going to these factors and figuring out which factors they themselves find more important to them.
· Kelo Case: Private non-profit group devises whole plan to revitalize a run down city, and city authorizes plan. Pfizer is going to move factory to city so there is a whole development plan to add new buildings and attractions. Ps here are citizens who are holding out on giving property to government for new plan. Ps are arguing government’s taking is beyond their eminent domain power.

· Holding: Public use means public purpose. Court rejected plaintiff’s argument for a bright-line rule that economic development doesn’t qualify as a public use. 

· Dissents: 

· O’Connor: Any private property will be subject to condemnation if they can use it in a more economically beneficial way – this is dangerous because it opens up a lot of private properties to condemnation, public use will mean used in a more economically beneficial way. Said there are three categories that comply with public use definition: (1) Taking private property and turning into a road or hospital; (2) Taking private property and giving to a common carrier for use by the public; (3) Takings that serve a public purpose even if the property is destined for subsequent private use. Argued that the 2 precedent cases court had to deal with were cases where the property as it existed presented a problem, but here it’s different because Kilo’s property itself was fine. 

· Thomas: Further risk because disadvantaging people who have less money and political power because Pfizer is moving into this area (Pfizer part is implied). The losses will fall disproportionately on disadvantaged people. 

· First English (Remedies): There was a fire, caused a flood, by way of an ordinance, city classified about 60% of appellant’s property as at-risk flood zone. Ps bring 2 claims, first that Ds are liable for the dangerous conditions on the upstream property and because of that the floods claim. They are arguing that one of the outcomes of the negligent act is the moratorium and that’s one of the consequences of the flood, so deprived of all economic use of property, and they have to pay them damages as a result of taking the property. This case came to Supreme Court on the pleading because issue is whether government has to compensate for time moratorium is in place is a takings has been found to exist. 

· Holding: The government must pay for the time of temporarily depriving an owner all use of their property; said that the US government has had to compensate in the past for leaseholds and that this situation ends up looking like a lease, second reason is that according to the language in the fifth amendment, the taking happened when the ordinance was enacted. 

· Government’s options at time of finding of a taking:

· Keep regulation in place and take the entire property; or 

· Rescind the regulation and pay for temporary taking 

· Takings Summary:

· 1. Categorical Takings: Physical occupation (Loretto) and denial of all economic use 

· “Nuisance” exception – Lucas 

· As part of this issue is the navigable servitude in Palm Beach

· 2. Fees: Nollan and Dolan (and Koontz, which said N/D still apply even if haven’t approved anything yet)

· 3. General Regulatory Takings: Penn Central and Penn Coal 

· Denominator Issue: Palm Beach

· 4. Remedies: First English (Issue comes up when there’s been a regulatory taking) 

Regional, State and Federal Regulation
· The takings clause acts as a limit on what local governments can do; the limits here are where there may be certain land use decisions that ought not to be made by the local government.

· 1. Regional or Critical Area Regulation 

· 2. The “Quiet Revolution”: Book hypothesizing that local government regulation was on the way out and would soon become all state level regulation (proved to be almost entirely wrong)

· 3. Critiques of Local Regulation (As being too political, too insular, etc.)

· 4. Designing the State or Regional System:

· Factors in Regional Regulation:

· 1. Designing the regulated area 

· 2. Designing the administering body

· 3. Designing land use, often through planning 

· 4. Regulatory Controls: Permit Systems 

· 5. The local government role (dual or single system – dual = get permit from local government, then must apply and receive regional approval – developers hate this type of system)

· 330 Concord Street Case: Regional body was coastal commission, local government was Charleston. Wanted to implement a boat tour, aquarium, and restaurant in this area for revitalization. Wanted a permit to build a restaurant partly within the critical zone of the waters of the Cooper River in Charleston Harbor. George Campsen sought a permit to construct a restaurant as part of a joint project with the proposed South Carolina Marine Science Museum and the National Park Service Fort Sumter Tour Boat Facility. South Carolina Coastal Council approved the permit application. 330 Concord Street Neighborhood Association and the League of Women Voters of Charleston County appealed.
· Holding: Must look at what commission has jurisdiction over – have jurisdiction over this critical zone area. Uses three factor test – idea behind this system is that we find water dependent structures can go near the coast, and prefer non-water dependent structures to not go near the water unless they make 3 showings: (1) No significant environmental impact; (2) Overriding public need; (3) No feasible alternatives. Court finds they satisfied all these factors, so had the right to approve project. 

· Application of substantial evidence standard to this decision: Both had conflicting experts for one issue, which means Ps will lose on issue where experts are competing. 
· Types of Jurisdictional Conflicts: Situations where local government’s land use authority is somehow limited. Types of conflicts:
· Horizontal: Local government to local government – how parallel local gov’ts can limit each other.
· Vertical: Local government to regional, special purpose (e.g. school district), and state government (Campsen creating Coastal Commission to deal with that development).
· Extraterritorial zoning and planning: Local government’s authority to make and land use decisions ends at point where municipal boundaries end and if there’s not another city next door, what’s outside of boundaries is the county’s property, and they’ll have land use authority over the land. Since cities have huge interest in what happens to the land right outside their boundaries, some statutes will give local governments some planning/land use authority over what happens with that land. 

· Annexations – City of Albuquerque Case: Landowners want to get into city of Albuquerque because if stay outside boundaries and want to develop their property, they’re going to need to use septic tanks and water wells, but if get in city, get to use their water and sewage system. Problem with this is limited in density if have to use septic tanks and wells. Albuquerque says not going to annex their property, then property owners petition for review. Then municipal boundary commission approved annexation in face of city’s opposition, and city argues the commission couldn’t have done that, and city builds their argument around the statute.
· The statute (governing annexations): (1) contiguous (not at issue here) (2) “may be provided with municipal services by the municipality.”
· Landowners the statute means that commission’s function is to simply examine whether the city can serve these people, and if they can (the city can serve those people), then commission must approve annexation.
· City’s argument is that “may be provided” means it’s not a function of analyzing and seeing whether the services are there, it’s whether the city wants to pursue the annexation, so if city is opposed, as they are here, the commission cannot approve the annexation – they must turn it down.
· Fundamental problem with this is that legislature gave landowners two ways of getting property annexed which was either by applying to city to adopt an ordinance to annex property and city said no via this route, and this makes it a problem for the city on the second route because if the second route required the city’s approval as well, this requirement would be make superfluous by the first route, i.e. superfluous to give 2 options, and one of them is to go to the city to get approval, wouldn’t make sense for the second option that the city is required to also give approval 
· Holding: Court doesn’t adopt either parties’ interpretation, take a middle-ground. Holds the commission must not only consider but give substantial deference to the city’s opposition to the annexation position; and rely on a reasonableness determination for why city is objecting to annexation. Commission should only exercise it’s authority to annex property over the city’s objections when their objections are unreasonable under the circumstances. Objections weren’t unreasonable here because it was found that the annexations would go against the city’s established policies – the city had these planning policies in effect for development in nearby area (which was important to court because gave them assurance that city wasn’t acting solely in its own interest) and the court was reluctant to allow annexation without city’s approval because if this area (which is the outer edge of city) becomes part of the city’s territory, then city is obligated to provide certain services there such as fire and police. 
· Intergovernmental Zoning Disputes – Everett Case: City wants to operate sewage treatment plant and want to do it on this island, but it’s outside the city limits so have to apply for a permit with county, applied to department of health for a sludge utilization permit, department said can have the permit as long as long as they get a conditional use permit (knowing they’d be denied by the county because it’s not the county’s sludge, don’t take your sludge and make it our problem), and city applies to county and county hearing examiner denied application and city files suit. 

· This is a horizontal dispute – this is a case that comes up over and over again – and the question comes down to, does the city have the power to do this and does the county have the power to refuse to allow the city to do it 

· Holding: Court looks at the five different tests that courts have used in deciding which of the governmental bodies has the power to decide this issue (i.e. whether county can deny the application, rejects all of them and creates own test. Test adopted here was the legislative intent test – use the legislative intent (where it can be discerned) for determining whether a governmental unit is immune from the provisions of local zoning ordinances – problem here is cannot discern the legislative intent because don’t have any legislative intent here because they don’t want to deal with this issue. Court holds that the intent of legislature (as they perceived it) was that the city was obliged to comply with the county’s zoning code. 
· 1. Superior Sovereign – whichever government is higher, has power to decide issue (can’t use test to resolve issue here because county and city are equals)
· Downside to test is that test assumes superior sovereign knows best but that’s not always true and can potentially totally disrupt city’s general plan.
· 2. Governmental/ Proprietary – is what the government is trying to do here something that’s governmental in nature or is it something that businesses do as well (so it’s proprietary)?
· And if applied here, city here would be acting as arguably governmental and proprietary.
· 3. Eminent Domain – if city has power of eminent domain, then can do it
· Problem with this one is that the city had this power, it could go put its sludge wherever it wanted to even though it might not be the best location.
· 4. Balancing of Interests – Taking into consideration the nature of the governmental unit seeking immunity, and the land use involved in its effect as well as public interest served by the use. 
· Problem here is there’s no predictability and you’re having the court act in the legislative role, which don’t want – you want legislature to balance conflicts between governmental bodies.
· The best test perhaps to apply is that if the city is trying to do something outside their boundaries, then need to apply to whoevers boundaries that thing they want to put in, and if that proves to be a problem, when deciding who should ultimately have the authority to make the decision for whether/not to put that thing in that area would review the agency who owns that land’s decision as arbitrary/capricious.
· Federal Influence Over Land Use – The Telecommunications Act: Deals with cellphone towers and allowing their installation.

· Standards:

· 1. No unreasonable discrimination [against companies]

· 2. Cannot prohibit poles from being installed

· 3. Cannot base decision on certain environmental effects 

· Judicial Review: Decision to deny must be (1) in writing and (2) supported by substantial evidence.

· This act allowed you to get judicial review in federal court. 

· Not as much of an issue now (fading issue).

Alternative Methods for Land Use Decision
· Models we’ve seen thus far (1) legislative (2) adjudicative: Certain values are promoted depending on the model chosen – legislative promotes democratic, more politically oriented values, less process, expansive discretion, adjudicative model promotes fairness in the process, testing of facts, more concern over whether facts relied upon are really valid. 
· Other Models:

· 1. Direct democracy (legislative) – Griswold v. Homer

· 2. Private decision making 

· 3. Negotiation (in some ways, promotes values that are anti-democratic – not as open because just the city and developer and the outcome of negotiation depends on bargaining power of the respective parties so promotes different outcomes). 

· 4. Deregulation (get rid of local land use and let the market handle it – doubt this would ever happen because land use is so imbedded in local government’s power)

· Direct Democracy: 
· Initiative: Legislation drafted by individual citizens that is circulated among voters by petition.

· Referendum: Occurs after the local elected body, such as city council, has adopted legislation. Voters then circulate a petition to repeal the new legislation. 
· Griswold v. Homer Case: Developer wants to put in a huge store in Homer (very small town), under consideration with homer advisory planning commission, which was instructed by homer city council to look at the maximum footprint [floor] area of the store, spend a lot of time trying to come up with an answer (these big box stores tend to put smaller stores out of business so a lot of controversy surrounding them). The Homer (homeowners) enacted an initiative to change the footprint area of the development to smaller size (planning commission is recommending even smaller development than initiative). City approved what the planning commission had been working on (with the very small floor area, smallest of the 3), and then initiative comes to them, and put initiative on the ballot (when local government gets an initiative, choice of either putting initiative to a vote or adopting it). Initiative passes, i.e. becomes law; city enacted an ordinance which essentially readopted the initiative (since once the initiative passes, it’s law). Problem here though is that city still has the ordinance, so even if overturn initiative, ordinance with the initiative footprint size is still in tact (likely thinking that if get initiative overturned, city will amend ordinance with smaller floor size like they did with initiative).
· Holding: Legislature enacted a statutes saying essentially that a zoning ordinance cannot be amended or passed without involving the planning commission in reviewing that ordinance and Ps argued that the initiative process circumvents the planning commission which violates the statutes. Court agrees with Ps and says that the initiative is invalid since its enactment process bypassed the planning commission (many courts would go the other way on this).
· Land Use and Direct Democracy: 
· Effect on Judicial Review: If pass a land use initiative, a lot of cases say that courts are supposed to defer more to decisions passed by the people than a normal enactment by the city, but in reality, courts don’t give any more deference to those enactments. 
· Objections to Direct Democracy in Land Use Context:
· Process-Centered Objections (skipping the process you’re supposed to go through with planning commission and city council)
· Information-Centered Objections (purpose of the process is to gather information and skipping that)
· Evaluation-Centered Objections 
· Objection to the Effects
· Interference with Plans
· Flexibility 
· Direct Democracy in CA: A lot of land use decisions now amend general plan rather than the zoning. 
· Private Land Use Law – Covenants, Conditions & Restrictions (CC&Rs): 

· The Beachside Covenants: The extent to approve is quite broad and significant because these private parties are not the government – more private in nature. 

· Scope of the land use approval required 

· Waivers 

· Variances 

· Dispute Resolution (provisions made it very difficult to sue them) 

· Turudic v. Stevens Case: Plaintiffs move their 2 pet cougars into their house in subdivision at 3am without telling development that they had cougars. Then after finding out about cougars, homeowners hold a meeting deliberately without inviting the plaintiffs (in violation of procedures under CC&Rs – must give notice to all homeowners before meeting and must send out notice of any decisions made) and all agree that this is a nuisance and note that they didn’t apply for the proper permits to build their home or the cougar pen, a representative from the homeowners association sent plaintiffs a letter saying they didn’t comply with application process and application process for cougar pens being denied (but homeowners hadn’t even applied for cougar pen permit so tells you that association based their decision outside the covenant structure for making these types of decisions/pre-judged the application. Ps offer to build a secondary safety pen (very smart move because looks to a judge like they’re being very reasonable). Cougar owners bring suit against homeowners association.
· If attorney for association, and they came to me at this point, I would recommend that they absolutely need to follow their CC&Rs procedures, they cannot shortcut them, so would tell them that if there are procedures, they have to get out in front of them. 
· Holding: CC&Rs said could deny a permit for a structure for any reason at all, and court said no cannot deny for any reason at all – court put a limitation like that on a provision because another provision in CC&Rs says property may be reasonably and normally used for residential purposes, so if applying for a structure to use your property in that way, then association cannot deny a permit for any reason even though its being reasonably and normally used – so there’s a clash between what courts feel should be a minimum level of process and limits on use of discretion, even if private board like this, and the broad discretion private parties allot themselves
· Ds testified the cougars are like family pet and they care and love them so made it seem like they’re just like a pet and having pets is a reasonable residential use. 
· Bargaining – Development Agreements: Agreements between a municipality and a developer under which site conditions may be imposed but the right to develop in compliance therewith is vested at least for a certain period of time. 

· Power/Dynamics: Outcome of bargaining might depend upon both the power of the party and the dynamics of the individuals (the interactions between the negotiators). So end up with a set of land uses in a development agreement that’s not dependent upon any sort of public interest necessarily, but dependent upon at least in part on how much negotiating power party has. 

· Process: Different with development agreements because more private – whether the public has the right to go to the negotiations depends on the state of the open meetings law in jurisdiction. 

· Finding the “Public Interest”

· Statutory Authorization (all states who do them have some sort of statutory framework but not precise).

· Rationale for these agreements: 

· Developers want to enter into development agreement because want certainty (worried in part that a local government might change its policies) and also want certainty because if the market is bad and don’t want to built until market get better, want to know how long your entitlements last (because for most development permits, there’s a certain period of time where you have to exercise your entitlements or else have to go through the whole application process again), so want to make sure they last for longest period possible.
· Usually a developer’s decision to enter into a development agreement depends on how quickly think can get the project done – if it can be completed quickly, then don’t enter into them, if think it’ll be a long term project, they’ll enter into them because that’s when you want the certainty of the development agreement.
· City wants to enter into development agreements because they something over and above what they can get in the regular process (i.e. escape Nollan/Dolan) because otherwise there’s no incentive for them to enter into these agreements. 
· Issues:

· 1. Length of the agreement 

· 2. Ability to change in the future 

· 3. Content of the agreement (must read very closely)

· 4. Consequences of a breach

· Spenger v. City of Hailey Case: Developers wanted to make a commercial development located 1.5 miles south of the downtown (not in the downtown area). City probably wanted to enter into development agreement because got some infrastructure back as a result of the agreement, and probably wanted this development. But then politics change (new mayor), and mayor supports a rezoning throughout the area and wanted downzone the area where the development would’ve been probably because mayor didn’t want to have downtown business being taken away as a result of the new development. First, amended the general plan to identify a discrete downtown area (and new development area not included in that downtown are), then mayor wants to get area downzoned from commercial to discrete residential, and then mayor just tries to get rid of the development entirely (which that attempt was denied). So then mayor tries to get development downzoned from commercial to limited business, board denies, appeal decision to city council, and they approve the rezoning.
· Holding: Allegation of breach developer actually made was that the regulation for permanent zoning of land was supposed to stay frozen and they amended it and that violated the contract (court didn’t find that there under the agreement the zoning needed to be frozen). Other thing was the MPI master plan, but Ps couldn’t point to a specific term in the contract that they violated. Essentially came down to what agreement says and in this case drafters didn’t draft it precise enough to cover what they wanted. 
· Contract provisions: (4(a)): Haley shall take all other action as may be required by MPI to develop annexed real property in accordance with terms and provisions of MPI master plan. Paragraph 8: provides that it’s understood that development of the property should be in accordance with terms of this agreement means that it should be in substantial compliance with MPI master plan.
· An action under both of these depends on what the master plan states. MPI master plan for area requires adequate commercial establishments to serve the daily needs of inhabitants, so uses allowed with the limited business zone arguably don’t serve the daily needs of inhabitants. BUT the contract does not require there be adequate commercial establishments to serve the daily needs, it requires substantial compliance – so perhaps the limited commercial zoning might substantially comply with the master plan serve daily needs provisions.

· The original zoning uses before the down zone came much closer to uses that satisfy daily needs than the limited commercial use zoning, except, these are all conditional uses, which means it’s within the city’s discretion to grant them and this factors into breach of contract claim. The legal problem here is that the permitted uses don’t serve daily needs, but the conditional uses do, so one argument is that they didn’t violate contract because they’re in substantial compliance since developer not barred from building establishments that suit daily needs, they just need to apply for conditional use permit before hand so breach would perhaps only occur if they apply for a conditional use permit and are denied, but on the other hand, could also argue did violate because by definition with a conditional use permit, you’re not being guaranteed the right to build those specific types of commercial establishments not permitted by the zoning.
· Developer’s Options After Property Downzoned:

· 1. Accept downzoning and apply for conditional use permit (very likely in this situation that it would be denied)

· 2. Sue to enforce the development agreement (if they can establish a breach, then either sue for damages, which could potentially bankrupt a city, or have the court mandate specific performance) – option they chose here. 

· Note: The contract action is not an action that allows you to invalidate anything (i.e. downzoning), only the normal land use action would do this. 

· 3. Sue to have rezoning overturned just on basic land use COA

· Toll Brothers Case: Developers enter into agreement with city, plan was originally for 1.2 million sq. feet of development and Toll Brothers would pay a certain amount based off that for improvements, but what ended up being approved was actually 870k square feel less than the 1.2 million, so Toll Brothers said they shouldn’t have to pay all this infrastructure improvement amount because that was based off them getting 1.2 million feet of land because they can only develop 300k feet of it. 
· Legal nature of a “development agreement” – (1) binding contract or (2) “ancillary instrument” “tethered to conditions of approval”?
· Agency argued a development agreement is a binding contract, so Toll Brothers obligated to do what the contract said they would do.
· Toll brother argue they made agreement only based on fact that they were getting 1.2 million size. They’re not arguing a contract argument, they’re making a land use argument – they say the municipal law controls and the contract is subordinate to that, way they do that is they start with the municipal land use law in new jersey, that’s starting point because fundamental premise of that law is it prohibits developer exactions that are not necessitated by the developer’s project (i.e. they’re limited by Nollan/Dolan). And they connect that to what’s in contract by arguing that connection to municipal law was there with original 1.2 million size, but now since size they were approved for is much smaller, infrastructure (exactions) are too great in comparison to project size and therefore it violates N/D, which in turn violated the municipal law, so the contract is unenforceable because to enforce it would violate the municipal land use law.

· Holding: Court sides with Toll Brothers and finds contract is unenforceable because infrastructure exactions not proportional to size of project Toll Brothers approved for. 

· Note: Under this decision, development agreement doesn’t necessarily enforce a developer waiving N/D rights/statute because way the court interpreted statute is that cannot waive it because even though developer waiving their rights under statute, municipality still obligated to follow statute.

· Development Agreements & the Norms of Land Use Law: Norms of land use law kind of put up for grabs in development agreements. 
· Citizen Participation: Citizens generally don’t participate in drafting of agreement, usually tends to be “here’s the agreement” and then do a public hearing. 
· Equal Protection: Where you end up with one agreement may not be where you end up with another agreement (skill at developer’s negotiation) 
· Government Overreaching: Development agreements allow overreaching (which is the same thing Nollan and Dolan are supposed to protect against). 
· Mediation & Arbitration:

· Mediation someone recommends an outcome, arbitration you present your case and person decides outcome (like a judge).  

· Advantages and disadvantages:

· Disadvantage for citizen groups is the timing, and disadvantage for developers might strategically be better off just going through litigation because if mediate, and might never reach an outcome, and no certainty going into it that mediation will work. 

· Usually not used more because lawyers don’t usually agree to do it, lawyers are trained to litigate, so our training makes us less valuable in mediation, but use of mediation is on the rise and being used more and more. 
· Role of the public in mediation: Perhaps a representative of the public is present at mediation. 

Growth Management
· Four Concerns Arising in the 70s:

· Urban Sprawl: People began moving to the suburbs.

· Studies and the Funding of Infrastructure: It became clear that new development wasn’t paying for itself, which people assumed it had been paying for infrastructure and city’s costs.

· The Environmental Movement: People becoming more concerned with environmental impacts.

· NIMBYs: They can hijack the process and say they want city to remain the way it is. 

· The Modern Equivalent of this – “smart growth”: Idea that you should emphasize infilling and mixed-uses.

· Four Branches of Growth Management:

· 1. Moratoria – Statutes and Constitutionality (Tahoe-Sierra and Ecogen) 

· 2. Tempo Controls: Limit the amount of units that can be approved, usually by year. 

· 3. Infrastructure Controls and Concurrency: Shouldn’t be able to build new residential units unless infrastructure is available for it, particularly highways. 

· 4. Urban Grown Boundaries (Portland): Mechanism to prevent sprawl – puts a ring around the city and prevents development outside the ring (downside– drives up price of housing).  

· Ecogen v. Town of Italy Case: Ecogen wants to build wind mills, needed a substation in Italy, would be for supplying wind energy to Italy and Prattsburgh – Prattsburgh was okay with wind mills, Italy was not okay with it. City put in place a moratorium covers everything you needed to put in wind mills (directly targeted to prevent Ecogen project), Purpose was people didn’t want the wind mills because of aesthetic concerns (usually mostly the case). City kept delaying the moratorium and Ecogen needed to have the moratorium lifted and resolved within a certain period of time or their financing would go away. There was 1 provision to receive relief from moratorium (extreme hardship), but Ecogen never applies for exception (Selmi thinks they should have), probably because they thought they’d just get turned down for exception since whole moratorium was put in place to prevent their project. 
· Holding: Ecogen facially attacks the moratorium (violation of due process rights under 14th amendment) because argued it was made for an improper purpose, but court rejects since the city’s purpose in enacting was aesthetics, and that’s rationally related to a legitimate state interest. The better argument is that there are other substations in town, and this moratorium covers only the wind electricity substation, so the city only singled out this kind of substation, but court responds by saying that the moratorium is really about the wind mill facilities, and if the moratorium is going to deal with those, then it makes sense to deal with the substations as well. Court holds that the city has 90 days to make a decision and resolve the moratorium. 

· Moratorium & Takings:

· Courts generally uphold moratoriums because:

· Worried there would be a rush for developers to apply and have to be approved for a permit if use in permit is a permitted use but whatever they’re applying for wouldn’t best go into that area, so uphold them as long as moratorium was put in in good faith. 

· Lawyer Advice to City: Want the city to come up with a work plan and schedule for implementing the moratorium (and stick to it), and if know that it will take longer than expected, explain what you’ve done so far and what you still need to do which is causing the delay in the moratorium (i.e. explain what committee has done for length of moratorium so far, so it doesn’t look like it has gone into a black box and have done nothing in furthering the end of the moratorium). 

· Authority (Express or Implied): There’s some authority that the power for authority to implement moratorium is implied, but converse issue is if authority is not expressed authority, then can cities even implement moratoria. 

· Procedure: If there’s some imminent threat, then city can implement an emergency moratorium (most jurisdictions would say this is okay). 

· Length: Lucas put some pressure on cities to do moratoriums quicker because Lucas said if moratorium lasts longer than 1 year, could effect a taking. 

· Kinds: Long term moratorium, court upheld it, said they were presuming good faith efforts on part of city to resolve problem (Selmi thinks this kind of moratorium would be a taking in the more conservative CA Supreme Court, the CA Supreme Court that decided case then was very liberal).
· Increasingly: Statute is key. Moratoria are somewhat controversial because almost always in response to some type of development proposal and in that sense they’re kind of unfair. Getting statutes that govern moratoriums more and more. 

· Tempo Controls – City of Petaluma: This was the first big land use decision that tried to limit the number of units that could be approved for subdivisions in a jurisdiction – that had never been tested before. People starting moving to Petaluma in significantly increasing numbers (suburb of SF), and number of units being built increased significantly each year. City created “The Petaluma Plan.” Limited to 5 year period, fixes housing development growth rate, with certain exceptions (applied to parts of housing unit projects that were for 5 units or more), put limits on the city, had a point system where builders would get points from implementing a project (giving permits that are less than demand for permits, so only way to allocate permits that you’re going to give out). Big concern here is that a plan like this has an exclusionary purpose, so to rebut that potential argument, required that 5-12% of housing units built need to be for low-income housing. Big concern as a developer is that this kind of growth management plan is that this type of plan will spread to other cities. 
· Test: rational relationship to a legitimate state interest. Ps argued this plan was a violation of due process because this is an exclusionary plan, it’s purpose is exclusionary and that in and of itself is not a legitimate state interest. 
· Holding: In district court: Issue about purpose of regulation is a factual issue, and district court finds purpose of plan is to exclude and that’s a factual finding, which is reviewed for clear error, and appellate court has to accept that as true and that’s not a legitimate state interest, and therefore these growth plans are only for purpose of exclusionary purpose and therefore not allowed. City attorneys argue all zoning is exclusionary – so opening up floodgates – court agrees, changes analysis. Court of appeal takes idea of exclusion, and says that’s not a legitimate state interest, but plan is a mechanism for trying to implement a legitimate state interest – so now have to look at what the purposes of this are:
· City claimed purpose is trying to preserve small town character and deal with uncontrolled/rapid growth – once get to that point, question under a due process analysis is this growth control mechanism rationally related to preserving what they want to preserve. Court agrees that it’s rationally related and says the court has even upheld two cases that even go further (Belle Terre and Los Altos). Those 2 cases froze population at present or near-present levels, and this includes low-income housing, so not have effect of walling out any particular income class nor any racial minority group. Court said if those 2 cases were upheld, then this case is easy because not as exclusionary.
· Precedents:
· 1. Belle Terre: Only single family homes; no growth in the city
· Held: Prohibition within the public welfare
· 2.  Los Altos Hills: Large-lot zoning; preservation of town’s rural environment as legitimate interest

· Held: Ordinance rationally related to legitimate governmental interest
· Note: Now, this kind of measure has ramifications because if people can’t live there they have to look for housing somewhere else and that’ll put pressure for them to go further out (i.e. it causes more sprawl). But court here says doesn’t violate due process so not our problem, it’s the legislatures problem, the court can’t deal with it (way to keep cases out of federal court). If court finds this is a due process violation, federal courts will become the de facto zoning review board and they don’t want that. 
· Golden v. Town of Ramapo Case: The Town’s Planning Efforts: 1. Four-volume study (that comes up with a master plan); 2. [Applied for a] Master Plan; 3. Comprehensive zoning ordinance; 4. Sewage and drainage studies; 5. Capital budget (6 years); 6. Capital program (12 more years). Then city adopts a growth management provision, which limits number of units per year (sets up a point system like Petaluma case), listed essential facilities that were needed, also worried about a takings claim if this plan lasts for 18 years (P’s lawyers going to argue no authority to implement these plans i.e. no statute that allows you to do this, argue it’s a taking, and the plan is exclusionary). 
· Lawyer Advice: Town went through all those efforts before changed anything because their lawyer told them to do this in order to show there’s an infrastructure deficit/that they can’t come up with it in time to service the development as it comes in, so put together a budget to do it in 18 years. It’s so helpful to do this way because shows they have a legitimate purpose that’s grounded in an area that’s very traditionally land use (infrastructure) and therefore, by implication, it shows that it’s not exclusionary – its purpose is for something entirely different. There will inevitably be exclusion as a result of plan, but they’ve shown that the exclusion comes for a very legitimate reason and that is a deficit in the infrastructure. 
· Plan addresses Potential Takings Claim:
· (1) Can advance subdivision approval by putting in the infrastructure by developers themselves. Helpful for takings claims because all they’re saying is if want city to do it, have to wait, but if want to do it themselves, they can go ahead. 

· (2) Can get a vested right during the year in which your points are going to allow you to build, this helps a taking claim because they’re saying giving you get a right to build that vests in the future, but so much better than saying developers get nothing in the future. 
· Holding: They invented this thing called special permit where had to have certain number of points – this was an amendment to zoning ordinance, and one of the arguments was that they had no authority to do this. Court responds to this argument by saying the basic goal of subdivision control is about infrastructure, the Ramapo plan is about infrastructure. So zoning doesn’t allow you to have the authority to do this (and Ps would’ve argued that ends the case since bottom line is they don’t have authority to do this), but court said have to look at subdivisions because subdivisions are all about infrastructure. City attorney wanted to admit it as an amendment to the zoning ordinance, so to back up authority to do this (since opponents would say there’s no statute giving you the authority to do this), say clearly there’s land use authority over infrastructure (which is under subdivisions), so argue to the court that this form of controlling infrastructure is not foreign to land use, and then argue that should look at the whole thing as a unified one, and that’s what the court does. 

· Court said don’t know if Ramapo will be able to carry whole plan out, but said we’re going to believe in their good faith efforts that they’re going to try to carry it out (i.e. questionable that they’ll have enough money to install all the infrastructure, Selmi thinks very likely they’ll fall behind), but opinion leaves open the question of what’s going to happen if they can’t keep pace with the plan (which likely makes developers feel better about this whole plan). 
Equal Protection and Discrimination
· Cleburne Case: People bought property with intent of using it as a group home for the mentally challenged. City told them they needed to apply for a special use permit for operation of home, so they did. The house was zoned for this type of use but zoning regulations required special use permit for construction of “hospitals for the insane or feeble-minded, or alcoholic or drug addicts, or penal or correctional institutions. City said mentally challenged facility fell under hospital for feeble minded. City denied permit, landowners sued. 
· Holding: The argument here is that this is a suspect class, and if found to be a suspect the ordinance/statute gets heightened scrutiny, but court finds that this is not a suspect class because not that worried about this class because they’re not powerless in getting legislative protection – they’re able to get legislation so not a suspect class; laws are addressing issue of group homes for mentally challenged; and there’s a variety of other groups in same position. So court then left with basic equal protection claim, and so court is asking whether the city rationally discriminated (which is a substantive claim). The court looks at the other uses, and looks at the particular use that they’re proposing, and ask whether there’s some about some characteristic or impact of these individuals that are going to be in this house that are sufficiently different from the ones that don’t require permits such that you can say you can distinguish between these land uses (i.e. don’t require permit for senior citizen group home, but do for mentally challenged home). Would have to show there’s something related to characteristics of mental disability that related to land that differentiates it from other class, and couldn’t so court holds city violated equal protection clause. 

· Court’s Reluctance to say this is a suspect class is because then they would have to be making a substantive decision. Courts are generally avoid ever making a substantive land use decision because there’s no way with substantive review that a court is able to look at reasons why city decided to zone property a specific zone and deciding what are the criteria that decides that property should be R-1 instead of R-3 (ex) – that’s about the city making substantive choices for how they want to the city to look and courts don’t have any ability to look at that and no standards that they could uniformly apply in case after case after case. 
· Class of One – City of Willowbrook v. Olech Case: Olech to connect their property to city’s water supply, city required 33 foot easement, Olech said 33 requirement was irrational and wholly arbitrary since city only required 15 foot easement for other property owners in the area. Also argued that city’s demand stemmed from ill will resulting from the Olech’s previous filing of an unrelated lawsuit against the city that Olech won, so intended to deprive Olech of her rights. 

· Holding: Supreme Court grants cert to decide whether a single person/class of 1 can bring an equal protection claim, and decides that a single individual may bring an equal protection claim. 

· Concurrence (very important): Worried about these run of the mill zoning cases will all become constitutional claims, and says the ill will of the city is an added factor that prevents all these cases becoming constitutional claims. 
· Lower courts have interpreted this ill will to be a necessary component of brining class of 1 equal protection claim. 

· Equal Protection – Village of Belle Terre v. Boraas: Village has restricted land use to one-family dwellings excluding lodging houses, boarding houses, fraternity houses, or multiple-dwelling houses by defining the word “family” to mean either: (1) one or more persons related by blood, adoption or marriage living as a single unit; or (2) two unrelated people. Plaintiffs are college students, Belle Terre obvi doesn’t want college students here, plaintiffs claim equal protection that they’re not being treated equally from people living together who are related. 
· Holding: Court upholds city’s statute because it’s not aimed at any particular group, the statute has a rational relationship to distinction between plaintiffs and married families and state interest (“a quiet place where yards are wide, people few, and motor vehicles restricted are legitimate guidelines in a land-use project addressed to family needs”). 

Environmental Protection
· Environmental Impact and Report Process:

· CEQA and NEPA: Theory arises that all of a sudden there’s this environmental degradation/pollution, and a lot of discussion starts on hot to get a handle on that, and one of the ways to do so is if its actually a polluting source, can pass legislation that requires permits with controls on them (that’s what environmental law does). 

· Now, after these acts, almost no land use decisions with an environmental consequence get made without governmental approval. 

· CEQA and NEPA says that applicants for a project must prepare an environmental impact report (EIR) and any project that you intend to carry out that may have a significant effect on the environment. This law has sweepingly applied so most applicants must prepare an EIR. 

· Contents of EIR: Developers must consider the environmental consequences of their project, alternatives to project and those consequences, and mitigation measures (measures that would mitigate the environmental consequences of a project).

· Process of EIR: The city then circulates the EIR for public comment, and opponents can file comments to the project. The public agency must then be given time to respond to those comments. At decision making state, public agency will first have to certify that the EIR is complete and does what it’s supposed to; agency can then approve the project after considering the information, then usually at that point they will put mitigation measures on the project.
· Big Litigation Points: Get litigation over whether the impact report is complete/sufficient and lawsuit is about the environmental analysis. Also litigation over whether developers should have to have created an impact report when they didn’t (CA case law is very favorable because if there’s any evidence in the record that there may be an impact, have to submit a report because purpose of report is to answer question of whether there will be an environmental effect and can’t short-circuit that by making a decision that there’s no impact but there’s some evidence of may). 
· Vinyard Area Citizens v. Rancho Cordova Case: Developers were going to build this huge project – essentially building a city. Submitted an EIR, and board had approved it, that said where likely source of water would be for their short term water supply (court finds sufficiently analyzed this issue), but for their long term water supply, said potentially going to get it from two different water sources (both inefficient on their own to supply water needs), one was from underground wells, other was from future diversion from the American River. But developers didn’t have legal entitlements to either of these sources, so agency put condition that the water supply must be identified before any permits approved. 

· Holding: The EIR requires you to analyze the environmental effects of the project, so Ps argument here is that they didn’t analyze the environmental effects of the project sufficiently because haven’t identified the water source sufficiently so you can’t analyze the environmental impacts of the project. Court says developers don’t need to definitively identify a water supply, just need to identify a reasonable likelihood of supply. Court says only have to show a reasonable likelihood instead of identifying definitively a water supply because likely from the recognition that on a long-term basis, finding water is an involving process, it’s just not likely that for a project that’s building out over a long period of time like this one is, and given the water supply in CA, that developers may know right now exactly what the water supply’s going to be. Court found there was a reasonable likelihood of water supply in the short term, but wasn’t enough reasonable likelihood in the long-term water supply (inconsistent demand numbers for long-term water supply likely had big part to do with it and because they had no entitlements to water).
· What would happen is this approval would get overturned, have to go back and either get more specificity on the long term plans or be in limbo for awhile.
· Note: This law doesn’t allow you to get to what the plaintiffs’ real concerns are – directs you to litigating a different issue. People who don’t agree with the projects usually sue claiming that they didn’t analyze the effects of the project enough as a way to prevent the project. 
Protection of Cultural & Aesthetic Values
· Anderson v. City of Issaquah Case: Anderson seeking a land use certification (might be some sort of certification you need for architectural/aesthetic reasons). Zoned for type of building wants to build, but clear there’s some additional requirement regarding aesthetics. Legal requirements board is applying somewhat vague and contradictory (said must be consistent with style of buildings near it, but cannot be monotonous). Anderson’s plans varied from style of buildings near it, tried to work with board, but certain things he wouldn’t get rid of. Board ultimately denied because said that applicant was not sufficiently responsive to concerns expressed by the commission. In the fourth finding commission made for denying project, they essentially just incorporated the commissioner’s statements that he found when he drove down the street. And the statements by the commissioner were an attempt to put meaning into the ordinance terms to make the ordinance less vague. Ps file suit arguing vagueness of ordinance violates due process. 
· Holding: Neither Anderson nor Commission may constitutionally be allowed to guess at the meaning of the code’s building design requirements by driving up and down the street looking at good and bad examples of what has been done with the other building. Thus, court finds statute too vague and does not survive a due process challenge – because the commissioners has no objective guidelines to follow, they necessarily had to report to their own subjective feelings. 
· Asselin v. Town of Conway Case: City had ordinance that prevented shop owners from using internally lit store signs, only allowed externally lit signs because interests of the city were: (1) preserve mountain views/vistas, (2) don’t compete with the natural environment, (3) promote small town community character. Ps store signs violated ordinance, city told them to change, they filed suit. Rationale for aesthetic regulation was the city wanted to promote a country community character accustomed to having hanging signs or a business community that operated mostly during the daylight hours and not in the evening. Expert for city testified that internally illuminated signs appear as disconnected squares of light at dusk and night, and overall effect of an internally lit sign is to create a visual block whereas external lights soften the impact of the signs in the darkness. 
· Holding: Holds this ordinance/statute survives a constitutional claim, i.e. there was a rational basis for statute. 

· Test: Review of a substantive due process claim is whether the provision constitutes a restriction on property rights that is not rationally related to the town’s legitimate goals. 
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