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SECTION 1:  LAND USE TOOLS            
A.  General Info

I. Players in Land use

a. the local government

local govt always must have authority for what they are doing- start here-do they have authority in the first place?  Authority must come from 2 places:
1. 1) the state constitution or state statute

2. 2) local ordinance that gives them authority
ii. city council:  local elected body

iii. planning commission:  no elected; appointed by city council; look at developments before the city council does
iv. zoning administration:  bureaucrat who works for the city

v. planning director:  appointed by city council who is his boss

vi. planning staff:  work for planning director

vii. city attorney:  ensures that land use conforms with the law

b. development team

i. developer

ii. architect

iii. lawyers

iv. lending institution

c. Third Parties

i. neighbors

ii. business groups

iii. labor groups

iv. environmental groups

v. civil rights

II. Land Use and Ethics

a. What role should land use play in society?

i. Maintaining social order:  used in England

ii. Reform

iii. Protecting the Environment

1. laws develop that require conformity w/ environmental goals

2. have more careful procedures to get developments 

b. Issues in Land Ethics:  Beatley

i. Geographical Issues

1. what effects of land use should be considered?

ii. Temporal Issues

1. Over what time period should we look to?

iii. Non-Human Issues

1. should these be taken into account?

III. Standing

a. as long as you can show that you were injured by a land use decision, you will have standing

b. standing can be a problem in housing discrimination cases

B.  Zoning

EUCLIDIAN ZONING
· Definition:  The local govt rationally decides which types of uses and densities should be allowed throughout the city, it then passes a zoning ordinance implementing its conclusions, and then is acts mostly as an observer as the operation of the ordinance shapes a rational development pattern throughout the jdx 

· divide property into use, height, and area districts

· is grounded in the city’s police power

· Consequences of Euclidian Zoning

· Separation of Uses

· homes separated from business so ppl cannot walk

· sprawl and pollution result

· response:  New Urbanism

· mixed uses are good-allows ppl to walk to businesses from their homes

· How does Euclidian Zoning work?

· the MAP tells you what the zoning designation is for your property.  You then go to the TEXT to determine what the permitted uses are in your area-use/height/area designations

· Village of Euclid v. Ambler Realty, USSC 1926:   The USSC upheld the constitutionality of zoning
· The zoning in question kept industrial land uses in the center of town- near the RR tracks.  This drastically reduced the value of P’s land that was away from the center of town.  P brought a facial challenge to the zoning law:  is a zoning ordinance invalid because it violates the constitutional protection to the right of property by regulations, under the guise of police power, that are unreasonable and confiscatory?

· The court upheld the zoning by analogy of NUISANCE LAW:
· the court thinks the zoning analogy holds up when talking about homes v. apartment buildings:  apts cause traffic, parking problems

· problem is that many families can’t afford homes, especially lower income families- so zoning premised on avoiding conflicts bw homes and apts allows cities to use zoning power to exclude certain ppl from certain neighborhoods.
· the Court points out that the zoning decisions were made by elected officials.  This effects the courts review because the court presumes legislative decisions are valid- get RB review- and burden is on challenger.  Get judicial deference. 

· is a local govt really acting legislatively when it is making zoning ordinances?  Here probably yes.  But what if the local govt changes the ordinance w/ regard to a specific piece of property?  Is this a legislative decision, or is it more of an adjudicative decision?  

· the Court is not upholding all zoning:  zoning can still be invalid as applied to a particular piece of property

· Relationship between zoning and nuisance law
· The analogy

· this analogy was used by the USSC in Village of Euclid to uphold zoning

· Nuisance law applies the concept that what is appropriate in what place may be inappropriate in another.  

· so Nuisance law and zoning laws are both trying to avoid conflicting uses. 

· Zoning is trying to prevent nuisance from ever arising and to prevent frictions in land uses
· Zoning advantages:  is prospective, so prevents the nuisance from ever developing.  

· Problem with the nuisance analogy

· While when zoning that prevents a factory being built next to a house does prevent nuisances, when zoning schemes are cumulative, they allow homes and factories to be built in the same areas.  

· And zoning can prevent homes and duplexes from being built next to each other- but this would be loser nuisance case.

· Post Euclidian Points:  

· Presumption of validity:  legislation will be presumed valid

· Standard Zoning Enabling Act

· this is why zoning is so uniform throughout the country even though it is controlled by local govt.

· put together by Herbert Hoover when he was Sec. of Commerce
· Financial Effects of Zoning
· can take away a lot value that a piece of property would have in a free market
· but can also grant windfalls if you can get property rezoned
· Village of Euclid held that diminutions in property value are not unconstitutional and the govt does not have to compensate land owners (not a taking)
PERMITTED USES:  Applying Euclidian Zoning

Definition of a permitted use:  as a matter of right, you are permitted to do that use on your property.  So you can go to building dept., submit application to build and they have to give you a permit because it is a permitted use. 

· Inclusive v exclusive zoning ordinances
· Inclusive:  have a list of what permitted uses are, anything not listed is not a permitted use.

· this is the typical ordinance 

· Exclusive:  lists what uses are not permitted- everything else is permitted. 

Gaffney, VA SC, 1992:
· dealt w/ whether a nudist recreational facility was a permitted use. 

· in determining the use on the land, does whether or not ppl are clothed have any effect on the land?  

· In may effect property values of surrounding land.  But the purpose of zoning isn’t primarily to maintain property values, the primary purpose is nuisance.  
NON-CONFORMING USES
What happens when an existing use is no longer allowed under a new zoning ordinance? 
· Non-conforming uses are allowed to continue w/ certain terms and conditions.

· can be very valuable bc you can do things w/ your land that no one else can do.

· how can a right to continue a nonconforming use be lost?

· the landowner cannot alter the use of the property or stop using it in the nonconforming way

· in some jdx, if the property was completely or substantially destroyed by fire or natural disaster, nonconforming use rights may be terminated. 

· Other jdx say you can rebuild as long as you don’t expand or change use. 

· what is the scope of the nonconforming use?

· use cannot be expanded or enlarged; structure cannot be expanded

· some states follow “natural expansion”

· land use w/ valid non-conforming use is allowed to make normal repairs

· change in ownership, occupancy, or name of business doesn’t eliminate right

· what devices can the a jdx use to eliminate nonconforming uses?

· can be terminated after a sufficient period during which the investment in the property can be amortized—Amortization Period

· idea is that owner can make up its losses in this time

· reasonableness of time: balancing public good against private loss

FLEXIBILITY DEVICES

were developed bc Euclidian zoning is very rigid but some flexibility is necessary

· Includes:  Amendments, Variances, Use Permits, (these first 3 are the traditional flexibility devices) Floating Zones, Planned Unit Development, Conditional Zoning, Site Plan Review

1.  AMENDMENTS

Zoning Ordinances can be amended in 2 ways:
1. amend the map

2. keep zoning the same on existing property but go to the text and change the uses that are allowed in that zone

Concern w/ rezoning:  arbitrariness and spot zoning. 

First ask:  Is the rezoning Arbitrary?

· this is a fact intensive determination

· factors that go into determination if rezoning is arbitrary.  Rodriguez
· existing uses and zoning of nearby property

· extent to which property values are diminished by particular zoning restrictions

· extent to which destruction of plaintiff’s property values promote health, safety, morals or general welfare of public

· relative gain to public as compared to hardship imposed upon individual property owner

· suitability of subject property for zoned purposes

· length of time the property has been vacant as zoned, considered in context of land development in its vicinity

· evidence or lack of evidence of community need for a proposed use. 

if a rezoning is arbitrary, most courts say it is spot zoning and invalidate it.  

Spot Zoning: 

· DEFINITION FROM NC SC:  zoning ordinance that singles out and reclassifies a relatively small tract owned by a single person and surrounded by a much larger area uniformly zoned, so as to relieve the small tract from restrictions to which the rest of the area is subjected to. 

· RESULT OF DETERMINATION THAT REZONING IS SPOT ZONING

· A majority of courts say that if a rezoning has been determined to be arbitrary and thus spot zoning, then the ordinance must be invalidated

· A minority of courts say that spot zoning is not per se illegal- it can be reasonable

· is the spot zoning reasonable:  Factors for determining if spot zoning is reasonable.  Covington. 
· 1)  size of tract in question; 

· 2) compatibility of disputed action w/ existing comprehensive zoning plan;

· 3) benefits and detriments to owner, neighbors, and surrounding community; 

· 4) relationship of uses envisioned under new zoning and uses currently present in adjacent tracts.

· Concern about spot zoning

· politically well-connected ppl may be able to property rezoned when unhappy w/ current zoning

· undermines entire purpose of zoning ordinance which is supposed to create an overall plan for the entire jdx

· used to benefit individual land owner but is not in the public interest. 

Covington: NC SC, 1992

FACTS:  C&D wants to have property rezoned so they can get more money in rent.  Property is rezoned from Office& Institutional 1 to Conditional Use Business 2 w/ condition that use would be restricted to uses allowed in O&I 1 plus use of electronic assembly( so don’t get all the business 2 uses.  

The court rejected the city’s arguments that the rezoning was not arbitrary

· the rezoning did not revitalize downtown because it didn’t bring in any new jobs or offer any new services

· city didn’t look hard enough to find a tenant whose business would conform w/ existing zoning

· if not fitting tenant could be found that it may be in the public interest to rezone

2.  VARIANCES

· General Info:

· variances are deviations from the zoning ordinance

· they are allowed in the zoning ordinance but you must apply for a variance 
· variances are approved by zoning board of appeals rather than the planning commission/city council
· Adjudicative in nature:  variances are a judicial decision so there are due process rights

· If the nature of the area is changing then variances aren’t the proper tool to use bc they do not address all the necessary issues such as roads, sewers, etc.  In this situation, rezoning is more appropriate.  

· Two types of variances:

· Use variance

· allows owner to use the land in a manner that is different from the uses prescribed in the zoning ordinance

· not allowed in CA

· Area variance

· catch-all category for all non-use variances. 

· includes lot size, set back, height, yard requirements

· usually it is easier to get an area variance than a use variance

· Test:  in order to be granted a variance, jdx apply one of two tests:

· Unnecessary Hardship

· To establish unnecessary hardship:

1) property cannot reasonably be used in a manner consistent w/ existing zoning

· can a reasonable return be derived from property as it is zoned?

· a reasonable return may depend on how much money has been invested in the property

2) landowner’s plight is due to unique circum. and not to general conditions in the neighborhood that may reflect the unreasonableness of the zoning

· hardship is not shared by all others

· the remedy does not lie in amendment of the zoning ordinance itself

3) a use authorized by the variance will not alter the essential character of a locality
4) the hardship is not the result of the applicant’s own actions

· Practical Difficulties

· many jdx treat these 2 tests as the same things

· some say unnecessary hardship is harder to meet and apply it to Use Variances
Janssen v. Holland Charter,  
· developers want to change zoning from Agricultural to Single Family Residential Zoning

· Plaintiffs argued the land was too big to qualify for a variance
· court found there was no size restriction in the zoning ordinance so it did not matter that the parcel was so large

· However, Ps argument was meant to address the very nature of variances-- that they needed to be relatively small bc if the piece of land is that large an amendment to the zoning ordinance is the proper tool

3.  CONDITIONAL (SPECIAL) USE PERMITS

General Info:
· certain special uses are in the zoning ordinance- envisioned to be proper under certain circumstances.  You apply to the planning commission for a permit to do one of these special uses; the commission can put conditions on your use. 

· there is no need to amend the zoning ordinance w/ a conditional use permit bc the uses are already envisioned in the ordinance. 
Jones v. City of Carbondale

· developer wanted to build a juvenile half-way house; city council approved a special use permit; Jones opposed the permit and took city to court

· J argued that this was in fact an amendment and not a special use permit so a larger vote was needed for approval

· argument 1:  permit has conditions on it that are not in the zoning ordinance so it must be an amendment.  Rejected by court:  statute is clear that it is acceptable to impose conditions on special use permits

· argument 2:  since the zoning map was changed to reflect the permit, it was in fact an amendment bc every time you change the zoning map, you have amended the zoning ordinance( that is black letter zoning law

· prof likes this argument but the court rejected it- the city was bound by another statute to keep the zoning map up to date w/ what uses are allowed so court found this wasn’t an amendment. 

4.  FLOATING ZONE

General Info:

· give greater individual consideration to land owner, moving away from rigid and uniform Euclidian zoning

· Are not attached to any specific piece of property, so you can’t tell ahead of time what the use of a specific property will be, but can land in certain specific zones w/ approval from the city council. 
· Individual property owners applies for a floating zone
· the piece of property must be 
10 acres or larger for floating zone to land.

· subject to attacks of spots zoning and lack of uniformity

· however, these attacks are generally rejected by the court. 

Rodgers v. Village of Tarrytown, 
Floating zone was an apartment zone- the rest of the area was single family housing.  Rodgers was a neighbor whose land was too small to be eligible for a floating zone so he challenged his neighbor’s floating zone.  R alleged the floating zone was spot zoning
· Spot zoning:  singling out of an individual parcel for a land use inconsistent w/ neighbors to benefit property owner. 

· this floating zone seems to meet def of spot zoning but court found it was not spot zoning. 

· Not spot zoning:  Rather than looking at if the larger area had different uses, the court focused on whether the zoning was changed solely for the benefit of the individual landowner or whether it was does pursuant to a comprehensive plan for the general welfare of the community.  

· while single property owner was singled out, he wasn’t the only one who benefited- the found the zoning benefited the welfare of the entire community

· this floating zone is the result of a comprehensive plan.
2 means to the same end argument:
· the city could have accomplished the same things by amending the zoning ordinance or w/ a floating zone.  So the court shouldn’t invalidate what the city did just bc of the method it choose if there would be no claim of illegality had it chosen another method.  

· is there really no difference is an amendment or floating zone?  what about from neighbor’s perspective?
· w/ an amendment, neighbors are put on notice that the property next door is zoned for apt buildings.  But w/ a floating zone, there is no notice- the do not show up on zoning maps. 

· However, ppl can also petition for a rezoning so neighbors really don’t have that much certainty. 

5.  PLANNED UNIT DEVELOPMENT
General Info:  

· in essence, a PUD is a floating zone w/ mixed uses- it must land somewhere. 

· can put multiple uses on the same plot of land. 

· allows creative planning bc there is no preordained type of use

Peters v. Spearfish, South Dakota, 1990
· Landmark applied for  and was granted a PUD (for various types of housing and green space for rec activities) in an area zoned agricultural.
· ISSUE #1:  Did city have authority to approve a PUD in agricultural zone?

· Yes, the local ordinances allows this

· ISSUE #2:  What are the population densities that are allowed in this PUD?  are they limited to the populations allowed in an agricultural zone? 

· Ordinance says: “overall population densities do not exceed the densities of specific residential districts.”  

· P argues: :  the specific residential density is the density allowed in an A-1 district(1 per every 40 acres.  

· this would destroy the PUD

· this argument makes sense bc:  the area is zoned for A-1 and the PUD doesn’t change that.  If you allow the density to be changed to that of a residential area, then you’ve undermined the A-1 zoning. 

· Prof says the language of the ordinance does not support Ps argument.  doesn’t make sense that specific residential district means agricultural district bc argi districts are NOT residential districts. 
· Developer’s argument:  the ordinance allows modification of  agri density- can look to densities in other residential districts.  This would allow them to choose residential districts that would allow the PUD to fit in.  
· OUTCOME:  the court finds the statute to be ambiguous and that the developer’s argument could abolish agricultural districts all together (but only through the use of PUDs). 
· since it is unclear what the city intended w/ the ordinance, the court overturns the trial court.  This allows the city to amend the zoning ordinance if it does really want the development to go in. 
CLUSTER ZONING:
· like PUDs but only have one use; 

· allow you to cluster a specific use in one area of the property and leave the rest open
6.  SITE PLAN REVIEW
General Info:
· WHAT IT IS:  requirements/procedures you have to go through to get a building permit- can be used to deny even a permitted use

· PURPOSE:  to give the local jdx the chance to analyze the precise features of a development project- a review of your plan

· SCOPE OF REVIEW:  will turn on the local ordinance and any governing state statutes. 

· since the review is adjudicative/quasi-judicial in nature, applicant gets due process
Could the local govt have intended the design review to be so broad as to in essence be a reconsideration of whether the use should be permitted there?  

· some courts say the design review has to narrower- cannot reconsider the permitted uses.  

· the courts are split as to whether a local govt may reject a permitted use based on site review ordinances or not. 

 CO Springs v. Securcare, CO SC, 2000
· Ps plan for mini-warehouses was approved, but plan to add service station was denied.  Services stations were specifically listed as permitted uses in the zoning area. 
· there was a local ordinance that stated applicant needed development plan approval before developing:  no plan shall be approved unless consistent w/ intent/purpose of zoning code and is compatible w/ land uses surrounding the site
· what does this language give the planning commission authority to do?
· since there is an ‘and’ it may give the city discretion to say the gas station isn’t compatible.  counter-argument: read compatible more narrow- since the zoning ordinance specifically allows gas stations, how can you say they are incompatible—you can tell if something is compatible by looking at what uses are permitted?  Flaw w/ this argument:  it makes the second part of the sentence mean the same as the first part- that doesn’t make sense.  

· can’t interpret the word compatible to allow the jdx to make a de novo interpretation( you’ve made permitted use a conditional use if you do this.  This suggests that the phrase compatible means something less than de novo decision.  

· considerations in review criteria that commis can look to :  harmonious w/ surrounding land use and whether the proposed project complies w/ the requirements of the zone district

· so how do you determine what “compatibility” means?
· Look to the Code- other relevant provisions- because the entire code is supposed to be consistent.  If compatibility is given the broad interpretation, you’ve made the term permitted use meaningless- turns into conditional use.  Next need to find something that limits “compatibility”

NOTE ON BARGAINING 

· seen in use permits, floating zones, PUDs, 

· not seen in traditional Euclidian zonings

· Objections to bargaining:  

· contracting away police power

· contract zoning was illegal and bargaining is away to get around illegal K.

· interferes w/ the process:

· public hearings become a sham if developer and city council have already reached an agreement

· substantive objections: 

· can result in fraud, undue influence

C.  SUBDIVISION REGULATION
historical background

· post WWII there were large tracts of land that the govt needed to get a handle on in order to do so, developed subdivision regulations that are separate from zoning

Purpose:

· consumer protection:  protects ppl from buying a home and then finding out later that they need to set up sewage, electricity, etc

· infrastructure:  ensures that the necessary infrastructure is in place/available to properly serve the subdivision

· includes public facilities and services necessary

· the process of review should identify any potential problems w/ transportation, sewage, water, schools, etc

· Discretionary (site by site review): allows subdivision in one area to be very different from one in another area.  
· allows disclosure and mitigation of environmental harm

· assures that the site is well-planned, attractive, safe, and compatible with adjacent developments

· Cost Shifting:  initially, the city paid for the infrastructure but now developer pays.  this allows costs to be distributed by developer to the home buyers.

Procedure

· land must be zoned residential, and you must apply for subdivision approval

· an adjudicative process (not legislative)

· review is a discretionary administrative decision and as such govt must conform w/ the standards established by statute, ordinance, regulation or adopted by the courts.  Such standards are designed to aid judicial review of the decision.
· decision must be supported by substantial evidence in the record and the local govt must clearly communicate the reasons for a denial 

· case-by-case review

· Maps are used

· Tentative tract map of the subdivision

· shows were everything will go- homes, infrastructure, etc

· local govt reviews this map and then gives developer a long list of conditions that must be complied with

· the USSC has recently limited the authority of local govts to impose conditions on subdivision applications

· Final tract map

· after complying w/ conditions, developer submits final map, which will be approved if all conditions are met.
· this is recorded

· after approval of final tract map, developer seeks building permits

Lawyering the Lawsuit:  Burrell v. Lake County Planning Comm. (Ind Ct App)

FACTS:  Planning commission denied approval of B’s preliminary subdiv plan.  Court heard testimony about drainage problems on the land that would be exacerbated by the subdivision.  

The commission’s reason for denying the approval is that the subdiv would have adverse effect on health, safety, and general welfare of the community.  Comm made no finding of facts initially but did after the court instructed them. 

B is claiming the Comm’s findings are not supported by substantial evidence.

· court’s inquiry will focus on whether the commission’s decision is founded on a reasonably sound basis of evidentiary support

· should sustain the comm’s decision if it is correct on any of the grounds stated for disapproval of the plan- even if there is contrary evidence in the record.

· here the comm. had a very large record which helped there case- easy to find evidence supporting their decision.  What did B do to try and get around the record?

· questioned the expertise/accuracy of the comm’s witness

· planning staff had recommended approving his project

· their recommendation is very important bc they have expertise and aren’t paid for testimony like experts are.  Their job is to protect the public

Even if B wins: 

· all he gets is another chance to argue in front of the Comm-they can still turn him down

· in this case, it’s unlikely the Comm would settle w/ B bc the denial was based on public health and safety and the community was strongly opposed to the project. 
VESTED RIGHTS
· ISSUE:  Since there is inevitably a time gap between the tentative tract map and the final tract map, what happens when state and local standards have changed as a result of new/different zoning, planning, or subdivision criteria?  SO when does the developer have a right to build that cannot be altered by any subsequent change in regulation?

· Early v. Late Vesting

· local govt oftens want to withhold vesting until late in regulatory process

· gives them more time to make changes if they become aware of environmental/infrastructure problems late in the process

· developers often want early vesting rights:  want to be able to complete their project w/o the imposition of any new criteria

· Majority rule:  no vested right under existing zoning regulation prior to issuance of permit or official approval of a proposed subdivision

· 2 things that decide vesting rights

· 1) constitution:  at some point, the local govt commits a taking or violates your due process rights by taking away right to build

· 2)  state statutes:  try to delineate exactly when a right is vested
· Western Land v. City of Logan (Utah SC, 1980)
· FACTS: there is a bad zoning ordinance in city- includes residential use as matter of right in manufacturing zone.  

· subdivision approval was rejected because of problems w/ land:  

· surrounded by RRs

· development contrary to city’s master plan and land use ordinance

· access roads were inadequate

· RULE ADOPTED BY COURT HERE: UT rule

· entitled to building permit if proposed development meets zoning requirements in existence at time of application and he proceeding w/ reasonable diligence absent compelling countervailing public interest.

· if city has initiated proceedings to amend zoning, LO who later files application for permit may not rely on original zoning
· Zoning Estoppel
· estops govt from exercising its zoning powers to prohibit a proposed land use when a property owner, relying reasonably and in good faith on some govt act or omission, has made a substantial change in position or incurred such extensive obligations or expenses that it would be highly inequitable to deprive owner of his right to complete his proposed development

· Positions of courts

· some courts hold that before a building permit is issued, no amount of action of the owner is sufficient to bar application of changes in zoning ordinances bc there has been no govt action sufficient to support an estoppel—no LO has no vested right in existing or anticipated zoning. 

· other courts consider any substantial change of position in determining the estoppel issue

· Different tests used to determine if there has been a substantial enough change in position:  SUBSTANTIAL RELIANCE TESTS

· Set Quantum Test:  when owner is entitled to relief from new zoning if he has changed his position beyond certain point, measured quantitatively

· this is majority test

· Proportionate Test:  determines percentage of money spent or obligations incurred before zoning change as compare w/ total cost

· Balancing Test:  weighs owner’s interest in developing property and reasonableness of proposed use against interests of public health, safety, morals, general welfare

( the problem w/ all these tests is that they lead to litigation; there is no way to determine if there has been a substantial reliance w/o going to court. 
· Pending ordinance rule
· if ordinance has been proposed then any right is subject to pending ordinance

· if ordinance is already pending, then seems more fair to developer- he is on notice and govt isn’t likely to be passing ordinance just to mess up developer’s plans
Timing Problems:

· will always occur when there is an application process- when does developer have a right to build?  how long does the govt have to consider the application before they must make a decision?  

Solutions to timing problems

· vested rights

· Streamlining legislation

· sets deadlines on the govt’s consideration of an application

· what are the consequences of blowing the deadline for the govt?

· look to the statute first to see if it has consequences built in

· deemed approval is a possibility

· typically, the statute will not be clear. 

· what often happens after govt blows deadline?

· they will ask developer for an extension

· developer may be able to negotiate somewhat- get some procedural benefit in exchange for agreeing to extension

· developer won’t want to say no to city bc they risk getting project denied. 

· while that type of denial would be arbitrary, litigation would take years so developer will want to avoid suing if possible. 

· what if remedy is deemed approval and city asks for extension w/ 3 left on deadline?

· what would city atty advice local govt?  that it would be best to decide application before deadline since otherwise they will loose control of project.  

· what is developer going to do if city denies?  they will sue you and claim that the denial was arbitrary bc denial wasn’t based on merits, but was based on running out of time/avoiding deemed approved. 

· so city atty will try to get govt to couch decision, make it seems to have been made on the merits.

· Norco v. King County (WASC, 1982)

· Under WA law, Norco wasn’t entitled to vested rights (WA law states: landowner obtains vested right when makes a timely and complete building permit application that complies w/ applicable zoning and building ordinances in effect on date of application. ( Norco had only applied for preliminary plat approval.

· So Norco tried to say they have a vested right bc the govt failed to comply with the streamlining statute- decision within 90 days.  While the statute doesn’t say what remedy for blowing deadline is, Norco assumed it was “deemed approval.”

· While court didn’t find Norco had a vested right, it did find that Norco had a right to have the city decide its application based on the zoning ordinances that were in effect at the end of the 90 days.

· 2 policy issues with streamlining & Vested rights
· 1) govt has interest in keeping regulatory control over program for as long as possible bc situations change/problems arise

· 2) developer wants certainty—bc has lot of money tied up  and until he has a vested right all that money can be wasted. 

· very difficult to reconcile these policies—so legislature tends to be ambiguous bc legislators don’t want to upset anyone( so ppl end up in court

SUBDIVISION REGULATION ANALYSIS:

1. DOES THE LOCAL GOVT HAVE JURISDICTION?

In order to determine if there is jdx, it is necessary to determine if a subdivision exits.  If the development is not in fact a subdivision, then the govt has no jdx to regulate as such. 
· read the statute to determine if the development falls under the definition of a subdivision

· generally, in subdivision law, courts side w/ the local govt

· don’t want to allow landowner to get away w/ doing minimal improvements and selling the land to ppl who intend to build homes bc this will cause enormous infrastructure problems down the road. 

· CA subdivision law

· a tentative and final map shall be required for all subdivisions 5 or more parcels

· in order to avoid dividing by 4 at a time to get around this, courts look at overall effect rather than each individual division.

Loftin v. Langsdon,  TN Ct of Appeals 1991

NOTE:  THE ORDINANCE INVOVLED HERE IS NOT TYPICAL OF SUBDIVISION REGULATION
· FACTS:  landowner wanted to divide his land and sell it for profit; he cleared an old easement, paved it, dug a ditch to help drainage, installed a water pipe and made arrangements to have power lines put in. 
· ISSUE:  Does he need to have subdivision approval before he can sell the land?

· STATUTE:  If the tracts are larger than 5 acres, then development is automatically considered a subdivision.  Otherwise, the development was a subdivision if the proposed division required new street or utility construction.  

· if development was a subdivision, developer needed Planning Commission approval

· What does “required” mean?
· possibilities:

· planning commission decides what is required-so you always have to go to them first
· problem w/ this:  the planning commission is decided a jdx matter and that is the job of legislative bodies

· what is need to sell the land

· let the marketplace determine requirements

· things are only required if the developer is building homes on the land, not if he is just selling the empty lot

· What does court say “required” means?

· here improvements were required by the imperatives of the marketplace

· but this doesn’t really mean anything bc the market changes--someone will always buy land, they will just pay less for it if it not improved.  

2. UPON WHAT GROUNDS CAN A SUBDIVISION BE DENIED?

· Most statutes allow the govt to consider off-site factors

· emphasis on having sufficient infrastructure to support the subdivision

· sewage, roads, etc

Garipay v. Town of Handover, (NHSC, 1976)

· FACTS:  tentative subdivision map was denied because planning board felt access road would be insufficient to support the increased traffic.  There were currently 18 homes on the top of a hill which was accessible only by a narrow windy road.  Developer wanted to add 49 more roads

· P argues that the planning board had no authority to turn down the subdivision based on an off-site, town owned road.
· but nothing in the statute says the planning board is limited to on-site factors

· Statute says a subdivision can be turned down if it is scattered or premature.  P argues this subdivision is not premature bc there are already homes up there- the town has decided this area is appropriate for homes, so it would arbitrary to turn down P when others were allowed to build. 

· court response:  just bc the area is ready for some degree of development doesn’t mean it is ready to handle all levels of development. 

D. FINANCING AND DEVELOPING INFRASTRUCTURE

Infrastructure is:  public facilities necessary to support development.

· municipalities are increasingly expecting developers to pay for infrastructure

· courts have typically sustained the imposition of on-site fees to the developer; in addition have routinely approved the mandatory dedication of portions of the subdivision for parks, schools, and other public facilities. 

· Other methods of paying for infrastructure:

· SPECIAL ASSESSMENT DISTRICT:  Owners of all property in the district that the facility will benefit are assessed an annual charge and the charge is used to pay off bonds issued to finance the facility’s construction. 

· however, local govt began to realize that low density, single family housing didn’t generate sufficient tax revenue to pay for infrastructure

· IMPACT FEES:  charges set according to the number of residential dwelling units or square footage of comm. and industrial projects- are imposed on developers at a rate that is designed to fund the expansion of the infrastructure needed to accommodate the proposed project. 

· used to pay for off-site improvements 

· 2 principle cases discuss the constitutionality of imposing infrastructure costs on developers:   Nollan and Dolan
· Takings Clause:  land use regulation does not effect a taking if it “substantially advances legit state interests” and does not “deny an owner economically viable use of his land

· Under the Takings Clause, there must be a reasonable relationship/essential nexus bw the condition imposed and the impact of the project that it is intended to alleviate.  The rough proportionality test requires that the condition must actually serve a legit state police power interest and the condition must be related both to the nature and to the extent of the impact of the proposed development.  Nollan and Dolan.
· the rationale is that if the govt could legally take the land under the takings clause (and not have effected a taking), then surely they can put a condition on the land. 
Nollan v. CCC: USSC 1987
FACTS:  Nollan wants to be a much larger home on his beach front property.  CCC approves building but places condition on building- Nollans must grant an easement which would go across the beach in front of Nollans’ property.  

STATE INTEREST:  the public has a right to use the ocean and w/ this new house, the public won’t be able to see the ocean; the new house will increase private use of shore front— this will somehow interfere w/ the public’s access.  

· there will be a cumulative burden on public’s ability to cross the shore line.  So the city wants to mitigate this w/ the easement, giving public access to beach

ANALYSIS:  here, there is a legit state interest so the govt could have denied the permit w/o effecting a Taking.  Accordingly, it is logically to allow a condition to be placed on the permit, since that is less intrusive than a flat denial.
However the court limits the govt’s power to impose conditions:

· condition has to serve same state interest as the interest served by power to deny permit. 

· this case doesn’t decide exactly how close the connection must be between the state interest and the condition (instead court just decides that the govt doesn’t even meet the minimal reasonably related test- no relationship at all here.)

Why wasn’t there a relationship here?

· main concern of govt was that the house would block view of beach from the road, but putting an easement on the beach does not affect what ppl see from the road;

· Scalia explains that the rationally related test of the Takings Clause requires a tighter fit that RB under EP or DP
Dolan v. City of Tigard (USSC 1994)

Court adopts the rough proportionality test to determine if there is a sufficient relationship between the state interest and the condition. 
· ROUGH PROPORTIONALITY: 

· need an individualized determination that the required dedication must be related both in nature and extent to the impact of the proposed development. 

· burden of proof on the city to justify the condition and prove there is rough proportionality. 

· conclusory statements that the condition could help the off-set the impact of the development is not enough.  Need to find the condition will or is likely to off-set impact

FACTS:  Dolan wants to expand her store/paving arking lot/add new structure.  City is requiring Dolan to convey (dedicate) the floodplain to them and to create a bike path adjacent to the floodplain.  

GOVT INTEREST:  traffic increase from the larger store (relates to bike path); paving parking will increase run-off and add to flooding (relates to flood plain dedication)

ANALYSIS:

· floodplain:  

· majority:  restricting building on the floodplain would be okay but requiring a dedication of the land does not meet Rough Proportionality. 

· dissent and professor:  since there is absolutely no nexus bw the dedication and the flooding, shouldn’t even see if the condition meets the RP test, should just outright reject it. 

· Bike path:  

· conclusory statements that the condition could help the off-set the impact of the development is not enough.  Need to find the condition will or is likely to off-set impact.  

Post Nollan-Dolan Issues:

· 1)  do N-D apply to fees imposed as conditions, or just to dedications of real property?
· While this issue is not settled, the CA Supreme Court has found that impact fees are also subject to the Nollan-Dolan analysis.  

· the court in Ehrlich v. Culver City (Cal. 1996) explained that whether the govt is demanding money or land, if there are no constraints imposed by legislative and/or political processes, then N-D should apply. 

· In Ehrlich, the court found imposing aesthetic/design conditions are not a taking (city can impose such conditions as part of its police power- like set back req’ments, parking conditions- the mere fact of a restriction on use, diminished value, or cost on the property does not equal a taking) however, so imposing an art fee is not subject to the ND takings analysis. 

· 2)  do they apply to legislatively established conditions, or just to conditions established on a quasi-adjudicative basis?

· city council can pass ordinance saying every new house has to pay a fee- this is a legislative enactment.  
· In CA, legislatively set fees are different, and are NOT subject to N-D.

· What is the difference bw legislative & quasi-adjudicative fees? 

· bc ppl have input when the legislature imposes a fee; the court is concerned about city’s imposing fees that have little to do with the development’s impact

· so if a fee was to be imposed on everyone, under Ehrlich there would be an argument that ND does not apply bc such fees are like a legislative decision to which the court should give more deference. 
· this is an important issue, because if ND were to apply to legislatively imposed fee conditions, this would give the courts a foothold into reviewing govt money payments—normally the courts are very deferential about the taxing power.  

Impact Fees
· FL uses the Dual Rational Nexus Test—specific-need/special-benefit standard
· 1 part deals w/ need( reasonable connection bw need and the growth generated by subdivision; 2nd prong deals w/ benefit( funds collected reasonably connected to benefits given to subdivision.  . 


· Volusia County v. Aberdeen, Fla. 2000

· city tried to impose a public school fee on a 55-yrs old and up mobile home park.  Mobile home park didn’t want to pay since they did not use the schools.  

· court found the fee did not pass the DRN Test:  found this development did not get any benefit from the schools and the development created no need for schools, so they shouldn’t pay school fees. 
· Fla SC explained that fees are different from taxes:

· taxes do not have to give specific benefit to property-may be levied throughout the taxing unit for general benefit of residents/property

· fees however, must confer special benefit on fee payer in manner not shared by those not paying the fee

· EARMARKING:  the 2nd prong of the FL test relates to earmarking:  must take fees and mark them to be used for what fee was collected for.

· Communities that collect fees and place the money in the community’s general revenue accounts may find that the impact fee is invalidated as to that project.  
Assessment Districts
HOW DOES THIS WORK?  The city sells bonds (based on cost of improvements) to the public to raise money to fund improvements; the landowners that benefit from the improvement then pay annual assessment to pay off the bonds/interest.  

· generally, assessment districts come about when people in the neighborhood decide they want certain improvements and get a petition signed; 
· traditional assessments are charged to the properties specially benefited on the basis of either: 1) the allocation to owners based on the front footage of the parcel in relation to the total frontage in the benefited district; 2) the percentage of assessed valuation in each parcel

· payments are made annually over a period of time 

· a CA court of appeals upheld an assessment district in which the assessment fee was paid at the time of the building permit application- allowing this is a stretch bc ppl are being charged before they receive any benefit.  J.W Jones v. City of San Diego
· scheme is attractive when facility costs and interest rates are low

· bonds can be sold below market lending rates bc the interest the bond purchaser gets is tax exempt

· preferred by developers bc easier for them to pass cost on to new residents

· harder for them to pass impact fees onto buyer if real estate market is soft and price competition bw builders is hi
Can a city impose an assessment district on a subdivision when the subdiv requires improvements?

· Strauss v. Township of Holmdel:  homeowner’s challenged a city imposed assessment district that was used to finance new sewage lines.  
· HO tried to make an EP argument but the court rejected this—applied RB test. 

· HO argued that they were being treated differently from other HO’s for whom the city paid for sewage. 

· court’s response:  this subdiv is different bc much more costly/difficult to put in sewage here. 

· HO’s 2nd argument:  being treated differently from other subdiv where the developer was made to pay for sewage

· court’s response: :  those other ppl paid for improvements too just in different way- developer probable increased prices of homes to compensate
· It is within the municipality’s discretion to determine if an improvement will be undertaken as a general improvement- whole township would pay or local improvement- specifically benefited property owners would pay.

E. PLANNING

Planning:  preliminary observations

· defining planning:

· concept of rationality

· the purpose of planning is to prevent arbitrariness and ensure the planning is rational.  The plan gives the courts something to measure govt action against.  Want extra process with regard to real property because the govt has tremendous power to effect land values/how ppl use land

· gathering of info

· laying out choices

· analyzing consequences of choices

· deciding

· relationship to regulatory decision

· in market society can you really plan for property?  

· standard city planning enabling act:

· model act created by federal govt- not followed by many

· Traditionally, there was no separate planning requirement but over last 25yrs, many states have adopted statutory provisions requiring local jdxs to adopt comprehensive master or general plans.  Additionally, many states require zoning, subdivision, and other regulatory controls to be consistent with the comp general plan( consistency statutes. 
· Spot planning:
· when the plan’s map calls fro one use and the landowner wants another, the landowner may try to resolve this by asking the local jdx to amend the plan map.  

· however, this undermines the plan’s overall policies, 

Kinds of Plans (Baer, p. 186)

· plan as vision

· where does the city want to go?

· plan as blueprint

· shows were roads go, etc not concerned w/ overall vision

· plan as land use guide

· gives some future vision; uninhibited by short-term political considerations. 

· plan as remedy

· cure for an existing problem such as slums

· in 1970s, to get federal money had to propose solution to an urban problem

· plan as process

· doesn’t matter what plan says, importance is the process not what comes out of it

FORM & CONTENT OF THE GENERAL PLAN:
A majority of courts in states where zoning must be in accordance with a comprehensive plan hold a plan external to the zoning ordinance is not required- don’t need a separate plan.  
· In other words, the plan can be implicit in the zoning ordinance.

· However, it is still a good idea to have a separate plan:

· this is some evidence that the city is acting in accordance w/ a plan

· easier to show judge what the comprehensive plan is if there is a separate plan

· if the comprehensive plan is done w/ a lot of citizen input and has been reasonably implemented, this sends a message to the judge- if you overturn this ordinance, you’re overturning something the entire city wanted. 

· Wolf v. City of Ely (IOWA SC 1992)

· The city zoned Ps property and then tried to enjoin Ps from operating their junk yard in pursuance w/ zoning.  P argued the zoning was not adopted pursuant to a comprehensive plan since there was no separate plan.  City argued there did not need to be a separate plan, rather the plan can be implicit in the zoning ordinance. 

· HOLDING:  while there is no requirement for a separate plan, this zoning was not in accordance w/ a comprehensive plan. 

· When determining that the zoning was not in accordance w/ a plan, the court looked at: 

· 1)  planning commission had authority to create a separate plan but did not do so. 

· 2)  there is no administrative officer in charge of zoning.  

· this indicates that zoning was being brought to the city council on an ad hoc basis. 
· 3)  city failed to use regional studies or do their own studies

· shows lack of info/ignoring info( lead to irrational decision making

· 4)  confusion over zoning map

· 4 different, possible maps

· 5) flaws in the zoning ordinance

· language was inconsistent(city cut & pasted several different model ordinances and failed to make sure the model fit the needs of this city. 

· 6)  the zoning was approved by resolution

· problem:  an ordinances is a legislative enactment, a resolution isn’t the proper method for approving a zoning ordinance. 

· Twain Harte v. County of Toulumne, (Cal. Ct. App. 1982)
· there was a State Planning & Zoning Law that required each county to adopt a general plan for the physical development of the county; the plan has to include 9 elements that were further enumerated and described. 
· ISSUE 1:  what does “population density and building density” mean?  (required to have a statement of these standards but not defined in statute)

· court determined:  for population density need some indication how many people live there (so can’t just use homes per acre bc that has no relation to how many ppl live there).  Also, if population density could be defined as dwellings per acre, that would be the same as building density. 
· ISSUE #2:  circulation element:  requires city to correlate roads w/ land use

· while the county listed 4 different kinds of roads, there is no correlation from the face of the plan.  


· court states that while there is no requirement that there is an inventory and data analysis followed by a program to solve problems in the inventory, there must be some way to determine if there is a correlation to land use. 
· Plans & takings:

· if the plan says your property is open area- can you sue under the Takings Clause?

· courts have said no:  the plan alone is not a taking- plans don’t regulate property

· What if there is a consistency requirement along w/ the plan, is this a Taking?

· current case law says no, but there is an argument that now the plan is effecting your land so could be a Taking. 

CONSISTENCY REQUIREMENTS
What if the plan is incomplete, can zoning be consistent w/ an incomplete plan?  3 different approaches:
1) no consistency is required when the plan is incomplete

2) have to be consistent w/ the part of the plan that is done

3) can’t find zoning is consistent (automatically inconsistent) if the plan is incomplete

a. this is CA’s approach

· Haines v. City of Phoenix (Ariz. Ct. App. 1986)

· city approved an application for a height waiver- allowed a 500 ft tall building in an area where other buildings were only 250 ft tall.  City argues there is no requirement for consistency since the general plan is incomplete

· P argues that the city must be consistent w/ the partial plan

· HOLDING:  must w/ consistent w/ whatever plan is adopted- even if not complete

· How to go about determining what should be done w/ a plan is incomplete: 

· 1)  look to the statute:  In Haines it said, “all zoning ordinances or regs. adopted…shall be consistent w/ adopted general or specific plans of the community”
· says adopted- could argue that this means what is adopted thus far, or OTOH could argue that that the statute assumes the adopted plan is complete

· 2)  Timetable for the plan:

· what if there is no time requirement for when plan must be complete?  

· if there was no time limit, and until the plan was complete the city would be considered to not have a plan and not be bound by consistency requirements, then it would be in the city’s best interest to keep delaying making a complete plan. 

· best way to get city to hurry up and complete plan is to tell them that they can’t approve zoning ordinances until complete bc there is no way they can be consistent w/ an incomplete plan.  

· Is it better to follow an incomplete plan rather than no plan at all?

· if the plan is only partially complete, you’re just guessing as to what un-done part will look like, may look totally different than when complete.  So what the point of being consistent w/ that? 

· What does consistency mean?
· the court in Haines:  basic harmony
· basic harmony: word basic suggests that there are some deviations allowed, not universal, complete harmony. 
· the court in Haines found a 500 ft building could be in basic harmony w/ all other buildings that were a max of 250 ft. 

· while the height is diff, this is only 1 policy in the plan, this tall bldg harmonizes w/ the other bldg w/ regard to other 9 other policies. 

· also note that the height requirement was written in precatory language:  buildings should be limited to 250 ft.  This suggests to the court that deviation from this was acceptable the plan’s drafters. 
· Do variances and conditional use permits have to be consistent?

· variances by their nature vary from the zoning ordinance; However, variances and CUPs are issued under the zoning ordinance, so could argue that therefore they must be consistent since zoning must be consistent. 

· note:  conflicting case law in CA.

· If there is no consistency requirement, must the city still follow its general plan?

· while the city is not required to follow the plan, they still cannot act arbitrarily- following the plan will be evidence of non-arbitrariness. Wolf.

· What if the city adopts a zoning ordinance and the citizens sue, claiming the ordinance is inconsistent with the plan.  Can the city fix the inconsistency by amending the plan?

· CA S. Ct says NO:  if zoning ordinance is inconsistent w/ plan it is invalid at moment it was passed.  But the city can go back and try to re-pass the zoning ordinance once the plan has been amended. 

· may not be so easy to re-pass ordinance due to changes in city council, etc
Remedies for inconsistency:

1) look to the statue for guidance (may or may not give remedy)

2) court in Haines ordered building to be demolished

· What does a developer due when someone sues to prevent the development from being built?
· Normally, as soon as there is litigation, the bank will pull financing from the developer, so the building will be put on hold. 

· However, there is no legal requirement that a developer must stop building just because his permits, etc have been challenged.  Until there has been an injunction issues, no legal requirements to stop.

· Pinecrest Lakes v. Shidel, (Fl. App. Ct. 2001)

· plan called for a transition zone bw single family housing; city issued a permit that put a 2-story, denser buildings right next to homes (no transition).  Homeowners sued claiming inconsistency w/ plan

· Developer kept building during the trial, even after loosing on the consistency issue—the court took this as a sign of bad faith.  
· however, as explained above, he had a legal right to build still, no injunction had been issued, so while it was stupid to keep building, really not bad faith. 

· REMEDY:  demolition of the buildings (some even occupied)
· injunctive relief is allowable by statute 

· however, the court failed to do a balancing of the equities (developer v. neighbors); the court says it didn’t need to bc the statute doesn’t mention a balancing test.  However, balancing is inherent in equitable remedies. 

· The only time you don’t balance w/ equitable remedies, is if the statute specially says don’t balance or if there is a common law rule saying don’t balance.  (court flips this around incorrectly—since this is normal injunctive relief statue, you must balance.) 

· Would money damages have been sufficient here?

· would not have been sufficient to carry out the consistency requirement—if money damages were given, the developer would be allowed to buy his way around consistency requirements. 

SECTION 2:  THE LIMITS OF CURRENT LAND USE REGULATIONS

· Limits:  statutory, constitutional, theoretical

· statutes can limit discretion of local govt

· Constitution:  Takings Clause and 1st Am limit local govt’s discretion

· theoretical:  constraints under current system that are grounded in local control of land use-- using a set of procedures that are adjudicative or legislative.  

Does it make sense to have local govt decide where a large shopping center will go?

· local govts compete for theses things but every local jdx can’t have a large shopping center, so why should they decide.  In essence the developer decides- looks for best deal; 

· environmental concern

1. JUDICIAL REVIEW

· GENERAL INFO

· this is the main constraint on the local govt’s power
· the aggrieved party can seek review in court- typically state courts

· Fairness of local procedures:

· when has a decision maker’s ability to impartially consider issues become so impaired that a court should intervene?

· Quasi-legislative role of administrative bodies:  when the local decision maker is setting prospective rules for a wide variety of individuals, the action has the earmarks of legislating—the courts will treat the action w/ a large amount of deference.

· Quasi adjudicative:  while many land use decisions are adjudicative in nature (conditional use permits, zoning amendments, etc) courts have traditionally treated re-zonings as legislative.  
· for example, re-zonings come before the local body at the instigation of applicants w/ a development proposal in mind for a often relatively small parcel of property.  The decision involves the presentation of evidence by the applicant and perhaps countering evidence by opponents.  

· Fasano v. Bd. of County Commissions of WA County:  the OR S Ct held that small tract re-zonings should be treated as quasi-judicial for the purposes of judicial review—no legis deference.
· if a decision is judicial, we will expect more formality in the procedures uses to reach the decision.  The decision maker will have to be impartial, the evidentiary procedures followed must be more structured, and the decision will have to be in writing and address the issues raised by the parties.    

· Role of neighbors/3rd parties:  

· it is now clear that 3rd parties have standing

· most cases now have 3 parties:  developer, city, and some 3rd party, be it neighbors, citizen’s groups, etc

· role of federal courts
· developers felt they would be more hospitable but the cities and the federal courts are resisting. 
· court can approve permit if they find denial was discriminatory; but under land use powers cannot approve, can only vacate decision
FAIRNESS IN THE DECISIONMAKING PROCESS

· Frito Lay v. Planning & Zoning Comm of Killingly, Conn. 1998
· did the city conduct illegal hearings and blow the statutory time limits for making a decision on FL’s permit for an addition to their plant?
· the city had a hearing and then closed it:  what does it mean to close a hearing?

· that no more evidence or testimony will be heard; 

· after the meeting was closed- there were 3 “citizen participation meetings” 

· at these meetings, citizens can come forward and speak about anything they wanted; at these meetings, many citizens spoke about their opposition to FL’s permit—this contradict w/ the fact that the city had closing FL’s hearings and so was not supposed to hear anymore testimony. 
· FL’s atty wasn’t present until the final meeting

· if the city’s atty is worried that these meetings will be illegal, what can he do?

· should object to the comments in a nice way (so as not to upset citizens), remind the commission that they are not to take these comments into account when making their decision( at least now it is in the record that the city objected and was trying to comply w/ the statutes. 

· at one of these meetings, a commissioner chairman asked a question to the FL plant manager (FL atty was not present), if FL atty was present, what could he do?

· don’t want to waive the argument that the comments/questions were illegal bc hearing was closed by allowing client to answer; but don’t want to piss off chairman bc he’s deciding the application.  If you don’t answer, he may turn down application.
· so may be best, to let him respond, but add that FL is not waiving any objections, that the hearing is closed.  

· Or could ask for a continuance- say you’re not prepared to respond tonight

· downside to this:  go back to statute- there is a timetable and you may be waiving something

· the commission then voted and denied FL’s application:  decision based on 1)  application didn’t conform w/ zoning regulations; 2)  community has lost faith in FL. 
· 2) suggests that the commission took into account the comments that were made after the hearing was closed. 

· Statutes: 720(c) says can deny if plan is not in harmony w/ surrounding area;  720(e) can deny to avoid a potential nuisance

· note:  the addition for which the permit was for was not a potential nuisance, however, the plant itself may be- but the plan was not before the commission. 
· the court held that the city held illegal meetings and remanded the matter to the commission for a new hearing in accordance w/ the law. 

· FL had wanted the court to order the permit was “deemed approved”
· possible ways to approach illegality of the meetings:  1) that there was one long meeting (considering the 3 citizen’s participations meetings); or 2)  that there were multiple hearings but there was only supposed to be one.  

· the better argument is that there is one long hearing and so the city blew the statutory time limit bc there is another case that say a blown time limit= deemed approval. 

· what will city argue:  there was only 1 public hearing, the other meeting were only citizens participation: 

· ppl didn’t say anything at the 3 meetings that wasn’t in record beforehand, nothing new added by these comments; 

· FL response:  record belies City’s claim- chairman inquired into things outside the record at the 3 meetings. 

· would also argue that 1st ground for denial is sufficient so it doesn’t matter than 2nd ground is insufficient. 
OPEN MEETING ACTS:

Features of Open Meeting Acts:  (all done by statute)

· every meeting open except for certain specific proceedings where secrecy is clearly called for.  
· when can meetings be closed?:  key is prejudice to jdx from disclosure

· Trigger: meetings

· may be that 3 council members cannot meet w/o triggering open meeting act

· Litigation and Attorney’s fees

· litigation is often instigated by the media. 
· Remedies for violations of open meeting acts:

· disclosure of the closed session meetings (MI open meeting act)
· if meeting concerned matters that were both exempt and nonexempt from public meeting req’ments, the trial court could redact portions of the minutes relating to exempt issues. 

· actions taken an improper meetings are null and void (WA Open Meeting Act); 
· MD act allows a court to void a public body’s action for failing to comply w/ the Act only if the public body “willfully failed” to comply w/ it and no other remedy is adequate.  

· Open Meeting Acts should be interpreted broadly, and the exceptions narrowly (to maintain the intent of openness).  Kearns
3 Issues w/ Open Meeting Acts:

1. was it a strategy session?

a. compare w/ policy

2. was it litigation?

a. quasi litigation v. quasi adjudicative actions (see Fasano)

b. if you believe that the closure will be controversial, it’s a good idea to have a lawyer heavily involved- makes it look more like a litigation strategy session.

3. was it pending/imminent?

· Kearns-Tribune v. Salt Lake County Comm, Utah 2001

· the council closed a meeting during which it was deciding whether or not to oppose and annexation to the Boundary Commission. 

· is this litigation?  the court looked at the boundary commission’s method for resolving disputes and decided it was quasi-judicial bc adversarial in nature. 

· court also acknowledges that annexation is a policy decision so not completely adjudicative.  

· is there any prejudice to the city by having this meeting in public?

· no, whether or not to oppose the annexation is more of a policy decision.  

· in most jdx, this type of meeting would be open.  

STANDING

· Statutes:  aggrieved party, any interested party

· Injury rqment:  need to show injury in fact(usually easily met 

· associational standing:  
· A Citizens org may obtain standing either by showing that the or itself has suffered injury or that its members have been injured.  
· municipal standing

· cities must show they are impacted

· housing issues- claims that city isn’t providing enough low income housing, etc. is the only area that standing issues come up

· ripeness

· critical in takings case

· rationale:  impact of regulation must be clear

· application + variance

· have to apply for land use approval and if you don’t get that, have to apply for a variance.  without these 2, court likely to find the case isn’t ripe.  

· exhaustion of admin remedies

· necessary before you have standing in courts

· principle: pursue all appeals in admin agency—statute will tell you what to do

· exceptions:  if it would be futile to pursue admin remedies (if agencies position is crystal clear and you know exactly what they are going to do, may be futile)

JUDICIAL CONTROL OF LOCAL DISCRETION

Judicial review based on the nature of the proceeding. 
· traditional rule 
· zoning/land use decisions are legislative

· rationale:  the zoning ordinance when initially passed regulated all the land in the city=plainly legislative.  Amending legislature is legislative.

· courts give more deference when reviewing legis decisions

· CA says rezonings are legislative. 

· Fasano v. Bd of County Comm of WA County (Or. 1973) Rule
· you must start w/ characterization of the nature of the decision to determine the proper scope of judicial review( will change if the decision is legislative v. adjudicative in nature. 

· review of legis decision get great deference from courts—test in essence will be if the decision was arbitrary and capricious

· if adjudicative, courts will follow diff model of judicial review.  Why, what is different?

· due process considerations apply in adjudicative decisions- deciding individual rights.  When dealing w/ individual rights, courts need to make sure that the local govt is properly exercising its power and not violating individual’s due process rights. 
· small tract re-zonings should be treated as quasi-judicial for the purposes of judicial review

· review applied to this rezoning deemed adjudicative:  the person seeking the change must prove the change is in conformance with the comprehensive plan.  The proof, at a minimum should show:  1) there is a public need for change; and 2) that need will be best served by changing the classification of the particular piece of property in question as compared w/ other available property.
· sliding scale:  the more drastic the change sought, the greater will be the burden of showing it is in conformance w/ the comprehensive plan, that is a public need, and that the need is best served by the proposal under consideration. 
· Fasano’s ramifications on local govts:  

· Fasano court states what individuals are entitled to:
· an opportunity to be heard

· an opportunity to present and rebut evidence

· an impartial tribunal

· do campaign contributions make the city council impartial?  the court says you can’t have any pre-hearing contacts or ex parte contacts but doesn’t say contributions necessarily mean you’re impartial.

· city atty should advice council members to disclose any contributions; ask them if they know they have to be impartial and if they feel they can be impartial in spite of contribution.  
· a record 

· adequate findings

· why did the court decide the deviate from the traditional rule?  

· the court thinks there is something fundamentally wrong w/ land use—arbitrary/capricious/unplanned and local govts. are irrationally making decisions that impose huge economic burdens/benefits.
· TEST for determining if  a decision is adjudicative or legislative: 

· does action produce general rule or policy applicable to open class of individuals (legis)  OR is it the application of a general rule or policy to specific individuals (adjud). 

· Purpose of Requiring Findings: Topanga v. County of L.A.Cal 1974

· conduce the admin body to draw legally relevant subconclusions supportive of its ultimate decision

· facilitate orderly analysis and minimize the likelihood that the agency will randomly leap from evidence to conclusions

· allow the reviewing court to trace and examine the agency’s mode of analysis

· enable the parties to determine whether and on what basis they should seek judicial review

· serve a “public relations” function by helping to persuade parties that admin decision making is careful, reasoned, and equitable.

ETHICS & FAIRNESS

· In CA, campaign contributions must be disclosed, but they do not disqualify a member
· CA S Ct in Woodland Hills v. City Council noted that to disqualify a member bc the developer made a constitutionally protected campaign contribution would threaten constitutionally protected political speech and associational freedoms.  

· Provisions limiting expenditures by candidates on their own behalf, limiting expenditures in various campaigns, and limiting expenditures by individuals independently of candidates, violates the 1st AM.  The court did uphold limits of the size of political campaign contributions.  Buckley v. Valeo, USSC 1976

· The Hatch Act, 18 U.S.C.A §600

· whoever, directly or indirectly, promises any employment, position, compensation, contract, appointment, or other benefit, provided for or made possible in whole or in part by any Act of Congress, or any special consideration in obtaining any such benefit, to any person as consideration, favor, or reward for any political activity or for the support of or opposition to any candidate or any political party in connection with any general or special election to any political office, or in connection w/ any primary election or political convention or caucus held to select candidates for any political office, shall be fined until this title or imprisoned not more than one year, or both. 
· In re Convery, NJ 2001

· permit applicant hired C as an atty and agreed to pay him $100,000 for help getting the permits.  C was an ex-mayor and was well acquainted w/ council members.  C told a council man, RE, that he would help his son get a job if RE helped get votes for the permit.  C also made a threat to another councilman, that he wouldn’t get work if he didn’t vote for the permit—C told same man he would get a better job for a yes vote.  

· C was criminally convicted of violating the Hatch Act. 

· C claimed this is what politicians do but the court said that since the zoning board is quasi judicial, it requires a neutral decision maker who will make decision based on facts in the record so it is improper to influence those ppl.

· campaign contributions effects on adjudication:
· argument that you’re not changing ppl’s beliefs w/ the money, they already have similar beliefs.  

· If the decision of the local govt is legislative in nature, there is no requirement that the decision makes be impartial.  

· so free to meet ex parte w/ one side; plot strategy; announce their positions publicly, and to seek to influence other votes on the council. 
THE SUBSTANTIAL EVIDENCE TEST:

· Court reviews a decision looking for substantial evidence in record that supports the decision.  Finding will still be supported if there is contrary evidence as long as there is evidence to support finding. 
· look to the administrative record for evidence
· may include:  applications, staff reports, all written documentation, transcripts of the public hearing in front of the city council. 
· Sunderland v. City of Pasco:  application of the Substantial Evidence test & the Role of 3rd Party Opposition
· neighbors opposed the development of a group home for troubled teens in their residential neighborhood.  The permit was denied and the home is suing.  Since the decision was adjudicative, the court can only review the record. 
· The city made 5 findings of fact to support the denial: the court reviewed each of these findings to determine if they were supported by substantial evidence. 
· 1)  the location & size of the proposed use are not harmonious w/ the existing development… the intensity of the proposed operations is not harmonious w/ the otherwise purely residential character of the neighborhood.
· court found this not supported

· size of home is same as other homes

· no evidence that intensity is different from normal home
· 2)  proposed use will house troubled youths…all adjacent  property is for single-family or residential apts…there are many elderly and small children in the immediate area. 
· court found there is substantial evidence that the children are troubled. 
· 3)  although the location & height of the structure is consistent…the operations will impair the value of adjacent properties by diminishing their desirability
· court said this is based on only neighbors subjective fears rather than objective evidence
· this is inconsistent w/ finding #1
· lawyer representing neighbors: what should he have done?

· put on evidence of drop in value- have real estate broker testify- someone who knows about effects of this type of group homes on values.  

· other atty would try to distinguish the evidence- neighborhood not the same, kids aren’t the same.  
· 4)  high probability of objectionable noise, concerns for security, other nuisance activity
· court found this finding rests on unsubstantiated fears rather than substantial evidence—only support is testimony of neighbors and that was countered by the group home.  
· 5)  proposed use is better located in a more transition neighborhood, this neighborhood is stable and long standing residential. 

· this is a conclusion, not a finding of fact—no evidence in the record to support this. \

· Clearly some of the findings are invalid, what would P’s atty do?
· argue that if one of the findings are invalid then the decision is out

· problem w/ this:  can’t there still be substantial evidence w/ remaining findings of fact? 

· counter: city council weighed all the findings in making decision, and the court is in no position to determine which of the findings played the key role in the decision, one alone may have tipped scale.  so if one is invalid, have to send decision back to city council.
· after analyzing the 5 findings of fact, the court pieced together what was left over (what was supported by substantial evidence) and looked to see if this was sufficient to support the decision. 
· this type of case is rare bc it is easy for the city council to fix the decision and support the findings on remand.  so very hard to win the case.
· but OTOH things change

· what can group home atty’s do on remand? 

· since now knows what opposition is, can get evidence that rebuts that.  

· group home’s weak points:  stereotypes about kids/inconsistency w/ neighborhood.  

· talk to neighbors- try to address their concerns

· particularize how the house works on a regular basis- what they will do to keep it quiet

· mediation
3rd Parties:  SLAPP suits

· strategic lawsuit against public participation

· developer would sue citizen’s groups who made opposition statements about project.  the dev would sue for things like defamation or interference w/ business interests.  Often didn’t have legit claims. 

· series of cases where citizens found lawyers and filed SLAPP back suits against developer for bringing the SLAPP suit

· culminated in a bunch of statues:

· if developer sues you for making statements about a project that is a matter of public debate, you can make motion to dismiss at very early stage, prior to discovery, and burden is on developer to show they have a good case. 

· if you make motion to dismiss and you prevail, you can get atty’s fees—been a deterrent to SLAPP suits.  

· applies outside of land use too- whenever there is a public issue. 

FEDERAL COURT REVIEW:  Litigation under the Civil Rights Act

· the federal courts have been cautious about accepting land use cases under the Civil Rights Act.  They fear that if every local govt unfairness in land use becomes a potential civil rights violation for failure to accord procedural due process, or if every reduction in land value caused by a rezoning is a potential substantive due process violation, the could would be inundated w/ such matters.

· The Substantive DP tests:

· the original test was “improper motive”

· how do you tell what decision-maker’s motive is? 

· would have to use circumstantial evidence, facts and infer a motive.  Look at chronology, what it was city wanted and infer.  

· this test is probably hard to prove, but it is very easy to allege an improper motive.  

· in UA, the 3rd Cir adopted the “shocks the conscience” test

· not talking about mental state from actors; instead look at facts and reach determination about if it shocks.  

· Hard to meet. 

· the UA court feels this test is more stringent and that the improper motive test is too easy to meet. 

· court doesn’t want to become a zoning brd of appeals. 

· courts generally require something well out of ordinary to meet this test in land use disputes.  

· to survive motion to dismiss: have to allege facts that if proven, would amount to facts that shocks the conscience. 

· the circuits all have slightly different approaches for the standard of a DP violation since the USSC has not given guidance in land use area

· “egregious, unacceptable outrageous, or conscience-shocking violation.  1st cir

· did local govt act arbitrarily or without a rational basis for its decision, was the decision at least debatable?  9th cir
· United Artists v. Township of Warrington, 3rd Cir. 2003

· 2 movie theaters applied for permits; Regal agreed to pay $100K impact fee, UA refused.  Even though Regal applied later than UA, their application was approved must sooner.  UA is suing in federal court for procedural and substantive DP violations.  
· the 3rd cir remanded for determination if UA can survive sum jud.

· Procedural DP violations

· review will generally center on whether the local govt provided adequate process.  

· the 11th cir test for establishing a procedural DP violation under 1983:  

· P must established: 1) deprivation of a constitutionally protected liberty or property interest; 2) state action; 3) constitutionally inadequate process.  
2. TAKINGS
2 types of takings cases:

1. physical occupation cases

a. when the govt puts something on the property and physically occupies your property, this is a PER SE TAKING (categorical taking).  Loretto (NY regulation required apt owner to wire his building for cable- this was a physical occupation
i. when there is a per se taking, do not have to do Penn Central balancing test. 

2. regulatory taking

a. govt puts a restriction on the property that lowers the property value. 

b. use Mahon, Penn Central, Tahoe cases to analyze. 

c. when the govt regulates your land in a way to deny all economically beneficial or productive use, this is a PER SE TAKING (categorical). 
i. this type of per se taking is relatively rare bc there are not many regulations that will leave you with no economically beneficial use.  

1. usually arises when have environmental regulations preventing any and all uses. 

· EXCEPTION TO THE 2 PER SE TAKINGS RULES:

· if all govt is doing through regulation is enforcing something that landowner never had any right to do in the first place, then there is no taking.  So if proscribed uses (by regulation) were not part of title to begin with, no taking.  Lucas v. SC Coastal Council, USSC 1992
· so if neighbor could have sued you under nuisance law, and govt is just regulating the same thing, then reg is not a taking.  

REGULATORY TAKINGS

· while the govt can diminish property rights, when they go too far, there is a taking.  

· Factors used to determine when a govt diminution goes too far:  PA Coal v. Mahon, USSC 1922 (this case established that a regulation could effect a taking)
· 1)  extent of diminution

· loss of value:  certain magnitude (unclear how much loss of value is enough.
· “Taking jurisprudence does not divide a single parcel into discrete signets and attempt to determine whether rights in a particular segment have been entirely abrogated.  In deciding 

· 2)  extent of public interest involved
· balance these 2 factors; 
· Concept of “average reciprocity of advantage”
· goes back to zoning:  everyone is restricted in some way, so they get reciprocal advantage.  You benefit by your neighbor also being restricted. 
· Mahon:  PA owns mineral rights under house; sold house to M, put in deed that PA could mine under house; PA wants to mine this would destroy home. Homeowner relied on PA statute that said can’t mine when it will cause subsidence of any structure used as human habitation. 

· Factor #1:  great loss bc the statute abolished a valuable estate in land

· Factor #2:  no public interest here, only one private home impacted; 

· The court said there is no reciprocal advantage:  the coal co gets nothing back in return for restriction. 

Brandeis’ Dissent
· public interest isn’t as small as majority says;  prohibits a noxious use- a safety reg and there is huge public interest in safety regs.  

· Large public interest in preventing homes from being destroyed.  

· extent of diminution:

· majority looked at wrong property in deciding what loss was:  majority looked only at the coal- total taking of the coal

· dissent said need to look at whole piece of land- coal co owned entire subsurface.  Looking at that- loss is much smaller and no longer 100%. 

·  this is still an issue

· balancing:  comes out in favor of homeowner.  

· average reciprocity of advantage:

· says doesn’t apply here

· prohibition on mining enacted for public purpose so don’t need reciprocity.  don’t need it when preventing nuisance.
· Application of the multi-factor balancing test:  Penn Central v. NYC, USSC 1978

· Penn Central is a landmark and so special zoning ordinances apply to it; Penn applied to build a tower and was denied.  

· P argument #1:  Penn tried to divide up property and say there has been a 100% taking of the value of its air rights. 

· court does not agree- says you have to look at the entire property.  
· P arg #2:  No reciprocity of advantage here—the landmarks law does not impose identical or similar restrictions on all structures located in particular physical communities.  So the law is inherently incapable of producing the fair and equitable distribution of benefits and burdens that is characteristic of zoning.  
· court says:  Penn is not being singled out- all landmark owners are treated the same way.  Landmark laws benefit all NY citizens and all structures, economically and by improving quality of life.  
· P arg #3:  the law is a taking bc its operation has significantly diminished the value of the Terminal site

· court says:  when a land use decision is reasonably related to promotion of general welfare, a diminution of property value alone can not establish a taking( the court will not reject this basic tenet of land use law (from Euclid)

· P’s arg #4:  the govt is acting in an enterprise capacity and not a regulatory capacity (simply trying to accrue benefit for the govt) so the outcome should not be the normal takings. 

· court says this is not entrepreneurial 

· The court applied a balancing test to determine if there was a taking. 

· extent of diminution is small:  only a small part of Penn’s property is being restricted

· public interest:  public has a large interest in having landmarks. 

MORATORIA & TAKINGS

· moratoria are a freeze on any development on a certain property

· theory behind moratoria:  if the govt is making comprehensive plan then there will be a rush to develop before the plan is put into effect by developers attempting to avoid zoning.  Moratoria are put in place to prevent construction that might be inconsistent w/ the provisions of the plan that is ultimately adopted.  
· the USSC rejected the idea that a moratorium is akin to a physical occupation and is thus a per se taking(accordingly, apply Penn Central balancing test.  Tahoe-Sierra v. Tahoe Regional Planning, USSC 2002
· refused to allow temporal segmentation- would not say that for this one period of time there was a denial of economic use. 
· the court did suggests that a moratoria that lasts too long would be taking-suggests that 1 yr is the limit. 

· Tahoe:  P wants to avoid the Penn Central balancing test so argues that the moratoria were per se takings.  

· P tries to argue for temporal segmentation based on the geographical segmentation that occurred in PA Coal v. Mahon.  P also compared the moratoria to a physical occupation bc the effect is the same- P can’t build.  

· court found the moratoria is not the same as a physical occupation bc it does not effect the owner’s possessory interest.  

· won’t allow temporal segmentation bc Penn Central held that you must look at the parcel as a whole. 
· Big problem would arise if the court held a moratorium was a taking: 
· for almost any piece of property to be developed you need a permit, and while permit is being looked at, landowner can’t do anything w/ property.  So if a 32 month moratorium is a taking, would it be a taking when govt is processing application for 9 months?   Can the permit application process and moratoria be distinguished to avoid this problem?

· P argued that permit process gave applicant’s expectation that they will be able to build at the end and moratoria have uncertain outcomes- but that’s not true, permits are denied so they don’t provide certainty.

· so this would have a bad effect on planning process- would lead govt to stop regulating all together to avoid any permit delays which would be takings. 

HOW SHOULD THE PARCEL BE DEFINED?:  THE DENOMINATOR ISSUE

The Fed. Cir. uses a multi-factor test to determine what denominator is:  Palm Beach Isles Assoc. v. US, Fed. Cir. 2000  

· timing of property acquisition and development

Relevant factors in Palm Beach:

· did the landowner intend to develop the parcels as a single unit?  Was there a common development scheme, unified development planned?

· were the parcels physically separated?

· did different zoning apply to the parcels?

· was a portion of the parcels sold separately and before the regulation was put into effect?   

· enactment and implementation of govt regulation

· did landowner know when he bought that the land that it was subject to regulation?

· should be flexible to account for factual nuances- diff factors may be more compelling that the above.  Loveladies v. US, Fed Cir 1994
· Palm Beach

· the court defined the relevant parcel as a 50.7 acre portion of 311 acres originally purchases.  Accordingly, since none of the 50.7 could be used due to environmental regulations, this was a per se taking under Lucas, unless an exception applied:
· Navigable servitudes:  Commerce Clause gives US a dominant servitude to regulate and control the waters on the US in the interest of commerce
· navig serv are part of the background principles to which a property’s owner’s rights are subject and thus may provide the govt w/ a defense to a takings claim
· However, the court held that the government must show the regulation imposition was for a purpose related to navigation in order to assert defense under navig serv

· court couldn’t tell if govt proved regulation was for navigational purposes so remanded the case.  
REMEDIES FOR A TAKING

· where govt actions have already been a taking, no subsequent action can relieve govt of duty to pay compensation for period during which the taking was effective.  First English v. County of Los Angeles, USSC 1987
· The 5TH AM states that if there has been a taking, the govt must provide compensation

· Govt’s options after the court has held a taking has occurred:
· 1) govt could leave ordinance if effect and pay for the entire value of property OR 

· 2)  could rescind ordinance and pay only for taking from time the regulation went into effect until day regulation was rescinded.  

Regional, State and Federal Limitations on Local Land Use Decision Making

A.  INTRODUCTION
What is the benefit of state wide land use planning?
· growth direction/control:

· need a broader authority to direct growth

· arbitrary local boundaries

· specific projects

a. certain projects are very large and have regional, or larger, implications.

b. or certain areas/resources have statewide implications.

· large public investments

· distributing benefits among local jdx

· and distributing burdens (like low income housing)- local jdx tend to resist low-income housing.  Should local govt be able to resists its obligations or should some higher level be able to decide?

· lack of expertise

· get large developments in small cities that can’t handle them. 

Criticisms of Local Autonomy over Land Use Decisions:
· impacts of land use decisions by cities and counties are not self-contained
· state and federal govts are already involved in decision about how an area develops

· local land use controls has often resulted in urban sprawl

These problems have lead to experimentation w/ certain types of state and regional review of land use decision-making

· Direct State Intervention

· Top-Down Systems:

· unique to Hawaii; statewide land use regulation that greatly limits the local role in decisions.  

· Bottom-Up Systems:

· local govts bear the responsibility of preparing comprehensive land use plans; those plans must be consistent w/ a series of goals set at the state level. 

· OR system
B.  DIRECT STATE OVERSIGHT OF LOCAL REGULATION

Oregon’s System:  Foland v. Jackson County, Or. 1991

· OR’s legislature created a broad program for comprehensive land use planning coordination.  To supervise the program the legis created the Land Conservation and Development Commission (LCDC).  Once of LCDC’s duties is to adopt state-wide land use planning goals that LCDC considers necessary to carry out the statutory program or land use planning coordination

· Cities and Counties in OR are required to conduct all land use planning in accordance w/ the goals adopted by LCDC.  Each city/county prepares and adopts a comprehensive plan for land use decision that must comply w/ the goals.  When the local govt so requests, LCDC will grant, deny or continue acknowledgment of the plan’s compliance w/ the goals.  This acknowledgment process allows ppl to submit written comments and objections of the plan.  

· Incentives for acknowledgment:  once LCDC grants acknowledgment, the city or county no longer is technically required to make land use decision in compliance w/ the goals, it is only required to make decisions in compliance w/ the acknowledged plan and other acknowledged ordinances.  
· Amending plans:  if a plan has been previously acknowledged, then an amendment is also acknowledged by operation of  law if no notice of intent to appeal is filed. 

Vermont’s System:  In Re Kisiel, Vt. 2000

· have a system of state review boards which review local plans and set up criteria.

· if the local govt approves a development, it must be consistent w/ local and regional plans. 

· An approval can be challenged to the State Wide Board.  Challenger alleges the approval violates criterion in the statute. 

· the State Board uses de novo review 

C.  REGIONAL LAND USE MANAGEMENT

· Also known as critical area controls, often stem from concerns over environmental protection
· Targeted at areas thought to be generically of an environmental concern, or other specific areas whose resources are deemed to be of statewide if not national significance (SF Bay, Adirondack Mtns., etc)
· A state agency controls these particular areas. 

330 Concord St. v. Campsen, S.C. Ct. Appl. 1992
Involved the South Carolina Coastal Commission- a state agency designed to protect the coastline.  Campsen wants to put in a restaurant.  
· SCCC gives permits to build in the coastal region

· Non-water dependent structures are prohibited in critical areas unless the 3 criterion are met

· 1)  no significant environment impact

· 2)  overriding public need can be demonstrated

· 3)  no feasible alternatives exist

· Which of these criteria would be the best argument for denying the restaurant’s permit?
· NOT environmental impact will end up being a battle of the experts. 

· impact here is shading which leads to algae dying.  

· NOT public need:  this is an amorphous criteria so it is likely the court will defer to the commission about this. 

· alternatives:  just need to be able to show the restaurant can be moved out of the critical zone;  an either 1) move it out of critical zone or 2) set it back so it won’t shade algae

· 1)  counter:  need it here to feed tourists

· 2)  counter:  setting it back would mean restaurant is much smaller and then wouldn’t make enough money so stay in business. 

· What about the court’s ignoring precedent?  another developer had applied for a permit and it was denied due to environmental impact-shading algae.  Did the commission act inconsistently by approving the restaurant?

· while administrative agencies are not bound by stare decisis, the courts still worry about arbitrariness and agencies cannot treat similarly situated ppl differently

· how to get around this?  distinguish the cases. 

· here, the court distinguished based on the fact that there was no public need in the 1st case. 

· but if the reason for the denial was environmental impact, what does the public need criteria have to do w/ this? 

· public need could be relevant depending on the relationship of the factors-do all 3 have to be present, or just one?

D.  JDX CONFLICTS AND ADJUSTMENTS:  ANNEXATIONS, PREEMPTION, AND ACCOMODATION

Types of conflicts:
· Horizontal

· disputes between different local agencies (city v. city; city v. county, etc)
· Vertical

· disputes between the local govt and a regional, special purpose (like a school district- are higher than local govt bc established by the state), or state agency.

Annexations:
· If land is unincorporated, it is governed by the county
· Land would want to be annexed into a city in order to get better services

· once land is annexed, the city can still deny building permits, etc to stop development.  However, the city will have to provide some services at a minimum—police, fire, schools.  Also once land becomes part of the jdx it has political power- gets to vote, etc so it may be hard for the city to deny permits forever.  

· Example of a typical annexation statute:  NM gives 2 criteria for annexation:

· 1)  is the territory proposed to be annexed contiguous to the municipality

· 2)  may the territory be provided with municipal services by the municipality to which the territory is proposed to be annexed.

· NM system:  2 ways to get annexed:
· 1) petition the city

· 2)  go to Boundary Commission

· Albuquerque v. NM Municipal Boundary Commission, NM 2002

· this is a vertical conflict—city v. county (who gets the territory)

· land owner wants to be annexed bc wants water and sewage services; the city denied his petition (city didn’t want to grow in this way so denied due to inconsistencies w/ its growth plan) so he went to the Boundary Commission.  The Comm ordered the city to annex the property; the dist court reversed the order and this is affirmed here.  Is the Commission to defer to the city’s desires?
· the court held that the commission has to give some deference to the city’s desires. 
· if the city is being reasonable in its opposition to the annexation, then the commission should not approve against the city’s wishes

· but if the city is being unreasonable, the commission can overrule the city. 

· What does criteria #2 mean:  the comm. shall determine if the territory may be provided w/ municipal services?

· landowner argues the comm. is only to look to whether it is possible for the city to provide services, not if they want to.  If they can, order the annexation

· problem w/ this:  takes all discretion away from the comm. and gives the city no say in the annexation

· the city has already done its planning; if it denies bc the annexation is inconsistent w/ its plan, then by forcing the annexation, you risk the comm. overturning the plan.
· City argues:  it must consent to provide the services in order to meet this criteria. 

· problem w/ this argument:  it makes the boundary commission irrelevant bc the city has all the say.  But a boundary comm. was formed so this is contradictory. 

· court rejects both arguments:  city gets some deference see above. 
STATE-LOCAL CONFLICTS:

State-Local Conflict Tests:  used to analze conflicts between govt agencies 

· superior sovereign presumption

· where immunity from a local zoning ordinance is claimed by an agency occupying a superior position in the govt hierarchy, it is presumed that immunity was intended in the absence of express statutory language to the contrary

· governmental proprietary

· if the political unit is found to be performing a govt function, it is immune from the conflicting ordinance. When the use is considered proprietary (business fashion), the zoning ordinance prevails

· eminent domain

· where the power of eminent domain has been granted to the govt unit seeking immunity from local zoning, some courts have concluded that this conclusively demonstrates the unit’s superiority where its proposed use conflicts w/ zoning regs.

· balancing of interests.   Brown v. Kansas Forestry, Fish & Game, Kan Ct App 1978 (KFFG, a state agency, wants to build a parking lot in a residential area)
· legis intent is to be determined from a consideration of factors.  5 non-exclusive Factors:

· 1)  nature and scope of the instrumentality seeking immunity

· 2)  the kind of function or land use involved

· 3)  the extent of the public interest to be served thereby

· 4)  the effect local land use regs would have upon the enterprise concerned

· 5)  the impact upon legit local interests. 

· problem w/ this test:  no predictability; not really a judicial test, rather this is an excuse for the courts to make a legislative decision about whether a use if appropriate- this is not an appropriate role for courts. 
· Application in Brown:  

· 1)  the instrumentality seeking immunity is a state agency so entitled to considerable deference

· 2)  general function- recreation- is of recognized public utility BUT the specific use, parking, is of a more marginal public interest. 

· 3)  relatively small segment of population will be served by the parking lot

· 4)  if the parking lot is denied it will have to be moved, while may be less convenient, this won’t impair the usefulness of the recreational area

· 5)  the proposed use would have a substantial adverse impact on the land use plan and home owners. 

· the court decided KFGG is not immune from zoning and that the local zoning authority should have the first say in the reasonableness of KFFG’s proposal.  If it is arbitrarily denied, than KFG can appeal the normal way.  
· if the court were to decide that KFFG was immune, then the city/homeowners would have the burden to show KFFG’s decision about the parking lot was arbitrary.  

PREEMPTION:
· Preemption in general

· can be express or implied.  

· a state statute may expressly preclude local regs or may authorize a state agency to preempt local action

· in the absence of language expressly preempting local regs, the outcome of implied preemption will turn on a careful reading of the state statutory language and a consideration of legis intent.  

· State Preemption:

· when state statutes or regs preempt local govt regs

· areas:  hazardous waste, landfills, public utilities, airports

· Federal Preemption

· Federal lands
· about 1/3 of the nation’s lands are federally owned; generally, local and state govts have no authority over these lands. 
· Telecommunications Act
· allows applicants for cell phone towers who were turned down, to appeal in federal district court

· benefit of federal court:  judges are not elected, more formal/higher level of practice/judges tend to be smarter ( so TC ppl think they will get a fairer review.

· the standard of review remains substantial evidence (same standard used by state courts)

· so the decision of the local govt must be in writing, need findings that are supported by substantial evidence in the record

· Provisions of the TCA
· local zoning authorities may not unreasonably discriminate against provides of telecommunications; 
· can’t make zoning decision that prohibit provision of wireless services; 
· can’t make decisions premised on enviro effects of the frequency emissions of cell phone service.
· Remedy:
· there is no remedy written into the TCA for a local decision unsupported by substantial evidence
· In Preferred v. Troup County (11th Cir, 2002):  the court said the remedy was for the court to order issuance of the permit

· here the city turned down the application based on “visual intrusiveness” (aesthetics- this is allowable); the court found there was not sufficient evidence in the record to support this- the city was unprepared here.  Since this case, cities have learned to better prepare the records and have starting winning the cases in federal court.

· Federal law is also important in the land use areas of:

· transportation (feds decide where highways go)

· Indian reservation (generally, state and local law doesn’t govern)

ALTERNATIVE METHODS FOR LAND USE DECISION MAKING

Models we’ve seen so far: regulatory in nature (based on the govt setting some sort of regulation)

· legislative:  

· zoning; when the local govt acts as a legislature


· adjudicative

· disputes over specific pieces of property

OTHER MODELS:
· Direct Democracy

· use of initiatives and referendum

· initiatives enact legislation; referendum overturn legislation

· any changes in existing land use are subject to referendum

· referendum are not allowed when the particular land use decision is adjudicatory.  So in a Fasano jdx, where small tract rezoning are quasi-adjudicative, no referendums would be allowed. 

· Is the use of referendum an improper delegation of legislative power to the people?

· No.  we live in a democracy where the people delegate power to the govt; the ppl can retain the power if they want to.  City of Eastlake v. Forest City Enterprises, USSC 1976

· Do referendum need to have guidelines to ensure the people are not making an arbitrary and capricious decision?  No need for standards w/ referendum.

· there is no need for standards when the ppl or the legislature are making the law; the legis is bound by the constitution but don’t have standards.  Eastlake (this case only says initiatives/referendum are not an improper delegation and that they don’t need standards; doesn’t say they are always constitutional)
· How can landowner challenge a referendum?

· the same way they could challenge any legislative land use decision.  Can go to court and say it violates state law, use same arguments they would use against the city council. 
· CA has upheld use of initiative for re-zonings and for general plan amendments. 

· Subdivisions and variances are quasi-adjudicative so are not subject to referendum/initiatives. 

· Private Decision-Making

· done by turning land use over to common law property(using:
· Common law of Nuisance is used to resolve competing land uses.  

· remedies:  money damages; injunctive relief.

· easements

· covenants and servitudes

· used to restrict uses of land; to be enforceable they must run with the land. 
· see Mystic Isle Covenants, p. 437 for example

· Covenants establish a system of private government--decision makers, processes, grants rights, puts restrictions; don’t have constitutional protections, instead just have plain language of covenants.  Can’t allege arbitrariness bc there is no DP violation; all can allege is violation of the covenants

· private bodies, like homeowner’s associations govern

· Turudic v. Stephens, Or. Ct. Appl. 2001
· P’s move in w/ 2 cougars; homeowners assoc meets (w/o inviting Ps) and decide that the cougars are a nuisance and that they will deny any cougar cages.  Before Ps submitted plans for cougar pen a rep for the assoc told them a cougar pen was rejected under the nuisance provisions of the CCRs.
· this was a bad idea bc the assoc ignored its own process

· The Trial court determined that the Cougars were not a nuisance

· Court determined cougars are a permissible residential use:  a covenant states that property may be reasonably and normally used for residential use
· pets are a normal residential use and the cougars are pets

· reasonable use bc Ps took many steps to ensure safety
· Even if the cougars are residential and not a nuisance, P still have to apply for the cougar pen
· the board has the power to deny the pen for any reason, but there is also a provision that it must act reasonably. 

· the court read these 2 provision together to find that the assoc had to act reasonably when denying building; however, the assoc is not a govt agency so the courts desire to control its power is out of place.  the homeowners agreed to live here and to abide by the CC&Rs. 
· court found that the assoc acted unreasonably:  it denied the pen due to cougars being a nuisance, but since the trial court determined they are not a nuisance, this was an arbitrary decision.  

· the board should have denied the pen on other reasons to avoid being overturned if one rationale was knocked out.  

· what can the assoc do now?

· deny the pen for other reasons

· amend the CCRs and not allow certain kinds of animals

· check the CCRs to see if homeowners are bound retroactively.

· Negotiation
· govt and landowner bargain to come up w/ a Development Agreement.

· most states have statutory restrictions on what the govt can agree to in a negotiation

· this is a contract model

· Would developer have any claims under Nollan and Dolan after negotiating a development agreement? 
· If it contracted for the conditions, the developer may have waived any Nollan/Dolan claim bc conditions are no longer being imposed, they are voluntarily agreed to.

· there aren’t cases on this though bc both sides are happy w/ this arrangement. 

· effects of using this model

· public participation is not emphasized- everything occurs bw govt and landowner

· no formal process until the negotiation is complete- city council must approve it

· land use seems to be shifting to this model

· Issues re: Negotiation:

· length of the agreement:  long-term or short term?

· ability to change the agreement in the future?:  can the govt changes its land use regs?  can it increase fees?

· content of the agreement:  developers wants entitlements to build; city gets something in return from developer that will benefit the city
· Consequences of a breach:  since this is contract law, parties usually try to come to a mutually agreeable amendments; 

· vested rights: here, if developer negotiated an early vesting and the city won’t let it build, has claim under breach of contract. (normally developer has a takings claim if city won’t let him build after a court determines he has a vested right).

· Sprenger, Grubb, & Assoc. v. City of Hailey, Idaho S. Ct. 1995

· City and developer came up w/ a development agreement.  City is now trying to rezone the area- developer decided to sue under breach of K theory.  
· The master plan for the development states that the land will have adequate commercial areas to serve needs of inhabitants.  Does the city’s rezoning breach this agreement?  While the rezoning does exclude certain types of business, the court found it allowed enough of a commercial area to be built so as to be in substantial compliance with the Plan.  

· Mediation and Arbitration:

· mediation:  bring in outside part to work w/ parties to resolve issues

· arbitration:  decision makers hears the arguments of the parties and makes a decision
· Pluses:  if the dispute can be mediated and both sides are happy with the agreement, the city has no reason to deny it
· Minuses: big commitment in terms of time and money (Citizen’s groups unlikely to be able to use mediation bc don’t have ppl who can take the time); can take a long time and in the end there is still no agreement. 
· misuse of mediation:  
· how do you know the agreement is principled and in line with the city’s plan?  
· Could be an EP problem bc non-bargained for developments are treated differently
· De-Regulation

· no zoning 




GROWTH MANAGEMENT

INTRODUCTION
· Background:  the growth control movement of the 1970s

· urban sprawl- concern about this and lose of open space

· studies and funding of infrastructure


· environmental movement

· The modern movement:  urban sprawl and smart growth

· 4 branches of growth management:

· moratoria:  statues and constitutionally

· tempo controls:  try to pace development

· infrastructure controls and concurrency:  attempt to control infrastructure put in and indirectly to control amount of housing

· urban growth boundaries

· Oregon

· in all these methods, less growth is allowed by the jdx than the market would dictate.  

· challenges to growth control:  constitutional and others. 

MORATORIA

· traditionally used as a stop-gap measure, designed to buy time while the jdx completes a planning process. The jdx is able to avoid making land use decisions that may be inconsistent w/ the final plan then under preparation
· the city needs authority to enact a moratorium
· cities have no inherent powers- they may only do things that the Legislature expressly, or by necessary implication placed within their power.
· most courts find that the general authorization to adopt zoning ordinances includes the power to adopt moratoria
· the court in Naylor v. Township of Hellam (PA 2001), found the city’s power to enact zoning ordinance did not include the power to suspect a valid zoning ordinance.  The court considered the moratoria a suspension and thus the city had no power to enact it.  
· but the moratoria could also be framed not as a suspension but as a re-zoning- city is simply re-zoning to not allow new developments. 
· the court relied on Kline v. Harrisburg (PA 1949):  another case where the court moratoria powers.  
· how can P try to get around a case that seems so on-point?  Distinguish it:  
· Kline involves another statute.  So just bc the city didn’t have moratorium power under that statute tells us nothing about the city’s current powers 
· Kline is a very old case and land use has changed significantly.
· Types of moratoria
· 1)  freezes on construction for a period of time
· 2) interim zoning restrictions that allow low-level development
· Notice:
· is notice required?  If the full notice and hearing procedures common to the enactment of zoning ordinances must be followed, the very type of development the city is seeking to prevent may become vested during the interim period before the city can enact the moratorium.
· as a result, the local govt may try to adopt the moratoria as an emergency measure, bypassing the usual procedures.  
· the legality of this will depend on whether a statute authorized this type of emergency zoning
· Time & Takings: how long can a moratorium remain in place for?
· look to state statutes first
· a lengthier moratoria will likely require much more justification by the local govt.  
· if the court finds a city enacted a moratoria in bad faith, it will be invalidated.  
TEMPO CONTROLS AND CAPS

· limit the number of building permits that a jdx may issue over a given period of time.  Such ordinances are allowed as long as they are Rationally Related to Legitimate State Interest (RB test for DP and EP allegations)
· courts hold that states have a legitimate interest in preserving rural environments/ small town life/ preventing urban probs.  

· Construction Ind. v. City of Petaluma (9th cir. 1975)

· the city adopted a plan which fixed a housing growth rate not to exceed 500 dwelling units per year.  This 500 unit figure only applies to housing units that are part of a project involving 5 units or more.  Used a point system to determine who gets to build.  
· purpose of the plan was to correct the imbalance bw single-family homes and multi-family dwellings; to retard accelerating growth; curb sprawl.  
· The ordinance is challenged as a DP violation

· need to have a legit state interest that is rationally related to the plan
· P tried to say there was no legit state interest here- only interest was excluding lower income ppl who can’t afford single family homes. 

· the city protected itself from this type of challenge by requiring a certain percentage of the developments to be low income

· P got the trial court to make a finding of fact that the ordinance will have an exclusionary effect (got an expert to put on evidence about the impact on the housing market and the area).  

· exclusion alone doesn’t win P’s case:  the court explains that ALL land use is exclusionary.  

· Euclid allows exclusion 

· court found the plan was rationally related to the legit state interest of preserving small town feel so not arbitrary. 

· Belle Terre: USSC; upheld a plan that restricted land use to single-family dwellings.  The court found the exclusion of boarding houses and other multi-family dwellings was reasonable and within the public welfare bc such dwelling cause urban probs.  
· Los Altos Hills:  9th cir; zoning ordinance provided that housing lot shall contain not less than one acre and no lot shall be occupied by more than 1 primary dwelling unit.  Effectively excluded poor ppl and restricted density and thus population.  Was upheld as rationally related to a legit state interest—the preservation of the town’s rural environment and thus didn’t violate EP.
INFRASTRUCTURE CONTROLS AND CONCURRENCY REQUIREMENTS
· Infrastructure controls:  only allows development as the infrastructure is made available

· Concurrency:  can’t develop unless the infrastructure is concurrently available

· CA doesn’t require this

· Golden v. Ramapo, NY 1972
· city began developing too fast to provide infrastructure.  Didn’t have enough sewers, drainage, etc.  So they created a plan for putting in infrastructure over the next 18 years.  Made a very detailed plan- did sewer/drainage studies, adopted a capital budget which provided for development.  Adopted a capital program which provided the location and sequence of capital improvements.  

· all this works gives city a record and shows they carefully planned
· based upon the above, the town adopted amendments to prevent premature subdivision and urban sprawl.  Residential development is to proceed according to the provision of adequate municipal facilities.  City created a new class of special use permits called “residential development use”- anyone constructing a dwelling or any vacant plot has to get a special permit
· City also allows developer to pay for infrastructure himself if he doesn’t want to wait for the city to provide it

· P challenged this:  alleging the city has no authority to adopt what is in essence a blanket interdiction of subdivision

· statute does not provide any specific authorization for the sequential and timing controls adopted here

· But the court finds the city has the authority to issue special permits from subdivision law

· since the city has the power to deny a subdivision, it has the power to approve one with conditions.  Here the conditions are put on due to the legit state interest in sanitation. 
URBAN GROWTH BOUNDARY
· basic premises is that an urban growth limit should be set and new development should be directed within than growth boundary

· goal:  prevent sprawl; prevents conversion of agricultural land  (gets converted to urban when some one comes in and subdivides; homeowners complain about farm nuisances to city council, so farmers get kicked out.)  

· smart growth

· forces in-filling:  using empty lots, run down areas etc within the urban area rather than moving to rural areas

· Downside to this

· will more expensive to develop in the urban area- supply is restricted w/ the boundary, so land gets more valuable. 

· 1000 Friends of OR v. Wasco County (Or. 1985)
· Unincorporated land in an area deemed rural (outside urban growth boundary so can’t be developed) wants to be incorporated.  P argues the land cannot be incorporated bc that would lead to urbanization and you can only change the boundary from rural to urbanizable by meeting an exception
· the court rejected the Land Use Board of Appeals decision that incorporation does not equal urbanization.  The mere creation of a city does not make land available for urbanization, the only thing that does that is the establishment of an Urban Growth Boundary.  Once the incorporated land is a city is can draw its own UGB.

· the court ignores the fact that the new city will urbanize down the road. 

· Why doesn’t the court accept P’s argument that you need an exception to incorporate rural land?

· bc holding this would make it nearly impossible to create new cities and cities are good( they are a basic democratic gesture- makes for a more responsive govt bc don’t have to deal w/ the county, ppl get heard more, etc.
SECURING A SUFFICIENT HOUSING SUPPLY

EXCLUSIONARY ZONING:  
· background:  USSC decision in Euclid which established a model of judicial deference to zoning, has arguably been responsible for institutionalizing a form of economic segregation

· PA first broke with judicial deference in Nat’l Land v. Kohn:  finding that exclusionary zoning was incompatible with serving the general welfare and thus was not within the police power authority of the state. 

INCLUSIONARY ZONING:  includes

· zoning for least cost housing:  allows smaller homes to be built on smaller lots w/ a  minimum amenities consistent w/ minimum housing code standards

· mandatory inclusion req’ments:  developers must set aside a percentage of project unites in a development for affordable housing

· density bonuses:  developments w/ a percentage of affordable housing are allotted permission to exceed standard density limits

· rent skewing:  rents on unsubsidized units are increased to permit reduction of rents on a percentage of the unites. 

· housing linkage:  impact fees imposed on a development so as to produce affordable housing.  

JUDICIAL INVALIDATION

· NAACP v. Mount Laurel, NJ S Ct, 1975

· ML had zoned to allow only large lots and large minimum sq ft requirements for residences.  The effect was to exclude low and moderate income families and apartment bldgs.  

· Fair Share Principle:
· every jdx must presumptively make realistically possible an appropriate variety and choice of housing.  Presumptively, it cannot foreclose the opportunity of classes of ppl mentioned for low and moderate income housing and its regulations must affirmatively afford that opportunity, at least to the extent of the city’s fair share of the present and prospective regional need. 

· these obligations are not met unless the city can sustain the heavy burden of demonstrating peculiar circumstances which dictate that it should not be required to do so.  The court presumptive puts burden on city, if city cannot rebut the presumption, then the court will find its land use system is unconstitutional

· Does city have power to do this under its police power? Whose general welfare must be served when city exercises its police power?

· local govt is only acting as a delegate of the state’s power so has same restrictions as the state. 

· often courts only look at general welfare of the ppl within the municipality but the court rejects this idea.  Instead, when the reg does have a substantial external impact, the welfare of the state’s citizens, beyond the municipality, must be recognized and served. 

· so city must provide reasonable opportunity to appropriate variety of housing including low income, to meets needs of all ppl who may desire to live within its boundaries.  

· City tried to rebut the presumption and justified this as “fiscal zoning”:  zoning this way allowed it to maximize property tax revenue and this allowed city to provide better services. 

· court rejected this:  saying that a municipality may not exclude or limit housing for this reason

PROTECTION OF CULTURAL AND AESTHETIC VALUES

RATIONALE FOR AESTHETIC REGULATIONS:

· HISTORY:  initially courts refused to recognize aesthetics as a legally justifiable regulatory goal.  Then in Berman v. Parker, the USSC affirmed a regulation for aesthetic purposes.  Courts accepted aesthetics as legit but at first included the caveat that the reg must have other purposes.  Finally, courts began accepting aesthetics alone as justification for a reg.  

· SIGN AND BILLBOARD REGULATIONS

· Asselin v. Town of Conway, NH S Ct. 1993
· ordinance passed banning internally lit signs

· Court said the city has power to regulate for purely aesthetic reasons bc the preservation of the visual environment may promote the general welfare.  

· State’s alleged interests here:  preserving views, discouraging development from competing w/ the natural environment, promoting the character of a “country community”

· since this is a DP challenge- RB test applies.  Passed for legit purposes above and court found ordinance rationally related- support for trial courts finding that the atmosphere would be negatively affected by unregulated use of nighttime lighting.  Had expert testify about how ugly internally lit signs are
· ARCHITECTURAL & DESIGN REVIEW

· once regulations for aesthetic purposes were found to be within police power, some local jdx used this to regulate architectural design—raises constitutional claims such as that statue is void for vagueness of the aesthetic standards. 

· a statute which forbids or requires the doing of an act in terms so vague that ppl of common intelligence must necessary guess as its meaning and differ as to its application, violates the first essential of due process of law.  Anderson.

· ordinance should be specific enough that commissions do have to resort to their own subjective feelings due to lack of objective guidelines.  Anderson.  

· Anderson v. City of Issaquah, Wash. Ct. App. 1993

· statute void for vagueness
· can’t require applicant or commission to drive up and down a street to try to determine the meaning of the code’s design requirements by looking and good & bad examples of other buildings. 
HISTORIC PRESERVATION

· social benefits- psychological and monetary

· large cost:  reciprocity of advantage may not apply- so individual owner is faced w/ significant costs w/o corresponding reciprocity normally found in zoning ordinances.  

· Teachers Ins v. City of NY, NY S Ct 1993

· owner of bldg is challenging the designation of a restaurant’s interior as a landmark.  Challenging commission’s power to landmark this.

· TI says Comm can only landmark areas that are distinctively public in character.  [statute says must be customarily open to public or which the public is customarily invited.]

· court said this is open to the public- while it’s a business its open for the general public to enter—this is open in the customary sense of the word.  

· TI then argues items appurtenant to the interior cannot be landmarked.  Commission can only include interior architectural features that qualify as fixtures at common law
· court doesn’t agree- finds statute doesn’t limit comm. to features and defers to the expertise of the comm. in applying the provision.
· while it may be possible to landmark the interior of a bldg, the MA S Ct would the designation of the interior of a church as landmark to violate the state constitution bc it interfered with religious rights under the 1st am.   
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