Land Use – Spring 2007 - Selmi


I. PLAYERS IN THE LAND USE SYSTEM

A. Local Gov’t:

1. The city council ( local elected body, elected by citizens.  Deal only with local issues, extremely adversarial.  These individuals are elected and are always preparing for reelection.  
2. The planning commission ( Not elected, look at developments first, before city council does.  They are appointed by city council.  Who will be appointed:
a) People who share political opinions with certain council members
b) Very active in the community, really care about the place they live
3. The zoning administrator ( A specific bureaucrat who works for the city.  Knows land use law in the city very well, doesn’t think politically, but bureaucratically.  
4. The planning director ( A person appointed by city council and has background in urban planning.  Not a political person, must do whatever the council wants him to do, implement their policies/agenda.  Supervises the planning staff.  
5. The planning staff ( Very bureaucratic, low level employees.  
6. The city attorney ( Good relationship with this guy is very important.  Has a very important role in land use approval b/c it must conform with local law, he will basically decide if a certain project conforms with local law.  
B. The Development Team:

1. The developer ( main guy, calls the shots
2. The architect 
3. The lawyer ( gives advice on everything throughout the process.  
4. Lending Institution ( Lend $
C. Third Parties (each of these groups have their own atty):

1. Neighbors & Neighborhood Groups ( care about their investment, ready to put up a fight about everything that affects value of investment and quality of neighborhood.  
2. Business Groups

3. Labor Groups ( Will sometimes participate b/c development means jobs 
4. Environmental Groups ( participate if environmental issues come up.  
5. Housing & Civil Rights Advocates

D. Main Point:  You must know how to approach each group.  

1. How do you help your client?

a) Knowing the law is not enough.  

b) What is the likelihood that your client can implement his project?

c) What are some alternatives in case it doesn’t work?

d) Address your opponents’ concerns.  Understanding each side’s viewpoint.
e) Sometimes the best solution is to try to reach an agreement between developer and the community
f) Recognize that the city council members are primarily not lawyers; they are politicians.
2. Themes of Land Use Regulation
a) Benefits and Dangers of Discretion ( whenever you have an enormous amount of discretion in government, there are dangers of favoritism, arbitrary decisions, etc.
b) Rapidly changing nature of land use regulation
c) Ethical component of land use ( how you use property reflects an ethical judgment
d) Role of third parties ( citizens groups, trade ass’ns, etc.
e) Role of growth
f) Level of government ( local level or regional level (California Coastal Commission)
II. ZONING
A. INTRODUCTION ( concept of zoning clashes with economic American ideology of individual entrepreneur.  This means some flexibility in system is necessary.
B. THE TRADITIONAL ZONING ORDINANCE ( local government rationally decides which types of uses and densities should be allowed throughout the city, and then passes a zoning ordinance implementing its conclusions.  All modern land use flows from the result of the Euclid.  Zoning has powerful economic ramifications on the ability to develop property.
1. Village of Euclid v. Ambler Realty – Euclid enacted zoning ordinance to channel industrial development between the railroads.  The ordinances divided property into use, height, and area districts. Court upholds zoning ordinance, giving it presumption of validity (deference to legislature).  In zoning challenges, the burden is on the challenger to show that zoning is invalid as applied to their property.
a) Authority cited by court:
(1) Commissions and expert reports – at the time, there was a belief that there was legitimacy to expertise that people should defer to and that experts would reach unified conclusions.  
(2) Common law doctrine of Nuisance – nuisance law is analogous to legislative power because it is a means of deciding land uses.  Zoning ordinances are prospective and prevent nuisances; therefore, people can know beforehand whether uses are allowed (and we can avoid the problem with nuisance law coming after the fact).
(a) Limits to this analogy ( (1) Euclid’s ordinance was cumulative; (2) the ordinance goes beyond nuisance (duplex is not a nuisance to a neighboring single family home)
b) Zoning depends on a case-by-case evaluation, so there must be facts in order to determine whether or not a zoning ordinance is constitutional (therefore, cannot be a facially invalid).
c) Basics of Euclidian Zoning:
(1) Zoning Districts – categorized by Uses, Height, and Area.
(2) To know how property is zoned – look at tract map and definition of zones.
d) Standard Zoning Enabling Act – published in 1924 to serve as a model for state legislation that would authorize the adoption of local zoning ordinances.  The vast majority of states adopted legislation based upon it.
(1) “Dillon’s Rule” ( local government receives authority to enact zoning ordinances from the state through enabling legislation; without authority, local governments have no power to act.  
(2) Some cities and counties are charter or “home rule” jdxs – they have their own charters pursuant to the particular state constitution.  These jdxs have somewhat more power to act than other cities and counties that lack a charter.
(a) However, state law can still preempt local action in a field of “statewide concern.”
2. Permitted Uses (by right) – if you have a use that you are permitted by right to use, you go to your architect, draw up plans, and give them to the building department, who then must give a building permit (“as a matter of right”).  The development must match what the ordinance allows.  If a use is not permitted you can apply for a special use permit or ask to have the property rezoned.
a) Classifications of zoning ordinances:
(1) Inclusive ( permits only those uses specifically named.  This is the typical ordinance.
(2) Exclusive ( prohibits specified uses and permits all others
b) Bd. of Supervisors of Madison Cty. v. Gaffney – Gaffney operated a nudist club on their property; adjacent landowners complained to Board of Supervisors.  Gaffney claimed the use was an “open space recreational area,” but this use was not permitted under the zoning ordinance for property.
	c) Legal Analysis for Permitted Uses

(1) What are the permitted uses on the property? (look to zoning ordinance)
(2) Characterize the use on the property and see if it matches up with the uses permitted as a matter of right
(a) The power of the court to characterize land uses means that judicial conceptions of morality may be able to dictate outcomes.  


d) Voyeur Dorm v. Tampa – operator of internet site transmitted pictures from webcams within a residence; city sought to enforce zoning ordinance, claiming property was not zoned as ‘adult entertainment.’  Court found for Voyeur Dorm b/c the viewing occurred in cyberspace, rather than at the residence.
C. NONCONFORMING USES – when an existing land uses on property does not conform to those allowed by revised zoning ordinances.  
1. Establishing nonconforming uses – landowner must establish that the use actually existed when the zoning restriction became effective.  
2. Losing nonconforming uses – to maintain the use, the landowner cannot alter the use on the property; this gives rise to steady stream of litigation.
a) Accidental destruction of the property ( majority of ordinances allow property owner to rebuild and continue nonconforming use.  Many other ordinances terminate the nonconforming use where there is complete or substantial destruction
b) Scope of nonconforming use ( general rule is that the use cannot be expanded or enlarged; also land user with valid nonconforming use is entitled to make normal repairs.  Change of ownership does not eliminate the status as a legal nonconforming use.
3. Eliminating nonconforming uses – Most courts take view that nonconforming uses must be tolerated, but purposes of zoning required them to be eliminated ASAP.
a) Many states can require land owners to amortize the use (termination after a sufficient period during which investment in the property can be amortized).
D. AMENDMENTS, VARIANCES, AND SPOT ZONING
1. Zoning Amendments & Spot Zoning

a) Covington v. Town of Apex – landowner wanted electronics manufacturer as a new tenant, but this use was not permitted as a matter of right due to zoning.  Owner asked city for a petition to rezone from Office & Industrial-1 to Conditional Use Business-2.  City rezoned to CUB-2 with condition that permitted uses are O&I-1 plus electronics manufacturing.  Residential neighbors sued, arguing zoning is arbitrary and capricious and constitutes spot zoning.   Court invalidated zoning amendment even though there were O&I-1 zones adjacent to property.
(1) Arbitrary and Capricious Rezoning ( most courts will view an amendment to an ordinance as a legislative act and will let the jurisdiction do it as long as it is reasonable (subject to an arbitrary and capricious standard).
	(a) Rezoning Factors (in analysis of whether rezoning is A&C) – most of these are public interest factors; analysis of benefits and drawbacks:
(i) The existing uses and zoning of nearby property;
(ii) The extent to which property values are diminished by the particular zoning restrictions;
(iii) The extent to which the destruction of a (’s property values promotes the health, safety, morals, or general welfare of the public;
(iv) The relative gain to the public as compared to the hardship  imposed upon the individual property owner;
(v) The suitability of the subject property for the zoned purposes;
(vi) The length of time the property has been vacant as zoned, considered in the context of land development in its vicinity; 
(vii) The evidence or lack thereof of community need for a proposed use.


(b) Most rezoning attacks not successful because the A&C standard is hard to meet and usually the city can show some sort of benefit in the rezoning.
(i) However, Maryland makes it tougher to amend ordinance: must show either (1) mistake in original ordinance; or (2) something has changed.
(ii) California ( zoning amendments occur much more easily
b) Zoning Ordinances can be amended in two ways:
(1) Amend the text of the zoning ordinance to create a new district, expand or contract the uses allowed in a district, etc., and/or
(2) Amend the zoning map to change the zoning designations that apply to a specific piece of property.
c) Spot Zoning 
	(a) Definition of spot zoning:
(i) “Singling out”
(ii) An individual parcel (size of the area reclassified is the most important factor; as the size of the parcel increases, it becomes less likely that the court will find spot zoning)
(iii) In a way that makes it different than surrounding uses (that are uniformly zoned)
(iv) Benefiting the individual landowner


(b) Problems with spot zoning ( shows favoritism and conflicts with the general plan.
(i) Politically well connected people may be able to have property rezoned when unhappy with current zoning;
(ii) Undermines entire purpose of zoning ordinance, which is supposed to create an overall plan for the entire jurisdiction;
(iii) Used to benefit individual land owner but is not in the public interest
(c) Consequences of Spot Zoning
(i) Majority of jdxs ( invalidation
(ii) Minority of jdxs ( spot zoning not illegal per se (Covington), but will allow “reasonable spot zoning”
(a) Factors for determining if spot zoning is reasonable:
(i) Size of tract in question;
(ii) Compatibility of disputed action with existing comprehensive zoning plan;
(iii) Benefits and detriments to owner, neighbors, and surrounding community;
(iv) Relationship of uses envisioned under new zoning and uses currently present in adjacent tracks.
2. Variances – legitimize violations of zoning ordinances when zoning on property creates individual hardships for the property.  They are the classic “safety valve” zoning device.  However, the concern with variances is that they can destroy the general/comprehensive plan.  Thus, drafters of legislation try to make it difficult to get them.  A grant of a variance is adjudicative, not legislative, in nature (so there are Due Process rights).
a) Types of variances:
(1) Use variance ( permits the property owner to use the land in a manner that is different from the uses prescribed in the zoning ordinance.  Use variances are prohibited in California.
(2) Area variance ( catch-all category for all non-use variances and includes such matters as lot size, height, setback, and yard requirements
	b) Tests for variances:
(1) Practical Difficulties or Unnecessary Hardship (usually treated the same but some states make 2nd test harder to meet) ( most easily satisfied by a showing that the applicant’s property has significant physical differences from other similarly situated properties:
(a) Property cannot reasonably be used in a manner consistent with the existent zoning
(i) Prospect of increased economic profit will not support grant of variance as long as owner can make a reasonable return from the permitted uses allowed by ordinance.
(b) Landowner’s plight due to unique circumstances (not general conditions of neighborhood – shared by others) 
(i) Most jurisdictions require something in size or topography of parcel to be unique.
(c) Use authorized by variance will not alter the essential character of the locality
(i) Depends on whether court looks at immediate neighboring properties or broader locale (if looking at broader strokes, there is an argument that zoning amendment is needed)
(d) The hardship is not the result of the applicant’s own actions
(i) Merely purchasing property with knowledge that variance would be needed is not a self-created hardship


c) Janssen v. Holland Charter Township Zoning Bd. of Appeals – court affirmed Zoning Board of Appeals’ grant of variance to build 250 unit residential development in an area zoned agricultural.  Court looks at changing character of community (transformation from rural to suburban).  
(1) There was a substantial argument that this was too large to be a variance (the reason you allow a variance is b/c they don’t have adverse, large effects outside of property).  Most courts will not grant variances of this size.  
d) Other variance issues:
(1) Adjudicative in nature ( you must go before ZBA and show that there are unnecessary hardships that you did not create.
(2) “Rupture of the safety value” ( variances seem to be given out much more indiscriminately than they should be – suggests there is something wrong with the land use system.
E. FLEXIBILITY DEVICES
1. Special/Conditional Use Permits ( special uses are consistent with the ordinance, but require permission.  At the time the zoning ordinance passed, it is envisioned that the use will be allowed (but at the same time it is not permitted as a matter of right b/c of its externalities and city’s desire for some control over the use).  No change or alteration in the ordinance itself is required in order to affect a special use.
a) To get a permit, you must apply and it must be evaluated (findings of fact must be made).  A city may deny a special use permit based on potential impacts.  
(1) In addition, the board can grant the permit but impose conditions.  Developers will bargain/negotiate with city regarding the scope of the conditions.  The conditions must relate to the use of the property, rather than regulating the owners of the property.
b) Jones v. City of Carbondale – city granted special use permit, but required applicant to comply with four conditions.  Court affirmed grant of permit.
(1) (s argued that the city amended the zoning regulations by imposing requirements not otherwise imposed on other landowners within the zoning district.  Court rejected this argument b/c Illinois Municipal Code envisioned that granting of permission may be subject to conditions reasonably necessary to meet standards,
(a) To argue that conditions might reach level of amendment, you have to show that they are onerous enough and unique or unrelated to the use.  Here, conditions facilitated the use.
(2) (s also argued that because the city put the special use on the zoning map, it should be categorized as an amendment.  Court rejected argument.  City said adding the use to the map was for public convenience (putting people on notice that they granted special use permit)
c) Consent statutes – some statutes authorize written protests from neighboring landowners that, if they reach a minimum percentage, change the requirements for the vote needed to amend the ordinance.  Others require consent of certain neighboring land users before ordinance can be amended.
d) Special Use v. Variance
(1) Special use—allows a use that the ordinance authorizes

(2) Variance—deviation from the specific terms of the zoning ordinance allowing the landowner to do something that the zoning ordinance forbids
2. Floating Zones and Contract Zones
a) In traditional Euclidian zoning, you can look at map to determine types of land uses allowed on a specific property.  However, with a floating zone, you can’t tell where it is by looking at the map.  
(1) The boundaries of a floating zone are undefined and it ‘floats’ over the entire district until by appropriate action it is landed on a piece of property.
b) Rodgers v. Village of Tarrytown – village enacted an ordinance created B-B zone for buildings for multiple occupancy of 15 or fewer families on parcels > 10 acres; however, the boundaries of the district were not delineated in ordinance but were to be fixed by amendment of the zone map when the zoning is applied to properties in the village.
(1) Court could have created B-B zone and put it on map through special use permit.  Instead, city divided process into two parts ( created zone and told property owners when they wanted to build an apt. under the zone, you must apply and we will land the zone.
(2) Court held this was not spot zoning because it was enacted to promote a comprehensive plan; it applies to the entire territory of the village, not just to one individual landowner.
c) Attacks on floating zones: 
(1) Standard Zoning Enabling Act talks about zones being uniform; you cannot tell if something is uniform when you don’t know about the zone until it lands.
(2) Floating zones are not necessarily appropriate for every place in the zone.
d) Contract zoning ( longstanding principle of Con Law that states cannot K away police power.  K zoning issues arise when local gov’t enters into a K with a developer whereby the gov’t extracts a performance or promise from the developer in exchange for agreement to rezone the property.
(1) If parties reach formal agreement before rezoning, third parties who challenge the rezoning can argue it constitutes illegal contract zoning. 
(a) In absence of statutory authority allowing such Ks, many courts will find them illegal
3. Planned Unit Developments (PUDs) – taking one parcel and incorporating many uses on it; within the PUD, there are a series of land uses for different parts of the property (i.e zoning within zoning).  The entire parcel is designed before being sold – this saves money because the developer can group uses.  In return, the jurisdiction will likely want the developer to dedicate the open space to public.
a) Peters v. Spearfish ETJ Planning Commission – Landmark Realty wanted to develop mixed residential uses on an A-1 zone of 250 acres.  (s claimed that commission exceeded authority in approving PUD b/c the ordinance stated population density could not exceed the density of the specific residential district.  Court holds that A-1 density requirement applies b/c if you allow the PUD, the nature and customary uses of the A-1 districts become unpractical.
(1) Court says developer has a remedy – rezone property as residential district that would be compatible to the population density of the PUD.
4. Site Plan Review – some jurisdictions layer site review approval on top of building permits for permitted uses.  The jurisdiction may have the ability to deny development even though the uses on the property are consistent with the zoning.
a) The purpose of site plan approval is to afford the local jurisdiction an opportunity to undertake a detailed analysis of the precise features of the development project.
(1) Review focuses on factors such as building layout, placement of roads, and aesthetic features.
(2) Since the review is adjudicative/quasi-judicial in nature, the applicant gets due process rights.
b) Colorado Springs v. Securcare Self Storage – Securcare sought to develop plot of land and entered into development plan to build a service station on one acre of the parcel and dedicate the rest of it to mini-warehouses.  Ordinance defined a permitted use as “[a]ny use of land or a structure which is allowed by right in a zone district and subject to the requirements of that district.”  
(1) The requirements of the district were (1) a development plan and (2) approval of the development plan (based on “review criteria,” one being whether the development is compatible with the uses of the surrounding properties).
(a) Approval could turn on whether the planning commission looks at the surrounding neighborhood (broadly – gives more discretion to commission) or the land uses immediately surrounding the site (narrower site review).
(b) Site review should be construed narrowly by asking the question “is there some specific problem w/this use that arises here only and perhaps was not envisioned in the zoning?”
(2) (s’ argument ( you don’t get to redecide what the land uses should be b/c that was done with zoning.  This was discussed in the dissent.
(a) How does city defend site plan review ( make sure there is evidence in the record that this specific site plan has problems (not that we shouldn’t have a gas station in the neighborhood ( that second guesses the zoning)
(i) Some courts have held that site review ordinances may not be used to deny a project that is a permitted us, while others disagree.
III. SUBDIVISION REGULATION
A. INTRODUCTION
1. Five central components to subdivision development review:
a) Discretionary review to allow disclosure and mitigation of environmental harm
b) Assurance of the adequacy of infrastructure (includes public facilities and services necessary to support development) 
c) Opportunity to shift cost of development and infrastructure to the developer through the imposition of conditions on development.
d) Review to ensure compliance with planning and subdivision standards.
e) Assurance that the site is well planned, attractive, safe, and compatible with adjacent development (protects adjacent property owners from the impact of poorly planned development).
2. Two-fold process:

a) Tentative Tract Map ( city/county will impose conditions on the subdivision
b) Final Tract Map ( if conditions are fulfilled, the final map is largely considered ministerial (local government doesn’t retain authority to deny you)
B. JURISDICTION AND DEFINTIONS ( what is the definition of a “subdivision” that triggers review?  (i.e. the question of when a land development that will split land gets channeled into subdivision law of state in which land is located)
1. Loftin v. Langston – Loftin bought large tract with a large easement (lane) across the property.  He graded and re-cherted the lane and dug ditches along each side and installed 6 inch water pipe along the length of the easement.  Then, he made arrangements with reps of the electric company to have two poles and a power line installed on property adjacent to the easement.  After advertising the subdivided lands, County commission says he was under subdivision regs.  
a) Tennessee statute provided that subdivision means . . .  “the division of a tract or parcel into two (2) or more lots, sites, or other divisions requiring new street or utility construction . . . “
(1) Court had to interpret the meaning of “requiring” in the statute 
b) Court held that a developer must provide road construction to insure that the roads are built in a manner that protects the health, safety, and welfare of the citizens.
2. Evasion techniques ( developers can’t evade requirements of subdivision act by “four-by-fouring” (making series of conveyances that individually do not trigger the statutory subdivision definition based on the number o lots created)
a) California Subdivision Map Act—a tentative and final map shall be required for all subdivisions creating five or more parcels, five or more condominiums, etc…

3. Ensuring completion of infrastructure:
a) Small subdivisions – building permits may issue only upon final inspection of the completed infrastructure, with emphasis on roads and utilities.
b) Larger subdivisions ( one technique to ensure the completion of infrastructure is requiring the developer to post security or a performance bond.
C. THE PROJECT APPROVAL PROCESS – most subdivision litigation centers on the legality of the decision by the governmental entity assigned the obligation of subdivision review.
1. Garipay v. Town of Hanover – Garipay applies for subdivision on top of a mountain.  Homes already on top of mountain already had problems with the road.  Planning board denied request for subdivision approval based on finding that the road was inadequate to handle the increased traffic created by the subdivision, even though master plan designated the site to be developed in the future.  The real fear was that fire/police would not be able to get to the homes during wintertime emergency.
a) Garipay asserted that planning board could not consider “off-site” factors, but the court disagreed.
b) Town planning boards may promulgate regulations which “provide against such scattered or premature subdivision of land as would involve danger or injury to health, safety, or prosperity by reason of the lack of . . . transportation . . . or other public services . . .”
(1) Thus, planning boards can take offsite factors into consideration; the board must ascertain what amount of development, in relation to quantum of services available, will present the hazards described in statute ( when hazard is created, further development is premature.
2. Decisions on subdivision planning must be based on findings that are supported by substantial evidence in the record and that clearly communicate the reasons for denial.
3. Burrell v. Lake Cty Plan Commission – Burrell wanted to put in subdivision and Commission granted tentative approval.  The application was later denied based on Commission’s conclusion that the subdivision would have an adverse effect on health, safety, and general welfare of community.  Although Commission made no findings of fact, after Burrell sued, claiming that the findings were not supported by substantial evidence, the Commission entered into findings in support of its conclusion.
a) Standard of review – may vacate only if evidence demonstrates conclusions are clearly erroneous.  Evidentiary issues are usually never overturned.  However, if overturned, court would remand, where commission can simply fix the problem.
b) There was a plethora of evidence submitted to the Commission:
(1) Oral testimony; video-tape of area; binder containing photos of proposed development and flooding in area; expert affidavit; newspaper articles demonstrating flooding and sewage problems, etc.
(2) Thus, court concluded that findings were supported by substantial evidence.
	c) SUBSTANTIAL EVIDENCE test ( whether the evidence before the Commission, taken as a whole, provides a “reasonably sound basis of evidentiary support” for the Commission’s decision.


D. VESTED RIGHTS TO DEVELOP – at what state in the development process does the developer become entitled to complete a project?
1. Western Land Equities v. Logan – (s purchased property in Logan which was later zoned    M-1, a manufacturing zone which permitted single family homes.  ( wanted to build homes and made applications for development.  During appeal of denial, city changed zoning ordinance prohibiting single family homes on (s’ property.
a) Case sets forth various rules for vesting – some of them require reliance (i.e. Avco & zoning estoppel):
(1) Majority Rule ( an applicant for a building permit or subdivision approval does not acquire any vested right under existing zoning regulations prior to the issuance of the permit or official approval of a proposed subdivision.  Denial of an application may be based on subsequently enacted zoning regulations.
(2) California Avco Rule ( vested right can only be acquired where a developer has performed substantial work and incurred substantial liabilities in good faith reliance upon a building permit issued by the government.   
(3) Zoning Estoppel ( estops a government entity from exercising its zoning powers to prohibit a proposed land use when a property owner, relying reasonably and in good faith on some governmental act or omission, has made a substantial change in position or incurred such extensive obligations or expenses that it would be highly inequitable to deprive the owner of his right to complete proposed development.
(4) Western Land Equities Rule ( an applicant for subdivision approval or a building permit is entitled to favorable action if the application conforms to the zoning ordinance in effect at the time of the application,
(a) UNLESS changes in the zoning ordinances are pending which would prohibit the use applied for; or
(b) UNLESS the municipality can show a compelling reason for exercising its police power retroactively to the date of the application
(i) The city will always try to do this – thus this balancing-esque test is unpredictable.
(5) Other Rules
(a) Vest at the time of application
(b) Pending ordinance rule ( if ordinance that would change land use is pending at the time of application, you cannot vest.
b) When is there substantial reliance?  3 unpredictable tests used by diff’t courts:
(1) Set quantum test ( majority test – owner is entitled to relief from new, prohibitory zoning if he has changed his position beyond a certain point, measured quantitatively;
(2) Proportionate test ( % of money spent or obligations incurred before zoning change as compared with total cost
(3) Balancing test ( weights the owner’s interest in developing his property and the reasonableness of his proposed use against the interests of public health, safety, morals, or general welfare
2. Vesting when there are multiple permits ( general rule is that where multiple applications must be submitted, vesting under one application will not relieve the developer from seeking other necessary approvals.
E. STREAMLINING AND DEVELOPMENT STANDARDS – when the legislation sets deadlines for public agencies to act and prevents later changes in the rules governing a development.  These apply not only in subdivision review, but more broadly to a wide variety of development approvals.
1. Norco Construction v. King County – in 1975, citizens committee created to formulate a plan to be adopted as amendment to the County’s comprehensive plan.  Two years later, ( submitted plat application.  A month later, the citizens committee submitted its draft plan.  Then a couple months later, a county hearing officer recommended approval of (’s application but noted inconsistency with citizens’ draft plan.   A few months later, after the hearing examiner told ( that health dept approval of sewage and water systems was required prior to preliminary approval.  Then, the city council passed an ordinance providing for deferral of approval when hearing examiner identified plan as inconsistent with the community plan.  After ( got health dept approval and completed application, it filed petition for writ of mandamus and was approved.
a) Statute required County to act within 90 days ( “Preliminary plats of any proposed subdivision and dedication shall be approved, disapproved, or returned to the applicant for modification or correction within ninety days from the date of filing thereof . . .”
(1) Streamlining statutes usually require jdx to act within a specific period of time.  Some say that if the jdx does not act, the project will be “deemed approved” (courts do not like to do this though)
(2) These statutes protect developers from delay in development review process.
b) Thus, court here affirmed writ of mandamus approving (’s application.
2. Vesting v. Streamlining
a) Vesting: equitable ( Point in process at which applicant has a right to develop or point at which further regulatory changes are not allowed

b) Streamlining: timing ( City must decide within a specified timetable

3. KB Central Valley v. Modesto – Modesto appointed “Infrastructure Study Committee” (ISC) to examine mechanisms for funding future public improvements and the ISC recommended Development Impact Fees.  ( submitted a vesting tentative subdivision map (per statute, when you get your map you get a vested right – this was one of ways legislature went outside of the Avco rule in California).  City hired consultants regarding fee schedules, who recommended increases due to expanded development areas.  
a) ( claimed they were entitled to rate when subdivision map was completed, per statute which permitted local agencies considering application for a tentative map to apply only those “ordinances, policies, and standards” in effect on the date the map application was deemed complete.  Thus, city’s attempt to extract higher fees was invalid – KB had vested right to develop subdivision subject only to fee in effect when vesting tentative subdivision map was deemed complete.
IV. FINANCING AND DEVELOPMENT OF INFRASTRUCTURE
A. INTRODUCTION – cities can condition development (including subdivision approval, etc.) to require certain improvements to be paid for by the developer.
1. Whether developers can pass these costs onto homebuyers depends upon economics and the state of competition in the local market.
B. THE SUPREME COURT FRAMEWORK – NOLLAN AND DOLAN
1. Nollan v. California Coastal Commission – Nollans wanted to build 2400 square foot, 2 story beach house in Ventura County.  CCC recommended the permit be granted subject to the condition that they allow the public an easement to pass across portion of property bounded by mean high tide line on one side and Nollans’ 8 foot seawall on the other side.  Nollans objected, but after a remand to CCC, a public hearing was held where the CCC found that the new house would increase blockage of view to ocean and prevent the public “psychologically . . . from realizing a stretch of coastline exists nearby that they have every right to visit.”
a) Why can a municipality put a condition on property?
(1) Authority to deny permit ( central to the police power: if there is a legitimate state interest, the municipality can deny a permit.  A regulation is not a taking if it does not deny an owner economic viable use of his land.
(2) If you can deny, you can condition: denial authority includes “lesser offense” such as a condition.
	(3) There must be an ESSENTIAL NEXUS between the condition and the legitimate state interest: if not, the theory is that the state is using something unrelated to the power to deny in the first place (this is a naked taking of the property)


b) Here, there was not an essential nexus between the condition and the legitimate state interest, b/c an easement would not help the public on the road to see the beach.  
(1) The CCC could have conditioned permit on viewing station or limitation of width of house.
c) These kinds of disputes lead to negotiations between municipality and owners: a landowner can also voluntarily dedicate an easement and draw up a K with the municipality (thus, if they impose something other than easement, owner can sue for damages).
(1) Thus, landowners can circumvent Nollan and Dolan through a contracting process (development agreements)
2. Dolan v. City of Tigard – city put two conditions on permit to redevelop a plumbing and electric supply store: (1) dedicate portion of property within 100 yr floodplain for improvement of storm drainage system; and (2) dedicate an additional 15 ft strip of land adjacent to the floodplain as a bike/pedestrian pathway.  Court takes up the issue of the required nexus used by different state courts (i.e. how close does the essential nexus have to be between the condition and the state interest?).  In the end, the court adopts a new test based on a reasonable relationship btw the condition and state interest:
	a) There must be ROUGH PROPORTIONALITY between the condition exacted and the legitimate state interest.
(1) This is a case by case, “individualized” determination that the required dedication is related both in nature and extent to the impact of the proposed development.
(2) No precise mathematical calculation is required, but there must be some individual determinations or effort to quantify:
(a) “the city must make some effort to quantify its findings in support of the dedication for the . . . pathway beyond the conclusory statement that it could offset some of the traffic demand generated.”
(b) Consultants are going to come up with the numbers, and cities will take a conservative approach.


b) The government has the burden to prove rough proportionality ( another way of subtly suggesting city has to justify what it has done.  City atty will have to make detailed findings to be supported with evidence in the record.
c) As applied to these facts, (1) the dedication of the floodplain caused a Nollan problem b/c the condition was unrelated to the reason Dolan could not build there; and (2) the dedication of the bikepath was only based on city’s finding that it “could” reduce traffic – a far cry from finding the pathway “will” offset some traffic demand.
3. Post-Dolan issues:
a) Individualized determinations?  One argument is that individualized determinations provide landowner/developer some process.  In opposing the condition, developers’ attorneys will want to maximize the process.  The more process you get, the more likely you will be able to convince them to minimize conditions. 
(1) What can be demanded of the city ( ability to present case, ask questions, respond.  Argue that individualized determination is longer than 3 mins before city council at regular hearing and that you should receive some opportunity to present case more thoroughly.
b) Take benefit into account?  When government imposes conditions on land, these can result in benefits to the landowner ( “reciprocity of advantage.”  One issue is whether this should be taken into account when a condition potentially results in a taking.  (see TAKINGS section).
c) Street widening – cities would often require street widening for development, but this often now will fail the Dolan rough proportionality test.
d) No automatic dedications, regardless of impact
C. IMPACT FEES
1. Ehrlich v. Culver City – ( acquired lot and city amended zoning on lot so ( could develop and build a tennis club.  When the club began losing $, ( applied for a change in land use in order to construct condos.  City, in closed door meeting, voted to approve (’s application conditioned on payment of monetary exactions.  One was a $280k impact fee in order to replace recreational facilities.  Also, city imposed “art fee.”  The issue was whether Nollan/Dolan applies to impact fees.  
	a) Nollan/Dolan apply to ADJUDICATIVE (ad hoc) IMPACT FEES – cities have incentives to impose too high of financial burdens on landowner/developer, so they must give reasons for the fee and make an individualized determination.
(1) Rationale: heightened risk of distributive injustice; city has no legislative/political constraints; and this is an illegitimate exploitation of monopoly power.
b) Nollan/Dolan do NOT apply to LEGISLATIVE IMPACT FEES – the art fee was provided for in a local ordinance, and was thus imposed on every development over a certain size; thus, it applies more broadly and can be altered through the political process.
(1) Nollan/Dolan do not apply because this is like a traditional land use regulation.  This is simply the exercise of police power, even though it restricts use.


c) Differences between fees and taxes
(1) Taxes ( apply broadly and people can politically organize if they oppose them
(2) Fees ( most often are individualized
(3) However, some jdxs, particularly those with a narrow definition of home rule, characterize impact fees as invalid taxes.
d) California rule set forth in San Remo ( legislatively set fee is not subject to Nollan/Dolan
2. EARMARKING ( Volusia County v. Aberdeen at Ormond – City imposed public school impact fee on mobile home park that provided housing for persons at least 55 years of age or older.  ( challenged the constitutionality of public school impact fee.  The city calculated fee using the rate of average # of public school students per dwelling unit.  Court holds the fee is not valid, applying following test:
	a) Dual Rational Nexus Test (specific-need/special-benefit) – local gov’t must demonstrate
(1) Reasonable connection between the need for the facilities and growth in population generated by the subdivision; and
(2) Reasonable connection between expenditure of funds collected and benefits accruing to the subdivision


(a) Earmarking ( if imposing fee, city must actually use the money generated to alleviate the specific impact that the fee is intended to alleviate.
D. ASSESSMENT DISTRICTS – as an example, if you want utilities underground, you must petition the city.  The city may agree to it, form an assessment district and pay for it with bond money.  The people who pay are the residents in the assessment district who benefit from the assessment.  It can be paid off immediately or over a certain amount of time.  Assessment districts are a way of funding infrastructure that is particular to the benefit
1. Strauss v. Township of Holmdel – after septic systems in subdivision failed, town introduced sewer assessment ordinance.  After sewer lines constructed, an assessment commission concluded that improvement resulted in a nearly $15k benefit per lot.  (s challenged assessment on equal protection grounds, arguing it’s unfair to make them pay because in past the township paid for sewers out of general funds.  
a) Court holds that in past developments, where sewers paid by city or developers, the cost was passed to the residents in purchase price of home – so this is a similar payment only in a different context.    Thus, the claim fails.
b) It is extremely difficult to bring an EP claim in land use case – because all property is unique.  The city argued that these subdivisions were harder to sewer than others because they were in a hilly area.
(1) Court notes that there is nothing wrong with the city just saying we were changing policy (as long as they did this consistently in future developments and assessments)
(2) A judge reviewing case would not want to get into second guessing the way a city finances a project – gets into political issues.
V. PLANNING
A. INTRODUCTION & LAND USE PLANNING IN PERSPECTIVE
1. Defining Planning:
a) Rationality ( trying to reach a logical, rational outcome
b) Gathering of information ( can’t put in developments w/o gathering information
c) Laying out choices ( there are different options
d) Analyzing consequences of choices
e) Decision making process
2. Consistency ( many states have adopted statutes requiring zoning, subdivision and other regulatory controls to be consistent with the comprehensive general plan adopted by the local jurisdiction.  In a lot of states, no plan is required at all.
a) Standard City Planning Enabling Act ( drafted by the Dept. of Commerce (much less influential than the Standard Zoning Enabling Act).  The Act calls for a planning commission, rather than the local city council or body of elected officials, to adopt the plan.  Indications of political nature of the process.
(1) Requires that all zoning be “in accordance with a comprehensive plan.”  The comprehensive plan requires that the rezoning should not conflict with the fundamental land use policies and development plans of the community.
3. Types of Plans.  
a) Plan as Vision.  What do you envision to happen in the city?  These tend to be less practical.
b) Plan as Blueprint.  Much more specific – shows where roads go, etc.; not concerned with overall vision.  Criticism: what do you need zoning for then?
c) Plan as Land Use Guide.  In the middle of the above two.  Gives some future vision; uninhibited by short-term political considerations.
d) Plan as Remedy.  Cure for an existing problem such as slums (i.e. redevelopment).
e) Plan as Process.  Doesn’t matter what plan says, importance is the process not what comes out of it.
4. Functions of a General Plan

a) Acts as a device for serving “notice” on public and private parties as to the probable outcome of their development proposals;

b) Serves as a basis for internal coordination of various governmental actions and programs;

c) Serves as a “framework” for coordinating various land use regulatory devices;

d) Acts as an actual control on private activities upon the land;
e) Acts as a safeguard against arbitrary regulatory action.
B. THE FORM AND CONTENT OF THE GENERAL PLAN
1. Wolf v. City of Ely ( ( operated junkyard on three parcels.  City passed zoning ordinance that separated parcels into three different zones.  Thus, it became a non-conforming use.    ( was concerned that the city would make them amortize use and eventually shut it down. ( challenged ordinance as invalid, claiming it was not adopted “in accordance with the comprehensive plan” (as required by Iowa statute) ince there was no separate general plan.  There was no separate plan but city argued that the plan was implicit in the map and text of the ordinance (i.e. the zoning ordinance was a product of “rational planning”).
a) Court held there was no requirement for a separate plan, but this ordinance was not in accordance with a comprehensive plan.
(1) Majority of courts say a plan external to the zoning ordinance is not required.
(a) But Selmi noted that it would be much easier for a City if it had a separate plan b/c if they wanted to pass a zoning ordinance, they would just show the plan to the judge, and if he wants to overturn the zoning ordinance, he’s essentially overturning something that the whole city has bought into.  
(2) If no statute says zoning must be “in accordance with comprehensive plan,” you can still challenge zoning on an administrative level for being arbitrary and capricious.
(3) Reasons zoning was not upheld here:
(a) 1976 ordinance provided that after adoption of a comprehensive plan, an attested copy shall be certified to the council.  No plan was submitted.  (lesson: if you do a plan even if not required to, it is evidence of rationality)
(b) Lack of an administrative officer in charge of zoning.  Indicates that zoning was being brought to city council on an ad hoc basis.
(c) City failed to use regional studies or do their own studies.
(d) Confusion over map itself ( there were two, possibly four zoning maps.
(e) Drafting flaws in the zoning ordinance.  The language was inconsistent.
(f) The zoning was approved by resolution.  The problem with this is that zoning is a legislative enactment.  Resolution isn’t the proper method for approving a zoning ordinance.
2. N.J. Stat. Ann. §40:55D-28.  Common features of statutes requiring general plans set forth different elements required in the plan.  This tells us that plans must be very comprehensive.  Some elements required under statute: (1) land use plan element; (2) housing plan element; (3) circulation plan element (transportation); (4) utility service plan element; (5) community facilities plan element; (6) recreation plan element; etc.
3. Twain Harte Homeowners v. County of Tuolumne ( There was a state planning and zoning law that required each county to adopt a general plan for the physical development of the county.  The plan had to include 9 elements.  (’s argument was that the county’s land use element and its circulation element did not conform to the statute that required those elements.  (s’ brought suit b/c concerned about a development.  If plan is inadequate, development cannot be approved.
a) Land Use Element.  (s argue that the plan does not meet the statutory requirement that the land use element “include a statement of the standards of population density and building intensity.”  Parties did not cite any authority to assist court in determining what the definition of these standards was.  Court looks at authority to define terms: census definition, other jdx’l decisions, etc.  Court concludes:
(1) Population density – requires some indication of how many people there are going to be in the area.  When the County designated land per dwelling units, this was insufficient.
(2) Building intensity – plan designated uses w/o any intensity requirements.  This doesn’t satisfy requirement under statute.
b) Circulation Element.  The statute required it to be correlated with the land use element.  The circulation element listed four different kinds of roads.  Court said it did not attempt to describe or discuss changes or increases in demands on the various roadways or transportation facilities of the county as a result of changes in uses of land which will or may result from implementation of the decision system and the general plan.
4. Internal Plan Consistency.  Some states try to avoid internally conflicting policies in general plans by explicitly providing that the jdx’s general plan must be internally consistent.
5. Plans and the Takings Clause.  Courts have traditionally held that planning, in and of itself, does no effect a taking.  Rationale: If the plan is not linked to an actual decision on development, the plan has no actual regulatory effect and this cannot “take” property in the constitutional sense.
C. CONSISTENCY REQUIREMENTS
1. Many states have adopted some form of consistency requirement, but applying that requirement can sometimes be challenging.  The stricter the consistency requirement, the more specific the plans must be.

	a) What if the plan is incomplete, can zoning be inconsistent with an incomplete plan?  Three different approaches:
(1) No consistency required when the plan is incomplete;
(2) No zoning ordinances can be legally found consistent with that plan; (automatically inconsistent – this is the CA rule) or
(3) The city’s zoning ordinances need only be consistent with the parts of the plan, which the city has already adopted. (Haines)


2. Haines v. City of Phoenix ( City Council granted a “height waiver” for a high-rise office project that was to be 500-feet high when the property was zoned with a 250-foot height limit.  The council hadn’t adopted either a general or specific plan at the time of the action, and the waiver could therefore not be inconsistent with the plan.  The city only had met some of the 9 elements of a general plan
a) Court holds that because the city had not yet adopted a plan that fully complied with the statutory requirements, the city’s zoning ordinances need only be consistent with the parts of the plan that the city has already adopted.

b) Court defined consistency as “basic harmony” with the general plan, allows some deviation b/c not demanding “complete” or “total” harmony.  While height was different, the development met other goals in the general plan.
c) Look for precatory language—“shall” v. “should” or “could.”  Since the ordinance here is in precatory language, i.e., “it ‘should’ be 250 ft,” means that it does not “have to be” 250 ft.  


3. Spot Planning.  The process of designating a small island of land for a use different from that permitted in the larger area.  This occurs when general plans are amended on a piecemeal, lot by lot basis.  If general plans are amended, they must be done comprehensively.
D. REMEDIES FOR INCONSISTENCY
1. Pinecrest Lakes v. Shidel ( a 500 acre development was developed in phases.  The first few phases were low density residential.  Comprehensive plan required transition zone between single family housing, but developer started building apartment buildings next door.  Developer kept building during trial; court saw this as bad faith.  
a) Statutory Remedy.  “Any aggrieved or adversely affected party may maintain an action for injunctive or other relief against any local government to prevent such local government from taking any action on a development order…which materially alters the use or density or intensity of use on a particular piece of property that is not consistent with the comprehensive plan…”

(1) Court interprets statute that injunction remedy is almost mandatory b/c they want to maintain consistency requirement.   Ordered demolition of buildings that had been built.
b) Balancing the Equities: In this case, the court did not balance the equities between the developer and the neighbors because the statute specifically provided for this remedy.  If you balance the equities, the developer will always win, because his resulting loss will always exceed the neighbors’ diminution in property value
c) As a practical matter, most builders do not build while in litigation on a project, b/c it is essentially bad faith. Banks usually won’t lend money, and want everything to stop when there is litigation, don’t want their money to go down the drain.  But until there is an injunction, they can theoretically continue to do so.  Problem is that their losses will be much greater if they lose.  

(1) Developer’s atty should always inform client about the risk involved in continuing development during litigation.  
VI. JUDICIAL REVIEW OF LAND USE DECISIONS
A. FAIRNESS IN THE DECISIONMAKING PROCESS
1. Frito-Lay v. Town of Killingly ( At a hearing for a site plan approval, the commission chair declared the public hearing to be closed.  But, a month later, at another city hearing, citizens started talking about Frito-Lay development.  There were to additional meetings where citizens came forward and spoke about their opposition to the Frito-Lay permit.  Ultimately, permit was denied.  F-L claimed commission failed to act within statutory time frame and improperly in considering evidence from citizens at later meetings.  The town’s statute required a hearing for all permits to commence within 65 days after receipt of the application, and all decisions to be completed within 65 days after completion of such hearing.   F-L wanted permit deemed approved as a matter of law.

a) What could have F-L’s atty done?  Should have objected to comments in a nice way, reminding commission that they are not to take them into account when making their decision.
b) Court held that the city held illegal meetings and remanded matter to commission for new hearing in accordance with the law.   Court rejected “automatic approval” remedy.  Thus, city could go back, hold hearing again, & have same result (denial of permit application).
(1) From the client’s standpoint, getting a new hearing is not going to do any good, b/c the city still has the possibility that they will again deny the permit.
2. Open-Meeting Acts.  Features of open meeting acts:
a) Every meeting of local decisionmakers is open to the public unless there is specific authority to close it.
b) Exemptions ( key is prejudice to jurisdiction from disclosure (i.e. classic example is gov’t wants to buy property and they are in negotiations).
c) Trigger ( whether there is a “meeting,” which is statutorily defined.  Generally, you need a quorum of the board to get together for it to become a meeting.
d) Violation of Act ( litigation and atty’s fees; also potential criminal penalties.
e)  (s in open meeting act cases are usually citizens, but often can be newspapers/media
3. Kearns-Tribune Corp. v. Salt Lake County Comm’n ( Commission held closed session to strategize re: whether to oppose a petition to annex unincorporated land.  Newspaper challenged county decision made in closed session as violating Open Meetings Act.  Whether closure is legal depended on whether comm’n could fit itself under exemption; here, claimed closed meeting is for “strategy for pending or reasonably imminent litigation.” 
a) Court says exemption requires that the closed portion of the meeting
(1) Must have been a strategy session
(2) That must have been with respect to litigation and 

(3) The litigation must have been pending or reasonably imminent.
b) Court holds that the meeting was with respect to litigation, because the boundary commission decides disputed facts between opposing parties.  By classifying the commission as a quasi-judicial body, the court was able to hold that the meeting could be closed and that the commission did not violate the act.

(1) However, court did note annexation is policy based so not completely adjudicative. 

4. STANDING, RIPENESS, AND EXHAUSTION OF ADMINISTRATIVE REMEDIES
a) Standing.  This is not a problem in land uses cases.  Statutes usually refer to “any interested person who is aggrieved.”  Only time it’s a problem is when competitors of business file suit; if injury is solely economic and there is no injury-in-fact, then there may be problems.
b) Ripeness.  Critical in Takings cases.  Rationale ( impact of regulation must be clear.  Net effect of S. Ct. decisions is that developers must apply for approval and, if denied, a variance.  Without these denials, court is likely to find the case is not yet ripe.
c) Exhaustion of Administrative Remedies.  You must take any administrative appeal that is available to you before you have standing in state court.  The only exception ( futility.  ( must show that the agency has declared what its ruling will be in a particular case, and thus that further participation in the proceeding will be futile.  This is a narrow exception.
B. JUDICIAL CONTROL OF LOCAL DISCRETION
1. Any meaningful decision as to the proper scope of judicial review of a zoning decision must start with a characterization of the nature of that decision.
a) Is it a legislative decision (no DP rights) or an adjudicative decision (DP rights)
b) Adjudication: court is (1) applying the law and (2) acting against an individual in a retroactive fashion.  
c) Legislation: great deference from courts; test in essence is arbitrary & capricious standard.
2. Fasano v. Washington County (Oregon) ( Court holds small tract rezonings should be treated as quasi-judicial for the purposes of judicial review.
	a) The person seeking the zoning change must prove the change is in conformance with the comprehensive plan.  The proof, at a minimum, should show
(1) There is a public need for change and
(2) That need will best be served by changing the classification of the particular piece of property in question as compared with other available property.


b) Sliding scale in determining the standard of review.
(1) The more drastic the change, the greater the burden of showing that it is in conformance with the general plan, that there is a public need for the change, and that the need is best met by the proposal under consideration.  (As the degree of change increases, the burden of showing that the potential impact of upon the area in question was carefully considered and weighed will also increase).

c) Test for determining if a decision is adjudicative or legislative:
(1) Does the action produce a general rule or policy applicable to an open class of individuals (legislative) or is it the application of a general rule or policy to specific individuals (adjudicative)?
	d) Procedures.  Under Fasano, parties are entitled to certain procedural requirements at quasi-judicial hearings before a governing body:
(1) Opportunity to be heard;
(2) Opportunity to present and rebut evidence,
(3) An impartial tribunal—having no pre-hearing or ex-parte contacts concerning the questions at issue;
(4) A record made and adequate findings executed.
(5) Burden of proof ( in front of the commission it’s on the applicant.


e) Consequences for parties appearing before local govts:

(1) Opposing parties will now insist that they have a right to call witnesses under oath and to cross-examine witnesses for the applicant;

(2) Decision-makers, such as city council members will likely be barred from meeting, outside of the hearing process, with proponents or opponents of zoning changes that are quasi-adjudicative;

(3) An “impartial decision-maker” might mean that decision-makers who have received campaign contributions cannot vote on the matter;

(4) The local govt will have to formalize its hearing procedures, such as by keeping a verbatim transcript of all zoning hearings;

(5) Local govt decision-makers will likely have to adopt “findings of fact” for every quasi-adjudicative zone change.
f) Majority Rule ( rezonings are legislative.  Rationale: if initial zoning is legislative, any change to this is legislative.
(1) Fasano has been approved in about 10 states.
C. ETHICS AND FAIRNESS
1. In re Convery ( attorney pled guilty to violating the Hatch Act when he promised a permanent job to the son of an influential politician if the politician helped secure favorable votes by zoning board members for zoning variances for his client’s project.  The zoning board is quasi-judicial; court followed Fasano and held that the parties are entitled to a neutral decision-maker who will make decisions based on the record.
a) If this had been in a jdx that treated zoning changes as quasi-legislative, lawmakers don’t have to be impartial.
2. Campaign Contributions.  Campaign contributions do not disqualify the candidate from decisions that are adjudicative in CA.  But the candidate must disclose the contribution.
D. THIRD PARTY OPPOSITION TO DEVELOPMENT
1. Sunderland v. Pasco ( two separate themes in case (1) application of substantial evidence test and (2) appropriateness of neighbors’ roles in land use decisions.  A non-profit corp. was seeking a special use permit (adjudicative decision) to operate a youth crisis residential center.  Neighbors opposed the development.  The decision must be based on evidence in the record.  The court reviewed the city’s findings of fact to determine whether the findings were supported by evidence. 
	a) Substantial Evidence Test.  There must be substantial evidence in the record that supports the decision.  “Substantial Evidence” means “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  Doesn’t matter if there is contrary evidence—must only demonstrate that there is SOME evidence supporting the finding/decision


(1) Court goes through five findings of fact; some are supported by substantial evidence, some are not.  Court aggregated the findings and said in sum, they are not enough.
(2) When applying the substantial evidence test, the evidence must be in the administrative record.  If not, it’s too late to add it later.
b) This type of case is rare b/c it’s very easy for the city council to fix the decision and with findings that support it on remand.  
2. SLAPP Suits (Strategic Lawsuit Against Public Participation).  12-15 yrs ago, developers got the idea that if a bunch of people got up at public hearing and opposed a project (i.e. you can’t trust developer), one way to deter them is to sue for damages for tortious interference or defamation.
a) Response ( SLAPP-back suits.  Citizens file cross complaints for damages claiming their constitutional rights had been infringed upon (i.e. they were sued for exercising first amendment rights).
b) State statutes regarding SLAPP suits generally come down on citizens’ side.  If someone sues you for expressing opinions on a project, you have a period of time where you can make a motion to dismiss where the burden is on the developer (w/o benefit of discovery) to show they have a meritorious case.
(1) In California, as long as citizens are speaking on a public issue, you can’t sue them.  
(2) If citizen prevails on motion to dismiss, they get atty’s fees.
E. LITIGATION UNDER THE CIVIL RIGHTS ACT
1. 42 U.S.C. § 1983.  Two primary reasons for wanting to bring cases in fed cts:
a) Federal courts are used to hearing constitutional claims;
b) If you can come up with a claim under SDP or PDP, you can sue under § 1983 and collect damages and attorney’s fees.
2. Federal courts are concerned that if they open the door widely to this kind of land use litigation, they are going to get a lot of lawsuits.  They don’t want to become zoning boards of appeals.
3. United Artists v. Township of Warrington ( two movie theaters applied for permits; Regal agreed to pay a $100k impact fee by UA refused.  Even though Regal applied later than UA, their application was approved much sooner.  UA sued in federal court for PDP and SDP violations.  Third Cir. remanded for determination if UA could survive summary judgment.
a) Two Substantive DP tests:
(1) Improper Motive.  A municipal land use decision violates due process if it was made for any reason “unrelated to the merits.”   How to tell what the decisionmaker’s motive was?  Have to look at circumstantial evidence, facts, and infer a motive.  Possibly depose council members.  
(a) This test is probably hard to prove (it’s subjective rather than objective), but is easy to allege.
(b) UA Court rejected this test in favor of shocks the conscience.
(2) Shocks the Conscience.  This standard encompasses only the most egregious official conduct.  Courts generally require something out of the ordinary to meet this test.  
(a) UA Court’s reasoning in adopting this test: “Land use decisions are matters of local concern, and such disputes should not be transformed into substantive due process claims based only on allegations that gov’t officials acted with ‘improper’ motives.”  

b) PDP Claims.  Have to show that you can’t get a remedy in state court; since you can for most violations, it’s really hard to get PDP door open in § 1983 claims in land use cases.
VII. THE TAKINGS CLAUSE.  Government cannot take property except for a public use and with just compensation.
A. THREE TYPES OF TAKINGS CASES
1. PHYSICAL OCCUPATION ( when the government puts something on your property and physically occupies it, this is a PER SE (categorical) taking.  Loretto v. Teleprompter Manhattan (NY regulation required apartment owner to wire building for cable – this was a physical occupation requiring just compensation).
2. REGULATORY TAKINGS ( when the government puts a restriction on your land in a way to deny all economically beneficial or productive use, this is a PER SE (categorical) taking.   Lucas v. S.C. Coastal Council.
a) This type of taking is relatively rare because there are not many regulations that will leave you with no economically beneficial use.  These usually arise when you have environmental regulations preventing any and all uses.
· Exception to the two per se takings rules ( if all government is doing through regulation is enforcing something that the landowner never had any right to do in the first place, then there is no taking.  So, if proscribed uses (by regulation) were not part of the title to begin with, there is no taking.  Lucas (see below). 
3. FEES/EXACTIONS ( when the government imposes conditions/adjudicative impact fees that fail to meet the Nollan/Dolan framework, there is a taking requiring just compensation.
B. REGULATIONS AS TAKINGS ( while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.  Gov’t may regulate to abate nuisances.
1. Penn Coal v. Mahon ( ordinance prohibited company from mining the coal on a property which would cause subsidence any structure used as human habitation.  Penn Coal was unable to mine on property to which they sold the surface rights but retained the right to mine the coal.  Since the right to mine had been reserved, the Court held that this was a taking.  
a) Justice Holmes – a regulation can affect a taking because it can destroy economic value.  The fundamental assumption in this rationale is that if you destroy economic value through regulation, it’s equivalent to physically taking property.
	(1) When does a regulation go too far?   This depends on a balancing of two factors:
(a) The extent of the public interest in the regulation
(b) The effect of the regulation on the property owner


b) Balancing Test: Public Interest v. Private Interest—the public interest was small (just one house), but the private interest (diminution in value of Penn Coal’s interest) was great because it purported to abolish an estate in land.  The right to mine coal in this land is very valuable b/c it can be exercised with profit.  ( Characterization of the public interest involved is critical to the determination; always a subjective analysis!
c) Reciprocity of Advantage—this rule maintains that there is a subset of benefit-conferring regulations that do not rise to the level of a compensatory taking: those that provide reciprocal benefits to the regulated parties.  The people who are burdened are also being benefited.
(1) In this case, there is no reciprocity of advantage, b/c the coal company gets nothing in return (they do not get any benefit out of the ordinance).
d) Justice Brandeis dissent – had a different take on the factors in this case.  Thought that prohibition on coal mining was the “prohibition of a noxious use” and that common law nuisance law has always regulated government’s ability to abate them.

(1) Also—must look at property as a whole, not just that which is regulated.

(2) Did not think reciprocity of advantage should be considered here—asserted that where police power is exercised to protect public from danger, there is no room for considering reciprocity of advantage.

2. Penn Central v. NYC ( (broadly validates regulation for aesthetic reasons and historical preservation).  Owner and developer of Grand Central Station was denied permit to construct a 55-story tower on top of terminal based on landmark regulations.  Developer argued the regulation deprived him from realizing a reasonable return on the “air rights” of the property, b/c without the tower, a large % of the property value is lost.
a) Public interest = historic preservation.  Private interest = diminution in value.  Court held that the diminution was not of a magnitude sufficient to effectuate a taking b/c there was no interference with the primary expectation of the use of the property, permitting owner to obtain a reasonable return on his investment, and developer could engage in some construction (limited to a 20-story tower)
b) Penn Central’s arguments:

(1) Air space has been taken: court says you can’t divide property into discrete segments.

(2) Law is incapable of fair distribution of benefits and burdens: court says ordinance gives transfer development rights to owners, this is an attempt to balance.
(3) Regulation has “significantly diminished value of terminal site”: court says when a land use decision is reasonable related to promotion of general welfare, a diminution of property value alone cannot establish a taking.  Thus, the court will not reject this basic tenet of land use law (from Euclid).

(4) Government acting as an enterprise: court says this is not entrepreneurial.

3. Lucas v. S. Carolina Coastal Council ( Lucas bought two residential lots near the ocean in South Carolina.  State enacted the Beachfront Management Act, which sought to counteract coastal erosion and barred Lucas from building homes on the lots as he intended.  
a) Regulations that deny all economically beneficial or productive use constitute a PER SE TAKING.   The point of the per se rule ( NO BALANCING.
	b) Exceptions to loss of all economic use takings ( when government proscribes uses that were not part of the title on the property to begin with.
(1) Nuisances ( since you have no right to engage in a nuisance, if government proscribes a use that is otherwise a nuisance, that will not be a taking.
(2) Navigable Servitude Doctrine ( the constitution gives the US a dominant servitude to regulate and control the waters on the US.  
(3) Public Trust Doctrine


4. All the takings cases turn on the extent to which theoretical arguments can be accepted.  There is a tension, after Lucas, between members of the Court that want to expand the per se category and get out of balancing and those that are comfortable with the current standards.
C. MORATORIA & TAKINGS.  
1. Moratoria are a freeze on any development on a certain property.
2. Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency ( regulation placed a 32-month moratorium on development around Lake Tahoe.  Purpose was to prevent degradation of the lake—high public purpose.  (s claimed a per se taking because for a period of time they were unable to do anything on their property (temporal segmentation), and therefore lost all economic use of the property (trying to analogize to Lucas).  Court held no per se taking, but stated that “any moratorium that lasts for more than one year should be viewed with special skepticism.”
a) (s also argue that government is basically leasing and occupying their property when they enact moratoria.  Court does not agree; physical takings are acquisitions of property for public use.
(1) Physical cases are rare, easily identified, and usually represent a greater affront to individual property rights ( this is because the right to exclude others is one of the most important strands in the bundle of property rights.
b) The majority of the court determined that such moratoria should be subject to the balancing test of Penn Central and Mahon.  
(1) Temporary segmentation is not allowed b/c “with property so divided, every delay would become a total ban.”  Every time the government required a permit, it would constitute a taking.

D. HOW SHOULD THE PARCEL BE DEFINED?  THE DENOMINATOR ISSUE
1. You cannot segment your property to claim a taking.  Takings jurisprudence does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated.  In deciding whether a particular gov’t action has effected a taking, the Court focuses on both the character of the action and on the nature and extent of the interference with the parcel as a whole

a) As the Pennsylvania Supreme Court observed in Machipongo Land v. Commonwealth, the more narrowly the relevant parcel is defined, the more likely is the finding of a taking.
b) Why is it so important?  It determines whether to use Lucas (categorical taking) or Penn Central (balancing test).
2. Palm Beach Isles Associates v. United States ( ( bought 311.7 acres and sold 261 for a large profit.  Out of the remaining 50.7 acres of land, 49.3 acres were submerged and ( applied for a permit to fill.  The application was denied.  Court held that the 50.7 acres was the relevant parcel and the regulation resulted in no economic value (Lucas).  Exception here: navigational servitude when gov’t owns the water, so gov’t may deny permit to protect the navigational servitude because acquisition of the property was subject to that servitude.
a) Govt claimed denominator was entire property (the 311.7 acres) .  ( claimed denominator was the portion subject to the regulation (the 50.7 acres)

	b) Factors in Determining What the Denominator is (Loveladies v. US).  This a flexible approach, designed to account for factual nuances:
(1) Timing of property acquisition and development – i.e. did the landowner intend to develop the parcels as a single unit?  Was there a common development scheme?  Were the parcels physically separated?  Did different zoning apply to the parcels?
(2) Enactment and implementation of government regulation – did the property owner know the property was subject to regulation when he bought it, or did the gov’t come in later and enact the regulation?  (i.e. was there interference with reasonable investment backed expectations).


E. REMEDIES IN TAKINGS CASES
1. First English v. County of LA ( church unable to build when LA prohibited construction in a flood control zone following a fire.  Church wanted compensation for the period it was deprived of use of its land (before ordinance invalidated).  Remedy for Taking = Damages ( According to 5th Amendment.  

a) Agins ( No taking until gov’t decides to make regulation permanent.  Rationale: cannot force the gov’t to take property.
	b) Government’s options after the court has held a taking has occurred:

(1) The gov’t can rescind the regulations and pay damages from the period of time which the regulation WENT INTO EFFECT until the rescission of the regulation (lease damages); or
(2) The gov’t can keep the regulations in place and compensate the landowner for the taking.


VIII. REGIONAL, STATE, AND FEDERAL LIMITATIONS ON LAND USE DECISIONMAKING
A. INTRODUCTION.  There is an idea that local governments sometimes may not be the appropriate part of government to regulate; this is particularly true when local government makes a decision that has regional implications.  
B. REGIONAL LAND USE MANAGEMENT.  Often known as “critical area legislation,” which stems from concerns over environmental protection.  Usually targeted at areas thought to be of particular environmental concern (such as areas along the coast) or at other specific areas whose resources are deemed to be of statewide if not national significance.
1. 330 Concord Street v. Campsen ( Developer sought to construct a restaurant as part of an aquatic science museum and tour boat facility.  Non-water dependent structures are prohibited in crucial areas unless they meet 3 criteria.  So, there is no problem with the tour boat facility or the aquarium b/c they are both water dependent.  But the restaurant must meet the 3 criteria.  South Carolina Coastal Commission issued a permit for the restaurant after finding the project satisfied the three criteria under the regulation:
(1) No significant environmental impact- (s alleged that the restaurant shades and thus interrupts photosynthesis of organisms.  But this was difficult to challenge because it would be a battle of experts, and ultimately shading doesn’t seem significant enough. 
(a) w/dueling experts, if you are challenging the permit, you usually lose.
(b) You can show court that there is a serious environmental issue even if you lose this prong; which can affect court’s thinking on other issues.
(2) An overriding public need- the most difficult to challenge because it is an amorphous determination whether you need something, courts not really comfortable assessing public need.  Here, the restaurant was intimately tied to a tour boat facility which takes people to Fort Sumter – huge educational and historical significance.
(3) No feasible alternatives- Argument is that restaurant can be moved back to avoid shading.  Restaurant owner will say that there are no feasible alternatives.  Ultimately, very tough call.  
b) Differences between Coastal Council and Local Gov’t
(1) Council set up for one reason only – environmental issues – so they have a greater sensitivity to those.  They are there to act as a check to what local government might approve.

(2) Council is appointed as opposed to being elected.

2. FACTORS IN REGIONAL REGULATION

a) Designing The Regulated Area

b) Designing The Administering Body

c) Deciding Land Use, Often Through Planning

d) Regulatory Controls: Permit Systems

e) The Local Role

C. JURISDICTIONAL CONFLICTS AND ADJUSTMENTS: ANNEXATION, PREEMPTION, AND ACCOMODATION
1. Types of Conflicts:
a) Horizontal ( disputes between local agencies (local gov’t to local gov’t)
b) Vertical ( disputes between state created agencies and local gov’ts (local gov’t to regional, special purpose (i.e. school district) and state gov’t)
2. ANNEXATION
a) If land is unincorporated, it is governed by the county.  Annexation commissions exist because cities and developers are both one sided and state interests are at play.  
b) City of Albuquerque v. State of New Mexico Boundary Comm’n ( A certain area in the outskirts of Albuquerque wants to be annexed into the city.  It’s not incorporated into the city, but they are part of the county.   Developers want to develop property there, and want to incorporate in order to get services from city of Albuquerque, water, sewage, electricity, etc.  They can’t get it where they are b/c it’s a rural area.  
(1) There were 2 ways that you could be annexed/incorporated into the city:

(a) Petition the city to be annexed, and have them approve it.  If city agrees, it is unlikely that the boundary commission will refuse.

(b) If city refuses, they can go directly to the boundary commission, which makes decisions regarding annexations. 

(2) Court held that commission has to give some deference to the city’s desires:
(a) If the city is being reasonable in its opposition to the annexation, then the commission should not approve against the city’s wishes.
(b) If the city is unreasonable, the commission can overrule the city.
c) In most jdxs, you get a commission that has more authority to act independently and they will really act as an arbiter and second guess what the city wants. 
3. STATE VERSUS LOCAL INTERESTS
a) In general, a city’s police power does not extend outside its boundaries.  The power to zone is coextensive with the boundaries of local jurisdictions.  This limitation can raise problems when one jurisdiction approves a land use near the boundary that has effects on the neighboring jurisdiction.
b) Brown v. Kansas Forestry ( The Forestry & Game Commission purchased 2 lots in the middle of a 23-lot subdivision that had been zoned for SFR.  The commission intended to use the land for a public parking lot, complete with toilet facilities to accommodate fishing and recreational facility adjacent to the River.  Neighbors oppose it.  Court held that the state needed to go to the county (the local zoning authority) for re-zoning
(1) Traditional Tests that purport to determine how much the state body can overrule the local gov’t (court is uncomfortable with these tests because it doesn’t want to always assume that the state trumps the local gov’t):

(a) Superior Sovereign (Presumption) ( state can do whatever it wants because of its superior position in the governmental hierarchy.

(b) Governmental-Proprietary ( determining whether the institutional use proposed for land is “governmental” or “proprietary” in nature.  If the political unit is found to be performing a gov’tl function, it is immune from the conflicting zoning ordinance.  But here, the gov’t is acting in its non-governmental capacity & there is less of a gov’t interest at stake.  
(c) Eminent Domain ( If the state has the power to take property under eminent domain, that means that they can override what the local gov’t wants, and they win.  

	(2) Balancing of Interests Test (adopted by this court):
(a) The nature and scope of the instrumentality seeking immunity (the instrumentality seeking immunity is a state agency so entitled to considerable deference)
(b) The kind of function or land use involved (general function- recreation- is of recognized public utility BUT the specific use, parking, is of a more marginal public interest);
(c) The extent of the public interest to be served thereby (relatively small segment of population will be served by the parking lot);
(d) The effect local land use regulation would have upon the enterprise  concerned (if the parking lot is denied it will have to be moved, while may be less convenient, this won’t impair the usefulness of the recreational area); and
(e) The impact upon legitimate state interests (the proposed use would have a substantial adverse impact on the land use plan and home owners).


(3) Is this test a good way to resolve tensions between local gov’t and a state agency? 

(a) It’s very unpredictable.  It seems to be almost legislative in nature, and yet ultimately it is the court that does the balancing.  This is a political hot potato, and that’s why the legislature does not want to make clear cut guidelines.

(b) This test is basically an attempt by the ct to be more sensitive to local gov’t needs, i.e., the fear that state gov’t can impose its will on local gov’t, but it’s too ambiguous and invites more litigation.  
4. PREEMPTION.  State (or fed) govt can preempt local govts, but it is rare.  Only happens in situations involving: (1) hazardous waste, (2) landfills, (3) public utilities, and (4) airports.  The federal gov’t preempts only by regulating federal lands, but this is a relatively small area.
D. THE FEDERAL INFLUENCE OVER LAND USE
1. Telecommunications Act of 1996 ( Congress recognized zoning decisions by state and local govts had created an inconsistent array of requirements, which inhibited both the deployment of personal communications services and the rebuilding of a digital technology-based cellular telecom network.  The statute takes what would otherwise be a run of the mill conditional use permit denial and makes it reviewable in federal court.
a) Standards of the Act—Local zoning authorities may NOT
(1) Unreasonably discriminate among providers;

(2) Make zoning decisions which prohibit or effectively prohibit the provision of personal wireless services;

(3) Make decisions premised on concerns re: the environmental effects of radio frequency emissions.
b) Judicial Standard of Review—Decision by local govt to deny MUST be:
(1) In writing, AND

(2) Supported by substantial evidence contained in a written record
c) Remedy—Almost every court to address the issue has held that an injunction requiring the issuance of permits is an appropriate remedy under the TCA
2. Preferred Sites v. Troup County ( Troup County Planning Board denied CUP to construct a wireless communication tower.  Basis for decision: aesthetics.  Telecom company claimed the Board’s decision was not supported by substantial evidence contained in a written record.  Court held for the cell company and ordered an injunction (despite the fact the local gov’t wanted the decision vacated and reheard)
IX. ALTERNATIVE METHODS FOR LAND USE DECISIONMAKING

A. INITIATIVES AND REFERENDA ( popular decision-making
	1. Differences between Initiatives and Referenda

a) Initiatives ( legislation drafted by individual citizens that is circulated among voters by petition.  When certain # of signature collected, it goes on ballot for voters to consider in next election.
b) Referendum ( after local elected body has adopted legislation, voters circulate petition to repeal legislation.  If required # of signatures among registered voters is secured, the local elected body faces choice of rescinding legislation voluntarily or submitting it to a vote.


2. Initiatives and Referenda (direct democracy) can only be used for legislative purposes.  Subdivision approvals and variances are not subject to initiatives, because they are semi-adjudicative.  Why? Because they have FINDINGS.

(1) There is no right to referendum for rezoning in a Fasano jurisdiction b/c  this is classified as adjudicative.
3. Disney v. City of Anaheim ( Disney suing Anaheim to block developers from building a 1,500 unit condo-apt complex near Disneyland.  Disney now seeking citywide vote to block development.  In addition, opponents might sponsor a ballot measure seeking vote to approve the development
4. City of Eastlake v. Forest City Enterprises ( Eastlake amended the city charter to institute a referendum process—any changes in land use agreed to by the City Council must be agreed to by 55% of the popular vote.  Developer claimed it was violation of Due Process, b/c it was an invalid delegation of power.  Developer also claimed that the delegation of power also violates the constitution because the voters were not given standards to guide their decision— so decision becomes arbitrary.
a) Court holds referendum is a direct reservation of power by the people—basic instrument of a democratic govt.  Does not violate due process.  The power retained by the people via referendum is legislative power, NOT adjudicative power.  Court held that legislative power doesn’t require standards.  Non-Delegation Doctrine only requires the gov’t to provide standards if it delegates power to an AGENCY.  This is not an agency—is popular vote.
b) However, the substantive result of a referendum may be invalid if it is arbitrary and capricious.
5. What are (’s remedies after Eastlake?
a) Can challenge the decision that was made through a referendum.  Can still go to state court and argue that the decision violates state law.  Can use same arguments that you would use if the city made the decision.
6. Criticisms of Initiatives in the Land Use Field ( inconsistent with procedural rights found in state land use law; such as a right to public hearing before enactments like zoning ordinances may be passed.  Another objection to the use of initiatives and referenda is that they are inconsistent with the principle that land use regulation must be based upon proper planning.
a) DeVita v. County of Napa ( Cal. Supreme Ct. upheld initiative that re-enacted a county’s general plan and mandated that the plan could not be changed for 30 years w/o a vote of the people.
B. COVENANTS, CONDITIONS & RESTRICTIONS ( the private land use model
1. Turning land use over to common law: covenants, conditions and restrictions (CC&Rs), easements, etc. that restrict land use (Ex: Homeowners Associations).   Typically regulate to prevent nuisances.

a) For example, see Mystic Isle CC&Rs (p. 437-440).  This is like private government.  There’s a strong argument that these destroy communities by restricting entrance.

2. Turudic v. Stephens ( homeowners in a community with CC&Rs constructed a cougar cage in their backyard without seeking approval from the Homeowners’ Association.  HOA met and determined the cougars were a nuisance under the CC&Rs and common law—denied approval to maintain the cages (and cougars).  Court held that cougars constituted a “residential use” as pets and were not a nuisance.  Owners of the cougar had a state permit for their pet.  Court also held that denial of the cougar pen was arbitrary and capricious, and that the cougar pen was carefully constructed and therefore a lawful permitted use under the CC&Rs.
a) Mistakes made by the HOA ( called a meeting and didn’t invited (s, even though CC&Rs likely said every time there is a meeting all homeowners must be given notice.  Also said cougars were nuisance and resolved to deny cougar cage outbuildings.
b) Covenant stated that property may be reasonably and normally used for residential use.  ( HOA tried to turn this language into “reasonable and normal.”  
3. Benefits of “Privatization” of Land Uses
a) Private production is assumed to be less costly due to the salutary impact of market incentives on efficiency;

b) Privatization will enhance the level of “social capital”—i.e., the features of social organization such as networks, norms, and social trust that facilitate coordination and cooperation for mutual benefit—among members of a community.

4. Detriments of “Privatization” of Land Uses

a) Gates and fences around communities manifest a number of tensions: between exclusionary aspirations rooted in fear and protection of privilege and the values of civic responsibility; 

b) Between the trend toward privatization of public services and the ideals of the public good and general welfare; 

c) And between the need for personal and community control of the environment and the dangers of making outsiders of fellow citizens.

C. DEVELOPMENT AGREEMENTS ( bargaining
1. Development Agreements—agreements between a municipality and a developer under which site conditions may be imposed but the right to develop in compliance therewith is vested for a certain period of time.  Developer wants a long agreement, and city wants short one so that its hands will not be tied.  
a) The usual course of events ( developer comes in and says they want to develop property.  City or developer suggests entering into development agreement.  Agreement can lock local jdx into not chancing policies.  The jdx will negotiate with developer to supply things (i.e. parks, services, libraries, etc.). 
2. Const’l Problems w/Development Agreements—local government cannot bargain away police power.  This issue floats around but there have been relatively few cases on it.
a) Statutory Authorization of Development Agreements.   Issues with such authorization: (1) ability to change in the future (2) how long can agreement be (the shorter the agreement, the less of an argument that police power has been contracted away); (3) what has to be in the agreement?
(1) Subject to Referenda?  In California, development agreements are subject to referendum, whereas other states (i.e. Florida) identify them as administrative in nature and not subject to referenda.  

(2) Vested Rights—most development agreement statutes provide for a “freeze” on existing regulations, preventing the local govt from imposing additional conditions on the project at a later time.  Many statutes also list certain exceptions to the regulations freeze.
b) Nollan and Dolan—not viewed as binding on development agreements because they are voluntary agreements; exactions are not imposed as conditions on development approval.  Counter argument: development agreements are simply a novel packaging of regulatory requirements that implicate very little contract doctrine—would be subject to Nollan and Dolan
3. Breach of Contract issues: 
a) SGA v. Hailey ( Hailey was an old city that did not have much going for it in early 1970s.  In 1973, the city entered into a 654 acre development agmt (DA) with SGA.  Twenty years later, Mayor Roark wanted to keep the city center in the old core (redevelopment).  The area at issue in this case is not part of the core but is zoned for business – so people are going to go there, not to downtown Hailey.  Mayor got SGA’s property rezoned to limited business.  SGA claimed this was illegal breach of K. 
(1) Court held city did not breach the development agreement when it rezoned a portion of the property from “Business” to “Limited Business” because the contract only required them to take action required to be in substantial compliance with the developer’s Master Plan, which was incorporated into the K.  The court found that the rezoning was in substantial compliance and no language in K of a regulatory freeze.
D. MEDIATION ( non-binding on the parties; attempts to facilitate a negotiated agreement among the parties.  

1. See Florida Land Use and Environmental Dispute Resolution Act (p. 465)
2. When Should it be Used?  Before a permit is issued (before or after the application is submitted) or a zoning ordinance plan is created.

3. Advantages—(1) ease of problem solving because parties’ positions have not hardened; (2) opportunities for meaningful dialogue among parties; (3) cost savings over litigation as an alternative; (4) improved relations among the parties in the future; (5) less political fallout; (6) if a dispute is mediated, the local board will most likely approve it.  
4. Disadvantages—(1) decision-makers may not accept the recommendation that arises out of the mediation process; (2) the outcome of the dispute does not have to be “principled,” i.e. based on law.  (3) an imbalance of negotiation skills could be reflected in the solution; (4) no one is accountable for the result of a mediation, and city council members may somehow abrogate their responsibilities by agreeing to a mediated settlement.
E. DE-REGULATION ( no more land use regulation (similar to deregulation of airlines).  Goal is both increased efficiency in the provision of land and less govt interference with market forces.  This is not a realistic possibility because land use is the local power that remains.
X. GROWTH MANAGEMENT

A. INTRODUCTION
1. Background – Growth Control Movement of 170s
a) Urban sprawl; studies and funding of infrastructure; environmental movement
2. Modern Movement – “smart growth”
3. Four Branches

a) Moratoria – statutes and constitutionality
b) Tempo Controls – limited # of units allowed over specific time period
c) Infrastructure Controls – concurrency (don’t put development in until you have concurrently arranged for infrastructure)
d) Urban Growth Boundaries 
B. MORATORIA AND INTERIM FREEZES.  Traditionally a stop-gap measure, designed to “buy time” while the jurisdiction completes a planning process.  
1. Two types: (1) short term “freezes” on development while a planning process determines what permanent steps should be taken, or (2) interim zoning restrictions that allow low-level development.

2. Authority—State statutes commonly govern the enactment of moratoria, and without statutory authorization to enact moratoria the local govt may be unable to do so.  But most courts find that the general authorization to adopt zoning ordinances includes the power to adopt moratoria.  The minority rule is found in Naylor.
a) Naylor v. Township of Hellam ( city wanted to revise its plan and needed to freeze development b/c otherwise people would rush to develop projects that are likely to be inconsistent with the future plan, which would undermine the purpose of rezoning.  They imposed a moratorium on new residential subdivision and land development for one year.   

(1) Court held that the absence of statutory authorization for local govts to enact moratoria prohibited the municipality from enacted moratoria as part of its power to regulate land use: the power to enact a zoning ordinance is does not necessarily include the power to “suspend” a valid ordinance to the prejudice of a landowner.  Power to “suspend” is distinct from the power to “enact” and since it’s not expressly granted to the city, the city is not authorized to impose a moratorium.
b) Associated Home Builders v. Livermore ( moratorium had no length at all. Moratorium was designed to stop development until certain infrastructure deficiencies were corrected.  California court held that the moratorium would be judged under the traditional test for a measure’s validity under the police power: whether it is reasonably related to the general welfare.  ( Required good faith efforts on the part of the city to solve the deficiencies.
3. Moratoria Issues
a) Authority – express or implied?
b) Procedure – do you have to go through normal notice process that you would for rezoning?  Some jdxs say you can adopt these on an emergency basis.
c) Length – how long can they last?  If no statute, the only limitation is the Takings Clause (Tahoe-Sierra).
C. TEMPO CONTROLS AND CAPS
1. Construction Industry v. Petaluma ( Before 1970, Petaluma was a small town.  Then, the city boomed.  City adopted a temporary freeze on development in early 1971—intended to give the city council and planners an opportunity to study the housing and zoning situation and develop short and long-term plans.  To curb the sprawl of the city eastward and retard the accelerating growth of the city, it adopted the “Petaluma Plan.”  The Plan limited growth for 5 years on 500 dwelling units/year (only applied to “development units” which are part of projects involving 5 units or more).  Opponents claimed the Plan was an exclusionary device, designed to insulate Petaluma from the surrounding urban complex.
a) Court looked at whether the exclusion bore a rational relationship to legitimate state interest.  (s argued that restricting development is not a legitimate state interest, and that the plan is exclusionary since it only allows for 25% of the units needed for the area.  

b) City argued that even if the plan has an exclusionary effect, that’s not enough.  It must also have an exclusionary purpose in order to be overturned.  Euclid says that you can zone and exclude people.  Zoning is exclusionary by nature, but it’s only invalid if it’s arbitrary or unreasonable.
(1) The interests served ( orderly development; prevention of sprawl; preservation of small town character; avoidance of social/environmental problems caused by uncontrolled growth rate.

c) Precedents cited by City that won the case:
(1) Belle Terre (  only single family homes; no growth.  Supreme Court held prohibition within the public welfare.
(2) Los Altos Hills ( claim that ordinance prevented poor people from living in city because it req’d that a housing lot could not be less than 1 acre and should not be occupied by more than one primary dwelling unit.  However, a city can adopt an ordinance that restricts growth as long as its rationally related to a legitimate state interest.  Court held that the ordinance was rationally related to a legitimate govt interest—the preservation of the town’s rural environment

d) Court held Plan did NOT violate due process rights of developer and landowners—concept of the public welfare was broad enough to uphold city’s desire to grow at a deliberate pace

2. Very few cases actually put absolute caps on the number of units.  In the few cases where cities have adopted absolute caps, courts have treated them unfavorably.
D. INFRASTRUCTURE CONTROLS AND CONCURRENCY REQUIREMENTS
1. Infrastructure controls focus on the infrastructure needed to support growth rather than directly on the number of units allowed by the local govt.  

a) Concurrency.  Legislatively-enacted growth management tool for ensuring the availability of adequate public facilities and services to accommodate development   California doesn’t require concurrency.
2. Golden v. Ramapo ( Town developed an extensive 18-year plan where development was dependent on the existence of infrastructure.  Purpose was to prevent sprawl; state interest was sanitation (not enough infrastructure).  Procedurally, the town did a 4 volume study and adopted a master plan, adopted comprehensive zoning ordinances, sewage draining studies, and capital budget and programs. 
a) The town adopted zoning amendments to prevent premature subdivision and urban sprawl.  Residential development is to proceed according to the provision of adequate municipal facilities.  City created a new class of special use permits called “residential development use.”  Anyone constructing a dwelling or any vacant plot has to get a special permit.  

(1) Five requirements must be met before town to issue permit – all infrastructure related.

(2) City also allows developer to pay for infrastructure himself if he doesn’t want to wait for the city to provide it.
b) ( challenged this, alleging city had no authority to adopt this.  Court rejects the challenge.  Says town has implicit authority to do this under zoning law.  Court reads zoning and subdivision law together, since subdivision law gives authority to deny tract map approval based on lack of infrastructure.
(1) Purpose of subdivision law ( to make sure facilities are there to support subdivision.  It is designed to complement other land use restrictions . . . seeking to implement a broader comprehensive plan for community development.  
(a) Conclusion ( zoning and subdivision laws have the same objectives.
XI. SECURING A SUFFICIENT HOUSING SUPPLY

A. JUDICIAL INVALIDATION OF EXCLUSIONARY ZONING
1. Southern Burlington NAACP v. Mt. Laurel ( Mt. Laurel, a suburb of Philly, zoned 30% of the city for industry (even though it didn’t have much industry).  They also made large lots and minimum sizes for houses, which brought up their values.  Their justification was that it would bring up the property tax revenues, i.e., “fiscal zoning,” and that they were planning for the future.  But, R-2 zones had been built out; suggests that there really was an improper motive.  (s argue that this is illegal, and court agrees.
	a) FAIR SHARE PRINCIPLE ( the city’s land use system has to presumptively make a variety of houses available, b/c if it’s for the general welfare, it cannot serve only a certain portion of society.  Can’t foreclose opportunity for low/moderate income people through land-use system. Must affirmatively give your fair share of the regional housing need.  
(1) These obligations must be met unless the particular municipality can sustain the heavy burden of demonstrating peculiar circumstances, which dictate that it should not be required to do so.

(2) Composition of applicable “region” will vary from situation to situation; confinement to or within a certain county appears not to be realistic, but restriction within the boundaries of the state seem practical and advisable.


b) While the right to zone is delegated from the state, regulating under the police power demonstrates that the general welfare is broader than the borders of the municipality.  Housing is essential to the broader general welfare.
(1) When ( proves that municipality’s zoning is exclusionary for lacking fair share, burden shifts to city to advance reasons for ordinance.
(2) ( proves this through discovery, hiring experts to see what the “regional need” is, etc. – can get very expensive.
c) Remedy ( court lets the municipality correct the ordinance’s deficiencies; first w/o supervision; if they don’t perform, further judicial action may be sought.  If the city gets a chance to fix the ordinance and fails, then the court has a justification for striking down the ordinance as unconstitutional\
(1) Builder’s Remedy ( if ( builder brings an action and court finds ordinance unconstitutional, the remedy is letting the builder build.
2. Mt. Laurel II ( court says original holding isn’t enough – now requires cities to use certain affirmative measures to allow affordable housing.
3. Difference between Mt. Laurel and Petaluma and Ramapo ( in the latter two cases, the municipalities affirmatively planned for low income housing. 
B. STATUTORY HOUSING MANDATES
1. California ( general approach to exclusionary zoning and the need for affordable housing is found in statutory provisions mandating that general plans contain a housing element.  This element must plan for the housing needs of all economic segments of the population.
2. Bldg. Industry v. City of Oceanside ( Oceanside residents enacted Prop A, adopting a “Residential Development Control System” which, with exceptions, adopted a maximum number of dwelling units to be constructed each year. (s allege this was inconsistent with the general plan and inconsistent with state statutes.  
a) Consistency with general plan.  General plan had a general policy in its housing element called “Adequate Provision of Housing,” which seemed inconsistent with Prop. A.  Instead of passing an initiative, the supporters should have amended the general plan.
b) Consistency with state statutes.  Three statutes aimed at prohibiting discrimination against low income housing.  Court’s ultimate reason for conflict – 3 government sections taken together show a policy to promote construction of low income housing and Prop. A is an impediment to this.
(1) This is an extremely broad holding.  Courts normally do not aggregate statutes for their overall policy in deciding a conflict issue such as this.
C. GOVERNMENT SUBSIDY PROGRAMS
1. Commercial Builders v. Sacramento ( City tries to enact fees from developers of non-residential properties.  The impact of these buildings will be low-income workers needing housing.  City hires consultant who comes to this conclusion.  City calculated fee and cut it in half b/c of fear of Nollan (this was before Dolan).  Court says there is clear evidence that non-residential uses cause a need for housing.  Now, this would not fall under Nollan/Dolan b/c of San Remo – it’s a legislatively set fee.
XII. HOUSING AND DISCRIMINATION – EQUAL PROTECTION IN LAND USE
A. City of Cleburne v. Cleburne Living Center ( City denied special use permit for group home for mentally retarded individuals.  The town’s ordinance said one of the special uses was “hospital for feeble-minded” (shows outdated thinking).   Court says that mentally retarded are not a suspect class, and thus the standard of review in this EP claim is RB.  None of the city’s reasons (fear rationale, 500 year flood plain, size of home, concentration of population) for rejecting the special use find validity with the court.  Very few items on the list don’t apply to the permitted uses in the zoning ordinance.
B. Village of Willowbrook v. Olech ( Olech asked village to connect their property to main water supply.  The village first conditioned the connection on Olech granting them 33 ft easement.  They objected, claiming village only required a 15 ft easement on other properties.  Olech sues under EP as a “class of one.”  Court allows the claim.  The importance of accepting this notion ( may empower individual land-owners to bring EP claims for damages which they could not get under the takings clause.
1. Breyer Concurrence ( sets forth extra factor in EP land use claims – must allege “vindictive action” or subjective “ill will.”  
a) Courts of Appeals are split on the issue.  In 9th Cir., you don’t have to allege animus.  This might be one way to get around bedrock holding of Euclid.
C. Village of Belle Terres v. Boraas ( House owned by Dickmans who leased it to Truman.  Later it went from one lessee to six people.  Ordinance restricted land use to one-family dwellings and defined family very narrowly.  This was challenged on several grounds.  Court says the law is reasonable ( rational relationship to a legitimate state objective.
1. Marshall Dissent ( this is a distinction based on lifestyle which makes no sense.  The six tenants are going to make less of an effect than a family with 10 kids.
D. POSSIBLE ATTACKS ON ZONING ORDINANCES

1. Euclid/Nectow ( arbitrariness
2. SDP
3. EP
4. State law remedies
XIII. ENVIRONMENTAL PROTECTION – INTRODUCTION TO CEQA

A. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) – INTRODUCTION
1. The Environmental Impact Report (EIR) Process.  Requires that if local gov’t approves project which may have an environmental effect, they have to do an EIR.
a) What does an EIR contain?  Look at the environmental effects and alternatives and mitigation measures.
b) The EIR must be prepared, circulated to public, and they have 30-45 days to comment on it.  Public agency has to respond to comments in writing.
c) Agency has to certify that EIR is legally sufficient.  They must examine impacts in document and see if there are feasible alternatives or mitigation measures.  If there are not, you can approve the project with the impacts. 
(1) If you have serious opponents, they will sue you claiming EIR is inadequate
d) If you are city atty or developer, your aim is to bulletproof the EIR so it will sustain legal challenge.  If someone claims it’s inadequate, they have to put that in writing (comment – admin remedies must be exhausted)
2. How CEQA affects the land use process:

a) EIR effects may be regional in nature.  Project has defined property values but impacts may be regional.  Thus, there is a mismatch between what project looks at and EIR

b) Effect of public participation – public agency must fess up to allegations – this power is thus really important

(1) People will sue about anything to protect environment.  Sets up giant misdirection to settle – real dispute may be something different.

c) Irrelevancy of alternatives – if there is an alternative that is environmentally superior, you should adopt that if feasible…

(1) Reducing size of project – developers will propose something larger to begin with

(2) Moving development – not feasible b/c developer doesn’t own the other property

d) Use of mitigation power; conditions and bargaining
3. The environmental impact process is central to development approval process.
B. Vineyard Area v. Rancho Cordova ( 6,000 acre development planned with 22,000 residential units (60,000 people).  This is basically a new city.  The development went through the planning process.  The county prepared additional plans: (1) community plan (interim/conceptual) and (2) specific plan (subpart of community plan that was much more detailed).  The EIR was challenged on the ground that the discussion of the proposed water supply was inadequate.  
1. To simply say water supply is too uncertain is not enough; an EIR must identify the water source with reasonable certainty.  In addition, you must look at alternatives and their impact in the EIR if there is uncertainty.
2. Short-Term Water Plan – court says that from the record, a substantial part of the well water is likely to be used for this project and holds that this part of the EIR is adequate.
3. Long-Term Water Plan – here, the EIR looked at surface water and its “conjunctive use” with the ground water from the short-term plan.  Court says that the analysis was too uncertain:
a) There was no explanation for differences in demand/amount listed in EIR.  There was no coherent explanation for how they will get the water.
b) Court also says you can’t say you will supply water w/conjunctive use w/o explaining how – this analysis needs more precision.
4. Rationale for Cumulative Impacts in EIR—you can’t assess environmental impact w/o looking at entire region.
XIV. REDEVELOPMENT AND THE PUBLIC USE REQUIREMENT

A. INTRODUCTION.  What is a “public use”?  The government has gotten increasingly involved in economic development.
1. Redevelopment ( traditional idea was that areas were “blighted,” so gov’t could condemn the property, create redevelopment plan, and reconfigure the neighborhood.
a) The problem with this – where does it end?

b) How far can gov’t go (economically) in taking people’s property?

B. SW Illinois Development Authority v. Nat’l City Environmental ( SWIDA created to promote industrial, commercial, recreational, etc. activities, thereby reducing evils attendant upon unemployment and enhancing the general welfare.  SWIDA issued bonds and lent proceeds to Gateway to finance the development of an auto sports facility.  A couple of years later, there were no places let to park.  Gateway’s first idea was to build a parking structure on their own property.  They decided this was too expensive and asked SWIDA to use its “quick-take eminent domain powers” to take NCE’s property and turn it over to Gateway.  SWIDA would be giving the property to another private entity. 
1. Court does not allow this taking ( public use clause cannot mean that gov’t can transfer property from A to B because it likes B better.  There was no planning done here, and one of themes in Euclid was the use of expertise in solving zoning problems.
a) What could SWIDA have done?  More planning; create a record based on expertise.  However, it’s not certain that this would have legitimized the taking.
C. Kelo v. New London ( 7 parcels; 10 (s challenging New London’s attempt to take their property under the New London Development Committee’s targeted plan to revitalize the downtown.  In majority opinion, court says this was a carefully considered plan.  No allegation of bad faith on the part of the city.  Given the court’s precedents, this case seems to be easy; but dissent says it’s time we take a look at this stuff b/c it’s all wrong.  Court says clearly gov’t has right to deal w/economic development; if not, then they cannot deal with blighted areas.  
1. Court ( public use really means public purpose.  Looks at Berman v. Parker and Hawaii Housing Authority v. Midkiff. (see p. 4 of opinion)
a) Midkiff even seems more egregious than the fact situation here
2. What is the limit on public purpose?  If no limits, then the “public use” clause becomes meaningless.  
a) Look at it on a case by case basis – there is no exact test.  Thus, planning process becomes critical in this case.
b) Limits asserted by majority ( you can’t just give property A to B b/c you think B will be more productive; but really when you think about it, that’s really why they’re taking the property from Kelo.  But, there is an integrated development plan here.
XV. PROTECTION OF CULTURAL AND AESTHETIC VALUES

A. INTRODUCTION.  In 1920s, judges were horrified by the idea that regulation under the police power included regulating solely for aesthetic purposes.  In 1954’s Berman v. Parker, the Supreme Ct. affirmed a regulation for aesthetic purposes.  For a while, courts accepted aesthetics as legit but at first included the caveat that the regulation must have other purposes.  Finally, courts began accepting aesthetics alone as justification for a regulation.
B. HISTORIC PRESERVATION
1. TIAAA v. New York ( owner of building challenged designation of restaurant’s interior as a landmark.  Said commission can only landmark areas that are distinctively public in character.  The statute said that landmarked interiors must be “customarily open or accessible to the public . . . “
a) (s struggle in distinguishing a property like Grand Central Station from this restaurant.  Also, if you can landmark the inside of a theater, which requires a ticket, how is this place any different?
2. Churches.  While it may be possible to landmark the interior of a bldg, the Massachusetts S Ct found that the designation of the interior of a church as landmark to violate the state constitution b/c it interfered with religious rights under the 1st amendment (free exercise clause)

C. SIGN AND BILLBOARD REGULATION
1. Asselin v. Conway ( billboard ordinance bans signs which are illuminated from within.  Two individuals go through litigation with town.  One guy gets denied in permit process; the other guy violates ordinance and is enjoined.  (s bring SDP claim.  The city asserts that the ordinance was enacted for legitimate reasons: (1) to preserve vistas; (2) so that billboards don’t compete with the natural environment; and (3) to promote community character.  The town’s expert said that internally illuminated signs appear as “disconnected squares of light” at dusk and at night, which will create a visual block at some great distance sort of bobbing at the windshield.
a) Court held city has power to regulate for purely aesthetic reasons bc the preservation of the visual environment may promote the general welfare
D. ARCHITECTURAL AND DESIGN REVIEW
1. Anderson v. City of Issaquah ( property is zoned commercial.  Other than a problem with design review, he should be entitled as a matter of right to get a permit.  Here, the development commission (site review board) was guided by set of standards (p. 736).  Architect kept having to come back with new plans.  Implication was that he was getting singled out on stringent architectural grounds, when the rest of the property on the street was common-place (gas stations, etc.)

a) A statute which forbids or requires the doing of an act in terms so vague that people of common intelligence must necessary guess as its meaning and differ as to its application, violates the first essential of due process of law. 
b) Ordinance should be specific enough that commissions do have to resort to their own subjective feelings due to lack of objective guidelines.  
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