Land Use Outline Selmi 2007 
Area regulated by State law 

Local governments have discretion 
Constraints on discretion 

1. Judicial Review 

2. Constitution Takings Clause and 1st Amend (increasing)
3. Local Gov’t Power 

4. ZONING (legally enforceable)

There is a tension btw growth & housing 


Residents often object to developments in their neighborhoods because of traffic and decrease in property value. 

 Objectives of Development 
1. Economic Development 

2. Diversity

3. Environmental Protection

4. Aesthetic value 

SUBDIVISION

Playa Vista Project- pg. 37

Property itself not part of LA County would have to be annexed 

It would have to be consistent with the general plan 

Approval by the Coastal Commission & wetlands posed an environmental obstacle 

· agreed to pay 10 million for Environment approved by State Commission, approved by LA County to annex land.

· Much controversy over the environmental impact to the wetlands.  Project had to conduct additional impact studies & pay for improvements on the land.  Huge political battle btw the City Councilmen and developer.

· Wetlands development usually lead to takings suits

Organizations that make approval difficult
· Susette Kelo Newlondon ,CT th what extent should the gov’t be allowed to promote development? And to favor one developer over another?

· Rainbow Room NY

· Citizens Groups (No Walmart ) 3rd party to disputes 
· NIMBYS, LULUS – lad use system allows homeowners to block these developments

· Urban growth boundaries – Portland, OR where development has to stop

· Growth Management Ordinance- Petaluma, CA 

· Ramapo, NY puts its own infrastructure in

· City Council- elected, Planning Commission gets 1st crack at landuse decisions, not elected appointed 

Chap. 2 Subdivision Regulation LAND USE REGULATORY TOOLS p. 49
 Euclidian Zoning- local government rationally decides which type of uses and densities should be allowed throughout the city, & then it passes a zoning ordinance implementing its conclusions.


Problems with Ecludian zoning
1. Lacks flexibility to address economic impact to the landowner 

2.  Zoning commissions do not have necessary foresight to determine what will be needed in the future


Flexibility devices arose as a result of this case: spot zoning, variances, contract zoning. 

Village of Euclid v. Ambler Realty- US Supreme Ct. upheld the constitutionality of a local gov’t’s zoning ordinance, even though it caused a large (75%) diminution in value of plaintiff’s property.  P. 52
Euclid borders Cleveland & purpose of the zoning was to prevent/control industrial development.  It places industrial development along the RR. 

 Zoning restrictions divided the property into use, height, and area districts. 

* Cumulative zoning ordinance- as uses go up they encompass all other uses before it. * this part of Euclidian zoning is gone
Zoning was not first land use control- restrictive covenants and nuisance law also exist. 

Private nuisance-  unreasonable, unusual, or unnatural use of one’s property which is substantially impairs the right of another to enjoy the use of his property. 

Restictive covenants- can prohibit certain types of land uses through deed restrictions.

Zoning as a legislative act- Court will give it significant deference in upholding it as valid.  In order to challenge a zoning ordinance – “ clearly arbitrary & unreasonable, having no substantial relationship to public health, safety, morals, or general welfare.” 
· if an ordinance can survive this test & advance a legitimate state interest it will survive a challenge alleging it violates substantive due process
· Want to make a facially unconstitutional argument .

Consequences of Euclidian xoning
1. Separation of uses

2. Combine with Auto

3. Result Sprawl 

4. Cause “new urbanism” ex- Plays Vista  
What does the court cite to uphold the ordinance?
* City has police power to enforce ordiance relationship btw local power and state power

*  1. Reports , 2. CL Doctrine of Nuisance-( court decided classification) to restrict land uses especially aprt. Complexes, they were viewed as paracites.
How is nuisance analogous to zoning?
CL- can stop an existing nuisance, after the fact
Zoning- prevents nuisances from arising “prospective” land use device 
Nuisance is a case by case determination- this case ordinance is valid facially b/c there are no facts to challenge it.

What are problems using this analogy?
Zoning goes beyond nuisance over encompassing  
Justice Sutherland deals w/ apartments vs. single family dwellings
· Calls apartments parasites U-1 vs. U-2 zoning 

· Relied on Reports of experts to bolster opinion

· He suggests that experts are coming up with a zoning ordinance thus it is not arbitrary or political

Zoning allows you to either wipeout a profit or bestow a windfall.

Zoning authorizes a permitted use on a particular piece of property 

 p. 61 Board of Supervisors v. Gaffney
Issue: Does a county zoning ordinance permit landowners to operate a nudist club on their property, which is classified as conservation? 

D’s requested special use permit for a campground- Board of Supervisors revoked permit b/c they did not realize nudist colony was being operated on the grounds.
TC- found landowners could operate nudist colony b/c consistent w/ zoning status of property

Land use permitted by right- (specifically outlined in the ordinance) If landowners use falls into designated category then the Commission has to grant the permit.  “Entitled as a matter of right.” 

Ordinance indicated anything not specified is prohibited. 
Inclusive ordinance- permits only those uses specifically named & excludes all others.
Exclusive ordinance- prohibits specified uses and permits all others.

Nudist club not specifically permitted by right in “Conservation” Club
2nd argument- nudist club is an open space recreational area- court construes the use narrowly “nudist club” and denies permit b/c not specifically permitted. 

Notes- Should it matter that the clients were going to be nude? Does that have bearing on the land use/ zoning decision? 

How could the owner’s win?
1. Apply for special zoning permit 

2. Ask for the property to be re-zoned 

Tips: look at the ordinance, find out what is permitted use, see if the activity complies w/ permitted uses.  Important how you frame what is going on in the property.
Nudist- has an extraterritorial effect. i.e. danger to drivers Nuisance.  What if they built a fence? No one could see them.  Nude might not be relevant. 

Nuisance could be used as a means of enforcing morals.
Standard Zoning Enabling Act- unifying land use regulation.

Dillon’s Rule- canon of statutory construction that calls for strict & narrow construction of local government authority. Limits the discretion of local governments.
Non-Conforming Uses p. 68-70

AMENDMENTS, VARIANCES, & SPOT ZONING 
Should zoning amendments relating to a specified property be given the same deference as an ordinance even though it can be inconsistent w/ comprehensive plan?
p. 71 Covington v. Town of Apex
Successful challenge to re-zoning using the arbitrary & capricious test
landowner wanted electronic assembly to be permitted & post office out. 

· Planning Bd. & Bd. of Commissioners granted the rezoning to B-2 w/ limitation of uses permitted in Office -1 & electronic assembly. 

· P argued the zoning amendment would minimally benefit the local community- (aesthetic, street scaping); no jobs were created, occupancy of a vacant bldg. that landowner voluntarily made vacant by terminating lease, no effort to find other tenants to take over lease that would have fit in better. 

Spot zoning- zoning ordinance or amendment which singles out & reclassifies a relatively small tract owned by a single person & surrounded by a much larger area uniformly zoned . . . so as to relieve the small tract from restrictions to which the rest of the area is subjected. 

· essential element- small tract of land owned by single person & surrounded by much larger area uniformly owned. 

· Spot zoning is not invalid per se 
· Factors relevant for upholding spot zoning p. 73  

· 1. Size of the tract in question

· 2. Compatibility of the disputed action w/ an existing comprehensive zoning plan

· 3. The benefits & detriments for the owner, his neighbors, and the surrounding community.

· 4.  Relationship of uses envisioned under the new zoning and the uses currently present in the adjacent tracts. 

H- City failed to meet its burden of proving benefit.  Only benefit found was increase in rents to landowner.  Detriment to the neighborhood b/c new tenant was going to engage in manufacturing – increase traffic.

City would’ve wanted to keep A & E to get econ benefit b/c it could have gone elsewhere.

What’s wrong w/ spot zoning?
Discretionary, Detrimental to some landowners while beneficial to one. 

Notes pg. 75
2 types of zoning amendments: 1. Amend the text of the zoning ordinance to create a new district, expand the uses allowed in a district & so forth.


2. Amend zoning map to change the zoning designations that apply to a specific piece of property. 

Reverse spot zoning- where surrounding area is commercial & refuses to change one parcel from residential to commercial. 

Most important factor in determining whether something is spot zoning is
Size of the area reclassified.

Uses surrounding the reclassified parcel.

Most stringent state rule on re-zoning is Maryland- only use amendments to zoning to correct a mistake in original plan or change in conditions subsequent to the enactment of the original ordinance. 

Fasano- viewed zoning as quai-judicial instead of usual legislative.  That requires adjudicative findings of fact. 

Majority- views spot zoning as a conclusion that requires invalidation of the ordinance.  

Minority- spot zoning is not illegal per se. Covington

 Looks at whether the zoning action bears a substantial relationship to the general welfare of the affected community. 

Relevant factors in deciding whether a re-zoning is valid Rodriguez v. Henderson 
RESTDEPC
1. existing uses & zoning of nearby properties 

2. extent to which property values are diminished by the particular zoning restrictions

3.  extent to which the destruction of a plaintiff’s property values promotes the health, safety, morals, or general welfare of public

4. relative gain to the public vs. hardship to individual property owner

5. suitability of subject property for zoned purposes

6. length of time property has been vacant as zoned, 

7. evidence or lack of – that community is in need of proposed use. 

VARIANCES –(Adjudicative in nature b/c are granted in a quasi-judicial hearing). Use property differently then what the zoning map indicates 

* runs with the land & its benefit is available to the applicant’s successors in title.

CA statute- can’t get a use variance 

Janssen v. Holland Charter Township Zoning Board of Appeals pg. 79 
Issue: use variance for a 250 unit residential development in an agricultural area.

To conclude property owner est. unnecessary hardship & gets a variance

1. Property cannot reasonably be used in a manner consistent with existing zoning

i. this is an economic factor, look at value of property 

2. landowner’s plight is due to unique circumstances & not to general conditions in the neighborhood that may reflect the unreasonableness of the zoning

i. If it is due to zoning, then need to amend the zoning ordinance 


ii.  If LO shows the first 2 elements, then the variance should be granted b/c to deny it based on unique circumstances have not been shown invites a potentially successful assault on ZO being confiscatory.

3. a use authorized by the variance will not alter the essential character of a locality

i. Court looks beyond neighborhood into broader community 

4. hardship is not the result of the applicant’s own actions.

Split in JDX: Some belief if purchase land w/ notice of zoning restrictions you cannot get a variance b/c you created the hardship, others allow LO to seek variance. 

H- Upheld variance based above test p. 80
Also, Court found that master plan had anticipated future residential growth so it was consistent with comprehensive plan. 

Selmi felt that because the conflict btw Agricultural & Residential urbanization of the land would eventually happen. 

P argued that the area 100 acres was too big for it to be a variance, it should have been rezoned.

Crt disagrees b/c statute doesn’t mention size

Use Variance – permits property owner to use the land in a manner differently from the uses prescribed in the zoning ordinance. 

· many states require showing of unnecessary hardship & tying variance into public interest.

· satisfy the test by showing the applicant’s property has significant physical differences from other similarly situated properties.

· Hardship cannot be self created, cannot be economic profit alone if a reasonable return is allowed from the ordinance.
Area Variance- includes all non-use variances such as lot size, height, setback, and yard requirements.
· test is get area variance less onerous requires “practical difficulties.”

· Most courts allow application for variance even if person buys the land with knowledge of the zoning restrictions.

· Minority- purchase creates the hardship so no variance b/c self-created hardship.

Variances are considered adjudicative act not legislative- granting is entrusted to a zoning board of adjustment.  Granting depends on specific facts in the evidence. 

New Hampshire Test on unnecessary hardship p. 84 
1. a zoning restriction as applied to their property interferes with their reasonable use of the property, considering the unique setting of the property in its environment;

2.  no fair and substantial relationship exists btw the general purposes of the zoning ordinance & the specified restriction on the property; and 

3. the variance would not injure the public or private rights of others.

USE PERMITS 
P. 84 Jones v. City of Carbondale

P wanted the city to review granting special use permit under municipal code requiring 2/3 approval when a petition against an amendment is entered was entered. 

* City says inapplicable to a special use permit

* procedural requirements & safeguards for special use permits similar to variance b/c the effect on the neighboring property.

* City argues that under the ordinance a special use permit is granted if the use is one of those provided for under the ordinance.

P also argues that since the city put in additional procedural requirements it passed an amendment. 

Crt. The procedures are the same as the performance laid out in the ordinance.

H- Upheld the special use permit because it is not an amendment to the zoning plan.
Special use permit- use which the ordinance permits under stated conditions. 

· examples: gasoline stations, theatres, junkyards, churches, day care centers, funeral homes, tv transmission tower, & adult book store.

· Adjudicative in nature requires notice & hearing before it is granted. 

· Typically approved w/ conditions to mitigate impacts of particular land use.

Accessory uses- incidental to the permitted use authorized by the zoning ordinance, allowable as a matter of right.

Some statutes allow neighbors to protest special use permits through specified procedures.
Variance- departure from the zoning ordinance a use that is forbidden under ordinance.
Floating Zones & Contract Zones 
Inconsistent w/ the idea of Euclidian zoning (UNIFORMITY & certainty)

* Floating zone “floats” over the entire district until by appropriate action the boundaries are fixed & it lands.
Rodgers v. Village of Tarrytown
P tried to have Rubin’s plan to bld multi family dwellings on her lot & the two ordinances invalid.

2 options to amend the zoning plan

1. Amend General Zoning Ordinance so as to permit garden apartments on any plot of 10 acres or more in Residence A & B zones or 

2. Amend the Ordinance to invite owners of 10 or more acres who wished to build garden apts. On their properties to apply for Residence B-B classification.


* the Board chose the second option.  It is neither arbitrary or unreasonable. 

Issue- is whether the zoning was done for the purpose of benefiting the individual owners rather than pursuant to a comprehensive plan for the general welfare of the community.

· It was applied to the entire area not done to benefit a single owner
· True not clear where the floating zone would land b/c it was for garden apts. It did not really matter.

· The two methods were the means to the same end.  The Court did not put form over substance.   

· City identified the problem- losing people wanted to keep young couples in the town needed to build affordable houses. 

PLANNED UNIT DEVELOPMENT PUDS

· Multiple uses on one parcel of land becomes a zone within a zone

· Mechanism in an ordinance that allows LO the option of clustering/configuring lots in a plat to avoid development in sensitive areas or create open space or achieve other environmental or aesthetic amenities.

· Can tailor the use to specific environmental amenities on the property.

PUDs

· Use floating zones & special permits to get away from rigid Euclidian zoning

· Allow for environmental protection

· Suitable for large scale mixed-use development vs. single lot

· Problems:

· Arbitrary decisions b/c not clear where they are going to land 

· Violates the idea of uniformity b/c there are a variety of uses

· Can be attacked as spot zoning
· Examine the ordinance to determine if allowed 

Objectives to Bargaining with PUD

· City & Developer bargain for certain conditional uses on the property
· City may require a developer to put in the fire department, parks, library, ect. 

· Problems / Challenges by opponents:
· Must be in the ordinance

· Contracting away the police power- can’t contract zoning but there are ways around this.
· Challenge the contract as illegal b/c contracting away police power

· Short cuts the legislative process by taking the public hearing factor out

Procedures for allowing PUDs

· Must be an ordinance allowing for PUD in a district, the ordinance will spell out the requirements.  Typically the standard of approval is build into the statute.

· Site plan review is a good method because:
· This allows the city to tailor the approval process with specific conditions & ameliorate adverse impacts. 
Peters v. Spearfish ETJ Planning Commission p. 94
Mixed use property residential, bed & breakfast, & green space. 
TC- interpreted the statute as allowing one dwelling per 40 acres. 
D- argued that other zoning areas apply, but the court found the statute ambiguous and applied the one unit per 40 acres as designated in the A-1 zone.
Ordinance ambiguous as to residential districts & density requirements  

· It seems that you can have a PUD by right w/ special permit but the density must remain the same as the originally zoned area.
· If Court changed densities then it would abolish the A-1 zoning all together because it would allow increased intensity in the middle of a low density development.
· What about Standard Zoning?  Argument like in Rodgers, that this is a comprehensive Zoning Process.  Distinguish Rodgers- here the use is mixed, in Rodgers it was apart. Next to SFR.  Counter anyone in A-1 can apply for a PUD but where is the planning?  Planning is in the fact the PUD exists.
Site Plan Review- allows City to look at development: control aesthetics, parking, traffic, ect.
Colorado Springs v. Securecare Self Storage p. 100 

· wanted to construct a service station on part of the land zoned for Planned Business Center (warehouses, service stations, convenience stores were explicitly permitted uses)

· Plaintiff submits development plan for approval

· City denied the amended development plan despite explicitly permitting this type of use b/c the community members were upset.
· Permission depends on bldg. permit which is dependant on a development plan.

· ZO: a development plan shall be reviewed using the DP criteria.  No DP shall be approved unless it is consistent w/ the intent & purpose of the Zoning Code & is compatible w/ surrounding LU.

· Does the City have authority to deny the Special Permit?
· Authority depends on what the local code states. Code states DP shall be “compatible” w/ surrounding neighborhood.
· This is broad authority to determine whether something is or is not compatible.

· Will the proposed development be compatible w/ the surrounding area?

· Court says no, because surrounding uses appear to be residential 

· City could require a traffic study prior to site plan approval & then deny the project due to traffic problems- de facto rejection.

This decision appears to apply ad hoc review process after the use complies w/ the zoning criteria.

H- Upheld the denial of the service station

Rule: Permitted use is discretionary- not absolute & is subject to the requirements of the code- here DP review.

Purpose of Site Plan approval:

Afford local jdx an opportunity to undertake a detailed analysis of precise features of developed project.  Focus on bldg layout, placement of roads, & aesthetic features.

Local body acts in a quasi-judicial capacity in considering the site plan & must accord due process to the applicant by giving him a fair hearing.

· Split in courts- some hold that site review ordinance may not be used to deny a project that is a permitted use, while others disagree. 

· TLC Development- local gov’t could consider off site traffic but solely as the basis for requiring a modification of the proposed site plan not as a basis for denial.

· Friedman- upheld denial of a site plan b/c P failed to submit required off-site traffic study.

· Beit Havurah- Permitted use establishes a conclusive presumption that such use does not adversely affect the district & precludes further inquiry into the effect on traffic, municipal services, property values, or the general harmony of the district.
Subdivisions
· divide a tract or parcel of land into two or more lots, sites, or other divisions requiring new street or utility construction or any division of less than five acres for the purpose whether immediate or future, of sale or bldg. development.

· Approval process became a vehicle for ensuring that the infrastructure was provided by developer

· Tension btw site review process & permitted uses under zoning ordinance 

· Local body acts in a quasi judicial capacity & must afford notice & opportunity
Steps: 1) Zone, 2) Apply for tentative tract map & is approved, which divides the property & includes conditions, 3) tentative map is recorded, 4) final tract map applied for & approved, 5) building permit issued; 6) Single Family Residence Built, 7) SFR sold.

* Apply for final map when the conditions are fulfilled.  GR: If conditions are approved, local government does not have authority to deny approval of the map.
Chap. 3 Subdivision Regulation Quasi-Judicial p. 105 

 Purpose of Review
1.  Discretionary review to allow disclosure & mitigation of environmental harm

2. Assurance of the adequacy of infrastructure


* public facilities necessary to support development


Examples: water, sewage, traffic, schools, parks, etc. 

3. Opportunity to shift the cost of development & infrastructure to the developer through the imposition of conditions on subdivision and permit approval

4.  Review to ensure compliance with planning & subdivision standards

5.  Assurance that the site is well planned, attractive, safe, and compatible with adjacent development.

Procedural Review

Timing of the review process is critical- years to complete. 

Seek tentative (preliminary) tract approval, respond to problems & conditions identified 

Then seek final subdivision tract approval & ultimately building permits.

· Tension between late & early vesting rights of developers

· Community may want to change their regulations, problems don’t arise until construction under way 

· Developer does not want to be surprised late in the game

Developers may threaten to bring bad faith litigation against opponents in the form of SLAPP suits (strategic lawsuits against public participation)

p. 109 Loftin v. Langsden 1991 

Improved the land before selling off parcels, named a lane Beasley Lane. P advertised upcoming auction in newspaper, Director of community development became aware of intent to sell, assumed P built the road since Beasley was not indicated on any map.
Planning Commission requested approval before continuing b/c they thought they had jdx due to the new road.
· P argued that the lane had been there for 35 yrs. He improved it but did no relocate it or form it.  Therefore, no permission necessary.

· P argued utilities were voluntarily put in but were not required for the lots to be sold. 

· Interpretation of the word “requires” is what the case turns on
· Crt. Required: 1. If county says it is required then it is ; 2. If you need it to sell the property; 3. Look at bldg. code to see what’s required; 4. If you need it for people to live there. What is “required” by the marketplace?
The statute was triggered b/c the legislative intent was to protect the health & safety of the inhabitants of the subdivision.  

* If P’s reasoning was applied it would mean anyone could avoid the statute by putting improvements in before the Planning Commission asked them to. 

CA- 5 or more tracts triggers approval statute 
Scope of Regulatory Power Project Approval Process 

Garipay v. Town of Hanover 
P proposed a subdivision on top of a hill. P requested preliminary approval. The access road would be inadequate to support extra traffic.  There were already problems with parking & ambulances ability to respond to emergencies.
* Issue: Whether the Planning Board is authorized under the ordinance to reject a subdivision which intrinsically conforms to the requirement of the town’s ZO & regulations solely b/c of inadequacy of the offsite town-owned road? 

State/Local Statute: Town & PB may promulgate regulations which provide against scattered or premature subdivision of land which would involve danger or injury to health, safety, or prosperity by reason of lack of transportation or other public services, or necessitates an executive expenditure of public funds for supply of such services.

Court- This clearly allows Town to deny based on offsite effects, just because there are 18 homes up there now does not mean additional development is not premature or scattered.  

The infrastructure can barely support the current residents. 
* Underlying Issue 2:  who was to pay for the road? 

* P had a good argument that the statute provided for development post 1970, there were already homes up there so the City should pay b/c they already know about the problem

* Off-site conditions (those that are no within the subdivision plan itself) should not be taken into account.


* Court allowed offsite conditions to be taken into decision of Planning Commission b/c they render the subdivision premature & scattered. 

Health & Safety carries a lot of weight w/ the court 
Judicial Review of Subdivision approval-involves discretionary administration determination focused on particular parcel & a proposed development.
Vs. Legislative- sets policy for entire community or the parcel in case of zoning. 

Administrative decision 

· Subdivision approval must conform to the statute’s standards, ordinance, or regulation or adopted by the courts that are designed to aid judicial review per quasi judicial decisions 

· Challenge approval/denial under arbitrary & capricious test. 

· Court faced w/ Hobson’s choice of either granting discretion to the administrative agency or substituting its own judgment for the agency. 

Ettlingen Homes v. Town of Derry- Planning Commission can’t deny subdivision approval based solely on school capacity. There must be evidence that the project posed a hazard to health, safety, or prosperity.
Burrell v. Lake County Plan Commission p. 119 Substantial Evidence Test: Evidence Supporting Denial of Subdivision.
· Subdivision is denied due to belief it would have negative effect on health, safety, & general welfare of the community.
· P argues findings not supported by substantial evidence 

· Rule: Crt- will only vacate decision if the evidence taken as a whole demonstrates that the conclusion reached by the Commission is clearly erroneous. 

· Smart lawyering, those opposed to the development put on evidence in the following forms: oral testimony, videotape of the area, three ring binder, flooding of the area, copy of street and drainage plant that included soils plan, letter from Purdue Univ. talking about problems w/ soil, this specific type of soil, affidavit from engineer .

· Fn. 8 pg. 120 the Commission did not rely on mathematical computations in reaching its decision so, they were most likely not required

· Judgment call if representing the developer- 

· Will you win? If you don’t sue then what? Can you fix the problem?

Lessons from Burrell p. 122
· Need for comprehensive, formally adopted sub division regulations setting forth the basis on which a project can be denied

· Subdivision must meet all requirements established through subdivision regulation, zoning, or comprehensive plan.  If this occurs, a subdivision must be approved.
· Not a test of court’s agreement w/ PC’s findings; instead the focus is on whether the PC’s decision is founded on a reasonably sound basis of evidentiary support. As long as there is some support even if some evidence is refuted, the Court will uphold Commission’s decision.

Typically issuing building permits is ministerial act upon satisfaction of all requirements such as plan & zoning consistency, subdivision approval, bldg plan check, & payment of inspection fees. 

· Some jdx interpret bldg. permit ordinances to require a discretionary review process, at least for large-scale developments. (Cal)

· Reasoning is that it allows for more environmental impact safeguards

Lawyering Tip: Even if you win, what does that get your client?  Commission’s decision is vacated but it brings P back to beginning. If politics are bad, P will get shot down again.
Subdivisions & PUDS
· PUD leads to “New Urbanism” – development concept calling for higher density mixed-use w/ pedestrian friendly streets & walks, & mixed uses in districts

· PUD often implemented through rezoning, provides alternative mechanism for dealing w/ environmental & infrastructure problems.

· Regulatory scheme under PUD ordinances typically mirrors the site plan & subdivision process.
· Frankland decision- the submitted sketches at the prelim review stage bound the developer to construct bldgs. In conformance w/ those sketches.  The developer could not deviate.
· Lesson- communities may want to enact aesthetic control ordinances requiring final plans to conform to community standards for beauty & aesthetics. 

Gastor & Burrell- to ensure subdivisions are well planned & served by adequate facilities it is essential for the comprehensive plan to contain the communities standards of service, delivery, & facility installation.

· Zoning itself fails to present comprehensive planning b/c it usually just calls for a projected use.  Zoning does not assure adequacy of roads, schools, & other service facilities. 

P. 123 VESTED RIGHTS TO DEVELOP
Possibility for modification is a large problem for developers- they want predictability in their investments vs. 

Local communities want flexibility of imposing conditions at a later stage in the event infrastructure or environmental concerns arise. 

Vesting: Point where P gets to complete the development. At that point (vesting) the government can still stop you, but must pay developer b/c it would be a taking.
* Can’t be taken away w/out due process & compensation.

Argument for early vesting: Developer needs predictability & to spend a lot of money upfront. Find problems sooner then later.  Jdx should deal with property problem by taking.
Argument for late vesting: Conditions change (i.e. traffic increases) & city needs flexibility to react to the changing condition. Until you start actually looking at a development proposal u won’t know how bad it is & should be able to correct mistakes later.
p. 124 Western Land Equities, Inc. v. City of Logan
* ** Gives us the rules of Vesting, can’t be divested w/out a hearing & compensation 

*P wanted to build single-family residences in M-1 zone which allowed them based on cumulative zoning.  However, City denied the plan and enacted an amendment to the zoning ordinance prohibiting single family dwellings in M-1 zones. 

* Issue 1: Did the M1 land use description in ordinance of 1976 prior to Jan 1978 amendment permit development of subdivision comprised of single family units? 
Issue 2: Does the amendment prohibiting single family residential dwellings in M1 except by special use permit, give the City authority to deny approval of P’s subdivision that was submitted prior to the amendment’s enaction? 

Majority Rule on vesting: An applicant for a building permit or subdivision approval does not acquire any vested right under existing zoning regulation prior to the issuance of the permit or official approval of a proposed subdivision.

Generally, Denial may be based on subsequently-enacted regulations.
· Court feels this rule leads to too much litigation & is unfair.  Applies its own rule: 

· Applicant is entitled to favorable action if the application conforms to the zoning ordinance in effect at the time of the application, unless changes in the zoning ordinances are pending which would prohibit the use applied for, or unless the city can show a compelling reason for exercising its police powers retroactively to the date of application.
· Get permits after approval of final tract map (approval of proposed subdivision). This can apply for zoning as well.

· Majority- approval of tentative tract map is when vesting occurs
TC found P’s acquired vested right b/c they substantially complied w/ procedural requirements & city was estopped from withholding approval of the proposed subdivision.

CA. Avco v. Community Developers- landowner has no vested right in existing or anticipated zoning.
· Developer spent $2 mill after obtaining subdivision approval, Before developer tried to get building permit state adopted the coastal zoning leg. Requiring dev. To obtain coastal commission permit.

· Developer claimed vesting & alternatively zoning estoppel

· Right only vests when the developer has performed substantial work & incurred substantial liabilities in good faith reliance upon a building permit issued by govt. 
· Lead to Kauffman case (used statutes that were developed by the legislature to respond to Avco).
LATE VESTING RULE 

ZONING ESTOPPEL- estops government entity from exercising its zoning powers to prohibit a proposed land use when a property owner, relying reasonably & in good faith on some governmental act or omission, has made a substantial change in position or incurred such extensive obligations or expenses that it would be highly inequitable to deprive the owner of his right to complete his proposed development. 

· FOCUS** 

· Has there been substantial reliance by owner on governmental actions related to the superseded zoning that permitted the proposed use. 
· Concern is economic hardship
Substantial Reliance proven by various tests 
1. Set Quantum test (Majority): Owner entitled to relief from new, prohibitory zoning if he has changed his position beyond a certain point, measured quantitatively.
2. Proportionate Test: Determines the % of money spent or obligations incurred before the zoning change as compared with the total cost.

i. Developer not a fan of this test b/c does not always know total costs, could result in spending a lot of $ to gain vested right, does not want to disclose costs to public.  
3. Balancing Test: little predictability but potentially a more fair outcome. Weighs the owner’s interests in developing his property & the reasonableness of his proposed use against the interests of health, safety, morals, or general welfare. 

* If gain to public is small compared to hardship that would accrue to the property owner, the actions of the owner in preparation for development according to a formerly permitted use may be seen as sufficiently substantial to justify issuance of a permit or continuation despite an amendment. 

Additional requirement of zoning estoppel case- existence of some physical construction as an element of substantial reliance. 

· Preconstruction activities are not sufficient to create vested right.

· This case, not enough substantial reliance compared to property & never had official approval of their plan.

Pennsylvania Rule- “Pending Ordinance Rule” Application for a permitted use cannot be refused unless a prohibiting ordinance is pending at the time of the application. P. 127

LO shows: substantial reliance, made in good faith, on an issued permit.
Vested Right at Time of Application Rule 
Western Land Rule- Applicant entitled to a bldg. permit or subdivision approval if his proposed development meets the zoning requirements in existence at the time of his application & if he proceeds w/ reasonable diligence, absent a compelling, countervailing public interest.

· If there are pending amendments to the zoning ordinance, landowner cannot rely on the original zoning classification. 
· H- for developer 
Washington- Hull: Rights to vest when the party applies for & building permit is issued. No reliance needed. This rule assumes that the permit applied for & granted is consistent with the ZO & building codes at time of application for permit.
Streamlining & Development Standards 

Legislation- that sets deadlines for public agencies to act, & it can prevent later changes in the rules governing a development.

p. 131 Norco Construction, Inc. v. King County 
* 1975 Community Committee formed to create a Soos Creek Plan to be adopted as an amendment to the County’s comprehensive plan.

Norco submitted a preliminary plot plan May 1977 for a development “Star View Acres” 

* One month later- Soos Creek put in their plan’s density 1 unit per 5 acres

· Norco’s density was to be 1 unit per acre & take up 75 acres inside the 73 mile plot of land. 

· Aug 1977 county examiner recommended approval of Norco’s plan while identifying inconsistencies with prospective Soos Creek Plan.

· Examiner recommendation went to the King’s County Council.  Put on the agenda of Council October 31, 1977 and referred to planning and community development committee considering the Soos Creek Plan as well.

· Nov 11, 1977 hearing examiner notified Norco that health department approval of sewage and water systems were required prior to preliminary plan approval.

· Jan 30, 1978 King’s County passed ordinance No. 8579- “approval for preliminary plats if the water system is adequate” but providing for deferral of approval when a hearing examiner has identified the plan as inconsistent with the community plan adopted by “the applicable citizens community plan committee and referred to the County for adoption.” 

· This ordinance appears as though the county were trying to get it to apply retroactively in order to bypass an existing ordinance that required the County to respond to an application within 90 days.
· Dec. 11, 1978 Norco got health department approval of its water and sewage facilities.  (This occurred prior to the ordinance).

· No further action by the county-

· Norco completed application Jan 8, 1979 filed a writ of mandamus- order from high court to a lower court instructing it to perform a specific act or duty.
· Writ issued by trial court  April 1979, Nov. 1979 Soos Creek adopted with max density of 1 per 5 acres for Star View. (because that is now the community standard).

· County complains- that Court of Appeal is wrong to grant Norco a vested right because they took more than 90 days to complete a required action. 

· WA RULE- Landowner obtains a vested right to develop land when he or she makes a timely and complete building permit application that complies with the applicable zoning and building ordinances in effect on the date of the application. 

· H- agrees that vested right is not applicable but NORCO had a right to a decision within the 90 day period after filing its application. Must apply the relevant statutes/ordinances when it was filed.
· County- tries to make an argument differentiating ministerial and discretionary. 

· Enactment of the 90 day rule is an attempt of the legislature to forestall unwarranted delay.

Crt- “unreasonable delay in approving plat applications may be just as much an exclusionary device as an unconstitutional exclusionary zoning plan itself.”

Ordinance RCW 58.17 “ Preliminary plats of any proposed subdivision and
dedication shall be  approved, disapproved, or returned to the applicant for modification or correction within 90 days from the date of filing- unless the applicant consents to an extension.”  P. 133 fn 1. 

· The Court will not be used to circumvent this regulation 

· Even when they notified Norco of the requirement for health inspection was after 90 days of their prelim application submission date. 

· Crt thinks that using the other plans approval as grounds for denial gives too much discretion to the Commission & would make it impossible for others to know how to comply. 

· What remedies could the developer sue for?

· (a) Mandate approval, (b) Force decision (not acceptable, council will deny it), (c) Decision ignoring the new ordinance, (d) Damages (loss profits-tough to get this).

· 1. Potentially, a vested right means you have a right to your plans being considered based on the ordinance in place at the time app submitted. 

p. 135 “Deemed Approved”- if action is not taken within the streamlining time line. 

· Problems- approval for projects that have significant adverse environmental impacts 

· Pros-alleviates potential economic loss to the developer 
Variation on streamlining- allowing the developer to advance the vesting point within the development process.

VESTING v. STREAMLINING 

Vesting : Equitable 

Point in process at which applicant has a right to develop or point at which further regulatory changes are not allowed.

· If you’re going to submit your plan & you see a community Committee going in to change general plan- Try to Get your Plan Approved Now! 

· This could trigger the PC issuing a moratoria on new development, in order to prevent a mad rush of applications under the old rule.

STREAMLINING: TIMING 

City must decide within a specified timetable

What are potential legal remedies? 
1. Mandate approval

2. Force decision- Committee will most likely deny approval

3. Ignore the new ordinance & argue that the old one should apply b/c it was in effect when you submitted your application.

* Remedy rarely exists inside a streamlining statute b/c developer will want auto approval & that could be bad for public welfare.
p. 137 Kaufman & Broad Central Valley, Inc. v. City of Modesto Ct. App. 1994
VESTING RIGHTS FREEZES THE FEES
*1987 City of Modesto appointed an “Infrastructure Study Committee” to examine mechanisms for funding certain future public improvements identified in the City’s Capital Improvement Program.

* Development impact fees to finance the portion of the fees necessary by new construction.

* Resolution No. 87-1128 “it is in the best interest of the city to adjust capital fees annually in accordance with changes in the Building Cost Index. 

* City tried to avoid vesting tentative maps that would pay lower fees by passing a Resolution that assessed the fees at the date of the issuance of a building permit instead of submission.

* Action for reimbursement of all fees paid in excess of $1434, the rate in effect when the vesting tentative subdivision map for River Terrace was deemed complete.
* H- The City’s open fee policy conflicts with the intent of the vesting tentative map policy.


* The purpose of the vesting tentative map policy is to provide notice to the developer.  If they are not aware of new statutes then it denies them due process.
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

(a)…[I]n determining whether to approve 

or disapprove an application for a 

tentative map, the local agency shall 

apply only those ordinances, policies, 

and standards in effect at the date the 

local agency has determined that the 

application is complete pursuant to 

Section 65943 of the Government Code.


Cal. Legislature responded to late vesting w/ Vesting Tentative Subdivision legislation applied in Kaufman.
· critical point in process is the date on which the map application is complete.   Notice received afterwards of changes is of no consequence to developer.

· In jdx where specific building plans are required to be submitted before vesting tentative tract map, some developers do not want to incur expense & prefer to apply for permits parcel by parcel as the market dictates.  They could face the CL late vesting rule. 

· Another way around vesting problem
· Enter into a contract that “locks in” the fee requirements applicable to development. 
p. 143 CHAP. 4 Financing and Development of Infrastructure
Developer-Financed Infrastructure-
* Developers are mandated to provide or finance infrastructure such as streets, utilities, parks, and other facilities.

* Developers must make improvements in area adjacent to the new subdivision & mitigate impacts that the project will cause, increase traffic.

* Communities have also looked to developers to support offsite expansion i.e. schools, sewer treatment plants, or transit works.

* Typically courts uphold on-site costs as conditions of permit approval.  Also approval of mandatory dedications of portions of the subdivision for schools, parks, other public facilities.

State Law Tests for Infrastructure Exactions
Requires public authorities to demonstrate conditions are Uniquely Attributable- to the proposed project.
CA- Reasonable connection btw the proposed project & the condition
GR- Rational nexus btw conditions & demands 

Condition/Fee as a Taking: If the fee/condition does not meet the essential nexus test then it is a taking & compensation is due or jdx cannot impose the condition.
Nollan v. California Coastal Commission 1987
USSC- restricted authority of government to impose conditions on discretionary permits, approvals of subdivisions, site plans, variances, conditional rezonings, & use permit approvals.
Takings Clause of 5th Amend- requires an “Essential Nexus” btw the condition imposed & the impact of the project that it is intended to alleviate.


Essential Nexus- requires that the condition must actually serve a legitimate state police power interest. 

Constitutional Takings Analysis:
1. Is permit denial justified by a legitimate state interest? (Nollan) If there is a legitimate state interest that justifies the denial, then govt can impose a condition as a lesser included power.

2. Is there an essential nexus btw legitimate state interest & conditions imposed upon the permit?  (Nollan) Condition must be substantially related to the same legitimate state interest that would justify the denial (a little tighter connection than reasonably related)

3. Rough Proportionality: Can the City demonstrate w/ quantifiable individual findings that the conditions are related (1) in nature to the impact the development will cause, & (2) related in extent to the impact of the proposed developments? (Dolan)
Dolan-  Court focused on the “fit” btw the condition imposed on the project & the needs generated by the proposed project. 

Rough Proportionality similar to rational nexus test.

Required local governments to undertake an “individualized determination” of the need for infrastructure generated by the proposed project.
Nollan v. California Coastal Commission 1987 U.S. P. 147 
* Needed a permit to demolish existing bungalow and replace it with a 3 bdr house.

*Applied for permit with the Coastal Commission

*Permit granted subject to the condition that a public easement to pass across a portion of their property be included.

*GR- the right of property owners to exclude others- one of the most essential property rights.

Crt: “land-use regulation does not effect a taking if it substantially advances  legitimate state interests and does not deny an owner economically viable use of his land.”  P. 149

*H- the Commission needed to prove that this burden on the property owner’s land was justified by an essential nexus – between the condition imposed and the impact of the project that it is intended to alleviate
* If you have the power to deny the permit (legitimate gov’t interest under police power) then you have a valid purpose for conditioning the permit.

* If there is no nexus then the condition and the interest are not related and the agency does not have jdx authority to issue the condition.


* Condition must link up to the reason for the denial. (Condition must serve same purpose of the denial).
Taking- (1)Condition advances a legitimate state interest, & (2) does not deny owner economically viable use of the property. 

· In Nollan not clear that the condition of an easement solves the problem of public having visual access.  No greater visual access is achieved from the road as a result of easement.

· Impossible to understand how it lowers a psychological barrier.

· No nexus then condition is a naked taking & government must pay for it.
Dolan v. City of Tigard p. 153 U.S. 1994 How close does the nexus have to be?
Addresses the quantitative relationship btw the demand for infrastructure generated by the project & the cost of any condition or exaction imposed.
ROUGH PROPORTIONALITY TEST
P applied to redevelop the site, doubling her store size & paving the parking lot. 
* Proposed expansion consistent w/ the city’s zoning scheme

* Commission required P dedicate portion of property to a bicycle-pedestrian path & improvement of storm drain.

Court’s test: Municipality has the burden of proof both in front of the Commission & in the Court that their limitation is valid & justified.

City must make some sort of individualized determination that the required dedication is related both in nature & extent to the impact of the proposed development. 

City should have shown some type of mathematical #s regarding how the pedestrian path would help alleviate traffic.
Floodplain dedication: No evidence that public greenway vs. public greenway would alleviate risk of floodplain. It simply looks like city wanted the land deeded to it.

* No nexus.

Bike/ Pedestrian Path: City has not met burden of showing that # of vehicle & bike trips generated by P’s development reasonably related to city’s dedication of land for bike path.


* City needed to make an effort to quantify its finding more than just a conclusory statement that it could offset traffic.
 H- Dolan won but she could not build on the flood plain b/c it was a legitimate state interest, safety of community. 
If you can deny an application, then you can condition it BUT the condition must remedy the grounds for denial. 

What does individualized determination mean?  Make an argument that it insure process. 
Dolan applies to street widening p. 161 
Do Nollan & Dolan apply to fees imposed as conditions? Or are they limited to possessory exactions?

2 questions typically arise: 1. Local government’s authority under state law to adopt the fee measure, 2. The validity of the calculation of the demand for infrastructure generated by the project. 
Impact Fees- can either be legislatively determined or imposed on an ad hoc adjudicative basis as part of a particular project review.

* They are imposed on a developer to offset a given impact of a project. Normally based on # of housing units or sq. footage of commercial complex. 
p. 164 Ehrlich v. City of Culver City 1996 

 P applied for change in zoning to allow a 30 unit condo development where a recreation center existed.  
* City had closed door meeting, required payment of $280,000 in order to approve, this $ to be used for future recreational facilities (this fee was made up & is adjudicative). 

City also required new developments to pay an exaction fee 1% of total bldg valuation for art.

Nollan’s essential nexus test- applies to prevent exploitation of individual projects by local government.  It requires a connection btw the condition & the public impact of the proposed land use. 

Dolan’s rough proportionality test- applies to ensure the cash fee is not a burden borne on an individual land owner.

H- Court found $280,000 not supported by record. 

Art in Public Places Fee (legislative)-

Crt held- Does not trigger Nollan & Dolan analysis b/c it is more like a traditional land use regulation imposing minimal bldg setbacks, parking, lighting conditions, landscape, & other design conditions.

Rule- Aesthetic conditions valid exercise of city’s traditional police power, do not amount to a taking b/c they might incidentally restrict use, diminish the value or impose a cost in connection w/ the property. 
N&D impacts:

Street Widening: When City says you can build but need to dedicate part of the property to widen the street. If it is done on an ad hoc basis N & D will definitely apply. Typically, it doesn’t meet rough proportionality- need nexus btw traffic impact & widening street.

· No automatic dedications regardless of impact (impact on HO too great).

· More stringent than ZO(rational basis)

Tax: when tax broadly applied, understanding that people can mobilize and use legislative process to change it. If tax is applied to one person, there is a belief there won’t be motivation for people to mobilize.
Generally it has been the rule that impact fees legislatively set are granted more deference then those imposed quasi-adjudicatively.  

Cal. San Remo case p. 166 stands for the proposition no risk of distributive injustice to impose legislatively imposed fees. N&D are NOT applicable to legislatively set fees.
p. 167 Facial takings – 9Th Cir. Found Dolan inapplicable.  As applied challenges still applicable. 

Volusia County v. Aberdeen at Ormnod Beach Fla. 2000 p. 168 

Ordinance required any new residential dwelling to pay an impact fee for schools.
*Mobile home owners brought suit against City alleging that impact fees for schools were unconstitutional as applied to Aberdeen b/c the deed restrictions prohibited minors from living on the property. 
* Dual Rational Nexus Test was applied, The local government must demonstrate reasonable connections between

1. the need for additional capital facilities and the growth in population generated by the subdivision &
2. the expenditures of the funds collected and the benefits accruing to the subdivision.


County argued schools used for shelters, teach adult classes, court rejects this as being too attenuated. 
* If Dual Rational Nexus Test met, then apply N&D to see if it is a taking.
Crt- does not apply the City’s argument that it is Countywide, instead they apply the fee to the subdivision.

There must be a benefit to the subdivision.

p. 169 There is a distinction btw fees & taxes. 

Taxes- countywide assessment Court will not be concerned w/ specific benefit to the property.  There only need be a general benefit to the community.

Fees- must confer special benefit on the fee payers in a manner not shared by those not paying the fee.
Cal. Quimby Law- authorizes the dedication of 3 acres of land for recreation for each 1000 residents.

Earmarking- Collection of fees must be earmarked for an expenditure so as to benefit the project.  Communities that put the $ in general revenue account may find that the impact fee is invalidated as to the project.

Improvements should be made within a reasonable time period.
Assessment Districts p. 175 method of funding infrastructure that is particular to specific area. 
Developers like them over impact fees b/c they can pass on the cost to residents.

Strauss v. Township of Holmdel p. 175 Involuntary Special Assessment 
*Homes built w/ septic tanks 1963-72, began experiencing problems 1989.

* New sewage lines to township were possible but required special assessment to the plaintiff’s property. 

P’s make an Equal Protection Claim against assessment 

Crt- gives substantial deference to the municipal ordinance.

Applies Balancing Test NJ : 1. nature of the affected right, 2. the extent to which the government restrictions intrude upon it, and 3. the public need for restriction

Rule- Governmental entity may levy special assessments against properties which will benefit from a local improvement, including the “construction of a sewer or drain in, under or along a street,.”

· Here the residents benefited by $14,000 per home  

· P. 177 goes through arguments for the levy, what makes this situation different then previous sewer line/ development scenarios 

· H- The township had a rational basis for not requiring the developer to install sewer lines, the complexity & high cost associated w/ constructing sewers on this property a rational basis exists for the township’s decision to levy a special assessment.

· P’s have not overcome the presumption of Constitutionality.

Mechanics of Special Assessment- Traditionally a voluntary process.  1. An area petitions the city to establish the district. 2. City then sells bonds to undertake capital improvements funded by annual assessments imposed on all those benefited in the district.

3. Property assessed must receive a special benefit from the service provided, & assessment must be reasonably apportioned among specially benefited.

Strauss- Nollan & Dolan not triggered b/c no permit application process.

Facilities Benefit Assessment Districts (FBA) p. 178-79

Business Improvement Districts BIDs- mini redevelopment strategy to enhance the attractiveness of commercial districts.

· Administered by private, non profit boards made up of district business owners.

· Allow business in a specific district to increase level of services provided by government.

· Security, valet parking, maintenance, expansion of public pedestrian services
· Help alleviate traffic

· Passed by statute 
· PLANNING (last of the tools) Chap. 5 p. 181 
Standard Zoning Enabling Act- model for 1st zoning ordinances.
· Zoning must be in accordance w/ the comprehensive plan.

· Wolf v. City of Ely: No requirement of an adoption of a separate planning document before zoning.  
· Planning & later regulatory implementation through tools such as zoning were not linked, w/ the result that plans rarely had any actual effect on land use decisions.

· The ZO & map do not suggest an integrated product of rational planning, thus court held ordinance & map invalid b/c clearly not drafted & implemented w/ Comprehensive Plan.
No planning administration- to implement ZO, leaving council to make ad hoc decisions.

No studies done- when drafting ZO.

Did not use regional studies/plan- Crts less likely to overturn if use experts or plans.  Sense that ZO are not arbitrary & community is backing the decision.

Can’t figure out which map is ZM

Zoning was a mess
Although having a plan is not required it shows there is rationality associated w/ zoning decisions.
If you rep a municipality what should you do?
· Have a separate plan. Do studies to prove you put thought into it & make it look good.

· Put it in writing so decision process does not look arbitrary.
· Change in the last 20 yrs. Many states have adopted statutes requiring local jdx to adopt comprehensive master or general plans. Twain Harte
· Consistency Statutes- require zoning, subdivision, & other regulatory controls be consistent w/ comprehensive general plan of the local jdx.
· Is there a need for strict or loose consistency?
· Consequence of Consistency Requirements- transform spot zoning to spot planning.  Request an amendment to the plan map. 
Plan As a Vision-  an attempt to publicize a proposal 
Plan as Blueprint- “Master Plan” to limit the scope of the plan to what can be shown on a map.  This was not successful, often the zoning ordinance was really the blueprint, while the general plan was advisory.

Plan as a Land Use Guide – Policy statement not a program of action; formulation of goals, but not schedules, priorities, or cost estimates.  Uninhibited by short-term practical considerations. 

Plan as a Remedy- Redevelopment plans, short range & specific aimed at remedying slum housing. 

Process, not Plans- Modeling urban processes not drawing up a blueprint is the key component. No unitary public interest

Plans as Responses to State & Federal Planning Mandates- Habitat conservation plans have introduced substantive criteria based on biodiversity and ecology.

Potential Functions of a Plan:

1. Device for serving notice on public & private parties as to the probable outcome of their development proposals, 2. as a basis for internal coordination of various governmental actions & programs, 3. as a framework for coordinating various land use regulatory devices; 4. as an actual control on private activities upon land, and 5. as a safeguard against arbitrary regulatory action.

* There’s not a lot of evidence that plans work, exception San Francisco Bay 1/3 filled.  Underwater belongs to private entities.

Does a municipality have to prepare a master plan that is separate from the zoning ordinance that it adopts, or can the plan be found within those ordinances?
p. 191 Wolf v. City of Ely 
H- Zoning ordinance invalid b/c it was not adopted in accordance with the comprehensive plan. 

P’s want zoning ordinance struck invalid b/c their 3 adjacent parcels are each zoned something different. 

Standard State Zoning Enabling Act: 

Plan- an integrated product of rational process

Comprehensive- requires something beyond a piecemeal approach. 

This case, no written comprehensive plan existed, zoning map & ordinance.  Council would make ad hoc determinations.

· No administrative agent, not the result of integrated product of rational planning, multiple zoning maps, crayola-colored map as the official zoning map. 

· H- City failed to comply with requirement that zoning regulations be made in accordance with a comprehensive plan. 

· The Court interprets this phrase as not requiring a plan that is separate from the zoning ordinance. UNITARTY VIEW 
Ca- must have consistent plan & regulations 
P. 195-97 NJ Statute Annotated 

Outlines in detail a list of items needed to be included in the master plan. 

You can tell how comprehensive a plan is by the number of elements are required.
p. 197 Twain Harte Homeowners v. County of Tuolumne Cal. 
* Appeal as to sufficiency to County’s General Plan 

* By statute the general plan is to include 9 elements est. in the statute. 

Land Use Element does not comply w/ GP

Shall include standards of population density & building intensity

Crt’s method of interpretation: p. 198-99

1. What is the meaning of “population density” & “building intensity” 


* Not included in statute


* Parties have not included evidence as to definition (big mistake)


* Looks at the general plan, only includes densities for urban residential


*Looks at census information for definition, people per area not dwelling

No statement for building intensity for uses designated in the plan as commercial, residential/agricultural, open space, height restrictions, etc. 
Circulation Element doe not comply w/ GP 

“general location of thorough fares, transportation routes, terminals, & other local public utilities and facilities, all correlated w/ the land use element.
“Correlate”= mutual dependence 

No indication that the circulation element changes w/ new uses and increase in densities, etc. 

What would you do to advise your client the City on remand?
1. Look at the opinion of the Court & take their advice- “inventory data analysis followed by a locally derived program to solve problems.

The Court won’t want to contradict itself, or rule against public entity again. 

· Grant deference when: 

· 1. Good faith effort 

· 2. Substantial effort 

2. Best argument is that the statute is complied with or not.
Internal Plan Consistency- the more elements the more chances for conflicting uses. 
p. 203-06
* CA- requires GP to be internally consistent. Does not require variances to be consistent.

RI- ZO shall be developed & maintained in accordance w/ a CP.

p. 206 Haines v. City of Phoenix Zoning is Inconsistent with the Plans
 * Developer submitted an application to amend the zoning ordinance to allow a 500ft bldg in a 250 ft. zone.  It was granted. City argued there is no consistency requirement b/c the plan is incomplete.
* Is it a good idea to call it a height waiver?
Sounds like there is a restriction in the plan & the city is waiving it.  Too big of a difference for it to be a variance.


Not good idea for developer-implies there is a plan & u are not in compliance
* Challenged on the ground not consistent w/ the general or specific plan
D alleges there is no general or specific plan only an Interim plan & a Concept Plan.
Statute reads “all zoning ordinances & regs adopted . . . .shall be consistent w/ adopted general or specific plans of community.


* adopted- could mean what is adopted thus far, or could argue that the statute assumes the adopted plan is complete. 

* Issue: Do missing elements make the plan invalid or merely incomplete? 

There are plans 

However the height requirements are couched in precatory language “should” not “shall” so that means they are a starting off point.  Since they are not official limitations/requirements, the court will not substitute its judgment for the legislative body. 

H- Must be consistent w/ whatever plan/portion of it, is adopted

Test for Consistency-  Basic Harmony (this allows flexibility & discretion to be granted to local government). Not identical consistency required.
Potential arguments for interpreting incomplete plans
1. No consistency required as a matter of law in rezoning situations where the plan is incomplete.
2.  Consistent w/ what is already in the plan at this time.

3.  Can’t find consistency unless entire plan is finished

* If the City gets enjoined then the Court would be imposing a deadline to finish the plan where the legislature has not done.

CA Rule- If plan is not complete, cannot find consistency
Standard of review for Consistency
1. Rational Basis Test (Haines)- if court can hypothesize any rational reason why the legislative body made the choice it did (deviate from GP), the statute or ordinance is constitutionally valid.

2. Alternative- No presumption of validity & the CC is required to make written findings & articulate them for any deviation from the GP.

Remedies for Inconsistency
1). Look to the statute for guidance (may or may not give remedy)

2). Court in Haines ordered bldg. to be demolished

What does a developer do when someone sues to prevent the development from being built?
· Normally, the bank will pull financing as soon as litigation filed

· There is no legal requirement that a developer must stop bldg. b/c his permits have been challenged UNTIL there has been an injunction issued, no legal requirement to stop.
Remedies for Inconsistency 
Pinecrest Lakes, Inc. v. Shidel Fl. 2001 p. 212 

H- Court has the authority to order the demolition & removal of several multi-story bldgs because the bldgs. Are inconsistent w/ the County’s comprehensive land use plan.

Martin County Comprehensive plan 

* Includes mandatory language that structures built next to existing single family development must be compatible. 
· Developer kept building during the trial, even after loosing on the consistency issue—the court took this as a sign of bad faith.  

· however, as explained above, he had a legal right to build still, no injunction had been issued, so while it was stupid to keep building, really not bad faith. 

· REMEDY:  demolition of the buildings (some even occupied)

· injunctive relief is allowable by statute 

· It is the preferred remedy when there is an aggrieved party

· however, the court failed to do a balancing of the equities (developer v. neighbors); the court says it didn’t need to bc the statute doesn’t mention a balancing test.  However, balancing is inherent in equitable remedies. 

· The only time you don’t balance w/ equitable remedies, is if the statute specially says don’t balance or if there is a common law rule saying don’t balance.  (court flips this around incorrectly—since this is normal injunctive relief statue, you must balance.) 

· Developer argued the loss of 3.3 million far outweighs the 26, 000 in diminution suffered by the resident.  
· D thought court should award damages, Court doesn’t think so b/c not specified in the statue. 

· Monetary damages would not have been sufficient to carry out consistency requirement—if money damages were given, developer would be allowed to buy his way out of consistency requirements.

· Lenders often cease financing when there is litigation pending

Planning & Takings
(1) Traditionally adoption of master plan couldn’t result in taking, since plan had no force

(2) Most courts held that GP, in itself cannot be a taking

(3) If no consistency requirement, the adoption of GP itself cannot be taking (b/c plan has no effect) but if consistency statute, then could argue the plan has the effect. Could argue plan is a taking but cases have not gone that far.
The Limitations of Current Land Use Regulation

*statutes- can limit discretion of local gov’t 

* Constitution : Takings Clause 1st & 5th Amend limit local government’s discretion

* Theoretical: Constraints under current system that are grounded in local control of land use—using a set of procedures that are adjudicative or legislative.


Does it make sense to have local gov’t decide where to put a large shopping center?


Local gov’ts compete for these things but every local jdx can’t have a large shopping center, so why should they decide.  In essence the developer decides-looks for the best deal.

     Ex: South Coast Plaza 
Chap 6. Judicial Review of Land Use Decisions p. 219 
· this is the main constraint on the local govt’s power

· the aggrieved party can seek review in court- typically state courts

· Fairness of local procedures:

· when has a decision maker’s ability to impartially consider issues become so impaired that a court should intervene?

· Quasi-legislative role of administrative bodies:  when the local decision maker is setting prospective rules for a wide variety of individuals, the action has the earmarks of legislating—the courts will treat the action w/ a large amount of deference.

· Quasi adjudicative:  while many land use decisions are adjudicative in nature (conditional use permits, zoning amendments, etc) courts have traditionally treated re-zonings as legislative.  

· for example, re-zonings come before the local body at the instigation of applicants w/ a development proposal in mind for a often relatively small parcel of property.  The decision involves the presentation of evidence by the applicant and perhaps countering evidence by opponents.  

· Fasano v. Bd. of County Commissions of WA County:  the OR S Ct held that small tract re-zonings should be treated as quasi-judicial for the purposes of judicial review—no legis deference. ( minority opinion)
· if a decision is judicial, we will expect more formality in the procedures uses to reach the decision.  The decision maker will have to be impartial, the evidentiary procedures followed must be more structured, and the decision will have to be in writing and address the issues raised by the parties.    

· Reviewing Substantive Decisions 
· Court will scrutinize local gov’ts decision using arbitrary or capricious test, or an abuse of discretion, or rational basis.
· Purpose is to determine whether agency’s discretion was exercised reasonably under the circumstances

· Campaign contributions cast doubt on legislative decisions
· Role of neighbors/Project Proponents 

· it is now clear that 3rd parties have standing

· They can impact decision if their opposition is factually based 

· Not just generalized fears based on stereotypes Sunderland
· most cases now have 3 parties:  developer, city, and some 3rd party, be it neighbors, citizen’s groups, etc

· role of federal courts

· developers felt they would be more hospitable but the cities and the federal courts are resisting. 

· court can approve permit if they find denial was discriminatory; but under land use powers cannot approve, can only vacate decision
Fairness in the Decision making Process 
p. 225 Frito-Lay, Inc. v. Planning & Zoning Commission of the Town of Killingly (Procedural Challenge)
*P applied for special permit to allow a wood chip burning electric plant 

* Commission accepted application & hearing was set for Jan. 14, 1985 

*Public hearing held 1.14.85 declared closed at end of mtg by Chairman.

* Feb. 11, 1985 Citizens’ Participation 14 opponents to the project & an engineer from Frito Lay. 

* Tabled til the March 11, 1985 meeting.


Frito Lay requested an extension b/c of a fatality

· People spoke against Frito on the 11th anyway 

· *March 26, 1985 commission held a special meeting

· “should not speak about Frito Lay”  commission not taking anymore evidence on the matter b/c it was irrevocably closed in Jan. 

· People spoke anyway, Commission voted to deny application on the following criteria: 1 application did not meet requirements of public health & safety statute & 2 surrounding community had lost faith in Frito due to past performance.
· Frito Lay argued: Commission failed to act w/ in statutory time frame, resulting in automatic approval, acted improperly from the outset, acted illegally & arbitrarily b/c decision to deny is not supported by the record. P. 228 
· H- Commission did act illegally in holding multiple public hearings but it did reach a decision within the statutory time limit. Remanded to the commission for a new hearing in accordance w/ the law. 

· if the city’s atty is worried that these meetings will be illegal, what can he do?

· should object to the comments in a nice way (so as not to upset citizens), remind the commission that they are not to take these comments into account when making their decision( at least now it is in the record that the city objected and was trying to comply w/ the statutes. 

· at one of these meetings, a commissioner chairman asked a question to the FL plant manager (FL atty was not present), if FL atty was present, what could he do?

· don’t want to waive the argument that the comments/questions were illegal bc hearing was closed by allowing client to answer; but don’t want to piss off chairman bc he’s deciding the application.  If you don’t answer, he may turn down application.

· so may be best, to let him respond, but add that FL is not waiving any objections, that the hearing is closed.  

· Or could ask for a continuance- say you’re not prepared to respond tonight

· downside to this:  go back to statute- there is a timetable and you may be waiving something

· the commission then voted and denied FL’s application:  decision based on 1)  application didn’t conform w/ zoning regulations; 2)  community has lost faith in FL. 

· 2) suggests that the commission took into account the comments that were made after the hearing was closed. 

· Statutes: 720(c) says can deny if plan is not in harmony w/ surrounding area;  720(e) can deny to avoid a potential nuisance

· note:  the addition for which the permit was for was not a potential nuisance, however, the plant itself may be- but the plan was not before the commission. 

· the court held that the city held illegal meetings and remanded the matter to the commission for a new hearing in accordance w/ the law. 

· FL had wanted the court to order the permit was “deemed approved”

· possible ways to approach illegality of the meetings:  1) that there was one long meeting (considering the 3 citizen’s participations meetings); or 2)  that there were multiple hearings but there was only supposed to be one.  

· the better argument is that there is one long hearing and so the city blew the statutory time limit bc there is another case that say a blown time limit= deemed approval. 

· what will city argue:  there was only 1 public hearing, the other meeting were only citizens participation: 

· ppl didn’t say anything at the 3 meetings that wasn’t in record beforehand, nothing new added by these comments; 

· FL response:  record belies City’s claim- chairman inquired into things outside the record at the 3 meetings. 

· would also argue that 1st ground for denial is sufficient so it doesn’t matter than 2nd ground is insufficient. 

P. 232-233 for notes on lawyering tips of frito-lay
OPEN MEETING ACTS 

p. 234 Kearns Tribune Corporation v. Salt Lake County Commission
* Selmi thinks this decision was wrong.  “Litigation” exception 
* Commission decided to close portion of public meeting to dicuss pending annexation decision in front of Boundary Commission (adjudicative body).

*Newspaper argued that Commission violated the Open Meeting Act b/c the exception to discuss pending or reasonably imminent litigation, is inapplicable to annexation or boundary protest proceedings. 
* Intent of legislation is to keep public informed unless public/individual will be injured by premature public disclosure of sensitive information.

* In order for the mtg to have been properly closed it must have related to: 1. strategy session, 2 strategy session must have been w/ respect to litigation, 3 the litigation must have been pending or reasonably imminent. 

* Crt. Found closed mtg was a strategy session, Boundary Commission does both legislative/adjudicative activities. However, it is mainly resolving disputes btw parties, annexation issue was already pending in front of BC. 

Features of Open Meeting Acts:  (all done by statute)

· every meeting open except for certain specific proceedings where secrecy is clearly called for. (need specific authority to close it).  

· when can meetings be closed?:  key is prejudice to jdx from disclosure

· Trigger meetings- whenever a quorum together makes a decision. Must be careful re: council informally meeting.
· may be that 3 council members cannot meet w/o triggering open meeting act

· Litigation and Attorney’s fees

· litigation is often instigated by the media.
· In CA can be criminally prosecuted 

· Remedies for violations of open meeting acts:

· disclosure of the closed session meetings (MI open meeting act)

· if meeting concerned matters that were both exempt and nonexempt from public meeting req’ments, the trial court could redact portions of the minutes relating to exempt issues. 

· actions taken an improper meetings are null and void (WA Open Meeting Act); 

· MD act allows a court to void a public body’s action for failing to comply w/ the Act only if the public body “willfully failed” to comply w/ it and no other remedy is adequate.  

· Open Meeting Acts should be interpreted broadly, and the exceptions narrowly (to maintain the intent of openness).  Kearns
STANDING

· Statutes:  aggrieved party, any interested party

· Injury rqment:  need to show injury in fact(usually easily met 

· associational standing:  

· A Citizens org may obtain standing either by showing that the or itself has suffered injury or that its members have been injured.  

· municipal standing

· cities must show they are impacted

· housing issues- claims that city isn’t providing enough low income housing, etc. is the only area that standing issues come up

· ripeness- whether facts sufficiently formed / concrete for crt. To adjudicate to know what injury is.
· critical in takings case

· rationale:  impact of regulation must be clear

· application + variance

· have to apply for land use approval and if you don’t get that, have to apply for a variance.  without these 2, court likely to find the case isn’t ripe.  

· exhaustion of admin remedies

· necessary before you have standing in courts

· principle: pursue all appeals in admin agency—statute will tell you what to do

· exceptions:  if it would be futile to pursue admin remedies (if agencies position is crystal clear and you know exactly what they are going to do, may be futile)

Judicial Control of Local Decisions 
p. 245 Fasano v. Board of County Commissioners 
* Must characterize decision as either legislative or adjudicative 
* Majority Rule- Zoning is a legislative act & is entitled to presumptive validity 

* Determination whether the permissible use of
 a specific piece of property is subject to an altogether different test. Adjudicative 

In order to prove the change is in conformance w/ the comprehensive plan
1. there must be a public need for a change of the kind in question

2. that need will be best served by changing the classification of the particular piece of property in question as compared to other available property. 
More general the law applied more it looks like legislative 

Burden of proof should be placed on the party seeking the change 
· more drastic the change the greater the burden 

· Sliding standard of review 

Why does the Court apply this test? 
The Court doesn’t like the process the commission is employing.  It appears to be willy nilly zoning.  By finding this scenario is adjudicative the court grants due process rights to citizens where legislative acts do not afford due process rights. 

If it is adjudicative then the following rights would be argued for by parties
*Right to call witnesses under oath, & to cross-examine 

* decision makers will be barred from meeting outside of the hearing process

* Campaign contribution receivers could be barred from participating b/c they would not be impartial.

Small Tract Plan Amendments- Any change to this policy decision , is in itself a policy decision = legislative. P. 251
Findings- some courts require the local governments to make findings to support their decision.

TEST for determining if a decision is adjudicative or legislative
* Does the action produce a general rule or policy applicable to an open class of individuals OR is the application of a general rule or policy to specific indiv. (adjud).
Ethics and Fairness 
In Re Convery
Attorney found guilty of violating ethical practice by promising employment in return for voting for his client’s project.  Tried to buy the judges.

This is an adjudicative act so the Board must follow the quasi judicial procedures.

Is disclosure enough to alleviate wrong doing or impropriety accusations?
Third Part Opposition to Development: NEIGHBORS RIGHTS & DEVELOPERS’ RESPONSES P. 260 Does NIMBY give neighbors too much power?
Sunderland v. Pasco (Findings of Fact reviewed by Substantial Evidence Test)
Issue: was denial of the special use permit application for a group home valid?

* Home would be consistent w/ rest of neighborhood from outside & would not require alterations.  No drugs or alcohol allowed, 8 children, supervised at all times. 

* Permit denied after neighbors expressed fear 

Denial rests on 5 findings:

1) location, size, intensity of the proposed use would not be harmonious with the orderly and existing development of the otherwise purely residential neighborhood.

Crt: No evidence to support higher intensity (more traffic), no evidence contrary to finding that the house will be harmonious w. the neighborhood appearance wise.  Although it is commercial not residential, it is not enough evidence to show intensity is changed.
2). Home would house troubled children adjacent to single-family homes & apartment units lived in by many elderly & young families w/ small kids.

Crt: there is substantial evidence to support that the kids will be troubled,crt does not explore meanings of the word, and agrees that b/c of abuse & neglect they qualify as troubled.  Meets the SE test.

3). Operations would impair the value of adjacent properties by diminishing their desireability as single fam residential.

Crt: “the height & location of the property are consistent w/ the neighborhood this contradicts the first allegation!”

* this determination is based on fear, stereotypical fears. Unsubstantiated fears, no evidence of a drop in the market.

4). Would concentrate juveniles at a single residence w/ high probability of bringing more noise, security concerns, and other nuisance activity.

Crt. Finding based on unsubstantiated fears.
5). Would be better located in a transitional neighborhood.  This is a stable residential neighborhood. (the second part is supported by substantial evidence).
Crt: This is a conclusion not a finding of fact, therefore no evidence to support finding. 
Analysis 

1. Special use permit denial/grant is adjudicative process b.c issues of fact are reviewed & determined if supported by substantial evidence.

Grant deference to prevailing party from highest reviewing body.

2. Goes finding by finding.

3. Combines all the findings that it found were supported by substantial evidence and decides that the cumulative effect is not enough.  The underlying reasoning is unsubstantiated fears espoused by the neighbors. 

Opposition by a community cannot be the sole factor in denying a permit. 
Special use permit- adjudicative procedure & requires findings of fact/ notice.
Substantial Evidence Test: such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Deference to decision maker & as long as substantial evidence to uphold a finding despite contrary evidence, they will uphold it.
Local fact finder resolves conflicts in the evidence & the court does NOT conduct de novo review. 

NIMBY issues
ANTI-SLAPP Statutes strategic lawsuit against public participation purpose is to end opposition.
Tension btw the public’s right to voice opposition & developer’s right to prevent mis information from being spewed.  Citizen would use (slap back suit) & seek damages.
CA’s standard is very high- as long as a citizen group is speaking about a public issue it is fine.

Developer is also liable for attorney’s fees. 

Litigation under Civil Rights Act- Courts reluctant to take these cases b/c it would flood the courts. 

Substantive & Procedural Due Process Claim
United Artist v. Township of Warrington p. 269 

· Regal & UA were battling to build a theatre in same location

· Regal’s developer agreed to pay $100,000 annual impact fee. UA refused.
· UA argues their project stalled while Regal’s sailed through development process quickly b/c of payment promise.
· UA got prelim approval, then town tried to change requirements.  In meantime Board granted prelim approval to Regal.
· UA brought action under 1983, substantive / procedural due process violations
· Issue: Does P have a constitutional right, and if so was it infringed upon?
UA argues for application of “improper motive” not “shocks the conscious” 
Crt thinks improper motive is too broad. Applies shocks the conscious.

Dissent thinks shocks the conscious is appropriate for physical harms not land use.  If it is applied, then thinks it does shock & P should win. Borderline extortion.

Shocks the conscious test SDP (harder to prove)
· court requires something out of the ordinary, UA looks like extortion

· USSC has not made a determination of what standard to use

· Improper motive-

Procedural DP violations
· review will generally center on whether the local government provided adequate process

· the 11th cir test for establishing a procedural DP violation under 1983:  

· P must established: 1) deprivation of a constitutionally protected liberty or property interest; 2) state action; 3) constitutionally inadequate process.  

· Some circuits have held if state provides adequate opp. For seeking judicial relief in state crts, no PDP violation.
Things to ask 

1. What authority does the Board have to impose an impact fee, b/c it is adjudicative

2. Where is the money going? 
Chap. 7 TAKINGS CLAUSE: THE FIFTH AMENDMENT P. 277
2 types of takings cases:

1. physical occupation cases

a. when the govt puts something on the property and physically occupies your property, this is a PER SE TAKING (categorical taking).  Loretto (NY regulation required apt owner to wire his building for cable- this was a physical occupation

i. when there is a per se taking, do not have to do Penn Central balancing test. 

2. regulatory taking

a. govt puts a restriction on the property that lowers the property value. 

b. use Mahon, Penn Central, Tahoe cases to analyze. 

c. when the govt regulates your land in a way to deny all economically beneficial or productive use, this is a PER SE TAKING (categorical). 

i. this type of per se taking is relatively rare bc there are not many regulations that will leave you with no economically beneficial use.  

1. usually arises when have environmental regulations preventing any and all uses. 

· EXCEPTION TO THE 2 PER SE TAKINGS RULES:

· if all govt is doing through regulation is enforcing something that landowner never had any right to do in the first place, then there is no taking.  So if proscribed uses (by regulation) were not part of title to begin with, no taking.  Lucas v. SC Coastal Council, USSC 1992

· so if neighbor could have sued you under nuisance law, and govt is just regulating the same thing, then reg is not a taking. 
Underlying issue is the private property owner’s right to its value and to its most productive use. 

Takings clause- determines the limits of the public’s power to interfere with those private choices.

Must exhaust administrative remedies before filing Takings claim

Categories of takings cases
a) Fees / exaction (condition) Nollan & Dolan

b) Imposing LU regulation that deprives property of value (Penn Coal/Penn Central)
c) Per Se taking = no economic use left for land (Lucas)
5th Amend: Property will not be taken except for a public use and not without just 
Compensation (FMV). Purpose is to avoid forcing some people to bear public burden which in all fairness should be borne by public alone.
d) Public use = essential nexus of Nollan
Will the legislative means serve a legitimate legislative interest?
Poletown, Southwestern, Kelo
REGULATORY TAKINGS 
Penn Coal v. Mahon- Justice Holmes: although government can diminish property right, when a land use regulation that goes too far constitutes a taking.” 

· this creates a test for what is allowable regulations & what is arbitrary or excessive.

· It is a subjective analysis
· 1. Extent of diminution in value
· Look at the parcel as a whole, does not divide parcel into discrete units, & determine whether rights in a particular segment have been entirely abrogated.

· Mahon- diminution great b/c prohibited mining for coal under the property. This was a separate interest in prop that was taken away. It was equivalent of destroying it.

· 2. Extent of Public Interest involved

· Mahon: Public interest small b/c it was only a single house & not shared w/ neighbors.
·  3. Balance Concept of “average of reciprocity of advantage” You benefit by your neighbor also being restricted.  Otherwise, only the LO will be burdened and that is unfair. 
Brandeis’ Dissent
· public interest isn’t as small as majority says;  prohibits a noxious use- a safety reg and there is huge public interest in safety regs.  

· Large public interest in preventing homes from being destroyed.

· “Where the police power is exercised, not to confer benefits upon property owners, but to protect the public from detriment & danger, there is, in my opinion, no room for considering reciprocity of advantage.  

· extent of diminution:

· majority looked at wrong property in deciding what loss was:  majority looked only at the coal- total taking of the coal

· dissent said need to look at whole piece of land- coal co owned entire subsurface.  Looking at that- loss is much smaller and no longer 100%.

· Denominator Issue: When talking about diminution, u talk about the % (numerator-portion allegedly taken over the denominator-entire property). Large the denominator smaller the diminution. 

·  this is still an issue

· balancing:  comes out in favor of homeowner.  

Penn Central Transportation v. NYC 1978 
· Balancing test- that is ad hoc in nature.

· Unpredictable 

· Factors (1) economic impact of the regulation, (2) character of government action-like in Penn Coal whether public interest is involved, (3) taking more readily found if it is a physical occupation, (4) this case adds investment-backed expectations- how does the regulation interfere w/ expectation of party that invested in property? BALANCE 
· Taking of air rights: 47 stories are gone 100% diminution as opposed to $75k. Regulation is diff. then Euclid b/c taking all use away.

· Court rejects this- they do not separate the parcel.

· Here no reciprocity b/c zoning is not uniform it is building dependent (who is determined historical landmarked).

· Court all LU burdens LO, this case, it benefits public 

Remedies 
First English- the governmental entity can be liable for a period of a temporary taking before the measure is rescinded. 

· this holding may prevent communities from imposing regulation necessary to protect sensitive ecological systems or prevent environmental hazards.

· “just compensation” is not defined 
Balancing p. 288 

Penn Central Transportation Co. v. NYC
Issue: Can a City place restrictions on development of individual historic landmarks in order to preserve them as part of their comprehensive plan? 

· these preservations are in addition to the zoning ordinances 

· Is this preservation a taking? 
· City claims that this preservation benefits the public by fostering civic price, tourism, visitors protecting & enhancing the city’s attractions.

· Law imposes the following duties: 1). Duty upon the owner to keep the exterior features of the building “in good repair” to assure that the law’s objectives not be defeated by the landmark’s falling into a state of irremediable disrepair.
· 2. Commission must approve in advance any proposal to alter the exterior architectural features of the landmark or to construct any exterior improvement on the landmark site, ensuring that decisions are made with due care for public interest & developer’s interest.

Owner can apply to alter through 3 procedures
1. “Certificate of no effect on protected architectural features”- the alteration/improvement will not change or affect any existing architectural feature & will be in harmony.

2. “Certificate of appropriateness” – the renovation will not unduly hinder the protection, enhancement, perpetuation, & use of the landmark.

3. Seek certificate of appropriateness on the ground of insufficient return.  (tax exemption is factored in).

Significant Factors 

· economic impact of the regulation on the claimant, particularly the extent to which the regulation has interfered w/ distinct investment backed expectations.

· Character of the governmental action.  

· Physical taking is easier to identify then when it is for some public program adjusting the benefits & burdens of econ life.

· When there are findings that the regulation promotes health, safety, morals, or general welfare the land use reg is upheld even if it adversely affected prop. Owners.

· Plaintiffs claim that deprivation of their “air rights” is a taking b/c it denies them use of valuable property.- SO, they are entitled to just compensation.
· Crt: land use law does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated.

· This is different then Euclid b.c it is not a zoning ordinance, this is more like spot zoning.
· This court says can’t segment, must look at the property as a whole
· This has a big impact on Environmental regulation

Test: 

1. Character of the action 

2. Nature & extent of the interference with rights in the parcel as a whole.

· P’s claim the value of the Terminal has been diminished

· This alone cannot est. a taking Euclid
· This is different then Euclid b/c this parcel is singled out on an ad hoc basis.
· Can landmark even in opposition to an owner.
Claim 3: Landmark law doesn’t impose identical or similar restrictions on all structures, located in particular communities.  Thus, not a fair distribution of benefits & burdens.

The landowner gets TDRs 
Argue TDRs have nothing to do with whether it is a taking.

Claim 4: The gov’t is acting in an enterprise capacity & has appropriated part of their property for some strictly gov’t purpose.

This is similar to Loretto’s physical occupation argument. Visually the public is using this space, thus government is benefiting.
Consequence of the court finding it is a taking 
1. Apply only to specific case (Landmark)

2. Applies generally to any regulation that diminishes value of property

Ex: Euclid, then this would undermine land use regulation.  Gov’t would not be able to regulate at all without having to pay. 

ECONOMIC USE New Wave of Taking Cases the crt wanted to find more takings-to restrain LU
Lucas v. South Carolina Coastal Council p. 297 

· More objective test, the Rehnquist Court 

· Lucas bought two parcels of beach front property to construct homes on. 2 yrs. Later legislature passed Beachfront Management Act that barred Lucas from constructing any habitable dwelling. 

· When a property owner has to sacrifice all economically beneficial uses of land in the name of common good, it is a taking. 
· When there are harmful or noxious uses on a property, the government can regulate without having the pay compensation. p.300
· “ land use not a taking if it furthers a legitimate state interest.”
· H- legislation constituted a taking. Lucas prevailed. 
At first the court appeared to adopt a per se rule for deprivation of any economic value, but then backed away by adding an exception for dealing w/ nuisances. 
· Arguably the Lucas holding endangers environmental & conservation statutes.

· Lucas does not apply if there is a health danger. 

· Nuisance exception to Lucas: if the use is not inherent in the property right then it is not a taking. 

· Look to see if a use is banned by title, or not explicitly allowed/zoned.
Lucas per se rules: 1) physical invasion- Lorretto, 2) denial of all economically beneficial or productive use; 3) exception: background principles of noxious uses. If you did not have property right to begin with not a taking.

* If you don’t fall under per se rules apply Penn Central balancing.
Tahoe Sierra p. 307-313 MORATORIA AS A TEMPORARY TAKING
Issue: Does presented a moratrorium on development imposed while forming the comprehensive land-use plan constitute a per se taking requiring compensation? 

· P wants the court to “conceptual severance” take the 32 month moratorium and treat it as its own interest in property.
· Can’t severe a property, must look at it in entirety Penn Central. 
· A parcel cannot be rendered valueless by a temporary prohibition on economic use, b/c the property will recover value as soon as the prohibition is lifted.
· Lucas does not apply b/c it was carved out for the exceptional case of total loss of economic value. 

· “Interim development controls” are an essential tool of successful development.

Notes 313

· The court did not apply physical taking precedent b/c this regulation applied to all developers/landowners in the high risk areas.  The gov’t was not taking a specific parcel.

· Applied Penn Central is the correct analysis.
· Court suggested a moratoria that lasts for more that 1 year should be viewed w/ skepticisim. TC found that 32 months was not unreasonable bc of a strong State interest to preserve status quo while formulating a more permanent strategy.
· More narrowly a parcel is defined the more likely a taking will be found.

· Moratoria- there is clear reciprocity of advantage b/c it protects interest of all affected.  Los against immediate construction that might be inconsistent w/ the provisions of the plan that is ultimately adopted.

Palm Beach Isles Association v. U.S. p. 314 DENOMINATOR-Flexible approach looking at nuances.
· P’s claim a taking when the Army Engineers wouldn’t grant a permit to dredge & fill the property.
· Court ruled that the navigable water way was a pre-existing limitation upon the landowner’s title.

· Crt. Says this is a denominator problem : do they look at all 311 acres or the 50.7 that are in dispute? 

· This court looks at the 50.7 acres as a separate parcel.  Engages in a fact specific analysis: owners never planned to develop it as one, bought before regulation invoked, road separates the two, development plans for each parcel were different.

· Can’t treat them as one parcel just because they had a common owner at one time & one piece was sold at a high price. 
· The permit denial has the effect of denying all economically viable use of the property, since State law says property owner has the right to dredge & fill. 

Is the navigable servitude defense available to the Gov’t in this case?
· the government has to show that the regulation is imposed for a purpose related to navigation- otherwise it will fail to demonstrate the back-ground principles that prohibit the use the owner now intends.
· Here the gov’t made an argument under environmental interest. Remanded
REMEDIES p. 321

First English v. LA County U.S. 1987 

· Landowner can recover damages for the time period leading up to a takings finding if the ordinance is lifted.
· In response to canyon flooding where the church was located, LA adopted an ordiance “ no person shall construct, reconstruct, place or enlarge any bldg. or structure any portion of which is , or will be located within the outer boundary lines of the interim flood protection area located in Mill Creek Canyon.

· P argued the ordinance denies them of all use of their land.

Government’s Remedy Options 
1. Rescind the regulation & pay damages for the time period prior to rescinding

2. Leave the ordinance in effect and pay for the property

Palm Beach- denominator approach Flexible nuances

FACTORS: 

1. Timing of Property Acquisition and Development

2.

REMEDY: First English

Agins Rule- No taking until the government decides to make regulation permanent

Rationale: Can’t force government to take property

First English- Property has been taken (“Temporary taking for that period )

H- No damages can be recovered until it is determined that the regulation is a taking but not for the time period before the determination.  For time between T1 (regulation) and T2 (determination it is a taking).
Q: What is the remedy? 

5th Amendment- purpose is about compensation any time there is a taking. 

Options: 1. Pay for entire parcel and leave the regulation in effect.


   2.  Rescind the ordinance and pay for the taking during the interim from execution to rescinding. 

Court does not analyze whether or not there was a taking

How do you determine if there is a taking?

2 areas 

1. Allege that regulation taking all beneficial (economic) use of property or physical occupation then per se taking.

2.  Penn Central Factors- 


Public Interest 


Diminution in Value 

· Note the link to arguments in Tahoe Sierra which came later.  Specifically the temporal segment they argued. There could be takings for a short period of time.

Summary of Takings
1. Categorical Taking: Physical Occupation & All Economic Use 

“Nuisance” exception= Lucas 
2. Fees or dedication of land: Nollan & Dollan


* Limits of conditions
3.  General Regulatory Takings: Penn Central & Penn Coal


* Apply Denominator framework using Palm Beach Factors  

4. Public use takings by municipality and giving it to a private individual


Poletown, Southwestern, Kelo
5.  Remedies: First English Temporary taking

* The remedy is not to invalidate the regulation, but rather the government has a choice: (1) rescind the regulation & reimburse for period of which taking took place, (2) take property & pay LO for entire property.

* Reciprocity of Advantage (flood prevention to landowners).

Was there a per se taking? 

If not- Penn Central (public interest vs. diminution in value)
Limits of Land Use Regulation Regional, State, & Federal 
Local governments may not be the best body to oversee land use regulation.  Especially when local gov’t makes decisions affecting Region.

Ex: Costa Mesa puts in South Coast while Santa Ana gets no profit for it.
Maybe Regional, State, & Fed Regulation are better
Local governments argued against this by stating: they are in the best position to decide these matters.  If they don’t regulate Land Use then what is their function? 
Chap. 9 Limitations on Local Land Use Decisions 
Regional Land Use Management

Pg. 391

330 Concord Street v. Campsen 1992 Charleston S. C.

Why is the south Carolina coastal council involved? What gives them the authority to be involved? Statute states: 
“Non water dependant structure is prohibited from being constructed in critical areas “unless there is no significant environmental impact, an overriding public need can be demonstrated and no feasible alternative exists.

· If in a critical area then need to grant a permit

· SC Coastal Council is more concerned then the local government about environmental issues because it is specialized agency.

· Appointees not elected, meet once a month

· Staff is going to have a lot of power

· Also, there are usually 1 or 2 people who do all the work.  As a lawyer you want to find out who it is and meet with them b/c they typically have more power.

*To approve building permit for nonwater dependent structures


1. no significant environmental impact

Difficult because it can result in a battle of the experts 



* this is expensive must make decision



* will look bad if do not raise this issue b/c the other two prongs relate to this one.



* Even if you lose on technicality substantial evidence test it is ok because it sets the tone for how the court looks at the other two.

What about prior precedent argument


Selmi thinks it is a good argument b/c you want an administrative agency to be consistent to prevent arbitrary decisions. Technically admin agencies are not bound by stare decisis but cannot act arbitrarily.

Counter- distinguish on the facts.

2. overriding public interest 

* “public need” amorphous test difficult to demonstrate no public need

* overriding- not defined in the statutes and regulations

* Look at the three proposed structures as a whole.  Play up the historic importance of the port and the marine aquarium is conservation so the restaurant is needed.

* economic benefit is not enough to satisfy the public interest prong.

3. No feasible alternative 

* This may be the best argument b/c you can move the restaurant away from the water or re design it.  The need would still be met.  This gives a court a great option.

Policy underlying this: Conservation of coast line

* Make an evaluation of the criteria which prong you think is the best which is the most difficult.

* Important to make all arguments even weak ones because you want to anticipate what the other side will bring up, want to preserve the record, don’t want the court to wonder why you are not addressing one prong, when there is a 3 prong test! 
P Only challenging the restaurant because it is non water dependent not the aquarium or boat tour facility b/c they are water dependent.
· Federal government must be involved if the resource in question is interstate in nature or if the federal government owns any of the land in question.

FACTORS IN REGIONAL REGULATION
1. Designing the Regulated Area- by statute that sets forth the precise boundaries for an agency’s jdx, or through an agency’s implementation of a broader definition. Usually an agency prepares a map outlining the area.
2. Designing the Administering Body- sometimes it is a state wide commission.  Violation of separation of power to have mbrs appointed/removed at will by legislative officials.
3.  Deciding Land Use Often through Planning – prepare a comprehensive land use plan for the area in question.
4. Regulatory Control Permit System

5. Local Government’s Role 


Can preempt their law 


Dual veto system – both local gov’t and regional body must approve a plan.

Horizontal Disputes 

Parcels of land 
Local government to local government 

Vertical Disputes

State agencies and local government City of Albuqerque
Annexation 

· If land is unincorporated, it is governed by the county

· Land would want to be annexed into a city in order to get better services

· once land is annexed, the city can still deny building permits, etc to stop development.  However, the city will have to provide some services at a minimum—police, fire, schools.  Also once land becomes part of the jdx it has political power- gets to vote, etc so it may be hard for the city to deny permits forever.  

· Example of a typical annexation statute:  NM gives 2 criteria for annexation:

· 1)  is the territory proposed to be annexed contiguous to the municipality

· 2)  may the territory be provided with municipal services by the municipality to which the territory is proposed to be annexed.

Jdx conflicts and Adjustments: Annexation, Preemption, and Accomodation
p. 398 City of Albuquerque v. State of New Mexico Municipal Boundary Commission 2002
Issue: How much authority does the Municipal Boundary Commission have in determining whether the land should be annexed? 
· H- reversed the Commission’s decision to grant the annexation. Should have given more deference to the County’s opposition.

· What did the plaintiff do to get land annexed?
· 1. Went before the city

· 2. Went before the Commission

· Q: What is the Commission’s purpose? Determine that the purpose of party requesting annexation is not self-serving.

· Statute: the commission must determine 1) is contiguous to the municipality; and 2) may be provided with municipal services by the municipality to which the territory is proposed to be annexed. 

· P argued that if the City can annex the piece of property then it has to. 

· D argued  If the City wants to provide services then it can annex the land.

· Crt: Commission’s decision must be reasonable. i.e. Must give deference to the City’s determination & only annex the property over a municipality’s objections based on findings that those objections are unreasonable under the circumstances.

· Reason for deferring is because the City may be in the best position to know what services they can & cannot provide.  They are the ones who will have to deal w/ cost.

Selmi: Even if the parcel was annexed, they would still have to apply for permits in order to build anything.  Thus, there is no reason to defer to the City b/c they can still carry out is growth management plan through zoning. 

Why did they want annexation?

· People wanted in b/c they wanted to be able to vote for the Council.  The council changes every 5 years, they could effectively change the law.  Also wanted access to water & sewer versus septic tanks & water wells. 

Relationship between local governments to adjacent governmental agencies, or state agencies. (Vertical Problem).
New framework for resolving intra governmental disputes 

p. 404 Brown v. Kansas Forestry, Fish, & Game Commission
* Residents sue Commission to stop paving lots & constructing bathrooms claiming violation of zoning regulations & covenants

Issue: Does a state agency have to conform its land use to local zoning regulations?

Commission’s argument
 It is exempt from local zoning regulations:

1. It is a state agency performing a governmental function, it is immune from regulation by a mere political subdivision in the absence of a legislative declaration to the contrary.

2.  It relies on eminent domain as indicating legislative intent that its use of land not be subject to control by local authorities.

Approaches applied by past Courts 
1. Rule in favor of the superior sovereign when there is no express statutory language contrary.

2. What type of use, “governmental” or “proprietary”


i. Governmental function then it is immune from conflicting zoning ordinance.


ii. Proprietary- then ordinance wins

GR: Judgment typically in favor of state agency carrying out its function.

3. Legislative intent Balancing of Interests Test Rutgers

a. Nature & scope of the instrumentality seeking immunity,


b. the kind of function or land use involved 


c. the extent of the public interest to be served


d. effect local land use regulation would have upon the enterprise concerned 


e. impact upon legitimate local interests 

The commission merely asserted its immunity instead:
Procedure the Commission should follow p. 406-407
1. Go to local zoning board- request permit or rezoning 


i. Important to build the record (use balancing test) on the local level, so the Court can review it

2. If permit is arbitrarily denied then the Commission can take it to Court.


i. use balancing test to prove arbitrary.
If the court upholds the higher sovereign rule, then it places the burden on the zoning board or the residents to first initiate a lawsuit

· Residents would have to show that the Commission’s decision was arbitrary 

· (The Court does not like this method)

State Preemption when state preempts local govt regulations
Hazardous waste, landfills, public utilities, airports

Federal Preemption
Owns 1/3 of land in U.S., 1983 Civil Rights Act, TeleCommunications Act

Express & Implied Preemption

p. 412 Preferred Sites, LLC v. Troup County 
* Telecommunications Act (TCA) allegedly violated when Zoning Board denied an application for conditional use permit to build a multi use cell tower.

*H- Denial not based on substantial evidence, approval of the conditional use permit ordered.

* the minutes didn’t include any debate about conditional use approval/denial just included citizen opposition but no specific evidence.


* If there is evidence, then the court can send it back to the zoning commission for a re-hearing.
*The TCA grants review in Federal Court for anyone

* Outlines limits to discretion to TCA, local governments can disapprove a cell tower construction by placing it in writing supported by substantial evidence in the record. 

Chap. 10 Alternative Methods for Land Use Decision making
What we’ve seen so far, regulatory in nature, legislative (zoning), adjudicative (disputes over specific pieces of property).
1. Legislative Model- Efficiency, public participation 

2. Adjudicative Model- Fairness, impartial decision maker, more fair to individual 

3. Direct Democracy (referendum & initiative)
4. Private Decisonmaking – HOA 

5. Negotiation – problems, free-for-all, City gives up flexibility; developer wants something locked in so they know their cost.  Public participation more difficult- would the developer want citizen groups to be present? Probably not b/c it could influence the City.  However, it could also be a good thing to get support. Does the City have to let you in? No.
6. De regulation 

Market Model Deregulation- Referendum, Initiative 

p. 427 City of Eastlake v. Forest City Enterprises, Inc.
Amended the Charter to require any land use decision to be approved by 55% of the community.

· P argues it violates Due Process by taking power away from the Legislature & giving it to the people. 

· Crt: Power resides w/ the people NOT the legislature.
· Referendum Procedure is allowed only when the activity is legislative NOT adjudicative
DIRECT DEMOCRACY use of initiatives & referendums
Initiative- Drafted by individual citizens that is circulated among voters by petition.

When a certain # of signatures received it is put on the ballot for voters to consider at the next election. Enact legislation.
Referendum- Occurs after a local elected body has adopted legislation.

30 days to gather signatures for petition to repeal.  Overturns legislation.
Local elected body can either repeal the legislation or put it on the ballot for a vote.

Note 7 p. 433

Fasano- no referendums would be allowed b/c it categorized zoning as quasi-adjudicative
H- Court rejected the delegation argument
Problem with referendums/initiatives
· Don’t follow procedural process b/c they are given directly to the people. 

· By pass environmental impact study, hearings, etc.

· Counter: It is a political process & representative of the people.

· Zoning law is subject to them when it is determined to be legislative not adjudicative.

· There is a problem w/ planning.  If things were passed by referendum they do not take into account the future growth. 

· Counter: Consistency requirements 
Private Land Use Model: Covenants, Conditions, and Restrictions
* Don’t have DP claims b/c it is not the government acting

Nuisance CL Doctrine


Private nuisance- substantial & unreasonable inference with the use & enjoyment of land

Public Nuisance- interference with a right common to the general public.

Crts will only label something a nuisance after applying a balancing test to determine if it is an “a substantial & unreasonable interference” with the use or enjoyment of land.  


1. extent of the harm, 2) character of the harm, 3) social value that the law attaches to the type of use or enjoyment invaded, 4) the suitability of the particular use or enjoyment invaded to the character of the locality, and 5) burden on the person harmed of avoiding harm.

*Looks at Defendants conduct – determine if it is appropriate for this locality, practical to prevent invasion, primary purpose for the conduct.


Usually results in a damages payment. 

Easements Affirmative & Negative p. 435 Note 2.
Contract law  people who are not a party to original K can enforce the terms if recorded on the deed.
Covenants- run with the land 

Servitude
P. 437-440 examples of CC&Rs Mystic Isles (can’t change color of home w/ o permission, restriction of time, place, manner of political signs,
Turudic v. Stevens p. 441 CC&Rs, Concept of Private Government
Ps moved 2 mountain lions onto their property w/out permission.  Did not get permission from Association per CC &Rs to build the pen. 
Why don’t the HOA want this to go to court as a declaratory judgment? Because it looks like something unfair has been done.
HOA meets w/out notice to cougar owners & decides to prevent the use. 

Ps offered to install a second fence instead of asking for permission for the pen b/c they did not want to consent that the Assoc. has authority over the matter.

Court applies 3 part analysis 
1. Looks at the text 

2. Looks at intent 

3. Strict construction against the covenant 

TC found: Cougars are not a nuisance

Did not appeal the finding, so the HOA did not preserve the appeal.
Are they a permissible “residential use”
Crt reads “family pet” into the statute. Keeping a cougar is a pet, looks at owner’s relationship w/ animals.  Just b/c it is not ordinary does not mean it is not permitted.  Area zoned for cougars.
· 
 Even if the cougars are residential and not a nuisance, P still have to apply for the cougar pen

· the board has the power to deny the pen for any reason, but there is also a provision that it must act reasonably. 

· the court read these 2 provision together to find that the assoc had to act reasonably when denying building; however, the assoc is not a govt agency so the courts desire to control its power is out of place.  the homeowners agreed to live here and to abide by the CC&Rs. 

· court found that the assoc acted unreasonably:  it denied the pen due to cougars being a nuisance, but since the trial court determined they are not a nuisance, this was an arbitrary decision.  

· the board should have denied the pen on other reasons to avoid being overturned if one rationale was knocked out.  

· what can the assoc do now?

· deny the pen for other reasons

· amend the CCRs and not allow certain kinds of animals

· check the CCRs to see if homeowners are bound retroactively.

Effects of “Gated Communities”
1) Public resources are being used, 2) Public discourse, 3) Civility, 4) Right of Association, 5) Efficiency of service provision, 6) Civic responsibility, 7) personal security.  
* Exacerbate the tension btw protection of privilege, exclusions based on fears and our civic duty to the public good & general welfare.

p. 453 Bargaining: Development Agreements – alternative method for land use decision making, the principal vehicle used in bargaining is the development agreement.

“Development agreements- agreements btw a municipality and a developer under which site conditions may be imposed but the right to develop in compliance therewith is vested at least for a certain period of time.”

· most states have statutory restrictions on what the govt can agree to in a negotiation

· this is a contract model

· Would developer have any claims under Nollan and Dolan after negotiating a development agreement? 

· If it contracted for the conditions, the developer may have waived any Nollan/Dolan claim bc conditions are no longer being imposed, they are voluntarily agreed to.

· there aren’t cases on this though bc both sides are happy w/ this arrangement. 

· effects of using this model

· public participation is not emphasized- everything occurs bw govt and landowner

· no formal process until the negotiation is complete- city council must approve it

· land use seems to be shifting to this model

· Issues re: Negotiation:

· length of the agreement:  long-term or short term?

· ability to change the agreement in the future?:  can the govt changes its land use regs?  can it increase fees?

· content of the agreement:  developers wants entitlements to build; city gets something in return from developer that will benefit the city

· Consequences of a breach:  since this is contract law, parties usually try to come to a mutually agreeable amendments; 

· vested rights: here, if developer negotiated an early vesting and the city won’t let it build, has claim under breach of contract. (normally developer has a takings claim if city won’t let him build after a court determines he has a vested right).

· PLANNING- is bargaining inconsistent with the idea of a comprehensive plan? 

· Amendments- if land is later to be annexed to a city, that is not a party to the original agreement.  Can the agreement bind the new city to its terms even though it is not a signatory?

· Referendum- CA makes development agreements subject to referendums.  FL treats developer agreements as administrative in nature & are not subject to referendums.

p. 458 Springer,Grubb, & Assoc. v. City of Hailey (Idaho, 1995) Change in CC Approach to growth & effect on Development Agreement.
* Hailey city council changed zoning classification of land owned by appellant from “business” to “limited business.” Mayor wants to keep old core downtown- doesn’t want new development putting in businesses b/c it would compete against downtown.
* P argues that the development agreement was a binding K where the City agreed to a regulatory freeze, or to zone consistent with MPI’s development plan.  Thus, the rezoning is a breach of the development agreement.

* Master plan speaks of adequate commercial areas to serve the daily needs of the project’s inhabitants.


Neighborhood convenience shopping locations designed to service local residents within local walking distance, to minimize traffic.

· H- Crt determined that the Master plan did envision a comparatively small commercial area, not a major retail shopping center. 

· The City can be in substantial compliance w/ MPI Master Plan despite the rezoning. Because it allows for conditional use permits to get other businesses put in convenience stores, service stations, pharmacies, medical supply stores, etc.
· Selmi: City should have argued that the case is not ripe yet b/c the developer can’t bring suit until they apply for a permit & get turned down.
· Dispute Resolution: Mediation
· Bring in outside party to work w/ parties to resolve issues 
· Voluntary process, time consuming, not binding unless parties agree it will be
· Citizen groups would not be welcome b/c it is a private matter 
· Potential misuse of mediation, how do you ensure it is consistent w/ the city’ s plan?
Florida Dispute Resolution Act p. 465

· issues p. 469
· 1) what is the standard to be applied? Unfair or unreasonably burdens the use of owner’s real property

· 2) It mixes mediation & arbitration , must prepare a record
· 3) Have to find out who the Board is and what the exact procedure is going to be 
· 4) Special master makes the decision in the event the parties do not come to an agreement
· If it is found to be an unreasonable burden, the government entity can accept, reject, or modify the findings.
· If the owner does not agree with government’s decision then the government enters a written modification that the land owner cannot challenge.  
Alternatives- Deregulation: no zoning.  This is not common because the government loses too much power. 

Ex: Houston is not zoned and is the 4th largest city in U.S.

CHAP. 11 GROWTH MANAGEMENT P.479 

Growth Control Management
INFRASTRUCTURE CONTROLS & CONCURRENCY REQUIREMENTS
Pay attention to process of enacting the ordinance 

· Background:  the growth control movement of the 1970s

· urban sprawl- concern about this and lose of open space

· studies and funding of infrastructure


· environmental movement

· The modern movement:  urban sprawl and smart growth

· 4 branches of growth management:

· moratoria:  statues and constitutionally

· tempo controls:  try to pace development, LIMIT the # of units over time

· infrastructure controls and concurrency:  attempt to control infrastructure put in and indirectly to control amount of housing. Concurrently- as things are built so is the infrastructure.

· urban growth boundaries (Portland): have to build inside the circle, build up the Town Center, the price of housing increases.

· in all these methods, less growth is allowed by the jdx than the market would dictate.  

· challenges to growth control:  constitutional and others. 

MORATORIA

· traditionally used as a stop-gap measure, designed to buy time while the jdx completes a planning process. The jdx is able to avoid making land use decisions that may be inconsistent w/ the final plan then under preparation
· the city needs authority to enact a moratorium
· cities have no inherent powers- they may only do things that the Legislature expressly, or by necessary implication placed within their power.
· most courts find that the general authorization to adopt zoning ordinances includes the power to adopt moratoria
· the court in Naylor v. Township of Hellam (PA 2001), found the city’s power to enact zoning ordinance did not include the power to suspend a valid zoning ordinance.
· Problem- there was an existing statute that gave another government entity the power to pass moratoria.
·   The court considered the moratoria a suspension and thus the city had no power to enact it.  
· H- If you want the power to grant a moratoria then have to go back to the legislature.
Types of Moratoria 
1) freezes construction for a period of time 

2) interim zoning restrictions that allow low-level development.

Authority:

1) Naylor rule required a specific statute to grant the power

2). Majority of courts find general authorization to adopt zoning ordinances includes the power to adopt moratoria.

· Notice- Is notice req If the full notice and hearing procedures common to the enactment of zoning ordinances must be followed, the very type of development the city is seeking to prevent may become vested during the interim period before the city can enact the moratorium.
· as a result, the local govt may try to adopt the moratoria as an emergency measure, bypassing the usual procedures.  
· the legality of this will depend on whether a statute authorized this type of emergency zoning 

· Time & Takings: how long can a moratorium remain in place for?
· look to state statutes first
· a lengthier moratoria will likely require much more justification by the local govt.  
· if the court finds a city enacted a moratoria in bad faith, it will be invalidated.  
· Justice Stevens in Tahoe Sierra indicated that more than a year is subject to closer scrutiny & constitute a taking.
Livermore case- CA looks at a moratoria intended to stop development until certain infrastructure deficiencies are corrected.

Crt judged this under the police power, whether it was related to the general welfare.

(1) determines the probable effect & duration of the restriction, 2) identifies the competing interests affected by it, and 3) decides whether the ordinance represents a “reasonable accommodation of the competing interests.” 
TEMPO CONTROLS AND CAPS

· limit the number of building permits that a jdx may issue over a given period of time.  Such ordinances are allowed as long as they are Rationally Related to Legitimate State Interest (RB test for DP and EP allegations)

· courts hold that states have a legitimate interest in preserving rural environments/ small town life/ preventing urban probs.  

· Construction Ind. v. City of Petaluma (9th cir. 1975) Tempo Control through Building Permit Restictions
· the city adopted a plan which fixed a housing growth rate not to exceed 500 dwelling units per year.  This 500 unit figure only applies to housing units that are part of a project involving 5 units or more.  Used a point system to determine who gets to build.  

· Drafted in a manner to deal w/ need for moderate & low income housing.  8-12% of development must be set aside for that. 

· purpose of the plan was to correct the imbalance bw single-family homes and multi-family dwellings; to retard accelerating growth; curb sprawl.  

· The ordinance is challenged as a DP violation

· Claiming that the ordinance is preventing people from moving into the City.  Claims it is exclusionary.

· need to have a legit state interest that is rationally related to the plan

· P tried to say there was no legit state interest here- only interest was excluding lower income ppl who can’t afford single family homes. 

· the city protected itself from this type of challenge by requiring a certain percentage of the developments to be low income

· P got the trial court to make a finding of fact that the ordinance will have an exclusionary effect (got an expert to put on evidence about the impact on the housing market and the area).  

· exclusion alone doesn’t win P’s case:  the court explains that ALL land use is exclusionary.  

· Euclid allows exclusion 

· The fact the court found all land use is exclusionary shifted the focus of the argument to the municipalities interest. 
· Now it is an easy case for Petaluma to win.

· court found the plan was rationally related to the legit state interest of preserving small town feel & avoiding social & environmental problems by uncontrolled growth, so not arbitrary. 

· Belle Terre: USSC; upheld a plan that restricted land use to single-family dwellings.  The court found the exclusion of boarding houses and other multi-family dwellings was reasonable and within the public welfare bc such dwelling cause urban probs.  

· Los Altos Hills:  9th cir; zoning ordinance provided that housing lot shall contain not less than one acre and no lot shall be occupied by more than 1 primary dwelling unit.  Effectively excluded poor ppl and restricted density and thus population.  Was upheld as rationally related to a legit state interest—the preservation of the town’s rural environment and thus didn’t violate EP.

· These two cases make Petaluma a done deal b/c they are both more restrictive & were upheld.  Also, even if a judge is concerned with the public policy of excluding the poor, there are built in safeguards 8-12% low income. 

· Other policy concerns of tempo controls: Environmental impact, it will push people further out into the country.  Housing argument- not enough homes, the effect of this will spread to other jdx. 
INFRASTRUCTURE CONTROLS AND CONCURRENCY REQUIREMENTS 
p. 496 Golden v. Planning Board of the Town of Ramapo
*P claims that amended ordinance is trying to control population growth in the city and is not within the authorized objectives of the zoning enabling legislation.

* Court finds for D. 


There is no specific authorization for the “Sequential” and “timing” controls adopted here.

· purpose of amendments appear to ensure that all new development provides adequate facilities for the inhabitants.

· The town may not have authority to zone but it can put in place legislation making development in conformity with the comprehensive plan.

· Conditional approval to subdivide land not denial of the right to subdivide

· Timed growth does not impose permanent restrictions upon land use/
· Big Factor is that the attorney took considerable time to make their decision appear deliberate and not arbitrary.  They conducted studies and used them to draft the ordinance.
· 1) It showed that they were deliberate 

· 2) It pointed out the city’s problem with inadequate infrastructures

· Therefore the purpose of the ordinance was NOT to exclude people
· H- D

Notes:

· the amount of evidence the City of Ramapo put together before drafting their amendments was significant.  It was a factor in the court’s decision because it added credibility to their plan.

· Land use laws that conform to objectives contained in the adopted master plan are highly successful in overcoming legal challenges. 

· Concurrency- requiring that infrastructure be available to support housing.  This endeavors to achieve the orderly sequencing of development within a community.

· If the local government determines that the existing public facilities cannot sustain the additional development then the application for permit to build will be denied. 

· No right to ask a city to install a sewer in order to approve the development.  Some courts have held that city’s acting as public utilities cannot inhibit growth by denying improvements. 

· Developer can always build the needed facilities themselves as opposed to waiting for the city to do it.

· One problem p. 497 is that there are 5 requirement to receiving a special use permit.  This does not affect zoning, acts as an overlay. 

What gets the Court to approve this? 
1). Established an intricate record that leaves no doubt about legitimate interest

2). Vesting principle, option for developer to build not foreclosed because they can put it on themselves, and there is an 18 year cap.

3) Court gets to use this as a test case b/c it was a de novo issue. 
Chap. 12 Securing a Sufficient Housing Supply
· Model of filtration- the poor will move into the homes abandoned by the wealthy as they move to better places.

· Gentrification- rehabilitation of abandoned buildings to increase housing stock for affluent. 

· Destabilized cities w/ little economic development
· CA has responded by requiring new developments to include affordable housing.

· Inclusionary zoning- encompasses more than just zoning techiniques, zoning for “least cost” housing by allowing smaller homes to be built on smaller lots w/ a minimum of amenities consistent w/ code. 2). Mandatory inclusion requirements, developers must set aside a % of the project units in a development for affordable housing, 3) use of density bonuses, developments that have affordable housing can exceed density limits, 4) rent “skewing” rents on unsubsidized units are increased to permit reduction of rent on a percentage of units, 5). Housing linkage.
· Housing linkage- term used to describe impact fees imposed on a development to provide for affordable housing.

JUDICIAL INVALIDATION

Southern Burlington County N.A.A.C.P. v. Township of Mount Laurel U.S. p.523
· Attack on land use system alleging that low and moderate income families are excluded from the municipality.

· Court looks beyond poor minorities because a plethora of people are excluded under the statute

· Through the general ordinance requirements, the people who can afford to live in Mount Laurel are those with an income of medium to high.  The square footage requirements and acreage make sure.

· Legal Issue
· Every municipality must, by land use regulations make realistically possible an appropriate variety and choice of housing.

· Cannot foreclose the opportunity to low & moderate income people, must affirmatively grant the opp.

· The ordinance is contrary to general welfare & outside the intended scope of the zoning power in the particulars mentioned. 
· Fair Share Principle:

· every jdx must presumptively make realistically possible an appropriate variety and choice of housing.  Presumptively, it cannot foreclose the opportunity of classes of ppl mentioned for low and moderate income housing and its regulations must affirmatively afford that opportunity, at least to the extent of the city’s fair share of the present and prospective regional need. 

· these obligations are not met unless the city can sustain the heavy burden of demonstrating peculiar circumstances which dictate that it should not be required to do so.  The court presumptive puts burden on city, if city cannot rebut the presumption, then the court will find its land use system is unconstitutional

· Does city have power to do this under its police power? Whose general welfare must be served when city exercises its police power?

· local govt is only acting as a delegate of the state’s power so has same restrictions as the state. 

· often courts only look at general welfare of the ppl within the municipality but the court rejects this idea.  Instead, when the reg does have a substantial external impact, the welfare of the state’s citizens, beyond the municipality, must be recognized and served. 

· so city must provide reasonable opportunity to appropriate variety of housing including low income, to meets needs of all ppl who may desire to live within its boundaries.  

· City tried to rebut the presumption and justified this as “fiscal zoning”:  zoning this way allowed it to maximize property tax revenue and this allowed city to provide better services. 

· court rejected this:  saying that a municipality may not exclude or limit housing for this reason

Remedy
· The City should have the opportunity to correct the action itself, if it does not then judicial intervention is needed. 

Surrik Penn case- the exclusionary character of a land use policy is not per se invalid, the burden shifts to the locality to justify the policy by important concerns. 
Chap. 13 Housing Discrimination 14th Amendment 
City of Cleburne, TX v. Cleburne Living Center, Inc. U.S. 1985 P. 561 
*Texas Denied a special use permit for operation of a group home for mentally retarded, acting pursuant to a municipal zoning ordinance requiring permits for such homes.

* Lesser standard of scrutiny, Rational Basis, & the ordinance is invalid as applied in the case.

* City classified the building as “as home for the feeble-minded.” And therefore required a special use permit per the municipal ordinance

* Mental retardation is not a quasi-suspect class but legislation that distinguishes between the mentally retarded and others must be rationally related to a legitimate government purpose.
The big issue is that the special use permit is required for mentally feeble homes, but not for other similar care facilities such as nursing homes, sanitariums, or hospitals.

Basis of denial was special hazard, but it is not clear how this facility compared to fraternities would be more of a hazard to the elderly residents. 

H- No legitimate purpose unsubstantiated fear is not legitimate. 

Perhaps under this holding, the presumption in favor of a statute is not as strong.

Class of One p. 566
Village of Willowbrook v. Olech U.S. 2000 
*Olech asked city to connect property to municipal water supply.  First, Village conditioned connection on O granting a 33 ft. easement.

* O objected claiming Village only required 15ft. easement from other property owners.  After 3 month delay, Village relented & agreed to provide water service w/ only a 15ft. easement.
* P wanted damages for 3 month period because the additional 18ft. easement was irrational and wholly arbitrary and that the Village’s demand was actually motivated by ill will toward O from previous successful lawsuit against the Village. 

RULE- A class of one, where P alleges that she has been intentionally treated differently from others similarly situated & that there is no rational basis for the difference in treatment.
Purpose is to secure every person w/in the State’s jdx against intentional & arbitrary discrimination whether by expressed terms of a statute or by improper execution through duly constituted agents. 

Majority- It appears they based their finding on different requirements 33 ft vs. 15ft and then eventual connection after 15ft. easement and did not reach the subjective ill will argument.  However, the Concurring opinion of Justice Breyer cites the Crt. Of Appeals’ reasoning of providing an additional factor aside from different treatment under the statute. That is illegitimate animus, or vindictive action- this additional factor is sufficient to minimize any concern about transforming run-of-the mill zoning cases into cases of constitutional right.

Do you have to allege subjective ill will? Split in jdx. 9th Cir. No animus required
Is this holding only applicable to land use arena? Since the Crt. Used cases from other genres to est. its precedent, like tax an argument can be made that it has broad application.
Non Traditional Living Arrangements p. 568 
Village of Belle Terre v. Boraas U.S. 1994 

*Restricted land use to one-family dwelling excluding lodging houses, boarding houses, fraternity houses, or multiple dwelling houses.
Family- one or more persons related by blood, marriage, adoption, or living & cooking together as a single housekeeping unit, excluding servants.  A number of persons but not exceeding (2) living and cooking together not related by blood, marriage, or adoption shall be a family. 

· 6 students occupied the house, state issued an Order to remedy violations, owners and 3 tenants brought a 1983 claim seeking an injunction.

· Every line drawn by a legislature leaves some out, that might well have been included.  That exercise of discretion is a legislative not a judicial function.

· 2 people not 3,4, 5, 6, ect. Being permitted to live together. 

· No evidence to support animosity toward unmarried people.

· H- it is legitimate to lay out zones where family values, youth values, and the blessing of quiet seclusion and clean air make the area a sanctuary for people. 

Dissent of Marshall- the ordinance discriminates on basis of personal lifestyle. Allows endless amount of blood relatives to live together.

Is Belle Terre consistent with Cleburne? 

Cleburne applied scrutiny higher than mere rational basis (+) and lower than intermediate scrutiny.

Belle Terre no animus shown toward this group, “students”

Perhaps, P could argue unsupported fear under Cleburne.
Chap. 15 URBAN REDEVELOPMENT & ANTICOMPETITIVENESS P. 648
Dislocation and the Public Use Requirement p. 645 

Difficult choice of preserving a stable, low income working class residential neighborhood or losing a major employer that may leave the region unless land for expansion can be provided through redevelopment. 

Poletown Neighborhood Council v. City of Detroit Mich. 1981
Issue: Can a municipality use the power of eminent domain granted to it by Economic Development Corporations Act, to condemn property for transfer to private corporation to build a plant to promote industry and commerce; thereby adding jobs and taxes to the economic base of the municipality and state?
· State legislature has allowed municipalities to condemn property in order to provide industrial and commercial sites and the means of transfer from the municipality to private users.

· P’s argue the taking is for private not public use because GM will benefit economically. D’s respond with contention that this site will alleviate unemployment and fiscal distress. The fact that it will be conveyed to a private manufacturer does not defeat its predominant public purpose.
· H- The public use must be clear and substantial. It must be the predominant interest in exercising eminent domain.  In this case the private profits is incidental to the public use and purpose of alleviating unemployment.  The lawyer did a good job of identifying the public interest/need for the GM plant. 

Southwestern Illinois Development Authority v. National City Environmental, L.L.C. 2002

· Issue: Did (SWIDA) Properly exercise eminent domain to take property owned by NCE and convey it to Gateway International Motorsports Corp?

· SWIDA is a political entity & municipal corporation whose stated purpose is to “promote industrial, commercial, residential, service, transportation, and recreational activities and facilities, therby reducing unemployment and enhancing the public health, safety, morals, happiness and general welfare.
· Gateway needed NCE’s land to expand the parking lot of the successful race way.

· NCE employing 80-100 people and operating a metal recycling plant.  Planned to use 148.5 acres as potential expansion land for landfill.

· Gateway wanted SWIDA to exercise quick take eminent domain powers.
· St. Clair country board adopted a resolution authorizing SWIDA to condemn the property and quick take it.

· Right of a sovereign to condemn property is limited to a public use.
· SWIDA claims a public use will be served as a result of the taking because (1) fostering of economic development, (2) promotion of public safety, and (3) prevention of blight.

· Crt difference btw public purpose and public use. 

· The race track is open to the public but not by “right” people must pay a fee. It is a private venture intended to result in private profits.

· SWIDA did not enter into a study regarding parking, it did advertise that it would condemn land sought by private developers for a fee.
· H- Misuse of eminent domain when the condemnation was for the private benefit of a private developer that had other options available to it to accomplish its goals albeit more expensive. (Constructing a parking structure).
California Enironmental Quality Act 
Test for adequacy; Test applied: (1) short-term water supply, (2) long-term water supply

Court of appeal ruled against plaintiffs; plan to develop 6,000 acres; 

Community plan

Specific plan = sub-part of community plan 

Plans challenged that water supply not adequately discussed; 

Looking at link between water and EIR impact; problem ( you need to know where water is coming from to evaluate environmental effects of subdivision; court: you have to identify the water source with reasonable certainty (but not precisely); what happens if you can’t do that? If you don’t know with reasonable certainty / if uncertain, will have to look over alternatives and the impacts of those alternatives; 

Uncertain because to figure out in the long-term, must figure out demand in the area; in the long term, they can’t make the claim that they will have enough water; in the case, figures are all over the place; amount of surface water between 45 and 78; they simply cannot explain how they will get the water; court: NO. You need more precision here. 

Outcome: you probably get a smaller project as a result of this case; easier to prove water supply with smaller project

REDEVELOPMENT AND TAKINGS: THE “PUBLIC USE” REQUIREMENT

You can’t take property for a public use without compensation; what’s a “public use” ( government has gotten increasingly involved in economic development; the traditional idea is that city’s had blighted area; so the government could come in, condemn property, and then use it to create a redevelopment plan and reconfigure the neighborhood; question: where does it end? How far can the govt go in taking people’s property?

Poletown (p. 645)

Michigan Supreme Court approved plan; plant had a benefit to the community; going to be worse if they go elsewhere 

COMPARE:

Southwestern (p. 648)

Role of Public Agency 

Role of Private Individual

What could the public agency have done to cure this? 

Was it an ethical use of funds?

SWIDA is a political entity; to promote industrial, commercial, residential activities and facilities (p. 648); do this by issuing bonds and using eminent domain power to aid private facilities; in this case, problem finding enough parking; 

Application: you have to go to the county, and also pay application fees, etc. county approves it; the power of eminent domain is kind of frightening; SWIDA’s response: there is clearly a public use here; issue: what does PUBLIC USE mean? Initial response is, there’s no public use here; this property is going to be taken by SWIDA and SWIDA will turn it over to a private entity; but note: public use does not have to be public occupation; rather, PUBLIC PURPOSE; here, going to generate jobs, promote public safety, it will prevent or eliminate blight; purpose: promote a successful economic venture that the govt has already supported; we’re trying to support it so it can thrive even more; COURT: NO. 

Euclid use of experts runs through Euclid, through Chap. 5, Chap. 11, and Chap. 15 to Southwestern and Kelo; one big question: whether or not this kind of planning deserves the court’s deference; the court here said there was no showing at all that somehow the public agency was engaged in some kind of larger, independent process trying to further public good; agency here advertised that it would condemn land for a fee; seems like SWIDA could be bought

What could SWIDA have done, if anything, to have solved its problem? In particular, they hadn’t done any planning; good lawyers create records with lots of expertise / document that what you’re doing is in the public interest; 

KELO v. New London Conn.
Argument: you can’t use eminent domain here, since govt will transfer to private individual; question is: is public use like public occupation? NO. Public use really means public purpose. Court said Berman v. Parker establishes that public use means public purpose. Majority: Defendants plan does serve a public purpose; the record / planning process is critical here; 

Berman D.C. 5,000 inhabitants- means blight.  When something is so run down that it needs to be condemned because it is beyond repair.  
Lot by lot review.

Kelo looked at the project as a whole not individual residences.
Rules from Kelo
1. Can’t take from private person A and give to private Person B unless it is a public purpose (ex railroads & common carrier).
2. Public Use can be economic development (There was a state statute that permitted this)
Dissent: this undermines the public use idea; there is no longer any meaning here; thinks that economic development purpose leaves private property vulnerable to being taken and transferred to another private owner as long as it might be upgraded
Plan shows us that something greater going on here than the public good… this case lines up better with Berman…. Different from Southwestern since Southwestern was spotty.

Summary of 4/23 CEQA: Vineyard
Adequacy of EIR 

(1) Good for the short –term did not satisfy it for the Long- term water supply

Role in CEQA in CA Land Use Decisions 

Redevelopment and Takings Clause 

Public Use Requirement

Southwestern: The procedure followed by public agency 

Lack of Planning

Naked “Transfer” 

Lost the case based on bad lawyering – failed to meet the public use requirement 

Kelo – someone had their house taken

Condemnation 
Majority- upheld the taking, grounded in substantial and good faith redevelopment program where there is significant economic harm going on in community 

Midkiff- land transfer, where’s the boundary line? 

Difference btw cases is the extent the jdx goes to plan the transfer and re development
Chap. 17 Protection of Cultural and Aesthetic Values p. 717 
· Regulation to preserve historic blds, to ban unsightly objects such as billboards & junkyards, and to review proposed architectural changes in neighborhoods for conformity to some predetermined criteria.

· Burman is the case that stated municipality could regulate aesthetics alone they don’t have to be in conjunction w/ some other harm.

· Constonis article- aesthetics are symbolic we need to know where we’ve come to see our future. 

· Aesthetic regulation
· Accomplished through special use permits and overlay zoning techniques.

· Can take the form of conditions placed on project approvals. Nollan & Dolan constitutional analysis.

· Cal. Supreme Court case Elrich v. Culver City (art condition)

· Claims that aesthetic regulation violates 1st Amendment. Metromedia v. City of San Diego
· Recorded covenants implemented by HOA

· These are private not public and involve contractual terms enforced by the covenant.
· Original purpose of land use regulation was to prevent nuisance-like conflicts. Euclid
· Regulating purely aesthetic reasons has been approached cautiously by the Court. 

· How is it to decide if the regulation is within the aesthetic norm?

· How far can aesthetic regulation go?  Will it lead to a slippery slope. 

· Case where homeowners wanted to paint houses bright colors, quasi first amendment violations. 

· If aesthetic preservation is a goal under the police powers, then protection of that goal also must fall within the police powers.
· Historic preservation
· Often involves the conflict of private property rights vs. preservation

· Is there a point when modern economic interests become inconsistent with the purpose of preserving the site?

· Litigants often raise takings claims (Penn Central v. City of NY)
· Less controversial because of reciprocity of advantage underlies the judicial acceptance of zoning.

· Individual properties benefit from the ambience of entire district

· Designation of individual properties can be different-

· It can impose significant costs w/ out the corresponding reciprocity normally found in zoning ordinances.

· Penn Central is atypical b/c the owner said they could make $ the way the bldg was.

· In many cases the inability to fashion a productive use out of the property presents itself. 

· Demolition is sometimes allowed when the landowner can show that no economically viable use for the property as it now stands is possible.

P. 722 Teachers Insurance & Annuity Assoc. of America v. City of NY 1993

Selmi: Can argue that the statute is unconstitutional on its face, or that the Commission exceeded its authority in landmarking the interior of the building.


* Argued that there was not authority.


* TIAA argued that it is not open to the public
* Issue: Does the Landmarks Preservation Commission have authority to landmark the interior of the Four Seasons restaurant in Manhattan?

* TIAA purchased building from Seagram & Sons 1980

* TIAA agreed to propose the bldg for landmarking when it became eligible.

* When it came time, the Commission endorsed the interior of the restaurant to be included in the designation.  The Commission along with public support of architects, community leaders, and artists, designated the site a landmark.

*TIAA opposed the designation

* 1959 historical preservation statute was amended in 1973 to expand the Commission’s jdx by authorizing designation of interior landmarks “for education, pleasure and welfare of the people of the city.” 

* Under the statute the Commission is permitted to landmark an interior that is: 30 or more years old, & is customarily open or accessible to the public, or to which the public is customarily invited, and which has a special historical or aesthetic interest or value as part of the development, heritage or cultural characteristics of the city, or state or nation.” 

* NY does not require owners consent to designation

Only notice is required, even if no notice the Commission’s decision is still not invalid.

· TIAA tries to argue that a restaurant is not in the same inherent category of public interiors such as railroads, theatres, and lobbies.  These have a public assemblage purpose. Problem w/ this argument is that landmarking the inside of the theatre which requires a ticket for entrance, is similar to a restaurant that requires one eat there to enter. 

· Crt rejects this argument, a restaurant invites the public the same way a theatre does.  The statute is unambiguous so the court engages in strict construction.

· Designated interiors- TIAA argues that interior only applies to architectural fixtures.  Fixtures is a real property term Selmi thinks this is a good argument but Court rejects it.   Court is not going to draw the line between what is a fixture and what is not landmarked.  Crt. Rejects this statute states: “ architectural style, design, general arrangement and components of an interior, including but not limited to kind, color, and texture of the bldg. material.

* Selmi: Is the holding fair? The TIAA is not going to be able to change the interior without permission of the Building Commission.  Could be troublesome because of the expense to the individual in the long term.
Notes: Metropolitan v. Dade County p. 726 : Over and Under policy. County designated historic sites based on age, property over 50 that have achieved significance will not normally be considered for designation as historic, those under 50 yrs. Old will qualify if they are integral parts of districts that do meet the criteria, or are of exceptional importance.

· It can be more likely that an interior of a bldg. interfere with actual usage of the building, a factor that can be critical when challenged on freedom of religion grounds. Society of Jesus v. Boston Landmarks Commn. Designation of interior of church as a landmark violated state constitution b/c the configuration of the church interior is so freighted with religious meaning it must be considered part & parcel of the Jesuits’ religious worship.
· Some historic statutes layout procedures that need to be followed including: experts report and investigation in the field.

· Does the local government act in a quasi-legislative or quasi-judicial capacity?
· Billy Graham Evangelical Assn. v. City of Minneapolis- the court found that city’s designation of the Harmon Place Historic District, was quasi-judicial.  The court held that the designation was arbitray & capricious b/c there was nothing in the record supporting the reasoning why certain properties yet others similarly situated were not designated historic. 

· In the case of modification, ultimate ? is whether a requirement that the bldg be maintained is a taking. 

· Demolition Permit: 180 days to decide on whether or not to grant demo, if no action then owner entitled to raze the building on the 190th day. South Dakota.

· This is the area most litigated.

· Generally- there is no substantive requirement for landmark like NY there are just procedural requirements.

· Demo permits are ministerial, you apply for one and basically the landowner has a right to demolish.

· New Construction in Historic Districts
· Generally a permit is granted if the proposed construction is consistent with the ambiance of the district. (Example Mayor discretion D.C.)

· Federal Laws on historic preservation: §4(f) of the Department of Transportation Act (2000).  It states federal agencies are barred from approving or funding a transportation project that requires the use of an historic site unless (1) there is no feasible and prudent alternative to the action, and (2) the project includes all possible planning to minimize harm to the site. 

· Tax laws give incentives/ breaks to owners of historic property.  Can write off depreciation or amortize the depreciation over a period of 5 years.

· Native American Grave Protection and Repatriation Act 

Sign and Billboard Regulation
p. 729 Asselin v. Town of Conway 1993 

* 1982 zoning ordinance requiring all business owners to obtain a permit from the town zoning officer before constructing a sign.

* Since 1982 it has banned all illuminated from within signs but has allowed externally illuminated signs.

*Asselin acquired a permit for an externally lit sign, he leased from Barlo signs a sign that illuminates internally. 

* City told A he could not have the sign based on violation of the zoning ordinance.

*Injunction granted preventing use of the internally illuminated signs.

Issue: whether the State zoning enabling act authorized the town to pass the sign illumination provision solely to promote aesthetic values, including preserving scenic vistas, promoting the character of the “country community.” 

· ZEA grants local government the right to pass zoning ordinances for the health, safety, and morals, and general welfare of the community.
· Public welfare is broad and inclusive. Spiritual, monetary, aesthetic, and physical.

· Municipalities may validly exercise zoning power solely to advance aesthetic values, b/c preservation or enhancement of the visual environment may promote the general welfare.

· Issue 2: Is the illuminating provision a reasonable exercise of the town’s police power? 

· This is a substantive due process claim. And must be decided whether the provision constitutes a restriction on property rights that is not rationally related to the town’s legitimate goals.

· Town passed ordinance for a legitimate purpose of preserving the scenic vistas, discouraging development that competes with the natural environment, and promotes the character of the “country community.”
· The provision does NOT place oppressive burdens on the private rights of affected businesses. There is no evidence that ordinance impairs the freedom of expression.

· City also had an expert testify regarding the difference btw external and internally lit signs. 

Notes: 
Can an anchor be a sign?  The court said no because it had no markings on it declaring something to the public.  This is despite the admission of Defendant that the sign was a reference point for people looking to purchase tickets. 

First Amendment Overtones 
Ladue v. Gilleo USSC- Invalidated a local ordinance banning all residential sings, with ten exemptions.  Given the exemptions, the City unconstitutionally discriminated based on content. 

· Cleveland Area Board of Realtors v. City of Euclid- court found ordinance designating the placement of For Sale signs was content neutral and applied even handedly but was not narrowly tailored to serve a significant government interest of aesthetics.  It also found that the ordinance did not leave open ample alternative means of communication.

· Findings- Cities requiring a conditional use permit must engage in factual findings in order to deny construction of a billboard. 

Architectural and Design Review p. 735 

· The issue that aesthetic standards are void for vagueness.

Anderson v. City of Issaquah Wash. 1993 

Applicant needs an additional certification in order to build his commercial building in an area that is zoned for commercial use.

· Appeal from denial of application for land use certification based on the claim that the building requirements contained in the municipal code are vague.

· Buildings shall be made compatible with adjacent buildings or conflicting architectural styles by such means as screens and site breaks or other suitable methods and materials.

· Harmony in texture, lines, and masses shall be encouraged. . . 

· Efforts should be made to create an interesting project – but it is supposed to be consistent w/ surroundings.

· Neighborhood where Anderson’s bldg was going was described as “natural transition area btw old downtown and the new village style construction of Gilman Blvd. 

· After working on the design for 9 months and coming before design commission 3 times, the commission denied the permit because Anderson was not willing to start from scratch.

· 1. Applicant has not been sufficiently responsive to concerns expressed by Commission to warrant approval or additional continuation,

· 2. Primary concerns expressed relate to the building architecture as it relates to Gilman Blvd.

· 3. Development Commission is charge w/ protecting, preserving, and enhancing the aesthetic values that have est. the desirable quality & unique character of the town.

Rule: A statute which either forbids or requires the doing of an act in terms so vague that men & women of common intelligence must necessarily guess at its meaning & differ as to its application, violates the first essential of due process law.

· the statute gives the applicant no guide as to whether the plans will be viewed as harmonious or interesting vs monotonous.

· It is left to the subjective taste of the Development Commission

· H- The code section is unconstitutionally vague on its face

· Too much arbitrary discretion of the Commission, they do not even know what the guidelines are.

· Anderson’s permit should be granted and changes he agreed to made.

Page 737 Plaintiff’s attorney constructs the record by describing the surrounding area- gas stations that look like gas stations, Elk’s hall, veterinary clinic, ect.  

This demonstrates 1. That the surrounding area is common place so why does it matter what this building looks like. 
2.  That the individual applicant is being singled out
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