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Labor Law Outline

The Employee
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Solicitation & Distribution





Applied to employees





Applied to non-employees





IF YES, valid (Lechmere)





Broad anti-solicit rule?





During non-work times?





IF YES, invalid (Rep. Avi)





Exceptions?





Company Towns





Discriminatory enforce





Exceptions





Hospitals & Retail





Waiver





Cannot be waived (Magnavox)





ER shown that there would be disruptions?





Interrogations





Communication





Cap-Audience Speeches





Election Propaganda





8(c) ER can speak, as long as there is no threat





ER made captive audience speech?





Has UN asked for equal time?





speech made 24 hours before elections?





Factual misrepresentation 





Inflammatory appeals





Threats of reprisals





Not protected 





Protected 





Interrogations are not unlawful per se (Lorben)





Exception if there are safeguards





ER’s purpose was to ascertain EE’s support?





EE’s informed of purpose?





Assurances of no reprisals?





Secret ballot?





ER has not engaged in any other ULP?





To be protected by 8(c), there must be objective facts (Gissel)





BD will not probe into truth unless there is fraud (Midland Nat’l)





BD will not tolerate any appeals (Sewell Manufacturing)





ER can promise to make things better





ER cannot actually make things better





Exchange Parts





Domination and Interference





There a “EE” group?





Only 1 UN?





More then 1 UN?





Is it a labor organization?





Does group deal w/ grievances?





Group deal w/ any other work conditions?





IF YES, then it is a LO under 2(5)





Did ER create LO?





Give finan. support?





IF YES, then violation of 8(a)(2)





Does UN have majority support?





Has ER granted recognition?





IF YES, then (a)(2) violation 





Does 1 UN have majority support?





YES





Has other UN filed an election petition?





NO





IF YES, then ER cannot recognize either UN’s





IF NO, then ER can recognize UN w/ majority





Industry promotion fund (Resilient Floor Deco.)





Duty to Bargaining in Good Faith





Subcontracting work (Fibreboard)





Permissive





Mandatory





Does it deal w/ wages, hours, or TCE?





What is mandatory and permissive?





UN request bargain on subject?





ER made unilateral changes w/o consulting w/ UN?





ER or UN conditioned CBA on subject?





IF YES, then ER may implement best & final offer





Has there been an impasse reached on all subjects?





Can ER implement best and final offer after impasse?





Mandatory – it is permissible


Permissive – not permissible (Borg-Warner)





Mandatory – ER commits a ULP for not bargaining (Katz)


Permissive – ER may make unilateral changes





Mandatory – ER must bargain w/ UN


Permissive – ER not required to bargain w/ UN





Exception





Completely discretionary merit system?





IF YES, ER may not (McClutchy Newspaper)





Mandatory – must disclose information


Permissive – no duty to disclose information 





ER or UN requested information?





IF NO, then ER may implement (Duffy Tools)





Expanding recognition (Douds)





Ballot Clause (Borg-Warner.)





Food prices (Ford Motor Co.)





Drug Testing (Johnson Batena Co.)





Has there been an express or implied waiver?





IF waiver and UN no request, then no duty of ER





Has UN requested that there be bargaining over subject?





Scenarios





ER decides to close operations





GC BOP to show no basic change in relocation 





ER can rebut prima facie case by showing





There is something different in the work





Labor was not factor OR UN no concession





ER ULP





§ 8 (a)(1)





§ 8 (a)(3)





EE exercising § 7 rights?





Interfere, restrain or coerce?





ER discriminated?





Encourage/discourage UN membership?





Intent?





For UN activities?





No need to show anti-UN animus for violation 





ER’s act inherently destructive?





ER’s act NOT inherently destructive?





Has ER shown a business purpose?





YES





NO





Then UN does not need to show anti-UN animus





Has UN shown anti-UN animus?





Violation of 8(a)(3)





NO





YES





No violation of (a)(3)





Then violation of (a)(3)





Sexual discrimination?





Economic reasons?





May discharge (Adkins Transfer Co.)





May discharge (Mueller Brass Co.)





Cannot discharge (Edward G. Budd Mfg.)





Activities





Concerted activities?





Mutual aid or protection?





2 or more EE’s?





Interboro Doctrine





Invoking right w/in CBA





No need to refer to CBA





Weingarten rights





May request another EE to be present





Exception 





Has decision to discipline already been made by ER?





Has EE been asked and then refused to be present?





Has it not been requested?





Broad interpretation





MAP not limited to TCE of particular ER





Limitations 





Violation of the law?





Indefensible, reprehensible or disloyal?





Unlawful purpose





Unlawful methods





Secondary boycotts


Mutiny


Violation of no-strike clause


Unprotected activity





Force ER to discharge dissident


Force ER to break federal law


Strike permissive subject


Strike w/o proper procedures





Procedures for the Strike





Expiration of CBA





Notice of termination or modification of CBA





60 days





30 days





Within 30 days, must contact Federal Mediation & Conciliation Services





Must maintain old CBA for 60 days from notice or until expiration of CBA, whichever is later





EE’s who strike w/in notice period will lose status as EE for purposes of §§ 8, 9, 10





Prez. believes that there is a threat to national health or safety





15 days





Direct Attorney-General to petition TC for an injunction





Board of Inquiry makes a report and gives it to President





TC finds that strike affects all or a substantial part of interstate commerce





Injunction dissolved win 80 days, whether or not there has been a resolution





Impanel Board of Inquiry





Prez. believes actual or threatened strike will imperil national health or safety





Not for recommendation of disputes


Investigate cause or circumstances of controversy





TC orders an injunction to enjoin strike





60 days





Board of Inquiry must submit a report w/in 60 days of injunction





Setting forth status of dispute


ER’s last offer





Vote must be taken to either accept or reject ER’s last offer





80 days





National Emergencies §§ 206-210





Strikes





Kind of strike?





Economic





ULP





ER cannot hire





ER can hire





Replacements 





Voting 





EE’s vote





EE’s vote (12 months)





Scabs cannot vote





Scabs can vote





Unprotected activity





Nothing happens





Lose protection of act





Destruction of ER property





Actual or threatened violence





Tested to norms of industry





Location of Strike





Primary picket





Stranger picket





Same right as strikers





Not clear





It is concerted activity for mutual support





(b)(4) says lawful, but not protected





Lawful picket





Unlawful picket





Subject to discipline





Protected under (a)(1)





Recognitional Picketing





Who is picketing?





Certified UN





Un-certified UN





May picket w/o restrictions





Permissible w/ restrictions





Impermissible





Has another UN been recognized?





Valid election in preceding 12 months?





IF YES, then may picket for more then 30 days





Has a representation petition been filed?





IF NO, then may only picket for 30 days





Informational Picketing





UN certified UN may engage w/o restriction





Truthfully advising public that ER not unionized?





Does the picketing effect deliveries?





Goal or object is recognition not relevant





Handbilling





If it is peaceful and does not block entrance, then lawful





What is UN doing?





Application of economic pressure upon a person w/ whom UN has no dispute regarding its own terms of employment


(


To induce that person to cease doing business w/ an ER


(


With whom UN does have such a dispute





IF YES, permissible (Nat’l Woodwork)





ER-P has power to change product?





Picketing 





Refusing to handle





Where is UN acting?





ER-P location only





Common situs





Secondary 





Does UN have a dispute re: TCE?





IF NO, continue





IF YES, primary





UN trying to force ER-P to break K w/ ER-S?





IF NO, permissible





IF YES, impermissible (Denver Bldg & Cons)





ER-S neutral or a scab shop?





ER-S necessary for normal working ER-P





ER-S carries products of ER-P?





IF NO, permissible (Tree Fruit)





ER-P product make up entire stock of ER-S?





IF YES, then impermissible (Safeco)





IF NO, impermissible (Pipefitters)





Handbilling 





What is ER-S’s relation to ER-P?





What is UN asking?





ER-S’s EE’s to exercise discretion?





Asking ER-S to stop working w/ ER-P?





Customers of ER-S to boycott ER-S?





Permissible (Servette)





Permissible 





Impermissible 





What is UN asking?





All handbilling is permitted





Industry?





Moore Dry Docks





More latitude given to picketing





UN refused to handle goods from particular ER?





Construction





Garment





Lawful to strike to enforce agreement





Agreement not to K work to non-UN shops lawful





Agreement not to K work to non-UN subs lawful





Unlawful to strike to enforce agreement








