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I. Standard of Review

A. During Wagner, CT’s were very deferential to the BD.

B. Post Taft-Hartley, CT’s had a duty to see that BD observes the provisions of earlier sections and that it does not infer facts that are not supported by evidence or that are not consistent w/ evidence in the record and does not concentrate on one element of proof to the exclusion of others w/o adequate explanation of its reasons.

i. Universal Camera Corp. – under 10 (e), CT’s must now assume more responsibility for reasonableness and fairness of BD decisions then CT’s have done in the past.

a. ( 10 (e) does not get rid of BD’s expertise not does it mean that CT’s can choose b/t 2 conflicting views.  

b. Just means that CT can set aside if there is a lack of substantial evidence.

II. Pre-Union
A. Rights of EE’s
1. Generally, § 8(a)(1) – interference, restraint and coercion
a. It is a ULP for ER to interfere, restrain or coerce EE in the exercise of their § 7 rights

1) Self organization, to form, join or assist labor organizations.  
2) Bargain collectively and to engage in concerted activity 

a) For the purpose of collective bargaining OR

b) Other mutual aid or protection
b. Basically, protects EE’s right to join a UN
1) BD has emphasized need to preserve EE’s free choice

a) What is free choice?

1. Must be able to make a decision for themselves

i. Cannot be physically coerced or intimidated in making their decision
2. Must be able to make a reasoned choice 

i. Access to relevant information

ii. Use relevant data to estimate the probable consequences if UN is selected or rejected

iii. Should be able to appraise these consequences in light of their own preferences and desires to determine whether a vote for the UN promises to promote or impair their self interest

b) Ideally, EE’s should be:

1. Free from restrictions which unduly obstruct the flow of relevant information

2. Free from misrepresentations and threats which tends to distort their assessment
3. Free from retribution for exercising their rights

2. Restrictions on Solicitations and Distributions
a. There is a presumption that a broad anti-solicitation rule against EE’s during non-work time when there is no affect on production violates § 7 rights of EE’s (solicitation in work areas is ok, as long as it does not affect production)
i. Republic Aviation Corp. v. NLRB (1945) – ER adopted a general non-solicitation rule and discharged EE for passing out cards on his own time and during lunch periods and discharged other EE’s for wearing buttons.

a. Must balance rights of ER to maintain discipline and right of EE’s to organize.  BD has made a determination that general non-solicitation policy is invalid and SC affirms
b. If non-EE UN organizers are involved, for them to be allowed onto the property of ER, the situation must be one of a mining town or a company town where access would be otherwise impossible w/ violating the ER’s rights

1) Distinction b/t EE’s and non-EE’s and the balancing of rights of property owner
a) EE’s w/in the same industry – not considered EE’s

b) EE takes a leave of absence to organize – considered EE’s

i. Babcock & Wilcox Co. – SC noted that there is a difference b/t organizing activities of EE’s (who have § 7 rights) and non-EE’s (who only have derivative § 7 rights)

a. ( while no restriction may be placed on EE’s right to discuss self-organization among themselves (absent a showing by ER that there is a disruption in production), no such obligation is owed to non-EE’s.
b. ( as a rule, ER cannot be compelled to allow distribution of UN lit by non-EE’s on his property, unless where the location of the plant and the living quarters of the EE place them beyond the reach of reasonable UN efforts to communicate w/ them.  ER’s property rights may be required to yield to the extent needed to permit communication of information on the right to organize.
ii. Lechmere, Inc. v. NLRB – UN trying to organize EE’s at ER’s property and ER has a general non-solicitation policy.
a. Since UN is not EE’s of ER, they don’t have § rights, but since EE’s of ER has rights, UN has derivative rights.  H/w ER’s rights trump UN’s rights
2) UN response to Lechmere
a) Salting
1. Supplementing pay of salting-organizers

2. It is ok to lie on resume about being an organizer

i. If ER finds out about lying on the resume, cannot fire EE, b/c would be a violation of § 7

b) Churches and other public groups

c) Advertisements

d) Home visits

3) H/w is there an exception?  ER cannot discriminate in their application of non-solicitation rule
a) Therefore if ER has allowed girl scouts to sell cookies on property, then must allow UN organizers to also solicit on the property
4) In CA, b/c of Pruneyard, all solicitations are ok
c. Hospitals and retail stores can restrict solicitation in work areas

i. Beth Israel – ER adopted a non-solicitation rule for EE’s in certain areas of the hospital and threatened discharge of EE for distributing newsletters in cafeteria.
a. Though a ban in areas for patient care is permissible, for bans in other areas, there must be a showing by ER that there would be a disruption in patient care
d. Rights under the NLRA can be waived, but rights that are necessary for fair representation cannot be waived by UN or EE’s
i. Magnavox – UN and ER had CBA which allowed ER to develop rules for “maintenance of orderly conditions on plant property” and ( there was a non-solicitation rule.  UN wanted to chance this, but ER refused.
a. The rule is unlawful.  UN may waive certain § 7 rights, when there is an assumption that UN was freely chosen and is fairly representing EE’s.

b. H/w when right deals w/ exercise of free choice re: unionization or change in representation, then cannot waive the right.

e. ( under Republic Aviation and Lechmere, UN’s access to EE’s on company property is very limited
1) EE’s may communicate information about the UN only during non-working time

2) Non-EE’s may have access in only the rarest circumstances (usually when EE lives on company property)
B. Rights of ER’s – Communication, Speeches, and Information

1. Captive Audience Speeches
a. Wagner – nothing on ER speeches
i. Clark – ER made captive audience speech

a. BD held that that was a ULP, b/c decision to unionize is for EE’s, not the ER.  Supported by earlier SC decision.

b. Taft-Hartley - § 8(c)
1) ER can speak and it is not a ULP, as long as there is no threats of reprisals
2) ER speech cannot be used as evidence in ULP proceedings

c. EE’s have a right to hear both sides

i. Bonwitt-Teller – ER gave captive audience speech.  UN petitioned on election grounds, that we need to have equal time.
a. Case was remanded on other grounds, but BD held that denial of such a request interfered w/ § 7 rights of EE’s.

d. ER’s right to speak does not depend upon its willingness to afford the UN comparable time and setting, UN halls and captive audience speeches are the same
i. Livingston Shirt Co. – see (d) above
e. There is nothing in the Taft-Hartley that says that UN and ER must have access to the same types of tools
i. United Steelworkers (Nutone & Avondale) – UN made request for exception to valid no-solicitation rule, after ER made anti-UN speeches
a. ER’s denial is not a ULP.  UN does not have right to same amount of access as ER
f. Modern Law
1) ER can discipline for not attending or leaving a captive audience speech.  

2) ER can also select which EE’s he wants to attend.

3) ER can discipline  EE for asking challenging questions during captive audience speeches

4) No captive audience speeches w/in 24 hours of election (Peerless Plywood)
2. Election Propaganda
a. 8 (c) only applies to ULP, and not to election and therefore does not act as a limitation in elections.  Therefore where election was won through communications and conduct which could not be held to be a ULP, BD still has authority to set aside the election (General Shoe).
3. Question, do threats of reprisal, factual misrepresentation and inflammatory appeals exist in the context of election propaganda?
a. Threats of Reprisals 
i. Gissel – teamsters tried to unionize, and when they tried to get an election, ER made various comments, (1) ’52 strike almost destroyed the company, (2) ER is on financial thin ice and strike would lead to plant closure, (3) EE’s would not be able to find new jobs, (4) other plants in the area that had unionized closed down.
a. ER’s speech is not protected by § 8(c) b/c there must be objective facts.
b. Factual Misrepresentation
1) BD will not probe into the truth or veracity of statements made during the campaign, unless there is fraud

i. Midland National Life Insurance – ER sent propaganda to EE’s via paycheck, and HO concluded that there was substantial misrepresentation of facts.
a. After going over history of BD decision, held that absent a showing of fraud, BD will not inquire into truth of statements
c. Inflammatory Appeals

1) BD will not tolerate any appeals made during an election that relates to race, gender, national origin, etc.  If an election is based on such appeals, BD will overturn results.

i. Sewell Manufacturing – during an election, ER circulated articles that were racially inflammatory, linking UN w/ communism, racial integration, etc.
a. BD set aside election, b/c appeals to racial prejudice will not be condoned.

b. Messages w/ racial messages can be done, but must be temperate in tone, germane and correct factually

4. Interrogations
a. ER polling of EE’s is unlawful per se.

b. H/w it may be lawful if:

1) ER’s actual purpose is to ascertain whether EE’s support the UN or not

2) EE’s are informed of this purpose

3) Assurances are given that there will be no reprisals

4) Secret ballot

5) ER has not engaged in any other ULP

i. Lorben Corp. – UN was organizing and held a strike to reinstate an EE that was fired b/c of UN activities.  ER prepared a sheet w/ question of whether EE’s wanted UN to represent them, and handed each one to EE’s personally.
a. Though BD found that interrogations were coercive, AC denied enforcement, finding that interrogations are not coercive per se.
ii. Stuksnes Construction – ER performed highway work.  UN requested recognition, but was denied.  ER then went to EE’s w/ a sheet and told them to sign it.
a. BD found no violation, but AC remanded, telling them to set up some standards.

b. BD said that absent unusual circumstances, polling of EE’s by an ER will violate (a)(1), unless there are safeguards

5. Economic Benefits
a. It is lawful to promise to make things better.
b. It is unlawful to actually give economic benefits before an election

i. Exchange Parts – election petition filed and before election was held, ER sent letters telling EE’s of a new system for computing overtime during holidays and new vacation policy.  UN lost election.

a. A promise to make things better is lawful, but actually making things better is unlawful.
C. Rights of UN
1. Election
a. ER must supply UN list of home addresses, IF:

1) UN has 30% authorization support for an election

2) UN demands recognition, but ER refuses

3) UN petitions the BD

4) Pre-election hearing (BD agent, adjudicating whether list is valid)

5) 7 days before election or w/in 7 days of petition (?)
i. Excelsior Underwear – ER wrote to EE’s during election campaign and UN requested but was denied list of EE’s names and addresses and the UN lost election.

a. BD set up a new procedure, where ER was required to make a disclosure of EE’s names and addresses.  Differentiated w/ Babcock, b/c this deals /w BD’s power under election, not ULP
2. EE and UN cannot sponsor litigation during an election.  Even if UN had nothing to do w/ litigation, BD will overturn the election results.
i. Freund Banking Co. – day before election, UN lawyer filed lawsuit against ER on wage and hour claim.  On even of election, told everyone that they were going to win and that they would receive benefits.

a. During an election campaign, UN and EE is not allowed to sponsor any litigation and if they do, then BD will overturn the results.
D. Domination and Interference
1. § 8(a)(2) – forbids ER to dominate, assist or to interfere w/ the formation or administration of any labor organization
a. Labor organization

1) Deals w/ grievances

2) Deals w/ any other work conditions

b. Domination

1) ER creates it

i. Electromation – in response to financial difficulties, ER made changes which resulted in petition from EE’s.  This resulted in action committees, which were designed by ER.
a. BD held that there was a violation, b/c action committees were dealing w/ ER re: TCE.  Also since ER started it and drafted the goals and rules, and EE’s were able to participate during paid working time, there was support and domination.
2) ER grants recognition to a minority UN (when there is only 1 UN)
i. Bernhard-Altman Texas Corp. – UN organizational campaign and authorization card and negotiations w/ ER.  UN claimed majority, but no one checked whether it was true and then a CBA was formed.

a. ER granted EBS to a minority UN and therefore there was a violation.  Good faith belief in majority is not a defense.

3) ER grants recognition to one UN, when another has filed a valid election petition (when there is more then 1 UN)
i. Abraham Grossman d/b/a Bruckner Nursing Home – 2 UN’s were organizing, w/ one getting a majority, but the other only had a few.
a. When ER recognizes a UN w/ majority support before a valid election petition has been filed, there is no (a)(2) violation.  H/w once a petition has been filed, cannot recognize either UN’s.
E. Bargaining Remedies 
1. Bargaining order can be issued by the BD if UN shows majority status and ER engages in ULP that has a tendency to undermine elections
a. Authorization cards are a valid way to get majority support

i. Gissel – UN got majority support and asked for recognition, but was refused.  ER committed ULP.
a. Duty to bargain can arise from the cards and BD has authority to issue a bargaining order.

2. H/w if there are only minor ULP’s, then BD cannot issue a bargaining order
i. Linden Lumber – UN has majority support via cards and ER has not done any ULP.  UN asks for recognition and ER refuses.  UN then files a ULP.

a. As long as ER does not commit any ULP, they don’t have to do anything.
3. UN must also at some time have had majority status, if not, then BD cannot issue a bargaining order
i. Gourmet Foods – whether BD has authority to issue bargaining order in non-majority cases.
a. BD cannot issue order when there is no majority, b/c it goes against majority rule of Act.

4. What is enough of a ULP to have a tendency to undermine elections?
a. BD has not really developed a standard.

b. Oftentimes, the BD just counts the ULP and decides whether to issue a bargaining order or not.

1) H/w AC’s have not been very happy w/ that, telling them to develop a standard (citing w/ approval the dissent in General Stencils)

2) But BD has not done that, and so AC have just been very dissatisfied w/ BD decisions in bargaining order cases.

i. General Stencils – BD issued bargaining order, but AC remanded, telling BD to determine how much ULP will trigger a bargaining order.  BD said that they could not do so.

a. AC said that violations were not serious enough and denied enforcement.

5. Therefore under Linden Lumber, UN has no rights until either a election or ULP (assuming that they have majority support)
III. Bargaining
A. Duty to Bargain in Good Faith
1. Historical Overview
a. Wagner Act – created a duty to bargain, 8(a)(5) and (b)(3)

b. Taft-Hartley Amendments – created a duty to bargain in good faith, defined in 8 (d)

2. Basics

a. Must bargain in good faith

1) An obligation to participate actively in the deliberation so as to indicate a present intention to find a basis for agreement

a) Over wages, hours and terms and conditions of employment

b. H/w there is no duty to agree

3. Power of BD

a. BD can look at both the substantive terms and the tactics used to determine whether there was good faith

i. NLRB v. A-1 King Size Sandwiches, Inc. – UN was certified by the BD and UN and ER met to bargain.  Though they were able to agree on some thing, were not able to agree on others.

a. BD can look at the terms of the agreement to determine good faith.  In this case, the terms were bad and the ER took some stuff off the table and replaced them w/ harsher terms.  ( BD correctly found that ER did not bargain in good faith.

b. BD cannot compel an agreement or require concessions
i. NLRB v. Cummer-Graham, Co. – ER insisted on a no-strike clause, but would not grant UN’s request for an arbitration clause.  BD found that there was a violation.

a. CT held that though no-strike and arbitration clauses go together most of the time, they don’t have to concede to the package and it is up to the ER and UN to make a decision and if they can’t, neither BD nor CT can compel an agreement or require concessions
ii. Chevron Oils Co. v. NLRB – ER demanded both management rights and no-strike clause w/o an arbitration clause and the BD found that there was bad faith.

a. ER’s consistent refusal is evidence of their economic strength.  BD does not have the power to determine what is on the table during the negotiations.  Whole idea of negotiations and bargaining is not that there are 2 equal parties fighting it out, but that the agreement that is reached is a reflection of the economic strength of the parties.  Therefore the BD cannot go and help one party that has weaker strength.

iii. HK Porter Co. – UN was certified by BD and UN and ER entered into negotiations for CBA.  8 years later, there is still no CBA and it is b/c ER does not want to give “dues check-off.”  BD found that ER was bargaining in bad faith and ordered ER to grant dues check-off
a. BD has power to oversee and referee the process, but the results must be left over to the parties.  BD does not have the power to oversee the substantive proposal and ( BD overstepped bounds.
c. BD must act w/o discrimination

i. Atlas Metal Parts Co. – ER and UN negotiated to an impasse and UN struck.  UN increased demands and so  did ER.  BD found that ER was negotiating in bad faith.

a. Just b/c ER had a different position earlier and came back w/ something else that was harsher is not itself evidence of bad faith.  Also, BD needs to look at both sides when making their decisions
4. Bargaining Remedies
a. BD cannot order monetary damages
i. Ex-Cell-O – UN won election was certified, and ER refused by filing objections after objections.  Question was whether BD could order monetary damages for denial of § 7 rights.
a. BD found that it did not have the power to order monetary damages, b/c (1) would be compelling terms and ( HK Porter problem and (2) rejected DC circuits idea of monetary damages for frivolous claims, saying that the ER has a right to challenge all the way to the BD and if put monetary damages, then it would not be fair to the ER.

b. BD cannot order punitive damages

1) Under 10 (c) does not say that you cannot, h/w SC said that the only remedies that are permissible are compensatory

i. Republic Steele – remedies must be about compensation, not punitive

c. Critique of Bargaining Remedies
1) Delay, it is the biggest issue in labor law

2) 10(j) – interim injunctive relief

a) May request a remedy now while the case is pending before the BD, b/c otherwise, would frustrate the purpose of the Act
b) CT’s have granted it when:

1. There is a cognitive theory

2. Facts to support the theory

3. Irreparable harm (which is presumed)

i. Must show that money is not enough to compensate

c) H/w this still takes about 1 ½ years and so it is still a long time

1. H/w compared to the resolution of a case in 7 years, 1 ½ doesn’t look to bad

3) Extraordinary Remedies
a) Company-wide notice

b) Reading of the notice y the ER in front of a captive audience

c) UN has access to ER’s bulletin boards

d) UN has access to ER’s parking lots

1. Gets around Lechmere b/c it is not a right, but a remedy

e) ER does a captive audience speech, then the UN has an opportunity to respond
f) Reimbursement for litigation

g) New EE list

h) Election procedures (?)

i) Must pay negotiation expenses

j) Reimbursement of dues (new one)

1. Theory is that if ER has not been bargaining but the EE’s have been paying UN dues, then they have been paying for nothing, and ( should get their dues back

k) All of these remedies are extraordinary, and are designed to be compensatory and not punitive

1. Therefore they are usually reserved for repeat offenders

i. JP Stevens – 

ii. Field Crest Cannon –

5. What the parties can do
a. Parties can hold on to a genuinely held belief forever

i. NLRB v. Herman Sausage – if here is a genuinely held belief, it can be held on to forever, and it is not a violation of good faith.

ii. Chevron Oils Co. v. NLRB – ER demanded both management rights and no-strike clause w/o an arbitration clause and the BD found that there was bad faith.

a. ER’s consistent refusal is evidence of their economic strength.  BD does not have the power to determine what is on the table during the negotiations.  Whole idea of negotiations and bargaining is not that there are 2 equal parties fighting it out, but that the agreement that is reached is a reflection of the economic strength of the parties.  Therefore the BD cannot go and help one party that has weaker strength.

b. Use Economic Weapons is not a violation of good faith

1) Use of unprotected weapons is not a violation, just b/c strikes are protected does not mean that that is the only weapon available

2) BD cannot regulated what economic weapons are going to be used by either party

i. Insurance Agents International Union – UN and ER are not able to reach a new agreement and therefore UN decides that they are not going to work w/o a K and so engage in slowdowns.

a. Parties are allowed to use economic weapons during K negotiations and BD cannot deprive UN of their power.
3) Use of strike does not modify the ER’s duty

4) H/w use of unprotected activity by UN modifies the ER’s duty and ER does not violate the act when they refuse to bargain after facing unprotected activity

i. Phelps Dodge Copper Products Corp. (NLRB case) – ER’s does not violate the Act for refusing to bargain after facing unprotected activity
a. How is this case different w/ Insurance Agents?  Is it b/c Insurance Agents dealt w/ UN’s duty and this case dealt w/ ER’s duty?
c. Duty to Disclose Information
1) UN has a right to demand information regarding grievances, negotiations, if it is reasonably related.

a) Though there is a duty on both sides, ER rarely requests information

i. NLRB v. Truitt Manufacturing – UN demanded a raise, but ER countered w/. a smaller raise, claiming that ER could not financially afford the higher raise.  UN demanded to see the financial information to verify the claim.  BD said that information must be disclosed.

a. Good faith bargaining requires honest claims to be made, and ( to make sure that honest claims are being made, the party must disclose information if so requested to verify claim. 
b) Duty extends to grievance settlements 
i. NLRB v. Acme Industrial – UN “inferred” from ER’s removal of certain machinery from the plant that ER was committing a breach of K, which had a provision dealing w/ subcontracting and w/ removal of plant equipment.  UN requested information concerning the removal of plant equipment.

a. SC found that duty extended to grievance settlement

2) H/w duty to access of information is not absolute and must be balanced w/ rights to privacy
i. Detroit Edison Co. v. NLRB – 

a. Right to get access to information is not absolute and must be balanced w/ privacy rights.
d. ER can implement their best and final offer when there is an impasse
1) Exceptions – ER cannot make unilateral modifications before there is an impasse

i. NLRB v. Katz – bargaining over merit increases and sick leave, but while bargaining, the ER makes a unilateral modification and gives the EE’s better sick leave, merit pay system and an automatic wage increase.

a. This is a pre-impasse case, the parties are still negotiating and therefore since the ER has unilaterally made changes, the duty to “meet and confer in good faith” has not been met, b/c if the parties never meet, then the issue of good faith is never reached (ER was arguing that there must be subjective bad faith).

2) Exceptions – ER cannot make unilateral modification, unless there has been an impasse reached on everything

a) Therefore subject-to-subject impasse is not permissible

i. Duffy Tool and Stamping v. NLRB – ER and UN involved in K negotiations and ER proposed a no-fault attendance policy, which was rejected.  ER then put it into effect and discharged some EE’s.

a. This was a violation, b/c though there was an impasse on that one issue, there was not an impasse on other issues.

3) Exception – ER cannot make a unilateral modification of a completely discretionary merit system
i. McClutchy Newspaper, Inc. v. NLRB – merit wage system, which ER wants to make completely discretionary, whereas UN wants to get rid of it completely.  Impasse is reached and ER implements it

a. B/c wage proposal was totally discretionary and had no terms, it could not be implemented after impasse

B. Mandatory and Permissive Subjects of Bargaining
1. Generally, there is a duty to bargain over mandatory subjects and there is no duty to bargain over permissive subjects

2. Scenarios

a. UN requests to bargain on a subject, but ER refuses

b. ER makes a unilateral change w/o consulting UN

c. ER or UN takes a firm stand and demand concessions as a condition for reaching CBA

3. Distinction is necessary to determine

a. Whether party must bargain in good faith if requested

b.  Whether pertinent information must be disclosed

c. whether unilateral action can be taken w/o impasse

d. whether insistence backed by economic force is lawful

4. Basics

a. Management function clause is not a per se violation

i. NLRB v. American National Insurance Co. – ER and UN K negotiations and there is a grievance and arbitration proposal, but ER didn’t like it so proposed a management function clause, but ER refused.  ER kept on insisting on MFC and BD found that it was a per se violation

a. BD cannot determine terms and that that MFC is not a per se violation though it is conceded that it does touch on statutory subjects.  There is no violation.

b. If it is a permissive subject, then cannot bargain to an impasse on it
c. Cannot insist on ratification of CBA being hinged on a permissive subject

1) Permissive

a) Ballot clause

i. Borg-Warner Corp. – ER and UN K negotiations, where ER insists on a “ballot” clause and a recognition clause, as a condition for the CBA.

a. Though ER had bargained in good faith for mandatory subjects, that does not mean that ER can refuse to enter into an agreement over permissive subjects.  Since both issues are permissive, ER cannot insist on them as a condition for ratification of CBA.
b) Expanding recognition
i. Douds v. International Longshoremen’s Association – K negotiations and UN demanded expansion of bargaining unit.  Election held by BD and unit limited, but UN continued to demand and held a strike.

a. Demand for expansion of bargaining unit is to mess everything up, how can you demand bigger unit and bargain over wages when you don’t even know whose in your unit?  Therefore this is a violation of 8(b)(3).
c) Industry Promotion Fund

i. NLRB v. Detroit Resilient Floor Decorators Local UN – after recognition, UN proposed provision where ER was to contribute to an industry promotion fund, but ER refused and UN insisted on it.

a. Not mandatory b/c seems to be outside scope of employment relationship.  Though the state of the industry has an effect on the TCE, it is an effect from the outside.

2) Mandatory

a) Food prices

i. Ford Motor Co. – plant cafeterias w/ vending machines.  UN demanded negotiations over prices, but ER refused and raised prices.  BD found violation b/c food prices was a mandatory subject.

a. BD has special expertise in classifying subjects, deference.  EE’s must eat and therefore it is important, it is “germane to the working environment.”
b) Drug Testing
i. Johnson Batena Co. v. IAM – ER had periodically announced work rules, w/o UN objection.  ER then proposed new drug testing policy and UN objected.
a. Drug testing is germane to the working environment and is not entrepreneurial in nature, and therefore mandatory.  Also rejected the waiver argument and therefore the BD found a violation.

c) Contracting out work

1. If the work is the same, then it is a mandatory bargaining subject
i. Fibreboard Paper Products v. NLRB – after K ended, UN requested negotiations, but ER refused, stating that it was going to subcontract out all the work for economic reasons.

a. Subcontracting is w/in the literal meaning of statuette and would seem to be w/in the purpose of the statute  (industrial peace).  ER’s decision (1) did not alter company’s basic operation (work still done in the plant), (2) no K investment contemplated (merely replaced workers) and therefore requirement of negotiation does not abridge freedom.  Since ER’s main concern was labor cost, this is something that could be negotiated and ( negotiate.

2. H/w there may be a waiver, where if there is a K provision or if there had been a practice 

i. Westinghouse Electric Corp. – if ER has a past practice of subcontracting, then for the duty to bargain to come up, the UN must bring it up.  If they don’t, then it acts as a waiver.
d) Issues that affect members of the bargaining unit

1. H/w if the modifications deal w/ issues that don’t effect the bargaining unit, then it is permissive

i. Allied Chemical & Alkali – ER and UN agreed on group health insurance plan, but ER later decided to cancel the plan for retirees and sent letters w/ offer to replace w/ Medicare over UN objection.

a. Retirees are not statutory EE’s under the Act, and therefore is not a mandatory subject.

e) Closings
1. Whether a partial closing is a 
i. First National Maintenance Corp. v. NLRB – provides housekeeping services w/ a business.  There were problems w/ one business and ER decided to end K, but unknown to ER, UN had organized those EE’s.
a. UN was not meant to be an equal partner in business.  What needs to be done is a balancing test, bargaining over management decisions that have a substantial impact on continued availability of employment should be required only if benefit to labor management relations and collective bargaining process outweighs burdens placed on business.
2. New Test
i. GC has BOP to show that ER’s relocation decision was unaccompanied by a basic change in the nature of ER’s operations

a. That basically the work done in the old location and in the new location is the same

ii. ER can rebut prima facie case by showing either:

a. There is something different about the work OR

b. Futility exception, that (1) labor was not a factor or (2) UN could not have given concessions (labor cost was not determinative

iii. Dubuque Packing – ER was suffering financial hardship and asked for concession from EE’s and UN, who agreed.  ER kept on asking for and kept on receiving, until finally UN and EE’s voted and said no more concessions until financial records are disclosed.  ER then closed and move the shop.
a. BD developed a new test and CT held that it was reasonable

iv. Dorsey Trailers, Inc. – ER transferred work done to another facility and closed an old one.  BD found a violation, using the Dubuque test.
a. 4th Circuit disagreed w/ DC Circuits approval of the new Dubuque test and said that the transfer of work was not a violation, b/c it dealt w/ capital resources

IV. Post-Union
A. Statutory Issues
1. § 8(a)(1) – deals w/ whether or not there has been interference, restraint, or coercion in the rights of EE’s in the exercise of their § 7 right 

a. NO intent requirement

b. Individual rights

2. § 8(b)(3) – deals w/ whether ER discriminated to encourage or discourage UN membership

a. Intent requirement

b. Rights of both EE and other EE 

1) Whether the action will discourage or encourage other EE’s from UN membership

B. Difference b/t certification and recognized

1. Certification

a. 1 year presumption

b. Security guards are covered

c. Allowed to strike for recognition

2. Recognized

a. No 1 year presumption

b. Security guards not covered

c. Cannot strike for recognition 

C. Discrimination

1. ER cannot fire an EE for UN activities
i. Edward G. Budd Mfg. Co. – EE was part of a company UN and had received favorable treatment.  After EE engaged in UN activities, was discharged, but ER claimed that it was b/c of poor performance.
a. CT found that discharge was not b/c of grievance against EE, but b/c of UN activities.

2. ER can fire EE for sexual discrimination
i. Mueller Brass Co. – EE’s were discharged for various reasons (vulgar and offensive conduct) and BD found that discharge was actually for anti-UN animus.
a. Real reason was for vulgar and offensive conduct, and therefore discharge was ok.
3. ER can fire EE’s for economic reasons
i. Adkins Transfer Co. – there was no evidence of anti-UN animus.  ER hires EE, who join UN.  UN demands that ER pay UN scale, and ER refuses, and discharges EE’s.
a. Found that BD’s decision was not supported by substantial evidence, that the decision was economical.

4. ER can close their own plant, but cannot close part of it for UN reasons, b/c there is a presumption of a chilling effect
i. Darlington Mfg. Co. – UN was organizing workers at one factory, which was part of a larger corporation.  After factory was unionized, ER liquidated it.
a. Though ER has an absolute right to close entire business, partial closing has an effect on remaining shops.  There is a presumed chilling effect.
D. Presumptions
1. 1-year irrebutable presumption for Certified UN’s
i. Brooks – election held and UN won and was certified.  EE’s then presented to ER letter stating that they don’t want the UN and ER refused to bargain.

a. B/c (1) binding or a fixed time lends to responsibility, (2) election is solemn, decertification should also be solemn, (3) UN should not be pressured to churn out results, (4) not conducive to bargaining to allow ER to undermine, (5) raiding and strife will be minimized if long term results, ( UN stays.

2. After 1-year, there is a rebuttable presumption of majority support
3. After expiration of K, there is a rebuttable presumption of majority support 

i. Bartenders Association – long history of collective bargaining and after expiration of K, ER and UN continue to negotiate.  ER told UN that they doubted majority status and would not bargain until it is shown.

a. BD said that there is a rebuttable presumption of majority support after 1st year, and after expiration of K, even if it was established w/o an election.

4. Strikers do not carry a presumption of hatred for UN
a. UN only has to bargain for members of the bargaining unit.  As soon as ER hires replacements, then they become part of the bargaining unit and UN must represent them as well.
b. Therefore if a replacement is having problems w/ ER and wants to file a grievance, then the UN must represent them

1) Therefore presumption that replacements will not support UN is untenable
i. Curtin-Matheson Scientific – UN was certified collective bargaining agent.  CBA expired and negotiations w/ ER.  UN went on strike and ER hired replacement.  UN ended strike and offered acceptance, but ER refused, doubting majority support.
a. BD’s conclusion that strikers don’t automatically hate UN is reasonable and also consistent w/ national labor policy, b/c otherwise, would encourage ER’s to use strike to get rid of UN and would have a chilling effect on strikes.
E. Duty to Bargain
V. There is a UN
A. Rights of EE’s while there is a UN
1. Collective over Individual
2. Limits of Majority Rule

a. Appropriate bargaining units

a) BD will attempt to exclude EE’s who have a conflict of interest

b. Decertification (subject to election, certification, and K bar)

c. Bill of rights for UN members

a) Guarantees a substantial measure of democratic rights and procedures w/in the internal affairs of UN

d. Voluntary unionism (subject to UN-shop or agency shop)

e. may bargain individually on permissive subjects

f. 9 (a) rights for individuals to present and process a grievance

1) H/w this is limited and has been interpreted as giving the EE right to file the written grievance

a) Therefore there is no right for the EE to take the grievance and arbitration any further then that

g. First election vote

a) Don’t vote the UN in, in the first place

h. DFR

i. ULP – 8 (b)

i. J.I. Case Co. – ER offered EE’s individual K’s.  UN won election and asked ER to bargain, but ER refused to bargain on issues covered by K’s.

a. Individual K’s cannot be used to defeat procedures nor forestall bargaining and cannot act as a waiver.  Though some EE’s may lose out in the CBA, collective is more important then individuals.
ii. Emporium Capwell Co. – EE’s complained of discrimination.  UN said that that they would take it to grievance, but EE’s wanted to go on strike (which was against CBA no-strike clause). 
a. UN has vast power to represent fairly, and supported BD’s decision that allowing this would undermine CBA.
3. Duty of Fair Representation
a. General
1) DFR Claims
a) Federal CT’s have jurisdiction 

i. Steele v. Louisville & Nashville – UN was EBR of EE’s but excluded from membership black EE’s.  UN changed CBA so that it would hurt blacks.  

a. Federal CT’s have jurisdiction over DFR claims
b) SOL is 6 months

i. Del Costello - § 301 / DFR claim SOL is 6 months.  Thus, when there is a breach of CBA and suing the UN for DFR, either one, then SOL is 6 months.

2) Federal and Board

a) Federal CT’s can issue damages, BD can only do compensatory damages
i. IBEW v. Faust – no punitive damages for DFR claim

b) BD can revoke certification for UN, CT cannot

1. When there is a DFR claim on the basis of gender or race

c) BD can remove K-bar rule (no representation election during the term of CBA, up to 3 years)

3) Grievance and Arbitration

a) Only after top management says no in the final stages of grievance may arbitration be done
1. Of all grievances, only about 2-3% go to arbitration

b) Why would ER and UN not want all grievances to go to arbitration?

1. UN, b/c arbitration is:
i. Expensive

ii. Binding and becomes a part of the CBA and therefore determines what the meaning of the CBA is

2. ER, b/c arbitration is:

i. Expensive

ii. Binding and becomes a part of the CBA and ( determines what the meaning of the CBA is once and for all

iii. If they go all the way to arbitration, then there may be workplace conflicts, and there may be problems next time during the CBA negotiations, and UN may be more willing to go on strike

c) GAP is very good, b/c it allows everyone to be heard and is less expensive then trial

1. H/w not al CBA’s have GAP.  IF CBA doesn’t have GAP, then whenever there is a problem, UN can take ER directly to federal CT’s under a § 301 breach of K violation

b. Rights

1) UN has a duty to represent all EE’s fairly, not just the members

i. Steele v. Louisville & Nashville – UN was EBR of EE’s but excluded from membership black EE’s.  UN changed CBA so that it would hurt blacks.  
a. UN has power, not b/c of an election, but b/c of a statutory grant of power, due to status as the EBR.  With this power, there is concomitant duty to represent all its members.
2) UN has a wide range of reasonableness to act
i. Huffman – UN negotiated provision which gave seniority credit for military service, and EE’s filed suit for violation of DFR
a. Provision is not evidence of breach, b/c it was “w/in reasonable bounds” and “wide range of reasonableness must be allowed” to the UN.
3) UN must represent EE’s competently (in addition to not acting arbitrarily, discriminatorily, or in bad faith), but question of when that determination is made is at the time UN was acting, not retrospectively
i. O’Neil Airline Pilots Association – there was a huge strike, and when ER announced bids, UN negotiated a settlement.  EE’s claimed that it was a bad settlement, that they could have gotten more if there was no settlement.
a. Though UN has a duty to act competently, question of whether UN did in fact act competently is to be determined at the time they were acting.
4) For a DFR claim, UN must single people out

i. NLRB v. Local 299, Teamsters – UN calls a meeting during work, which results in a work stoppage, but there is a no-work stoppage clause in the CBA.  B/c this is unprotected activity, ER suspends all EE’s that were involved in the meeting.  EE’s file a DFR claim.
a. There is no DFR claim, b/c EE’s were not singled out by the UN.  The UN gave bad advice to everyone, and therefore there is no discrimination.  DFR is not the same as fiduciary duty.

c. DFR and Grievances
1) § 301 claim against ER is not barred if there is a DFR against UN

i. Vaca v. Snipes – EE has high blood pressure and goes no sick leave and tries to return when DR says that it is ok.  ER disagrees and discharges him.  Files a grievance but UN doesn’t take it all the way to arbitration.  ( the EE sues the UN on DFR claim.

a. 301 claim can be filed against ER, b/c exhaustion of remedies will not be a bar when there is a DFR claim.  Also, the standard that should be used in determining whether there has been a breach of DFR is whether the UN acted discriminatorily, arbitrarily, or in bad faith, not whether the claim has any merit.
d. Finality of arbitration is not a defense if there is a DFR against UN

i. Hines v. Anchor Motor Freight – EE’s accused of falsifying reimbursements forms and were discharged.  EE’s filed a grievance and lost in arbitration.  Later discovered that motel was falsifying records, and that it wasn’t the EE’s.  EE’s then filed a claim against ER and UN.

a. If you can prove DFR, finality of arbitration is not a defense.

e. Both UN and ER will be liable for a violation

i. Bowen v. US Postal Service – EE discharged and UN failed to properly file grievance.  TC found both ER and UN liable for damages and set damages accordingly.

a. If you sue the ER under 301 and UN under DFR, ER will be liable for damages, and UN will be liable for any aggravation in damages caused by breach of DFR.

f. Exhaustion of internal UN remedies is not a defense to DFR

i. Clayton v. Int’l UN, UAW – question of whether EE must exhaust internal UN remedies?

a. Exhaustion of internal UN remedies is not a defense, if UN process would not provide for full relief or full damages, that EE would otherwise be entitled to under the federal courts.

4. ULP Remedies by the BD

i. Phelps Dodge Corp. – may ER refuse to hire EE’s b/c of UN affiliation?  Already established that cannot discharge for UN affiliation and for hiring as well and ( it was a violation.  Does BD have the power to reinstate under 10(c) or is a cease and desist order sufficient?
a. BD has power to reinstate discharged EE’s and since the issue is one of industrial peace, BD has the power to reinstate even if employment was found and may order back-pay as well.
ii. ABF Freight System, Inc. – EE was discharged for UN activities and then lied under oath in hearing b/4 ALJ.  
a. BD balanced rights of ER and EE and found that EE’s rights were greater and ordered reinstatement.  SC deferred.

B. Rights of UN
1. Benefits for UN Officials
a. Super-seniority of UN officials is permissible and can be negotiated for
i. Local 900 – UN officials that do grievances and K negotiations (or other on the job services) can get super-seniority, but other officials cannot.

VI. Strikes and 3rd Party Impasse Resolution
A. Facilitation of voluntary agreements

1. Notification and cooling-off periods – 8(d) - provides procedural requirements designed to help settle labor disputes and to avert hasty and ill-considered strikes

a. Want to terminate or modify an existing CBA – 60 days notice prior to expiration of CBA

b. W/in 30 days of submitting notice
1) Must contact Federal Mediation & Conciliation Services 

a) w/ any state or territorial agency as necessary

2) Maintain old CBA for 60 days after notice or expiration of CBA, whichever is later

c. Failure to comply is a violation of 8(a)(5) or 8(b)(3)
1) EE’s who strike w/in notice period lose status as EE for purposes of §§ 8, 9, 10

B. Private nonprofit hospitals

1. 1974 – Congress eliminated from Labor Act an exclusion for private nonprofit hospitals, which had been a part of the act since 1947

2. Concerned w/ peculiar needs of health care and took number of steps to facilitate settlement

a. Giving notice to federal and/or state mediation agency are expanded

b. Also imposed for strike, picketing and other concerted refusal to work

c. Federal Mediation Service is directed (instead of authorized) to intervene

1) Also has the power to appoint an impartial BD of Inquiry to investigate any dispute and make settlement negotiations

C. Conciliation and Mediation

1. Fact finding BD – to supplement normal conciliation and mediation services

a. Especially helpful in labor fields and therefore incorporated in NLRA in 1974 for private health care

2. National Emergencies §§ 206-210 – procedures to govern strikes in national emergency

a. President believes that actual or threatened strike will imperil national health or safety

1) May impanel a BD of Inquiry

a) Not for recommendation for settlement of disputes

b) Directed to investigate the cause or circumstances of controversy

2) Makes a report and gives it to the president

b. President believes that it is a threat to national health or safety

1) Can direct AG to petition appropriate TC for an injunction

a) TC finds that the strike affects all or a substantial part of an industry engaged in interstate commerce or in the production of goods and that continuation of strike will imperil national health or safety, CT can enjoin the strike

2) Federal Mediation Conciliation Services assists in bargaining b/t the parties

c. 60 days after injunction, BD of inquiry must submit a further report

1) Setting forth status of disputes and ER’s last offer

a) W/in next 15 days, vote must be taken by the EE’s to accept or reject ER’s last offer

1. Whether there is a resolution or not, injunction dissolved w/in 80 days

i. United Steelworkers v. United States – EE’s went on strike and president, after receiving report from BD of Inquiry issued an injunction.  UN challenged it, stating (1) that only permissible when “physical well-being” of the citizenry was in jeopardy and (2) judge determined that other techniques were unavailing.
a. SC stated that the role of the CT’s under the provision is to determine whether national health or safety is imperiled by the strike.  Since critical defense needs were involved, there was a threat to national safety.

VII. Strikes and Protected Activities
A. Analysis

1. First, always determine whether there is an economic strike or a ULP strike

B. Protected Activities of EE’s

1. If 2 or more EE’s work together for a common good, then activity is w/in § 7 protection of other concerted activity

i. Washington Aluminum – there is no UN.  It is very cold and EE’s walked out of work and ER fired them and EE’s filed suit for reinstatement.

a. Held that if 2 EE’s work together for a common good, then you’re win § 7 protections, b/c you are exercising “other concerted activities” and since there isn’t any specific mention of UN, other concerted activity is not limited to just UN activities.

2. Interboro Doctrine – If an individual is invoking a right w/in the CBA, then that is protected activity
a. There is no requirement that EE make reference to the CBA directly
i. City Disposal – EE refused to drive a truck, believing it to be unsafe, and CBA said that such refusal was ok, and cannot be discharged for that.  EE was discharged.
a. BD used Interboro doctrine, where a single EE’s invocation of a right in the CBA is concerted activity, and this was held to be reasonable and that there is no need to make express reference to CBA.
3. Weingarten rights
a. If an EE’s being discipline, then the EE can request that a co-worker (non-UN) or a UN representative (UN) be present.

b. IF request is denied, then EE’s Weingarten rights have been violated
i. J. Weingarten, Inc. – EE called in to an interview by store manager, suspected of being cause of cash shortage.  Requested for presence of UN steward, but was denied.
a. ER’s exertion of pressure on the EE to submit for an interview, which she had a reasonable fear would result in discipline constituted coercion of EE in exercise of concerted activity for mutual aid and protection.  EE is seeking aid against a perceived threat to his employment security.
c. Exceptions
1) If the decision to fire or discipline have already been made by ER and there is no way to talk your way out of it, then there is no right to have another party present

2) If the second person refuses to be there, then cannot ask for an alternate
3) If it is not asked for, then it is considered waived

4. Scope of mutual aid and protection

a. Broad interpretation of mutual aid and protection

i. Eastex, Inc. – EE’s were passing out a UN newsletter and ER told them not to distribute them.  Newsletter consisted of both UN issues as well as minimum wage issues.

a. Concerted activity for mutual aid and protection does not deal w/ just TCE, but extends beyond EE’s of a particular ER and is not limited to just collective bargaining.
b. Limitations on reading of mutual aid and protection
1) Violations of the law

2) Fundamentally contrary to dictates of employment relationship as to warrant characterization as indefensible, reprehensible or disloyal

a) Therefore act which are disloyal are not protected

i. Jefferson Standard Broadcasting – UN and ER K negotiation, but it broke down.  EE’s then engaged in picketing, saying that ER was unfair for not meeting their demands.  Was not a strike, EE’s were still working, done on off-duty hours.  Then it changed w/ more vicious handbills and EE’s were discharged.

a. Later handbills did not mention labor dispute and was separate activity and ( is similar to sabotage and thus unprotected.

b) H/w there is no definition of what disloyalty is, b/c every act is a sign of disloyalty
3) Objective to the term or spirit of the NLRA or Federal Law

a) EE’s strike to force ER to discharge dissident UN member

b) EE’s engaged in work stoppage to force ER to grant raise at a time when federal law prohibited it

c) UN strike on permissive subject, refusal to bargain in good faith

d) UN strike near the end of CBA w/o following procedures

4) Methods are unlawful

a) Direct violation of federal law

1. Secondary boycott is a violation under 8(b)(4)

2. Shipboard work stoppage is contrary to mutiny provision of the federal criminal code

b) Contrary to the spirit of the NLRA, though not the terms of the Act

1. Emporium Capwell, by electing a majority UN, EE’s had waived protection of §7 right from discharge

2. No-strike clause

3. Unprotected Activity

i. Elk Lumber Co. – ER lowered rate of pay and EE’s slowdown work to protest and ER discharged them.

a. EE’s decided to decrease work to match pay that they were receiving, but EE’s don’t have a right to prescribe all conditions and regulations affecting their employment and ( discharge was lawful.

C. Rights of ER
1. Economic Strike

a. UN’s use of economic weapons, though they are not protected activity, does not violate the duty to bargain in good faith.
b. H/w does modify the duty of ER, and ER does not have to bargain

c. ER may hire replacement workers or try and convince strikers to cross-over

i. MacKay Radio & Telegraphy Co. – EE’s go on strike and ER replaces the workers w/ permanent replacements.  When some of the permanents leave, ER hires EE’s that had gone on strike, but only those that were not UN activists.

a. Hiring of permanent replacements is lawful, but when they leave and ER hires striking EE’s, must rehire them on a nondiscriminatory basis.
d. H/w though ER may offer inducements, must be of limited nature

1) IF offered lots of inducements, may be an indication of bad faith bargaining

i. NLRB v. Katz – bargaining over merit increases and sick leave, but while bargaining, the ER makes a unilateral modification and gives the EE’s better sick leave, merit pay system and an automatic wage increase.

a. This is a pre-impasse case, the parties are still negotiating and therefore since the ER has unilaterally made changes, the duty to “meet and confer in good faith” has not been met, b/c if the parties never meet, then the issue of good faith is never reached (ER was arguing that there must be subjective bad faith).
ii. Erie Resistor Corp. – UN went on an economic strike and ER brought in replacements and offered them super-seniority (20 years).  Many EE’s crossed over and strike ended.  Many EE’s resigned from UN and when there were layoffs, many of the strikers that did not cross over were laid off.

a. Though there may have been a legitimate business reason, that is not a defense.  ER must have intended the natural and foreseeable consequences of the act and even if there is a reason, must be balanced w/ right of EE’s.  ( actions were too much.
2) IF limited inducements, will be ok
a) H/w may be difficult to determine where to draw the line

i. Case – strikebreakers received higher wages then what was offered to EE’s during negotiations

a. Found that b/c they only received higher wages, but no sick leave, vacation, medical, etc. that it was not a unlawful inducement

e. Intent
1) Intent to discriminate does not need to be shown in cases where the act of the ER is “inherently destructive of the EE’s rights.” 
i. Erie Resistor Corp. – UN went on an economic strike and ER brought in replacements and offered them super-seniority (20 years).  Many EE’s crossed over and strike ended.  Many EE’s resigned from UN and when there were layoffs, many of the strikers that did not cross over were laid off.

a. Though there may have been a legitimate business reason, that is not a defense.  ER must have intended the natural and foreseeable consequences of the act and even if there is a reason, must be balanced w/ right of EE’s.  ( actions were too much.
2) Intent needs to be shown for there to be a violation
i. American Shipbuilding – ER engaged in seasonal work and before the end of CBA, negotiations b/t ER and UN.  ER feared that UN would conduct a strike right before it got busy.  ER locked-out EE’s and so it was an offensive lockout, b/c the UN was not doing anything unlawful.
a. B/c there was a bargaining impasse and ER was using lockout as a way to put economic pressure on UN and EE’s in support of legitimate bargaining position, ER did not violate 8(a)(1) or (a)(3).
3) Situations where the act is inherently destructive do not require a showing of intent, but when there is only a slight effect, there needs to be a showing of intent
a) IF ER’s acts are inherently destructive, no motive needs to be shown

b) IF ER’s acts are not inherently destructive, ER must show business purpose

1. IF ER shows business purpose, UN must show anti-UN motive

2. IF ER does not show business purpose, then there is no need to show anti-UN motive

i. Great Dane – ER and UN entered into CBA w/ terms for vacation payment.  Negotiations for a new CBA and EE’s went on strike.  While on strike, EE demanded vacation payment, but ER refused, stating that all obligations ended w/ the strike.  ER then granted vacation pay to all EE’s who were then working.
a. ER’s action discriminated against UN members and as for motive, must either be inherently destructive or if not, a business justification must be shown and since no justification was offered, there was bad motive.
2. Tools

a. Lockouts

1) Offensive – unlawful

a) When there is no strike, no unlawful activities, an in no way are the rights of ER being prejudiced

b) Exception – American Shipbuilding 

1. Impasse has been reached
2. ER cannot rehire some of the EE’s

3. Lockout is indiscriminate

4. Temporary layoff

5. No bad intent

2) Defensive – lawful

a) When the UN is utilizing strike weapon in an unprotected way

1. i.e. work slowdown, sit-down, etc.

b) Strike is economically damaging

c) Timing of the strike

d) Multi-ER bargaining unit

i. Buffalo Linen – ER’s part of a multi-ER bargaining unit and during negotiations, UN went on strike against one of the ER’s and all of the ER’s got together and locked out the EE’s.

a. CT expanded definition of a defensive lockout and stated that multi-ER bargaining unit’s use of a lockout was defensive.
D. Rights of EE’s

1. Generally 
a. Striking EE’s are EE’s and therefore if reinstated, cannot be considered new hires

i. Laidlaw Corp. – UN and ER K negotiations and then there is a strike.  ER tells EE’s that if they go on strike, then there will be no employment.  EE wants to go back to work, but ER conditions it on being a new hire, and EE refuses.  Strike ends and EE’s ask for reinstatement, btu ER conditions it on new hires.  UN goes on another strike.

a. EE’s are still EE’s, even when they are strike, and ( to offer to rehire at new hire rate is unlawful, nor is summary discharge and replacing w/ replacements also lawful.
b. Junior EE’s are the same as replacements

1) TWA squares Erie Resistor and MacKay together.  MacKay said that permanent replacements were permitted, but the issue of seniority was not addressed.  Erie Resistor said that super-seniority was not permitted, but then wouldn’t returning strikers then have more seniority then other permanents and junior EE’s and therefore replace them all?
a) TWA said that junior EE’s and permanent are able to retain their positions until they leave
i. TWA – there is a strike and many junior EE’s remained on the job and were able to get good routes (that would normally go to senior EE’s).  After strike is over, senior EE’s want the good routes

a. Crossover EE’s are the same as permanents and therefore have a right to the job that they have at the time the strike ends.

2. ULP v. Economic Strikes

a. Replacements

1) ULP – no replacements

2) Economic – replacements

b. Voting

1) ULP

a) Strikers – can vote

b) Scabs – cannot vote

2) Economic 

a) Strikers – can vote for first 12 months from the beginning of the strike

b) Scabs – can vote

c. Unprotected Activity

1) ULP – nothing happens, can still be reinstated

2) Economic – lose protection of Act, cannot order reinstatement

E. Right of UN

1. ER cannot give disparate discipline, unless CBA explicitly says so

i. Metropolitan Edison Co. – UN and ER had a CBA w/ a no-strike clause.  EE’s engaged in several unlawful work stoppages and each time UN leader would be punished more severely then others.  There was another work stoppage by another UN and EE’s would not cross.  ER told UN leaders to cross, to induce EE’s to cross, but UN refused, ending the dispute another way.  ER then punished leaders more severely.

a. BD found that this conduct was inherently destructive.  Action of ER did not affect EE’s rights and ER has not come up w/ a valid business reason.

F. No-strike Clauses and Waivers
1. Sympathy strikes – refusing to cross picket line at another jobsite

a. BD’s position has not been consistent

2. ULP strike

a. Specific no-strike clause (that only deals w/ economic strikes) does not waive all strikes

i. Mastro Plastic Corp. v. NLRB – CBA had a very specific economic no-strike clause.  Near the end of CBA, ER discharged EE and gave unlawful assistance to insurgent UN.  UN called a strike and then offered to go back to work, but was refused.

a. No-strike clause was very specific and therefore only dealt w/ economic strikes and ( UN did not waive right to strike.

b. General no-strike clause does waive the right to strike over non-serious ER ULP
i. Arlan’s Department Store and Dow Chemicals – general no-strike clause does waive the right to strike over non-serious ER ULP, which can be redressed as K breaches through grievance and arbitration procedures.
3. Strikes engaged in violation of criminal and tort law will convert their activities to be unprotected
a. Destruction of ER’s property

b. Actual or threatened violence

1) H/w must be tested by the norms of the industrial confrontation such that policies inherent in § 7 must supercede even state criminal and tort law

a) Defamation

b) Trespass

4. Timed to create “uncommon risk of injury to the ER’s plant or equipment or of spoilage to the company’s goods or to goods of other’s which company is processing.”

G. Refusal to Cross Picket Lines

1. Primary picket – Around same site

a. Same right as strikers
1) Lawful picket – protected against discipline under 8(a)(1)

a) Considered a participant of that activity

2) Unlawful picket – not protected and therefore subject to discharge

2. Stranger picket – Around different site

a. Not clear

1) There is no dispute that it is concerted activity and that it is for mutual support and cooperation and therefore would be protected in 8(b)(4)

2) On the other hand, b/c 8(b)(4) says that it is not illegal, does not say that it is protected
VIII. Constitutional Limitations

A. Picketing and Freedom of Communication
1. General ban on picketing is unconstitutional 

i. Thornhill v. Alabama – UN was peacefully picketing against primary ER.  ST law said that picketing in general was unlawful.
a. Statute is invalid on its face, b/c peaceful picketing is protected by 1st Amendment
2. Exception
a. If the purpose of the picketing is unlawful, then ST could regulate it

i. Vogt – UN was unsuccessful at organizing, and so started to picket in front of the company, stating that ER was not unionized.  Drivers of several UN truckers refused to cross, causing damage to ER.

a. Picketing is combination of conduct and speech and therefore ST’s could regulate the conduct or purpose, and in this case, since there was unlawful purpose, ST could regulate it.

b. Dissent – there should be a distinction b/t peaceful and violent picketing, and only when there is violence should there be an injunction.

b. If the picketing affects neutrals, then could be regulated
i. Longshoremen – Russia invaded Afghanistan and UN stated that they would not handle products from or to Russia.  UN claimed that this is not a dispute against a particular ER, but is against Russia, and ( is not a labor dispute but a political dispute and ( NLRA doesn’t cover it.

a. Application of 8(b)(4)(B) does not infringe on UN’s 1st Amendment rights, b/c purpose of § was to protect neutrals.
c. If the picketing is on private property, then may be banned

i. Hudgens – EE’s of a warehouse went on an economic strike and picketed both the warehouse and retail stores.  EE’s went to the mall and picketed but were then kicked out.

a. Since the mall is private property and not public property, 1sdt amendment does not apply.  Overruling of Logan Valley and therefore is remanded for determination on NLRA grounds only, accommodating § 7 rights and private property rights w/ as little destruction of one as is consistent w/ the maintenance of the other.

B. Recognitional Picketing v. Informational Picketing
1. General
a. Definition

1) Recognitional picketing

a) Object of the picketing is for recognition

b) Signaling – telling other labor organizations (notably Teamsters) not to make deliveries
2) Informational picketing

a) Object of picketing can be for either recognition or publicity

b) There is no signaling

b. Historical Overview
1) UN’s have used work stoppages and picketing to pressure ER’s to bargain

2) Pre-Labor Act (i.e. Plant v. Wood in 1900), UN’s use of economic weapons to try and get closed shops

a) Many ST’s treated such pressure as tortuous and enjoinable

1. UN’s quest for recognition was thought to have an attenuated relationship to EE’s betterment of wages and their working conditions

3) 1930’s and 1940’s – economic damage is lawful if there is a lawful cause
a) Interests involved

1. ER seeks to avoid interruption of business

2. EE’s have an interest in hearing UN message

3. EE making an uncoerced decision

4. EE and uninterrupted employment

5. Public has interest in hearing about labor disputes

6. UN wants members

7. UN wants to communicate w/ public, EE’s, other ER’s and EE’s

i. Smith Metropolitan Market – UN picketed a non-UN ER for close shop, though EE’s didn’t want to join.  UN had already unionized other shops in the area and ER paid more and had better house then the UN scales

a. Determinative issue is whether the workmen are demanding something which is reasonably related to employment and to the purpose of collective bargaining.  IOW’s, whether the workmen had an interest in the employment relationship that the attainment of their object will benefit them directly or will enhance their bargaining power.  
b. Members of UN have an interest in employment relationship of an ER, even if not employed b/c ER’s have an interest on UN ER’s and ( it is not unreasonable aim of UN to organize non-UN ER’s.

4) Wagner Act – there was a rejection of the argument for mutuality of protection

a) EE’s and ER’s should be free of coercion in who they recognize

1. Purpose was that it would seem antithetical to policy of encouraging UN organization and collective bargaining

b) H/w there were conflicts b/t incumbent UN’s and insurgent UN’s
1. Compel ER’s to bargain w/ UN

2. Protect rights of insurgent UN’s to picket for recognition

5) Taft-Hartley

a) 8(b)(4)(C) – unlawful for UN to picket for recognition when there is an incumbent certified UN

b) 8(b)(1) and 7 – unlawful to coerce and restrain, and there is a right to refrain

6) Question was, is picketing by minority UN lawful?

a) BD – held that it was not, that it was lawful for minority UN to picket for recognition

1. Then BD reversed itself, and said that it was unlawful for a minority UN to picket for recognition

b) SC – reversed BD, saying that 8(b)(4)(C) would conflict w/ 8(b)(1), if latter is held to ban minority recognition picketing
1. Therefore, Congress did not mean 8(b)(1) to reach it

2. Recognitional picketing – § 8(b)(4)(C)
a. Recognitional picketing is permissible, but the rules of 8(b)(4)(C) must be followed

1) Certified UN can engage in recognitional picketing w/o restrictions

2) Uncertified UN can engage in recognitional picketing w/ restrictions

a) Recognitional picketing impermissible 
1. Another UN has been recognized

2. There has been a valid election in preceding 12 months

b) Recognitional picketing permissible
1. Limited to 30 days, if there is no representation petition filed

2. IF representation petition filed, then may picket for longer then 30 days

3. ULP is not a defense

i. Hod Carriers – UN was engaged in recognitional picketing and did not file a petition.  ER had engaged in ULP.
a. Since procedure were not followed, UN violated 8(b)(4)(C).
b. Uncertified UN can engage in informational picketing w/o restrictions 

3. Informational Picketing
a. Picketing must be free of all recognitional elements for it to be protected as an informational picket

i. Hotel Employees – after ER refused UN’s demand for recognition, UN picketed at the public entrance of cafeteria w/ signs reading that the cafeteria was non-UN and ( shouldn’t be patronized.

a. Picketing would be permitted, only if it is for the purpose of advising the public, and ( only pure informational pickets would be allowed.  Thus if picket publicized the lack of UN K or lack of UN, w/o any object of recognition, would be permitted.  Also informational pickets that caused deliveries not to be made would not be protected.
b. As long as the picketing was truthfully advising the public that ER was not unionized and did not effect deliveries, then it would be considered protected informational picketing.
1) Goal or object of recognition is not relevant

i. Smitley v. NLRB – as long as the picketing was truthfully advising the public that ER was not unionized and did not effect deliveries, then it would be considered protected informational picketing and goal or object of recognition is not relevant.

2) Effect is not enough, must determine what the intent of UN in picketing is

i. NLRB v. Local 3, IBEW – contractor awarded K to ER that had a different UN, and UN picketed.  Picketing resulted in deliveries not being made.  BD found violation of 8(b)(7)(C).

a. Remanded for determination of what UN’s purpose was, that effect was not enough.

C. Handbilling
1. Handbilling that is peaceful and does not block the entrance of a business is lawful

i. DeBartolo Corp. – UN has a labor dispute w/ ER (construction) who was building a department store in mall owned by O.  UN went to the mall and started handbilling, asking mall customers to boycott.
a. Since ER were not “distributing products” was not protected by proviso.  H/w since handbills were truthful and urged consumers to do something that was lawful and there was no picketing or patrolling involved, this was expressive activity.  Since this activity does not threaten, restrain or coerce others, it is not prohibited by 8(b)(4)(i).
IX. Secondary Pressure
A. General
1. Definition

a. Application of economic pressure upon a person w/ whom UN has no dispute regarding its own terms of employment in order to induce that person to cease doing business /w another ER w/ whom the UN does have such a dispute

2. Historical Overview

a. At Common Law

1) Most states treated 2nd boycotts as an illegal exercise of coercion against neutrals

2) Secondary boycotts that affected delivery or receipt of goods in interstate commerce held to violate Sherman Act and not protected under Clayton Act.

b. 1947, Taft-Hartley – declared that secondary boycotts were a ULP

1) Loopholes in 8(b)(4)
a) UN could not put pressure on EE-S
1. Since government EE’s, managers, etc. were not “EE’s” could be target of UN pressure

b) UN could not get EE-S to take concerted action

1. Therefore UN could put pressure on individual EE’s to act individually

c) Could not make EE’s refuse to do their duties

1. This is where it got kind of iffy

c. 1959 Amendments

1) UN inducement of secondary work stoppage by any individual employed by any person engaged in commerce or in an industry affecting commerce

2) Removed the word “concerted” from 8(b)(4)(A)

3) Added 8(b)(4)(B)(ii), where it was unlawful to “threaten, coerce, or restrain” any person engaged in commerce or in an industry affecting commerce where the UN’s object was secondary

d. 1959 amendments have been narrowly construed by SC
B. Permissible and Impermissible

1. Generally

a. UN is trying to organize ER-P

1) Permissible

a) Tell EE-P to strike or picket against ER-P

b) Tell ER-S to stop working w/ ER-P

c) Picketing around ER-P that results in EE-S to stop making deliveries
2) Impermissible

a) Appeal to EE-S to boycott ER-S

b) Appeal to EE-S to do work stoppages to put pressure on ER-S to stop working w/ ER-P

c) Cause customers of ER-S to boycott ER-S

2. Causing ER-P to break K w/ ER-S is unlawful
i. Denver Building & Construction Trade Council – strike by UN to force ER to terminate K w/ non-UN subcontractor.  UN argues that (1) no grievance w/ subcontractor, he can be non-UN if he wants, we only have grievance w/ ER, and ( this is primary OR (2) subcontractor is so enmeshed w/ ER that the yare not actually neutral, but are allies of ER and ( primary

a. Since there was a K b/t ER and subcontractor and for UN’s demands to be met, required braking of K w/ subcontractor, and since subcontractor was a separate business this is secondary and ( prohibited

3. UN has a right to picket at a secondary site if ER-P, if picketing is limited:
a. Times when ER-P is at site of ER-S

b. Times when ER-P is conducting normal business at ER-S

c. Reasonably close to primary
d. Disclose that dispute is w/ ER-P only and not w/ ER-S

i. Moore Dry Dock – K given to a non-UN boat and UN demanded recognition, but was refused.  UN picketed at docks and asked EE’s to stop working on the picketed ship.

a. Balancing the right of UN to picket v. ER-S’s right to be free from picketing, BD held that though neither right is absolute, in certain cases, it is permissible.
4. UN has a right to picket at ER-S, if ER-S is not neutral
a. Is ER-S a scab shop?

i. Douds v. Metropolitan Federation of Architects – ER and UN negotiated after CBA expired and no new agreement reached resulting in a strike.  ER then subcontracted work to ER-S.  UN asked ER-S to reject work from ER-P, but was refused.
a. ER-P and ER-S are deeply related, and therefore ER-S is not neutral, but is a scab shop.  Therefore this is a primary and not a secondary boycott.
b. Are EE’s of ER-S completely independent from the normal workings of ER-P’s business?
1) Basically anyone who is necessary to make the ER move is a legitimate target of picketing

i. Local 761, IUERMW v. NLRB – ER uses separate gate for independent contractors.  ER and UN had a CBA and UN called a strike, b/c of unsettled grievances, and strike was held around separate gate for independent contractors.
a. What is important is not that the independent contractors use the separate gate, but what the relationship of the independent contractors are to ER-P.
5. UN has a right to ask EE-S to exercise discretion in a certain way
i. Servette Inc. – UN held strike against wholesalers (ER-P) and UN appealed to managers of supermarket to not stock ER-P’s product.

a. Though managers at ER-S are “individuals” what they were being asked to do was lawful, b/c UN was just asking them to exercise their discretion in a certain way.

6. UN can target products of ER-P when they are in ER-S
a. Generally

i. Tree Fruits – UN targeted ER-S, but only ER-P’s one product, and efforts were made to minimize effect on ER-S.  BD found a violation by reading 8(b)(4) as barring all picketing in front of secondary situs

a. Congress only meant to ban picketing when used for unlawful means, such as putting pressure on consumers of ER-S to stop working w/ ER-P.  But in this case, it is simply asking customers to stop buying product of ER-S, and ( permissible.
b. Exception – if ER-S revolves around one product, then asking for a consumer boycott of that one product is impermissible
i. Safeco – ER-P did business w/ 5 smaller title companies (ER-S).  UN struck both ER-P and ER-S, asking consumers to not use products of ER-P that was being distributed by ER-S.
a. Since a consumer boycott of ER-P products at ER-S is reasonably expected to threaten ER-S w/ ruin or substantial loss, this is unlawful boycott.

C. Hot Cargo - § 8(e)

1. Generally – this is when UN (i.e. Teamsters) refuse to handle any goods from a particular ER

a. Exception

1) Garment – hot cargo clause is lawful and can be enforced though the use of a strike

a) § 8(e) exception

1. An agreement not to contract work to non-UN shops is lawful 
2. Lawful for UN to induce a work stoppage to secure such an agreement
b) § 8(b)(4) exception
1. Lawful to induce a work stoppage, the object of which is actually to force the manufacturer or jobber to cease doing business that it is presently doing w/ a non-UN subcontractor

2) Construction – hot cargo clause is lawful, but cannot be enforced though the use of a strike

a) § 8 (e) exception only

1. An agreement not to contract or subcontract to non-UN subcontractors at a site is lawful
2. Lawful for UN to go on strike for such an agreement
3. H/w ER cannot agree to refuse to accept non-UN material made elsewhere

b) NO § 8(b)(4) exception

1. Cannot strike to get rid of non-UN subcontractors at a jobsite

2. H/w may use other means (i.e. arbitration) to enforce clause

i. Connell Construction – UN organized a picket at construction site to secure an agreement that ER will only use UN labor.  UN had no interest in unionizing ER’s EE’s nor did they have a CBA w/ ER.

a. The purpose of 8 (e) and authorizing hot cargo for construction was to prevent UN EE’s from working alongside non-UN EE’s.  ( since UN did not represent any EE’s at the site, such a problem did not exist and ( not w/in the exception.
ii. Woelke & Romero Framing, Inc. – UN and ER entered into CBA and issue of a UN signatory agreement.  UN picketed, which caused work stoppages.  ER claimed that 8 (e) exception only apply if there were UN and non-UN working side by side, and since he didn’t know which sites would have UN EE’s, could not sign such an agreement.

a. As long as you have some connection w the site, then you can have a UN signatory agreement.
2. Permissible

a. Are the objective of the hot cargo clause for work preservation or to accomplish UN objectives elsewhere?
1) Brennan’s viewpoint

i. National Woodwork Manufacturing Association – ER and UN had a CBA, which required that EE’s would not work w/ pre-fitted doors.  ER ordered pre-fitted doors, but EE’s refused to handle them and so ER returned them.
a. Secondary boycott and hot cargo clause are not applicable when EE is trying to preserve work for themselves.  ( the question of a “will not handle” clause is whether the goal is for work preservation or whether there is UN objective elsewhere.

2) Dissent – secondary boycotts are not about objectives.  The objective of secondary boycotts is to help EE’s at ER-P.  H/w the whole point why secondary boycotts are banned is b/c of the means involved effects neutrals.
a) Ultimately, the dissent wins

b. Does hot cargo clause deal w/ work recapture?
i. Meat & Highway Drivers – UN represented truck drivers for meat companies, which made deliveries w/in Chicago.  As ER’s moved outside, ER started to use more non-UN truck drivers (from outside Chicago).  In K negotiations, UN proposed work allocation clause.
a. Since this is work recapture, it was permissible.

3. Impermissible

a. Hot cargo clauses are not a violation of § 8(e).  H/w a work stoppage to enforce hot cargo clauses are a violation of § 8(b)(4)

i. Pipe fitters – UN and ER had a CBA which provided that certain work would be done on-site by UN EE’s.  GC awarded K to ER which required pipes form a manufacturer, and ( violated CBA clause.  EE’s refused to work.
a. Though the work preservation clause was lawful, refusal to work was not.  Since ER did not have the power to make the changes, the efforts of UN must be directed at GC (who had the power to assign certain work).  Since UN’s objective were not confined to UN-ER relationship, but went to another party, it was prohibited by (b)(4)(B).

X. UN Security and Use of UN Dues
A. General Overview
1. Definitions

a. Closed shop – to get and keep a job, EE must be a member of UN

b. UN shop

1) To get and keep a job, EE must be a member of UN

2) H/w membership is limited to financial obligation, which means that all you have to do is pay UN dues

a) Under this provision, UN cannot cause the discharge of the “member” for any reason except nonpayment of UN dues

c. Agency shop – UN security provision where all you have to do is pay UN dues and don’t have to be a member.

1) This is more honest, b/c it doesn’t pretend a person to be a member when they are not a member

i. NLRB v. General Motors – UN and ER have a CBA and UN proposes an agency shop, but ER refuses.  ER claims that agency shop is a ULP under 8(a)(3).
a. Congress was aware of the free rider problem and ( when Taft-Hartley was passed, there was the purpose of outlawing closed shops and preventing free riders, and thus there is nothing in the legislative history that says that UN shop and agency shop were also unlawful.
d. Right to Work laws – preserved under § 14(b)

1) State laws that said that agency shops and UN shops were illegal
2) H/w ST’s cannot prohibit UN from picketing for a UN security agreement

2. Historical Overview

a. Wagner Act – UN security was not an issue 

b. Taft-Hartley Amendments

1) Made closed shops illegal

2) The only type of UN security agreement that was permissible was the UN shop

B. Political Contributions

1. If there is no objection, UN can spend the dues in any way that they want

a. Exception – if member objects, then UN must refund a portion of the dues that they had collected

1) Though Brennan decided that Congress never meant dues to be used for political issues, most people think that he did a little dance here, b/c Congress was very aware that dues were spent for political issues.

a) That is how a lot of the early labor legislation got passed.  Therefore to say that Railway Labor Act did not consider political issues is very odd.
i. Machinist v. Street (Railway Labor case) – UN and ER has a CBA w/ a UN shop agreement.  EE’s claim that money spent by UN, consisting of their dues, supported policies and campaigns that they did not support.
a. UN shop agreements did not violate rights of association.  H/w if dues are forced to be paid and are used in manners that the member does not wish, then that would violate freedom of expression.  Is this what congress meant, and if it is, then there would be constitutional question.  H/w this is not what congress meant, and ( there is no constitutional issue involved.  Legislative history shows that congress was only concerned w/ free riders and not w/ political issues.
ii. Beck (NLRA case) – same issue

a. We agree w/ Street, and thus Congress never wanted UN to pay for political stuff.

iii. Abood v. Detroit Board of Education – public sector

2) What activities can objectors object to?
a) Permissible use of dues

1. UN death benefits

2. Conventions

3. Refreshments

4. Publications

b) Impermissible use of due

1. Organizing – must directly effect the bargaining unit, if it does not, then impermissible

2. Litigation – must directly arise from bargaining unit
i. Ellis v. Brotherhood of Railway – CBA w/ UN security agreement, which required EE’s to pay agency fees, equal to UN dues and then the UN provides rebates to dissenters

a. Pure rebate program is inadequate, and those activities that involve EE’s outside the bargaining unit can refunds be allowed.
3) Notice
a) UN incorporation of statute into CBA is not impermissible

i. Marquez v. SAG – UN incorporated statutory language into CBA and claim that it was confusing and therefore was unlawful.

a. There was no violation.

b) Must be allowed to object at anytime, but yearly notice is sufficient
i. CA Saw & Knife Works – annual magazine published by UN where there was a yearly notice re: one’s rights as an objector.  EE’s can also opt out w/in 30 days of employment in January.  There was a claim that the notice was ineffective and that the 30 days and January requirement was not reasonable.

a. Though notice was sufficient, January opting out time period was unreasonable and EE’s should be allowed to opt out at any time.
C. UN Hiring Halls

1. Generally

a. This is very common in maritime, long shoring, and construction

1) Characterized by irregular and short-lived employment

b. UN’s provide what is in effect a job referral service and acts as a clearinghouse b/t EE’s seeking work and ER’s seeking workers.

2. Type
a. Exclusive

b. Nonexclusive 

3. Referrals
a. Work must be provided on an equitable principle

1) Seniority

2) Rotary

4. Problems w/ UN hiring halls

a. UN officials may discriminate in referrals, giving preference to UN members

1) Therefore would seem like closed-shops

a) Where UN membership in good standing would seem to be a condition of referral and thus of employment

2) Violations of NLRA

a) § 8(a)(3) – lacks a 30 day grace period before membership

b) § 8(b)(2) – UN induced discrimination which encourages membership

i. Local 357, Int’l Brotherhood of Teamsters – CBA and hiring hall, where casual EE’s referred on seniority basis, irrespective of UN membership  EE was a member and used hiring hall, but found a job outside of hiring hall.  UN found out and told ER to discharge, which they did.  Question of whether hiring hall is unlawful per se.

a. Congress outlawed closed shops and not hiring halls.  The issue is whether there is discrimination that encourages or discourages membership, not whether there is encouragement or discouragement.

D. Pre-hire agreements

1. 8(f) – Landrum-Griffin, 1959 – UN security agreement in construction industry

a. Majority status does not have to be established

b. Membership after 7th day of employment

1) Subject to right to work laws

2. factors that make construction industry different

a. ER works on different sites in different localities

b. ER performs work for a brief duration and hires a transient workforce (often through UN-halls)

c. ER must be in a position to know what rates to anticipate in different places to estimate K bids

1) Therefore makes full representation election and month-long statutory grace period for UN security unsuitable

XI. UN Discipline and the LMRDA
A. UN Discipline
1. UN can fine members and try to collect the fines in CT

2. UN does not have to resort to expulsion for discipline
i. Allis-Chalmers Mfg. Co. – strike and a couple of EE’s crossed over and were fined after the strike was over.  EE’s were not expelled.  UN then took EE’s to CT to collect fines.

a. This was permissible, b/c w/o the power ot fine, would hurt UN’s ability to strike.  Also if the fine was not allowed and only expulsion was allowed, then discipline would only protect large UN’s who could afford to expel their members, but would hurt smaller UN’s.
ii. Scofield – deals w/ piece work and the establishment of ceiling rate.  EE’s can work over the ceiling rate, but will be fined if EE’s demand payment for it, instead of banking it.
a. Fine is permissible b/c it was reasonable.

3. IF UN rules do not affect the employment relationship, then it is reasonable under § 8(b)(1)(A)
i. Boeing Co. – strike and some EE’s crossed picket line.  UN fined and barred EE’s that crossed over from UN office for 5 years.
a. Changed the terms of the debate and held that if the UN rule does not affect employment relationship, then it is a reasonable rule under 8(b)(1)(A).
4. It is permissible to resign from UN before a strike
i. Pattern Makers – strike and a couple of EE’s wanted to return to work, and ( resigned before returning to work (to avoid fine), which was not permitted under UN constitution.
a. Rule against resignation was against the idea of voluntary unionism and ( is not protected by proviso.
B. LMRDA
1. General Overview
a. LMRDA was passed b/c of the corruption of the Teamsters and the belief that it would be impossible to perform any internal reform

b. Before LMRDA, there was no set rule for when elections would be held, whether members were able to criticize leadership, what kind of process would be afforded, etc.

2. Rights protected under LMRDA
a. Dissent

1) Generally – cannot be removed from elected office for voicing dissent
i. Sheet Metal Workers Int’l Association v. Lynn – elected business agent was having disputes w/ leadership and was complaining about them.  Leadership removed him from his position
a. Leadership cannot remove an elected business representative for his opposition to the leadership, b/c that is against the democratic principles.

2) Not protected if the official was assigned position

i. Finnegan v. Leu – internal UN election where challenger beat incumbent president.  After election, new president fired all appointed business representatives.  Fired business representatives claimed that there was discrimination, b/c the were fired for supporting incumbent president.
a. There is no standing, b/c the rights that you are complaining were hurt are rights as an officer, and not members, and therefore you are not protected under the Act.  The purpose of the act was to promote democracy, and if we made it so that appointed officers would stay in their position, then the goal of democracy would actually be hurt
b. 1st Amendment
1) Comparison w/ Constitution

a) Constitution does not protect libelous speech
b) LMRDA does protect libelous speech

i. Salzhandler v. Caputo – EE accused president of stealing money and it was discovered that it was not true.  There is an internal proceeding and they find that the accusations was not true and ( discipline him for making false statements.  TC also finds that it was libelous speech.  UN claims that they have the authority to discipline a member for making false statements.

a. AC finds that libelous speech is protected.  The main reason for this is that they don’t want to give the UN power in determining what is false speech and thereby punishing and disciplining members on that basis.  Don’t want UN to get into the practice of censoring speech
2) Cannot discipline for opposing UN strategies
a) If it is in the space of reasonable dissent, then it is protected

i. Mitchell v. IAM – member supported right to work legislation, which UN considered inimical to their survival.

a. CT held that it was possible to be both a good UN member and support dissident ideas

c. Interpretation of Constitution
1) CT’s cannot interpret the constitutions and by-laws of UN
a) Exception – if UN’s interpretation is violative of the laws

i. Int’l Brotherhood of Boilermakers v. Hardeman – EE goes to hiring hall for referral (ER had promised to ask for him by name) but doesn’t get any.  EE sits in the hiring hall for entire day and goes and beats up the president.  Disciplined by the UN, and claims that he didn’t receive full and fair hearing

a. TC found that UN constitution term stating “disturbing harmony” is too vague to be enforceable, but AC says that they are not going to be interpreting constitution.

d. Process
1) EE’s must be given an opportunity to confront and cross-examine opponents and Щ
i. Anderson v. United Brotherhood – 
2) There is no right to representation by counsel

i. Smith v. General Truck – 
Falsetti

Must exhaust remedies.  However, CT decides whether it has been exhausted or not.

Kowaleviocz

§ 401 LMRDA, international UN and election procedures and process that are rights of the UN members.  What is interesting is that this is enforced by the Secretary of Labor, and therefore there is no private cause of action.  This is an example of exclusive agency enforcement.

Calhoon

Attempt to circumvent the Secretary of Labor, but the CT said that you could not do so.

Usery

Deals w/ § 401 and 401, where if the requirements of being nominated and running for office is too strict, and therefore it is too much of a burden, and therefore it is not reasonable.  Reasonableness is determined by effect.

Dissent says that the courts should not get into the determination of what is reasonable when it comes to UN internal politics.

What is wrong with the effects test?  Cannot make predictions

Title I

Limit on reasonableness rules

Sadlowski

Marshall decision, that stated that a rule passed by the UN stating that outside contributions is banned is reasonable, that it is rationally related and therefore upheld.

Also noted that § 101 (a)(2) is not a mini-1st Amendment.

UN corrupton

501 (a) – UN officials have a fiduciary duty to the UN.

Usually deal w/ the use of UN money.  Can’t use UN money to defend self in a lawsuit.  However, if they win, can get reimbursements from the UN.

Also something about fee shifting.

LMRDA – disclosures and qualificiation rules 201 and 203

People must disclose to the government how much they make and this is public record.

501

no conflicting interests

no membership in communist party

no conviction of specific crimes

Title III – Trusteeships

International can impose on locals controls, usually when locals become too corrupt.  However used in the other way, to promote corruption by the locals, and therefore became subject to regulation

If local becomes corrupt and member appeals ot international, then may oust local leadership.  However there are a set of specific reasons that must be shown and proven.  18 months only.  During pendency of trusteeship, cannot suck out the money.

How should we study?

· Break it into different categories:

· Pre-UN rights of EE

· Remedies

· Rights of members against UN

· Public policy issues

2/3 on content

1/3 on policy




















































































































































































