LAW & SEXUALITY OUTLINE


I. EXPLORING SEXUALITY AND IDENTITY
A. Sexuality
· Alfred Kinsey  “Sexual Behavior in the Human Male” (pg 1-15)
· Edward Laumann  “The Social Organization of Sexuality” (pg. 15-24)
· Marilyn Frye  “Lesbian SEX” (pg. 24-29)
· “Born or Bred?” (pg. 30-36)
B. Sexual Identity
· John Boswell  “Revolutions, Universals, &Sexual Categories” (pg. 36-42)
· Adrienne Rich  “Compulsory Heterosexuality and Lesbian Existence” (pg. 42-29)
· John D’Emilio  “The new Beginning, the Birth of Gay Liberation” (pg. 53-54)
· Anonymous Queers  “Queers Read This” (pg. 57-60)
· Josheph Cardinal Ratzinger  “Letter to the Bishops of the Catholic Church on the Pastoral Care of Homosexual Persons” (pg. 60-64)
· Amici (Religious) in Lawrence  (pg. 64-68)
· Kenji Yoshino  “The Epistemic Contract of Bisexual Erasure” 
C. Gender Identity
· Littleton v. Prange (TX appeals) (pg. 107-117)
· Terry Kogan  “Transexuals and Critical Gender Theory: The Possiblility of a Restroom Labeled “Other”” (pg. 117-120)
· Julie Greenberg  “Defining Male and Female Intersexuality and the Collision Between Law and Biology” (pg. 125-131)
· Dean Spade “Documenting Gender” (Supp)
D. Queer Identity Critiques
· Janet Halley  “Like Race Arguments” (Supp)
· Gayle Robin  “Thinking Sex: Note for a Radical Theory of the Politics of Sexuality” (Supp)
· Michael Warner  “What’s Wrong with Normal” (Supp)
Queer Theory & Queer Politics v. Mainstream Gay Thinking
· Halley & Warner are speaking to the movement. 
· Ways the orgs disagree:

	 
	QUEER POLITICS
	GAY CENTRIST

	Organizing/Representational
	Normal doesn’t really mean anything
· 2 kinds of norm: "
1. Statistical: what we get from med research
1. Evaluative: Norm is good & what we should want 
2. To want to get to some norm b/c its whats good from a norm position is not good. 
Represent those ppl who don’t rep the norm. 
	Representing: Gay men & Lesbians; Trans & Bi; Basically Same Sex Couples

	Strategies
	Liberation 
· Wants more protests & unrest. 
· This can get you change that isnt about the institutions & can cause unrest w/the institutions themselves. 
	Want to be "normal"/assimilation 
· Ex: want to have gay marriage
Focused on Institutional Movements 
· Look @ law and institutional tactics  (litigation & legislation)
· These get you institutional goals like marriage 

	Goals
	Freedom/Choice 
· Progressive family law reform 
· Queer critics say this is what the beginning of the gay movement looked like. 
· Ex: Domestic Partnerships started as a way for gay & straight couples who didn’t want to/couldn’t get married, but still wanted responsibilities. 
Liberty
· Substantive Due Process
· More universal potential 
· Doesn’t rely on strict identity concept 
Sex  
· Straights
· Sexual Deviants
· S/M
· Porn
· Masturbation
	




II. SEXUALITY, LIBERTY, AND CRIMINALIZATION
A. Substantive Due Process – Analysis
i. Is there a fundamental right involved ?
1. Gov. cannot deprive individual of life, libery or property
2. Liberty rights – List of FR and NON-FR rights 
3. 2 burdens on the gov. triggered by existence of a right
a. SDP - The government must justify an infringement by showing that its action is sufficiently related to an adequate justification
b. PDP - When the gov. takes away a person’s life, liberty, or property it must provide adequate procedures
4. Rights Recognized
a. Family Autonomy
i. Right to marriage [Loving v. Virginia, Zublocki v. Redhail]
ii. Right to maintain a family together/live together  (Moore v. City of East Cleveland)
iii. Right to custody of one’s children [Stanley v. Illinois/ Michael H. v. Gerald  (defined the nature of right)]
iv. Right to control the upbringing of children (Troxel v. Granville/ Meyer v. Nebraska/ Pierce v. Society of Sisters]
v. NO RIGHT to kids in adulterous relationship  [Michael H.]
b. Privacy
i. Right to procreate (Buck v. Bell/ Skinner v. Oklahoma)
ii. Access to contraception-right to purchase and use. (Griswold v. Connecticut)
iii. Abortion (Roe, Casey) – DOES NOT GET SS but undue burden test
· No right to govt. funding for abortion facilities. 
· Right NOT to require spousal consent or spousal notification. 
· State MAY require parental consent/notice.  
c. Right to die/refuse medical treatment
i. Right to receive/life ending treatment [Cruzan v. Director]
ii. NO RIGHT to physician-assisted suicide [Washington v. Geucksberg] 
d. Sexual Orientation and Sexual Activity
i. NO right to engage in consensual homosexual activity (Bowers v. Hardwick)
ii. Overturned in Lawerence v. Texas – but court did not say there is a FR
e. NO Economic rights - not recognized anymore(but see Lochner era)

ii. IF THERE IS FR – Apply SS and ask
1. Does the law infringe a fundamental right – does the law satisfy SS
a. Was there a substantial direct burden on that right?
i. Complete ban: Usually if it is completely banned then it is a substantial direct burden.  Consider the directness and substantiality of the interference. Example: Not being able to marry v. having to take a blood test.  
ii. Undue Burden Test (apply to abortion only) A law that that burdens a woman’s liberty interest in the abortion decision is automatically invalid.  It is an undue burden if it has the purpose or effect to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability. 
1. Purpose:  
a. Not O.K. - Calculated to hinder a woman’s freedom of choice. 
b. O.K. - This is not violated if the state is just trying to persuade a woman to choose childbirth over abortion. The state can enact persuasive measures that favor childbirth over abortion, even if they do not further a health interest.  
· Since the state can come up w/ any way to “persuade”, it is hard to come up w/ any law that will constitute an undue burden.
2. Effect:  The state can adopt measures that interfere w/ a woman’s ability to obtain an abortion as long as they do not actually prevent or prohibit any woman from making the ultimate decision to terminate her pregnancy.  
· * Simply making it more difficult or more expensive to have an abortion is not enough to invalidate it.  (for example:  denial of funding, waiting periods) 
2. Purpose analysis - Is there a compelling govt. interest providing sufficient justification for the infringement?
a. Compelling interests are very discretionary.  Things like winning a war or adequate child care have been deemed compelling.
b. Burden on gov
c. Rarely decided on purpose – rather on means
a. Analysis generally in Equal – what is compelling
3. Means analysis - Are the means sufficiently related to that purpose? 
-  The means must be necessary to achieve a compelling purpose
a. Is it necessary for that purpose? 
b. Is there no less restrictive alternative?
iii. IF IT IS NOT FR – APPLY RB and ask
1. Is the law reasonably related to a legitimate govt. interest?
a. Is it a legitimate purpose:
i. If an actual purpose is stated, the CT has to consider and evaluate it. 
ii. If no actual purpose is stated, then CTs can consider:
1. Any conceivable purpose: Do not require any proof that it is what motivated the legislature. State or Fed Gov. need not provide a reason.
2. Any goal not forbidden by the constitution. 
b. Not a legitimate purpose if:
i. Mere morality is not legit (Lawrence)
ii. Motivated by a desire to harm or disfavor a particular group OR
iii. So arbitrary or capricious, unreasonable and clearly wrong. 

iv. LEVEL OF SCRUTINY
1. STRICT SCRUTINY – level of scrutiny for FR/suspect class
a. Highest level  - maximum scrutiny
b. RULE - Law will be upheld ONLY IF
i. It is necessary to achieve a compelling or overriding government interest 
c. ELEMENTS
i. Compelling purpose
ii. The means must be narrowly tailored to achieve the interest
iii. No alternative way to achieve the compelling purpose that does not infringe on a right
iv. NOT OVERINCLUSIVE - Court will not allow loose fitting laws that reaches more people or conduct than is necessary
v. NOT UNDERINCLUSIVE –court will not allow a law that does not reach all of the people or conduct sought to be regulated 
d. Gov. had the burden of proof that the law is necessary 
2. INTERMEDIATE SCRUTINY – level of scrutiny for gender/legitimacy
a. Middle level of scrutiny 
b. Currently does not apply to SDP cases – used for Equal protection for gender class
c. RULE - Law will be upheld ONLY IF It is substantially related to an IMPORTANT government purpose 
i. The means must be substantially related to the purpose
d. Unclear as to who has the burden – leans more towards gov.  
3. RATIONAL BASIS  - everything elses
a. Minimal level of scrutiny 
b. Used whenever SS & IS is not applicable 
c. RULE – a law will be upheld if it is rationally related to a legitimate government interest
i. Easy test to pass – laws usually upheld unless too arbitrary or irrational 
d. Challenger has the burden of poof – laws are presumed valid 
e. Under RB – court will usually defer to legislative decision that a law is rational  - 
i. loose fitting laws are permitted 
ii. Does not have to be the best law to achieve the goal
iii. “First Step” toward a legislative goal is acceptable – 

B. FINDING A FUNDAMTENAL RIGHT – SS- (everything else in SDP is RB)
 How to argue for a Fundamental right – sometimes A – Sometimes AB – Rarely B
· A Argument  - This right falls within the nature or definition of an existing fundamental right
I. How to phrase the issue – to fit the right within an existing right
· Adoption  
·  - a fundamental right to procreate/ this is their form of procreation – this is a FR and should get SS
· State  not procreation – is there a FR to adopt free of gov. interference & does not follow pre-existing right
· PDA 
·  falls under right in Lawrence – Consenting adults to engage in sexual intimacy?
· State  is there a right to engage in sex in public 
· SAME SEX
·  - is there a right to marriage
· state  is there a right to same sex – and this does not fall under the existing right
II. What is the nature of the existing right - What is the right protected
· Adoption  does the right to procreate flow from the recognition of family – procreation because its private sexual nature or the fundamental of the family 
· EXAM  recognize facts in cases and how it applies
· PDA  Lawrence recognized a private activity but is that essential to the holding – Lawrence was not all about sex but also the relationship aspect – the nature of the right also included the PDA in a relationship – PAD = intimacy 
· SAME SEX  the right to marry is not tied to genders  - this does not change the right when the same sex is involved 
· B Analysis - Is there a new FR that must be recognized – there should be a FR of X
· 1ST STEP  Must consider how to phrase the issue 
· Broad/Narrow/In between
· Broad  more likely to find a FR – generally more consistent with 
· Narrower  Scalia more likely to constrain the justices 
· EXAM  make the argument because we don’t know how the court will phrase it – just suggesting under 
· Usually to phrase broad  but not always the best way to argue
· 2nd  Issue  Is that right (defined in issue) fundamental  - 6 methods 
1. History & Tradition
· Court will look at things deeply rooted in history & traditions
· MOST IMPORTANT TEST – EXAM – most important
· Founded/discussed in almost every case
· Brennan suggests that even if not protected historically – the court should protect some rights
· Look at laws of the state to see if it was protected over time
· Problems with Deeply – How do we determine if the law is deeply rooted in history/tradition 
a. What history do we look at  CL/Old law/ current history
· Bowers/Lawrence – how far it went back greeco roman time
b. How do we determine if its deeply rooted 
· Is it desirable to look at deeply rooted to determine our fundamental rights  there have been bad traditions like racisim/ 
· Should we decide our FR based on white males in the 1800s – because this is where the tradition was the source 
· Justice Blackman – revolting to base our FR on 1800s
c. Is it principal
· Justices picking their own history vs.other ascpect of the history by the other side – look at the history and reach a different conclusion 
2. Basic Civil Rights of Man
· Overlap w/ tradition & history BUT not the same
· Determine what is implicit in liberty
· Structure of the constitution – separation of powers for example – or the rights that are protected like freedom of speech
· Marriage cases 
· Custody of children cases  - this is a basic civil right of man
· Ex. Equality is a basic Civil rigth that is not deeply rooted in our history/Tradition
· Loving v. Virginia – tradition of protecting marriage – marrying the one you love is a basic civil right essential to pursuit happiness
3. Precedent
· Use precedent to argue there is a fundamental right
· B argu  argue by analogy
· Ex Adoption  if not under procreation – other rights that would argue for this to be FR – the right to protect and enter a family unit and need children to 
4. Evolving Trends
· See Harlen  living constitution that evolves
· See Lawrence  how law changes over time – 9 – 4 states – evolving trend was protecting the right or not making it criminal 
· Opposite from history/tradition – should be recognized
· Same problems as deeply rooted tradition
· What time period – why the current 
· How much evolution you need to become a evolving trend  ex. 9 to 4 states
5. Reasoned Judgment
· Not a separate category 
· Argument based on reason/logic
· Most susceptible to Lochnerising
· This should be a fundamental right because we as a democracy should embrace
· Overlaps with basic civil rights
· Ex. - without marriage civilazation will collapse
· the law is important in some fundamental way
6. Developing Consensus Theory 
· Consider what’s the developing consensuses of the world – if every democratic society approaches the right and this should be part of the debate
· Not seen in any case really  but for example in Bowers went to old back in the day history 

B. Sex/Gender - Reproductive Rights  SEE CON LAW II OUTLINE – 
 used to understand how SDP works and how rights are found to lead the way to Lawrence
· Griswold v. Connecticut (SC 1965) 
·  prohibited the sale of contraception to married couples.
· The law was passed bc of large population of catholics
· SDP analysis
· Framing the right  general privacy rights that married couples are exercising in private
· Framed broadly
· Located in marriage in privacy
· Goldberg  relies on 9th am. – does not survive
· The finding of the right in history/tradition survive
· Justice White: [concurrence] argued that the law doesn’t even meet RB. “Wholly fail to see how a ban on contraception by married people in any way reinforces the State’s ban on illicit sexual relationships.”
· White wrote the Hardwick majority
· Eisenstadt v. Baird (1972)  extends Griswold to unmarried couples- the right to contraception
· Roe v. Wade (1973)  
· Focused on doctors
· Right was found in the 14th am  but the right must be balanced against the state’s two legitimate interest
· Blackmun  looks at history and tradition of the prohibition to focus on the father’s right
· Enough to get past history bc only recent history had criminalized abortion 
· Right at stake  right to terminate pregnancy and is that under privacy
· Majority  the right comes under privacy
· Dissent  this is not part of privacy 
· Right is limited – bc the gov also has an interest in the unborn child 
· The regulation is for the medical profession 
· Planned Parenthood v. Casey (1992) – Bowers came before Casey in 1986
· Deals with different regulations
· The court only finds the spousal notification to be infringing on the right 
· Develops an undue burden for level of scrutiny 

C. Sodomy
a. History of Sodomy Regulations 
· Move from regulating conduct to regulating statutes
· Conduct  non-procreative sex
· 11th century:  Chrisitian/Catholic roots of sodomy prohibitions, but confused meaning
·  
· 1533 England:
· “Detestable and abominable vice of buggery committed with mankind or beast”
· Applies to sex between human/animal, anal intercourse between man/woman and man/man
· NOTES – 11th + 1533 england 
· Lesbians nowhere to be found
· Female sex is not a crime

· 1776-1820 US 
· Modeled on English Act of 1523 (but no death penalty)
· Buggery/Sodomy not defined
· Mid 1800s
· Natural law/procreation – “carnal knowledge”/ “crime against nature”
· Unspecified intercourse between men and women and men and men but not women and women
· Rape and coercion 
· Rarely enforced against consenting adults
· 1880-1920 – purity era
· Increase in sex based regulation
· Enforcement in major cities, and against consensual same-sex intimacy
· Inversion – rationale shifted from prohibition on unmentionable acts to medicalized regulation of gender-nonconforming people
· Link to prostitution, the purity movement, and gender roles
· 1892  Introduction of word “homosexuality” into English language
· Sexual orientation linked to identity
· Sexologist’ influenced
· Attracted to same sex but plays sex appropriate role
· Attracted to same sex and plays inverted role (psychic invert)
· Sodomy enforcement to reach consensual same-sex sex (men and women)
· Amendment of sodomy laws to include oral sex or applied so as to include oral sex
· Arrests skyrocket (record number in 1910s)
· 1920s +
· Inversion collapses with homosexuality 
· Anti-homosexual fear linked to American Freudians and concern with child molestation (and progression to normal heterosexuality)
· 1940s-1960s
· Lesbians and gay men seen as predatory and psychopathic
· Exclusion from civil service – tendency of homosexuals and other sex perverts” to “entice normal individuals to engage in perverted practices”
· Immigration exclusion – sexual psychopaths included homosexuals
· 1961 – all 50 states have sodomy laws
· 1960s-1980s
· MPC decriminalizes sodomy
· Illinois decriminalizes in 1961 followed by more states in the 1970s
· Other states specifically criminalize “homosexual conduct” in the 1970s and 1980s
· Laws are targeted at homosexuals but apply to everyone
· When statutes are thrown out – they realize that now homosexual sex is decriminalized so new statutes are adopted to prohibit same sex
b. Pre Bowers Litigation
i. Federal challenges:
1. Doe v. Commonwealth (1975)
2. Droneburg v. Zech (D.C. Cir. 1984)
3. Baker v. Wade (N.D. Tex 1982 – rev’d by 5th cir. 1985)
ii. State challenges successful in NY and PA 
c. Bowers v. Hardwick  US 1986 – gay guy was targeted and later officer arrested him in his home during mutual oral sex – the officer has a bad warrant for his arrest.  SC held that the right to privacy does not protect a right to engage in private consensual homosexual activity.  5-4 decision upheld a GA law that prohibited oral-genital or anal-genital contact.  Although the statute applied to both heterosexual and homosexual activity, the Court’s opinion focused exclusively on the constitutionality of states’ prohibiting homosexual activity.  The court said that such a right did no exist bc it was not supported by the Constitution’s text, the framers’ intent, or tradition.
· Georgia Law:
· (a) A person commits the offense of sodomy when he performs or submits to any sexual act involving the sex organs of one person and the mouth or anus of another…
· (b) A person convicted of the offense of sodomy shall be punished by imprisonment for not less than one nor more than 20 years
· Equal Protection claim  tried to get straight people but no straight people were getting arrested under the law
· SDP Analysis
· FR inquiry  
· Majority – Framing -  Court asks if the Constitution confers a FR upon homosexuals to engage in sodomy 
· Blackmun Dissent – the right to be let alone
· Framing right – the right was framed very narrowly which supports for not finding the right fundamental
· White - MAJORITY - Locating the right  looks at liberty rights and not privacy rights
· Distinguishes precedent where FR are already found in privacy here distinguishes the cases bc there is no connection bt family, child rearing & education, family relationships, marriage, procreation and homosexuals
· The cases do not have any resemblance to the claimed right of homosexuals to engage in act of sodomy.
· This is not like Stanley (1st am. for explicit material at home – people have privacy at home) – that was 1st am. – here using 14th Am. 
· Blackmun Dissent  Right to privacy in 14th 
· Fact Individuals define themselves in a significant way through their intimate sexual relationships with others suggests, in a nation as diverse as ours, that there may be many “right” way of conducting those relationships, and that much of the richness of a relationship will come from the freedom an individual has to choose the form and nature of these intensely personal bonds.
· History & Tradition	
· Majority – not too long ago all 50 states outlawed sodomy, here now 24 states make it criminal.  Specific prohibitions at recent times.
· Burger concurring – traces the roots of history homosexual conduct is condemned as firmly rooted in Judeao –Christian moral and ethical standards.  Capital crime in Roman law.  Crime against nature for England.  
· Blackmun dissent  quoting Holmes “it is revolting to have no better reason for a rule of law than that so it was laid down in the time of Henry IV.  It is still more revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from blind imitation of the past.
· Level of Scrutiny
· Majority  Rational Basis
· Gov’t Interest 
· Majority – Morality.  Slippery slope if this law is invalidated for morality.  
· Stevens Dissent  Morality is not enough.  This law fails under RB.  Need more than a habitual dislike for, or ignorance about the disfavored gropu.  
· Blackmun Dissent  This is a FR to privacy and before GA infringe on this right must have more than “Abominable crime not fit to be named among Christians”
· Bowers: Conceptual Themes
1. How do we think of gay people? 
a. Sex actors not deserving of respect
b. Psychopaths, disorder, pedophiles
2. Constitutional Interpretation 
a. Nothing in the constitution provides support for homos
3. Institutional Competence
4. Slippery Slope
a. If we recognize gay what next animal sex, prostitution – this is equating sexual orientation with taboo behavior
· Bowers Postscript
· The effect of anti-sodomy laws
· Employment – its ok to discriminate if that person is engaging in criminal acts of same sex sex
· Family Law – its ok to discriminate in custody .. if the parent is a criminal for purposes of state law
· Equal protection effects – conduct/status loop
· Movement shift to states – legislatures and courts, state constitutions
· More state court litigation – some states have specific privacy protection
· Federal courts are not very open to accepting on gay rights – state courts have been more favorable
· And if one state says one thing it does not have a big effect on the state over but federal courts closes avenues for future litigation
d. Road to Lawrence - Timeline of cases 
· Griswald (1965)
· Eisenstadt – 1972
· Roe v. Wade – 1973
· Carey – 1977 – contraception
· Boers – 1986
· Cruzan v. Director, Missouri Health 1990 - Right to bodily integrity
· Missouri law:  Requirement of clear and convincing evidence of (incompetent) patient’s wishes to refuse life-sustaining treatment
· Holding:  Standard is constitutional
· Substantive Due Process points:
· Competent persons have a “constitutionally protected liberty interest in refusing unwanted medical treatment.”
· Court must balance the liberty interest against the state’s interests.
· Casey – 1992
· Washington Glucksberg – 1997 
· Wash Law: prohibition on physician assisted suicide
· Holding: no 14th Am. violation
· Euthanasia – no 14th am. Violation 
· SDP applied – Reinquist – more mechanical unlike Cruzan 
· Its important to follow the mechanics than it will be Lochnerizing
· FR inquiry
· Objectively deeply rooted n this Nation’s history and tradition – no suicide
· Implicit in the concept of ordered liberty
· Careful description of the right at stake
· Predates Lawrence and makes clear what Lawrence would be like
· Lawrence – 2003
· Glucksberg seems to contradict Lawrence and the application of SDP
· Confusing for future analysis
e. Lawrence v. Texas (2003)
· TX Law
i. Definition  
1. Deviate sexual intercourse meant
a. Any contact between any part of the genitals of one person and the mouth or anus of another person, or
b. The penetration of the genitals or the anus of another person with an object
2. Homosexual Conduct
a. A person commits an offense if he engages in deviate sexual intercourse with another individual of the same sex 
b. An offense under this section is Class C misdemeanor
· Overrules Bowers – TX law making a crime to commit an offense of engaging in deviate sexual intercourse with another individual of the same sex. 
· SDP  the road taken by the majority
i. Court holds There is a liberty interest and no mention of privacy (like in Cruzen)
ii. Liberty interest  - Broad – the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.
1. The right to enter in relationships without gov. intrusion – relationship that includes sex
2. Liberty - growing awareness of adult persons deciding on conducting 
a. ADULTS is relevant in our understanding of the right
b. Must be consenting
c. Acting in private 
i. CONSENTING ADULTS ACTING IN PRIVATE
iii. REJECTED WHAT IT IS NOT APPLICABLE TO
1. NOT MINORS OR PROSITUTION 
2. NOT INCLUDING SAME SEX MARRIAGE
i. Dissent Scalia - The maj. Holds that the state interest is moral sexuality.  Scalia states that if immoral is not a legit state interest than laws against prostitution, adultery, bestiality, masturbation would not survive
1. EXAM  to argue against Scalia – the maj opinion is more than sex it involves intimacy 
2. To uphold the laws can include another state interest Prostitution/Adultry  protect against marriage/spread of disease

· Kennedy – majority opinion
· Getting rid of Bowers – bc it is bad for homosexual individuals
· Right  Framed broadly – right to privacy in adult consensual relationships = liberty
· Relies on Justice Stevens dissent in Bowers – should have been controlling bc the dissent discussed the precedent 
· These relationships are in private – and its consensual relationships – not public whorish activities 
· Great relationships happen with everyone and sex is instrumental to the relationship
· H/Trad  bowers was wrong 
· Timeframe  modern laws the moving away from criminalizing sodomy
· Vs. Scalia – does not care about emerging awareness this is for the legislative to decide
· Bothered with that US is out of step with the rest of the world – Europe found a fundamental right and rejected Bowers as wrong in the US
· Keeping sodomy laws in the books affect homosexuals in other ways – and states have decriminalized sodomy and have said the US SC got it wrong
· Level of Scrutiny  no language here
· No strict scrutiny – no rational basis 
· No idea whats going on
· Gov’t interest  morality – not ok by itself – morality is not enough to hold up a  law
· The Constitution is a living document – last paragraph on the last page
· O’Conner – concurrence
· Does not want to overrule herself in Bowers 
· Looks at Equal protection only 
· Classification  not specific – but sexual orientation/same sex v. different sex/ homo v. hetero
· Scrutiny  RB
· Gov’t interest – morality 
· This is singling out a class to protect morality  which is really animonsity and not morality 
· Animus is not ok – harming gays/lesbians not ok
· Cites Moreno
· This is targeting conduct – conduct so closely correlated with being homosexual – that is one and the same 

· She could have done it on sex and gender and used IS
· This law distinguishes based on one’s sex – John&Jane ok / John and Jack not ok
· MacKinnon(pg. 207-211)  said this is not sexual orientation – but sex/gender bc on the face of the law it classifies based on sex
· Just bc the law applies to man and woman does not mean its not sex classfication 
· O’conner missed the boat – but atleast its not SDP done by Kennedy bc that further glorifies private sexual acts and that might effect sexual abuse and domination 
· Goes off the rail this essay 
· Stop talking about sexual privacy 
· Scalia – Dissent
· Same sex sodomy is bad – under nonprocreative sex
· Right  no fundamental right 
· He would want to do a traditional SDP analysis and would frame here narrowly – but no fundamental right 
· History tradition the evolving tradition does not root the right – only the US not the world too 
· Level of Scrutiny  says the majority applied RB and did not find a fundamental right bc they never used “fundamental”
· The analysis is weird and new RB
· RB by Scalia – bc wants to limit Lawrence and what can be argued later 
· Vs. O’Conner
· Is this sex based law  
· Scalia – these are laws that are sex based –not based on identity – and we have regulated sex forever 
· Gays are not forming a identity – this is only based on who can have sex with who
· This is regulating conduct – nobody can have same sex sex
· Court should not be Lochnerizing – the constitution is not a living document – it says what it says and we are bound by it
· We should not be an elitist institution of law practice 
· Important for the legitimacy of the court not to get out a line with the people and the majority 
· Stare Decisis – less than 2 decades from Bowers and we are overturning it
· Scalia – detrimental reliance on Bowers what about Roe and Casey
· Slippery Slope  this will end all moral based legislature 
· Don’t believe that this will not lead to same sex marriage because that is just moral disapproval
· Kennedy – limits Lawrence – does not involve minor, adult incest, public sex, prostitution, same sex marriage
· O’Conner  Same-sex marriage is not ok bc marriage is traditionally bt man and woman.  Don’t ask don’t tell more at stake – national security
· Scalia – “Tx statute undeniably seeks to further the belief of its citizens that certain forms of sexual behavior are “immoral and unacceptable” – the same interest furthered by criminal laws against fornication, bigamy, adultery, adult incest, bestiality, and obsenity
· Thomas – Dissent 
· Can’t find anything in the constitution for privacy
· No Rights – and the court is acting like a legislature and that is not the role of the Court 
· We should not be an elitist institution of law practice 

IS LAWRENCE A FUNDAMENTAL RIGHTS CASE

	YES
	NO

	Relienace on FR cases
	Never said FR

	Analysis of history & Tradition
	No traditional FR analysis

	Reliance on Steven’s dissent in Bowers 
	No SS

	Overrules Bowers
	



WHAT LEVEL OF SCRUTINY DID LAWRENCE COURT APPLY

	HEIGHTENED SCRUTINY
	RATIONAL BASIS

	Morality not enough to satisfy standard
	“No legitimate state interest”

	Balancing language (no interest which can justify intrusion into the personal and private live of the individual
	Never articulated HS test



· Post Lawrence Confusion
iv. What right is recognized – is it fundamental subject to strict scrutiny
1. 4 approaches bc Lawrence does not say it and lower courts are all over the place
a. There is a fundamental right – but used rational basis review (not establishing lower level of scrutiny just that the law does not even pass RB)
i. 2 arguments that there is a FR
ii. Precedent – the cases used in Lawrence found fundamental right and because they analogized can infer that there is a fundamental right 
iii. Bowers OT which found it wasn’t fundamental – the overturning suggests that there is a fundamental right – if there is no fundamental right they could have distinguished it
b. FR is recognized but it is subject to HS  - (9th circuit for don’t ask don’t tell was IS )
i. Casey found a fundamental right and used HS – if you look at what the court did here they really did HS because this is not RB analysis 
ii. 3 arguments for FR
1. Precedent
2. Bowers OT suggests
3. Used HS – the court used a HS – this law might pass RB but fails HS because morality does not pass HS
· To pass HS – look at the cases where it passed HS
· Non of the language of RB analysis is used in this case – suggesting this is hightened scrutiny)
· HS – morality not enough to satisfy standard – balancing language (no interest which can justify intrusion into the personal and private life of the individual
c. No Fundamental right and appropriately used RB review
i. Don’t know what Lawrence did – the case neither found a FR nor rejected it as a FR
ii. Never said FR  not traditional FR analysis – No SS
iii. Lawrence is not precedent - They purposely did not determine the nature of right or the level of scrutiny just struck down the law so it does not become precedent
2. Court criticizes Bowers (5 points) and overturns
a. Bowers mistakes/ narrows the issue
i. Here the court states – Liberty presumes an autonomy of self that that includes freedom of thought, belief, expression, and certain intimate conduct.  The case involves liberty of the person both in its spatial and more transcendent dimensions.  
ii. Suggesting – right to engage in intimate relationship that includes the sex
b. Bowers incorrectly analyzes deeply rooted history/tradition
i. Laws prohibiting sodomy do not seem to have been enforced against consenting adults in private – 
· C/O But things that go on in private are not discovered and if not discovered cannot be enforced
ii. There is no long standing history against homosexual conduct
iii. The laws were not directed at homosexuals as such but instead sought to prohibit non-procreative sexual activity more generally
iv. Laws were designed to catch predators if not for rape but for other acts
v. Any anti-homosexual laws are recent origin and not deeply rooted
c. Bowers ignores evolving traditions
i. “History and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.  
ii. Laws changed overtime – Few states ban same sex sodomy and its prob. Not enforced
d. Bowers ignores consensus of the world– 
i. We might consider fundamental right on a universal/international 
ii. Internationally recognized rights point to evolving traditions
· SCALIA is the opponent –we should not look at others but only our history and traditions
e. Precedent casts doubt on Bowers
i. 2 principal cases decided after Bowers cast its holding into even more doubt
· Casey – Confirmed that our laws anti tradition afford constitutional protection to personal decision relating to marriage, procreation, contraception, family relationships, child rearing, and education 
· Romer v. Evans – the court struck down class-based legislation directed at homosexuals as a violation of Equal Protection Clause.

f. LAWRENCE’S LIMITING LANGUAGE
“The present case does not involve minors.  It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused.  It does not involve public conduct or prostitution.  It does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.”

g. POST LAWRENCE ESSAYS – critical of Lawrence
· Katherine Franke “The Domesticated Liberty of Lawrence v. Texas”
· Lawrence domesticated sexual liberty, that is for evaluating sexual intimacy as an expression of liberty only when it takes place from within ongoing relationships
· The court did not consider any facts if the couple in Lawrence was in a relationship – but used relationship to say there is a liberty interest
· The decriminalization only signals public tolerance of the behavior as long as its in private
· Lawrence leads the way for marriage – Mass court relied heavily on Lawrence  but this fight for gay marriage should not be confused with the right to sexual freedom
· Marriage is a power not a freedom
· Gives no tools to investigate kinds of intimacy that has no relation to domestication
· Sex is taken as a instrument to the formation of intimate relationships – its does not have a social or legal status in its own rights. 
· Catherine MacKinnon “The Road not Taken: Sex Equality in Lawrence v. Texas”
· SDP rather EP undermined, rather than promote, the interests of subordinated groups
· TX law discriminated on the basis of sex  - who can have sex with who
· Just bc it discriminates both against man and woman does not mean its not sex based
· Lund & McGinnis “Lawrence v. Texas & Judicial Hubris”

D. Sex Toys
 even though Lawrence said morality is not a legit state interest – in some instances morality has been enough
· Williams v. AG of Alabama (11th cir 2004) – Alabama law prohibiting the sale of sex toys is challenged 
· Majority – This is not a right to sexual privacy.  Lawrence was not FR, but RB  Found in Lofton (adoption case)
· Court does not recognize a new right of sexual privacy
· No precedent – distinguishes all
· Slippery slope – will lead to right to activities like adult incest.
· Glucksberg was a consenting adult case
· BARKETT Dissent – right to be left alone in the privacy of their bedrooms and personal relationships.  Lawrence = right to privacy – applies SS
· History and tradition is the starting point – not the ending point. 
· While the majority recognizes that Bowers is overruled, it fails to offer any explanation whatsoever for why public morality provides a RB to ciminalize the private sexual activity in this case, when it was clearly not found to be a legit interest in Lawrence
· Reliable Consultants v. Earle (5th cir 2008) – TX law criminalized the selling, advertising or marketing sex toys unless for statutory approved 
· Frames right  right to be free from government intrusion regarding the most private human contact sexual behavior
· Right should be protected bc it is important but don’t know if it is a FR

· Lawrence’s Implications for SDP 
	
	Williams Majority
	Williams Dissent – Barkett
	Reliable Consultants - Majority

	FR Analysis
	Lawrence is not FR case.  Follow Glucksberg
	Lawrence is FR case
	Lawrence not FR case

	Framing the Right
	Broad – not fundamental
	Broad - Fundamental
	Broad – recognized but not fundamental

	Level of Scrutiny
	Rational Basis
	Strict Scrutiny 
	Rational basis – sort of

	Governmental Interest
	Morality Ok 
	Morality is not ok
	Morality not ok



E. Public Sex
· Singson v. Commonwealth (2005 – VA appeals court) –  convicted for solicitation of oral sodomy.  Argues TX law is unconstitutional based on Lawrence.  Asked undercover police officer in the bathroom if he can suck his cock. 
· Lawrence’s Limiting Language 
· The present case does not involve … public conduct or prostitution.
· This is not within the zone of privacy as recognized in Lawrence
· The law here survives constitutional scrutiny 
F. Polygamy
· George Renyolds v. US (1878)  Utah law criminalized bigamy and cohabitation. 1st Am was not violated.  Polygamy is an offense of society in England.
· State v. Holm (Utah 2006) - 
· Utah upheld the constitutionality of Utah’s bigamy statute.  
· Majority  dismissed claim based on Lawrence bc that case was limited to private, intimate homosexual acts, and marriage is unlike private intimate conduct as marriage has always been recognized as an institution the state has an interest in defining.
	
	Marriage
	Lawrence

	Framing right
	Right to marry vs. right to polygamous marriage
	Sexual privacy/intimacy/liberty vs. Lawrence does not apply

	Level of Scrutiny
	Strict vs. rat’l basis
	Rational basis? Plus? HS?

	Gov’t interests
	Morality? Others?
	Morality? Others?




G. Consensual Incest
· Cases involving consensual activity within the home  question of whether the gov. has “a compelling state interest” in regulating the activity.
· Gov’t interest recognized for regulation  
· The risk of pregnancy & heightened risk of genetic defect 
· Statutory regulation
· Ohio  Sexual battery prohibiting sexual contact bt stepchild & stepfather – regardless of age 
· Courts  concerned with parents preying on their children 
· Regardless of age there is a theory that a parent is always a parent, and child is always a child = can never be truly consensual sexual act
· It is a closeted issue – people usually don’t report it

H. Force and (Non-) Consent
a. Age of Consent 
· most states  a minor can never “consent” to sex  but virtually all of the state age consent law exempt married couples 
· Have to look at the age of consent law in each state 
· Usually no prosecution if both parties are under age (but see Michael M.)
· States also have penalties for sexual contact  fondling – with persons under the specified age.  
· Also some statutes refer to the type of sexual conduct
· Some states the age of the minor is an aggravating factor
· Kansas v. Limon (Kansas SC 2005) – 18 year old guy had sex with at 15 year old guy.  Limon argues under Lawrence v. Texas, the Romeo & Juliet statute is unconstitutional bc it results in a punishment for unlawful voluntary sexual conduct bt members of the opposite sex that is less harsh than the punishment for the same conduct bt members of the same sex. 
· Limon argues  law violates EP bc it creates classifications 
· Argues for SS.  But the law even fails RB bc the classification bears no rational relationship to legitimate State interest
· HOLDS  No RB for the statutory classification
· Translating Lawrence into EP
· Classification
· State argues  applies only to conduct and doesn’t discriminate against any class of individuals
· Lawrence  making homosexual conduct criminal – and not against opposite sex is an invitation to subject homosexuals to discriminate 
· Here – different bc both hetero and homo conduct is criminal
· Limon will face stigma as a sex offender  
· CONCLUDES  discriminatory classification
· Level of Scrutiny  Rational Basis
· SC did not recognize homosexuals as suspect classification
· Lawrence never  identified the standard – but by approving and discussing equal protection analysis in Romer  implied the RB test to be the appropriate standard
· Lawrence  the statue has no legit state interests  this language signals RB
· Gov’t Interest 
· Court rejects  maintaining moral disapproval of homosexuality, promoting the moral and sexual development of children, protecting minors from coercion, safeguarding the public health, promoting parental responsibilities and protecting those in group homes. 
· Punishing same sex conduct harshly does not further the goals and the court already rejected morality in Lawrence

b. Rape
· In Re John Z (SC Cal 2003) – 
· Cal Law  forcible rape occurs when the act of sexual intercourse is accomplished against the will of the victim by force or threat of bodily injury
· If we are subjecting rape to criminal prosecution we want as many indicators as possible. 
· Why treat rape differently at all? 
· Want to treat it as worse than "assault & battery" 
· Know that there is an argument out there that some ppl would treat rape the same way as assault (boo!). 
· Issue: Whether it was forcible rape. If the woman withdrew consent & if so when did she? 
· HELD: Yes. You can w/draw consent & that is lack of consent and that is rape. 
· Post-Penetration Rape:
· Withdrawn consent = lack of consent = rape
· Args: 
· There is no outrage when a woman has already consented & penetration has already taken place. 
· Probs: 
· Can't gauge outrage & its not one of the factors of rape
· What about the fact that it is centered around penetration.
· Some argue that male needs reasonable time when withdrawal is in mid intercourse
· Dissent:  Gives us the idea of the questions that can arise from consent
· Ws the victim’s statement clear to communicate withdrawal of consent

· People v. Mario Liberta (NY 1984)– rape within marriage
· N.Y. law:  
· “A male is guilty of rape in the first degree when he engages in sexual intercourse with a female . . . by forcible compulsion.”
· Female = “any female person who is not married to the actor.”
· Not married = “living apart . . . pursuant to a valid and effective:  (1) order issued by a court . . . requir[ing] such living apart, or (2) decree or judgment of separation, or (iii) written agreement of separation.”
· Equal Protection challenge  male  challenges the statue by arguing the statute distinguishes b/t married & unmarried.  It creates a burden on “married” man who are unable 
· Classification  marital status
· Marital rape subclassification  woman’s identity is subsumed w/in the man’s identity
· Level of Scrutiny  RB Review
· Gov Interest
· Protects against govt intrusion w/in marital privacy
· Reconciliation
· Eliminates privacy in the marital home (disruptive). 
· Feminists have been reluctant to have privacy be a rationale b/c privacy is used to classify harm
· This RB looks like more than the typical RB deference. 
· Get general rationales that are used to distinguish b/t marital & nonmarital sex. 
· Ct doesn’t by the rationales….the marital rape distingushment is unconstitutional 
· Now the cts are free to 
· CA has a separate crime for marital rape that has a shorter statutes of limitation than reg rape. 


c. S/M
· People v. Samuals (Cal. Appeals 1967) – Samuals was convicted for aggravated assault for his participation in film depicting whipping.  
·  argues that this is not aggravated – but that’s for the jury to find based on the film.  
·  argues that consent is a defense – consent of victim is not generally a defense to assault except in cases of sports
·    
· Commonwealth v. Appleby (SC Mass 1980) – Appleby convicted of assault and battery with a dangerous weapon – a riding crop.    Gay couple lived together and Appleby would beat him and other S&M acts.  Partner claims he is not a homosexual and Appleby forced him.  
·  argued consent as a defense
· issue  can the state regulate, by the law of assault & battery, violent behavior which occurs in private, consensual sexual relationships.
· No right for sexual privacy at the time  but in balancing the state has an interest in preventing violence by the use of dangerous weapons under the cloak of private sexual relations.  
· Public policy  one can’t consent to become a victim of an assault by a dangerous weapon – even if the violence is related to sexual activity
· State v. Collier (Iowa 1985) – Iowa law for assault has a carve out for voluntary participants in sport, social or other activity.  Guy tied girl up and did S&M stuff.  Victim claims she wanted him to stop.  Collier testified the girl asked him to do it.  
· Issue  Is S&M social activity  Here S&M is not a social or other activity
· Based on leg. intent and for the fact that victims can’t consent to a wrong that is committed against public peace and consent should not make criminals go free
· Case by case to decide what is social or other acitivy – but should not include activity that has been repeatedly disapproved by other jdx and considered to be in conflict with the general moral principals of our society
· Rights of individuals for sexual privacy is outweighed by the state’s interest in protecting citizen’s health, safety, and moral welfare
· Dissent   S&M can come under the statute 
· The legis intent was to protect individuals from violence 
· S&M can come under other activity 
· Maj  then child molestation and bar brawls – slippery slope – acceptable social behavior 
· Dissent  other limiting language in the statute will keep slippery slope from sliding – 
· Not in itself criminal – child molestation is criminal
· No breach of peace – takes care of bar brawls
· Here whipping a person w/ a belt is not in itself illegal
· Here  swollen lip, large welts, and severe bruises does not constitute a serious injury 
	
	Samuels (Cal)
	Appleby (Mass) - 1980
	Collier (Iowa)

	Sex
	S-S/D/S
	S-S
	D-S

	Force
	Whipping – not much injury
	Riding crop
	Beating – seems to be injury

	Consent  
- all the ’s consented – but the case does not think you can have consent as a matter of law
	YES
	YES
	YES

	Victims Consent?
	
	
	

	Consent Possible
	
	
	

	Statutory Interpretation
- if this is a sport then it can pass the consent argument
	S&M ≠ sport
	
	S&M ≠ sport, social or orhter activity  - but see Dissent 

	Go’t Interests
	
	Public safety/ its protecting everyone vs. drawing a line for consent
	Morality plus  after Lawrence – here plus sex toys = morality and a reasonable basis for the law will allow morality in certain cases 



· MacKinnon on S/M
· Woman’s subordination
· Reinforces if its accepted as a fetish
· If enjoyment of sexual domination and subordination defines sadomasochism, what is the distinction bt it and heterosexuality under conditions of gender inequality
· Califia on S/M
· S&M is about roles & you can turn it off and on
· More equality bc it allows us to downplay the stereotypes and gender roles
· An S/M scene is always preceded by a negotiation in which the top and bottom decide whether or not they will play, what activities are likely to occur, what activities will not occur, and about how long the scene will last
· Straight v. Gay S/M
· MacKinnon:  Should these issues be resolved the same or differently in the gay and straight contexts?
· Califia:  Those feminists who accuse sadomasochists of mocking the oppressed by playing with dominance and submission forget that we are oppressed.

d. Prostitution 
· Class discussion on prostitution and decriminalization
· Sex positive theory  if you decriminalize it than the stigma and less likely to do it
· 
· Lawrence limits - Prostitution
III. SEXUALITY, IDENTITY, AND EQUALITY  EP

A. Sex/Gender – Sexual Orientation Discrimination as Sex Discrimination
a. Sex Discrimination (pg. 246-255)
· Basis of Discrimination
· “Traditionally, such discrimination was rationalized by an attitude of ‘romantic paternalism’ which, in practical effect, put women, not on a pedestal, but in a cage.”
· Comparing forms of discrimination
· Race as paradigmatic (and constitutionally grounded)

· EQUAL PROTECTION – why we care for equal protection of different classes
1. Carolene Products (fn. 4)  “prejudice against discrete and insular minorities may be a special condition . . . curtail[ing] the operation of those political processes ordinarily to be relied upon to protect minorities, and [so] may call for a correspondingly more searching judicial inquiry.”
2. Tiers of Scrutiny
· Strict Scrutiny  Suspect Classification
· Compelling gov’t interest
· Law is narrowly tailored to achieve the interest – in the lease restrictive means
· Intermediate Scrutiny  Quasi Suspect Classification
· Important gov’t interest
· Law is substantially related to achievement of that interest
· Rational Basis Review  No Suspect Classification
· Legitimate gov’t interest
· Law is reasonably related (or bears a rational relationship) to that interest
3. Group is determined by the 6 criterias
a. History of discrimination
b. Characteristic unrelated to ability to contribute to society Relevant character vs. stereotype 
c. Lack of adequate political power
d. Immutable character – you can change some but not others
i. Social Construction – catagories are only in names. – people think they are hetero or homo bc they are induced to believe as such.  If left alone they would just be sexual
ii. Essentialist – humans are different sexually. Labels exist bc there is a reality that difference in sexuality
e. Discrete & insular minorities
f. Stigmatize
4. Suspect or quasi Suspect
· Fronteiro v. Richardson - almost adopted SS (4 votes) – did make clear that Reed was more than RB.  Law did not allow women military people to automatically claim husband for benefits but man military can claim wife automatically.  The court struck down the law – but no majority for a level of scrutiny.  The court said that the only reason for the law was for administrative convenience – but the Constitution recognizes higher values than speed and efficiency.
i. Plurality opinion   Sex as suspect classification – SS
ii. There is no majority so did not determine the level of SS but did more than RB
· Craig v. Boren (US 1976) – Law prohibited sale of beer to men under 21 and women under 18.
i. Sex as quasi suspect classification – INTERMEDIATE SCRUTINY
ii. Classification by gender must serve important government objectives and must be substantially related to achievement of those objectives
iii. **Administrative ease is not an important gov’t interest
· VMI  grounds EP analysis based on Sex as IS
· Single sex male only military college 
· VMI institute was instructed that man only institution violated the EP.  VMI set up a separate school for women.  2 Issues – Did state have an important purpose for man only military training & can the state establish a separate but equal school for women.  
· HELD - single sex education does not provide important benefit.  There must be an actual purpose and this is not an actual purpose
· VI has not showed that VMI was established or maintained for diversity– need actual purpose for the establishment of the program or the maintaining of the program (parallels the Michael M. that the maintained the law for prevention of teen pregnancy.)
· HELD – State argued unique method of training – adversative approach – would have to be modified.  Court says that you can’t deny the opportunity because most women wouldn’t want to get this kind of training – most man don’t either – this self selecting cuz only women who want the training will want to enroll
· the court concludes the law is not based on an important purpose but based on stereotypes that women cant handle the training.
·  Justification must be genuine – not invented
· Must not rely on sex stereotypes (“overbroad generalization about the different talents, capacities, or preferences of males and females”)
· STATE ARGUES  
· Women can’t handle the VMI bc of characteristics and preferences
· Actual justifications – if not based on characteristics but inherent/real differences that actually relate to the job/program
· State also argues that there is a benefit to same sex education
· THE LAW FAILS IS and violates equal protection
· Women  appealed the remedy that the VMI for women was not equal 
· The court concludes the schools are not equal – not the same level of education/programs/professors
· Separately is inherently unequal
· GINSBURG  “exceedingly persuasive justification” for gender based government action
· State must show at least that the challenged classification serves important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives
· WHEN SEX BASED CLASSIFICATIONS ARE JUSTIFIED
i. Based on “real” differences (“inherent differences; Physical differences)
1. Nguyen v. INS  attachment at birth
ii. To ameliorate discrimination and promote equality (Affirmative Action)

b. Sexual Orientation as a Form of Sex Discrimination (pg 313-329)
1. Facial Classification
a. Baehr v. Lewin (SC HI 1993) – same sex marriage case in HI.  
i. Majority  treats denial of same-sex marriage as a form of sex classification bc it turns on the sex of the person
ii. Dissent  Says majority is confused – if this is sex based classification that = a new class gays are defined as a class 
· Response – it applies equally applied – not sex discrimination 
2. Equal application Defense
· Hernandez v. Robles (NY App. 2006) majority  denies same sex marriage.  Treats class based on gender and says it applies equally to  man and woman – both can marry who they want and this is not sex discrimination.  
· “women and men are treated alike”
· Distinguishes Loving  says that was for race -SC rejected the equal application argument – it doesn’t matter that it applies equally to black and whites
3. Responses
· Doctrinal
· Loving - 
· McLaughlin – invalidated a criminal statute prohibiting an unmarried interracial couple from living together.  Treats interracial couples differently than other couples
· Normative/Substantive: Sex Stereotype argument (it applies equally, but it is a about gender subordination)

i. Koppelman vs. Stein
1. Response back and forth if sexual orientation is sex discrimination
· Koppelman  should be sex discrimination
· Stein  sexism and homophobia are coming apart
2. Strengths of sex discrimination
· Established law – it fits into the established precedent
· There is already heightened scrutiny – IS – don’t have to argue that it deserves HS bc it has already been established
· Public appeal 
· Homophobia and sexism are related
3. Weakness
· Doesn’t address the issue – it closets the sexual orientation issue (Stein)
· It will not help gay rights in other context
· Ex when it comes to employment discrimination – it does not couple with sexual orientation
· Does not address the underlying purpose/motive for the law

B. Sexual Orientation
a. Scholarly Debate 268 – 275   whether classification based on sexual orientation warrant HS
· John Ely “Democracy & Distrust”
· Gays are everywhere  & but this does not neutralize our prejudice bc a person’s homosexuality is not normally a characteristic of which others who are not gay themselves  become aware simply by working with him/her
· It is a combination of factors of prejudice and hideability that renders classifications that disadvantage homosexuals suspicious.  
· Similar to Plessy if we don’t recognize – bc to express the effects of prejudice it has serious social costs

· Bruce Ackerman “Beyond Carolene Products”
· Proposes to define minority as “discrete” when its members are marked out in ways that make it relatively easy of others to identify them
· Ex  a black woman 
· Anonymous minorities  Others minorities are socially defined in ways that give individual members the chance to avoid easy identification
· Ex.  homo can keep preference a secret and avoid public criticism attached to the minority statutes
· Discreteness – anonymity continuum measures the ease with which people outside the group can identify group members
· Can exit/voice/loyalty(grin & hope for improvement)
· Secrecy allows homos to exit from prejudice – unless you out cant voice – so less likely to be politically efficacious 
· Discrete groups don’t need convice others in the group to come out before they can be political
· Implications on Carolene Products  court should be more concerned to anonymous minorities than discrete ones

· Janet Halley “Sexual Orientation and the Politics of Biology”
· Examines specific challenges faced by the lesbian/gay/bisexual community in seeking equality through the EP clause
· Immutability characteristic  cases that argue homosexuality should be suspect class bc it is immutable
· Halley  using immutability in court misrepresents the group
· No scientific proof that sexual orientation has a biological cause
· Argument is based on 
· Essentialism homosexuality is a product of nature
· Constructivism  homosexuality is a social artifiact and subject to change at whim.
· Proposal  pro-gay advocates can form litigation strategy at the intersection of essentialims and constructivism
· Strong Essentialism  supports Hardwick forecloses HS
· Constructivism  support RB – looks at not what they are but what LGBT are thought to be.
· J.M. Balkin “The Constitution of Status”
· Reflects on the place of immutability analysis within an equality framework animated by resistance to status hierarchies
· Should look at history of using the trait to create a system of social meanings and not if the trait is immutable
· To use immutable must understand social structure  social hierarchies assign different social meaning to immutable trait bc they make exit from low status more difficult.  

b. Romer v. Evans (SC 1996) – Current Law – no special consideration for homosexuals.  Colorado SC held the amendment to be invalid bc “based on fundamental right to participate equally in the political process.”  US SC holds the am. to be invalid but bc the law is based does not pass rational basis under the Equal protection analysis.  
· What did the Am. 2 to the Colorado Constitution mean
· “The immediate objective of Amendment 2 is, at a minimum, to repeal existing statutes, regulations, ordinances and policies of state and local entities [including state colleges] that barred discrimination based on sexual orientation . . . The ultimate effect of Amendment 2 is to prohibit any governmental entity from adopting similar, or more protective, regulations in the future.”
· COURT  in explicit terms, prohibits all legislative, executive, or judicial action at any level of  state or local gov. designed to protect the named class, Homosexuals
· 1st:  “Homosexuals, by state decree, are put in a solitary class with respect to transactions and relations in both the private and governmental spheres.  The amendment withdraws from homosexuals, but no others, specific legal protection from the injuries caused by discrimination, and it forbids reinstatement of these laws and policies.”
· 2nd:  “It is a fair, if not necessary, inference from the broad language of the amendment that it deprives gays and lesbians even of the protection of general laws and policies that prohibit arbitrary discrimination in governmental and private settings.”
· DISSENT SCALIA  for Scalia the law means
· General laws and policies that prohibit arbitrary discrimination would continue to prohibit discrimination on the basis of homosexual conduct.”
· “Homosexuals…may not obtain preferential treatment without amending the state constitution.
· “electoral-procedural discrimination”
· MAJORITY KENNEDY
· CT c/d find no legitimate purpose and c/d not come up w/ one (Not even a conceivable one).  No legit purpose because the law is so broad that it bars homosexuals from seeking protection that all others can.  It puts a disability only on homosexuals.  The mere breath of the statute is evidence of a real purpose that the law is explainable only by animosity toward the class of persons affected.  “if the constitutional conception of “equal protection” of the laws means anything – it must at the very least mean that a bare… desire to harm a politically unpopular group cannot constitute a legitimate government interest.  The purposes are not even rationally related to the law that it would fail the means test - THE LAWS PURPOSE IS REALLY ANIMOSITY because the purpose given does not even relate to the law.  
· Classification  unknown (gay & lesbians/homosexuals)
· Level of Scrutiny  RATIONAL BASIS
· Law imposes a broad and undifferential disability on a single named group
· The sheer bredth is so discontinues with the reason offered that it seems inexplicable by anything but animus towards a class
· Animus cannot be a legit interest
· O’Conner  Animus cited - A bare desire to harm a political unpopular group cannot constitute a legit gov interest
· Gov. Interests
· Conserving Resources – less discrimination suits will be brought in court – courts will not be flood
· Freedom of Association  meant to say there are people who don’t want to rent, for ex, 
· These don’t satisfy RB bc
· Freedome of Association  this is too broad to address the remedy for landlords – there can be specific law tailored to that
· Conserving resources – does not say much – just that its too broad and too narrow
· *** this does not seem like a RB review – but there are some laws that the purpose is strange so a closer analysis is required
· Dissent SCALIA – the maj is result orientated – this is not a suspect class and this allows Scalia to make the comparisons he does – this is RB and it can compare to other RB
· This is RB bc Bowers is still the law – and scalia says the maj does not even mention Bowers
· More latitude in civil context – vs. criminal conduct
· SCALIA – if it is rational to criminalize conduct then it is rational in the civil context 
· THERE IS STILL A DISTINCTION BT STATUS AND CONDUCT 
· Scalia thinks conduct is central
· To uphold the laws can include another state interest Prostitution/Adultry  protect against marriage/spread of disease
· At the time Hardwick was law and for Justice Scalia the Bowers Doctine applies
· “If it is constitutionally permissible for a State to make homosexual conduct criminal, surely it is constitutionally permissible for a State to enact other laws merely disfavoring homosexual conduct.”
· Constitutional Interpretation
· “The [Bowers] holding is unassailable, except by those who think that the Constitution changes to suit current fashions.”
· �Institutional Competence
· Striking [Am. 2] down is an act, not of judicial judgment, but of political will.
· Status vs. Conduct
· Scalia – the am. 2 is not to harm homosexuals rather it is an attempt by Col. to protect themselves 
· Morality will not work 
· Scalia thinks about LGBT – they are concentrated in urban neighborhoods – but LBGT live everywhere 
· Last section of the opinion – elite law schools 

DETERMINING CLASSIFICATION
a. Kerrigan v. Comm’n of Public Health (CT 2008) 
· CT  sexual orientation is Quasi Suspect = applies IS
· History of Discrimination – history bc prohibition on conduct
· “Of course, gay persons have been subjected to such severe and sustained discrimination because of our culture’s long-standing intolerance of intimate homosexual conduct.”
· Conduct/status connection
· Unrelated to ability to contribute  - marriage is a tool for procreation 
· “In this critical respect, gay persons stand in stark contrast to other groups that have been denied suspect or quasi-suspect class recognition, despite a history of discrimination, because the distinguishing characteristics of those groups adversely affect their ability or capacity to perform certain functions or to discharge certain responsibilities.”\
· Immutability – 
· Rationales
· “makes discrimination more clearly unfair”; “group members cannot be blamed for their status”
· “pointless to try to deter membership”
· “because a person’s sexual orientation is so integral an aspect of one’s identity, it is not appropriate to require a person to repudiate or change his or her sexual orientation in order to avoid discriminatory treatment”
· Conduct/status – “sexual intimacy is central to the development of human personality”
· Minority Status
· Stand in for “lacking in political power”
· “gay persons clearly comprise a distinct minority”
· BUT SEE SCALIAS DISSENT In ROMER
· “[B]ecause those who engage in homosexual conduct tend to reside in disproportionate numbers in certain communities, have high disposable income, and of course care about homosexual-rights issues much more ardently than the public at large, they possess political power much greater than their numbers, both locally and statewide.”
· Court’s TEST:  “a group satisfies the political powerlessness factor if it demonstrates that, because of the pervasive and sustained nature of the discrimination that its members have suffered, there is a risk that discrimination will not be rectified, sooner rather than later, merely by resort to the democratic process.”
· Do gays qualify?
· Court’s comparison group – women (see Frontiero)
· What does ADL show?
· History of discrimination
· See language of CT law
· State officials
· Organizing obstacle
· “The awareness of public hatred and the fear of violence that often accompanies it undermine efforts to develop an effective gay political identity.”
b. Perry v. Schwarzenegger (N.D.Cal 2010) – 
· CA  sexual orientation is suspect 
a. Strict Scrutiny  but court does a RB review
i. Romer style:  “The search for a rational relationship, while quite deferential, ‘ensure[s] that classifications are not drawn for the purpose of disadvantaging the group burdened by the law.’”
b. Sexual orientation discrimination is distinct from, but related to, sex discrimination
· History of Discrimination  discrimination based on stereotypes
· Unrelated to ability to contribute
a. “Same-sex couples are identical to opposite-sex couples in the characteristics relevant to the ability to form successful marital unions.”
b. California law permits and encourages gays and lesbians to become parents.”
· Immutability – 
a. Judge Walker�
i. What are the constitutional consequences if the evidence shows that sexual orientation is immutable for men but not for women? Must gay men and lesbians be treated identically under the Equal Protection Clause?”
ii. “Assume the evidence shows that sexual orientation is socially constructed. Assume further the evidence shows Proposition 8 assumes the existence of sexual orientation as a stable category. What bearing if any do these facts have on the constitutionality of Proposition 8?”
b. “Individuals do not generally choose their sexual orientation.”
c. “CA has no interest in asking gays and lesbians to change their sexual orientation.”

c. Statement of Attorney General on DOMA Litigation
· [T]he President has concluded that given a number of factors, including a documented history of discrimination, classifications based on sexual orientation should be subject to a more heightened standard of scrutiny.”

IV. SEXUALITY AND FREE SPEECH
· 1st Am and LGBT community
· Central to creating an identity as a gay/lesbian/bisexual – by coming out meeting others
· Enables LGBT to create groups/communities and cultures
· Protects LGBT from historical government attempts to regulate speech 
· Historically
· Fed gov attempts to silence sexual minorities by firing public employees on the basis of sexual orientation
· Banning formation of gay student organizations
· Denying legal recognition to organizations and establishments that primarily serve lesbians and gay man (through refusals to incorporate, to grant tax exemptions, or to license)
· Forbidding gay people to assemble and to rally for political change
· Censoring homoerotic publications, pornography, speech and artwork
· Look at what schools can regulate 
· Gay and straight alliances 
· The ability to organize groups and advocate a position
· When conduct = speech (ex. shirts with comments)
· Speech about identity  Ex. Don’t ask don’t tell is prohibiting you from speaking about your identity
A. Viewpoint Discrimination & School 
· GENERAL RULE  Students have free speech rights 
a. Tinker v. Des Moines Independent (SC 1969) – student protested Vietnam war by wearing black armbands to school.  Bc of the message of protest – students were asked to remove armband or be suspended.  The ’s challenged bc wearing armbands is a form of speech and protected by the 1st Am.  School argued students are stripped of their rights when they come to school 
i. HELD  Students have free speech rights, and schools cannot discriminate based on viewpoint
1. Students do not shed their constitutional rights to freedom of speech or expression at the schoolhouse gates
ii. FACTORS  - School may regulate when student speech/expression  - ASK
1. Is likely to cause a material and substantial disruption or 
a. Must be based on real fear, not speculative or hypothetical disruption
b. Can’t be based on heckler’s veto
2. Invades the right of others (namely the other students)
b. TINKER EXCEPTIONS – 3 areas where schools can regulate or prohibit
1. Use of vulgar, lewd, and offensive speech
· Bethel School District v. Fraser (1986) – lewd speech
· School disciplines a student who gives a lewd speech – “he is firm in his shirt …take an issue and nail it to the wall.  He goes to the SC
· "I know a man who is firm - he's firm in his pants, he's firm in his shirt, his character is firm - but most [of] all, his belief in you the students of Bethel, is firm. Jeff Kuhlman is a man who takes his point and pounds it in. If necessary, he'll take an issue and nail it to the wall. He doesn't attack things in spurts - he drives hard, pushing and pushing until finally - he succeeds. Jeff is a man who will go to the very end - even the climax, for each and every one of you. So please vote for Jeff Kuhlman, as he'll never come between us and the best our school can be. He is firm enough to give it everything." 
· SC  SCHOOL CAN REGULATE LEWD SPEECH 
· Tinker was not concerned with Lewd speech
· 1st Am. did not prohibit schools from prohibiting vulgar and lewd speech bc it would be inconsistent with the “fundamental values of public school education”
· Student argued that this was political speech – retarded argument
2. Sponsored speech 
· Hazelwood School District v. Kulhmeier (1987)
· Teen pregnancy article in school sponsored publication.  Principal did not want to publish – student brought action for 1st Am.
· HELD  - 1st Am did not require schools to affirmatively promote particular types of student speech.  Schools must be able to set high standards for student speech disseminated under their auspices, and that schools retained the right to refuse to sponsor speech that was "inconsistent with 'the shared values of a civilized social order.'" Educators did not offend the 1st Am by exercising editorial control over the content of student speech so long as their actions were "reasonably related to legitimate pedagogical concerns." The actions of principal Reynolds, the Court held, met this test.
· This is not student speech but its sponsored speech

3. Messages that promote illegal drug use
· Morse v. Frederick (2007) – Bongs Hits 4 Jesus - illegal drug speech? 
· Schools can prohibit students from displaying messages that promote illegal drug use.  
· STEVENS  Majority - although students do have some right to political speech even while in school, this right does not extend to pro-drug messages that may undermine the school's important mission to discourage drug use
· Speech rights of public school students are not as extensive as those adults normally enjoy, and that the highly protective standard set by Tinker would not always be applied.

c. Schools – Expressive Conduct
· Fricke . Lynch ( D.C. Rhode Island 1980)– SEXUAL ORIENATION - two gay guys wanna go to prom together.  The principal does not want to let them go to the prom – for safety reasons  earlier threats and violence for student asking to bring a guy to prom.  After suit violence and threats against .  has escort and special parking on campus after. 
· Is Aarons prom going is expressive speech
· RULE (Bonner 1st Cir) The message an activity seeks to convey is speech protected under 1st Am. 
· Activity here has significant expressive content - He just wants to go w/ the same sex date bc he is gay – bc of the context this is a political statement for equal rights
· Court  believes Aarons desire to attend the dance with gay man is a political statement.  
· This is not a gag to draw attention – this is a meaningful statement by the student
· O’Brien Test (in Fricke) – here really 3&4 matter
· 1. Was the regulation within the constitutional power of the government
· 2. Did it further an important or substantial government interest
· 1& 2  here school has an important interest in student safety and has the power to regulate students conduct to ensure safety
· 3. Was the governmental interest unrelated to the suppression of free expression? AND
· Here  Suppression of free expression bc of the message it may cause even though based on the principal’s testimony the reason for denying attendance was for threat of violence and not to squelch a message bc of its content

· 4. Was the incidental restrictions no greater than essential to further that interest?
· There was ALTERNATIVE METHODDS – the school could have taken security measures to control risk of harm
· 1st Am Analysis for Schools - Bc you have less rights in school
· You might win under the O’Brien test – but that was adults outside school
· Here in the school context there are other hurdles to be successful
· Tinker Standard
· Is there a disruption
· School  he got punched already 
· Court  classes are not cancelled, interrupted, - there is no material and substantial interfere
· BUT  there was no hecklers veto 
· 1st Am. does not tolerate mob rule by unruly school children
· Just cuz some students don’t agree – does not mean the other students right should be restricted in their rights
· Disturbance here does not interfere with school work
· Invades the right of others
· ’s conduct here is quiet and peaceful, it demands no response from others – they can be ignored at the dance – any interference with others rights is due to violence by other students
· Court here refuses to deal with EP claim as 1st am is enough to win

· Doe v. Yunits (Mass. SC 2000) –  GENDER IDENTITY -  is a 15 yearold tansgender (M-F) and wants to attend school wearing female clothing.  Dress code “prohibits clothes that are distruptive or distractive to education and effect safety of students.  Therapist determine it was medically and clinically necessary for mental health to wear female clothes.  ’s cite occasion where male student almost hit her bc she said they had oral.  Claim  blew kisses, grabbed butt.  Suspended for using male restroom.  argue that  is not barred from attending school just limited to what she can wear. 
· Texas v. Johnson TEST (flag burning case_
1. Clothing = expressive speech?
· Meant to convey message?
· TEST - Symbolic acts constitute expression if the actor’s intent to convey a particularized message is likely to be understood by those perceiving the message
· Here – ’s choice of dress is to express herself & gender identity  not merely personal preference but a necessary symbol of her identity
· Understood to convey that message?
· The students and faculty understand that ’s clothing is to convey a message of her gender identity
2. Is ’s conduct meant to Suppress that speech
· O’Brian Test
· ’s actions directly suppress the speech bc biological female students can wear the same clothes
· Not content – neutral regulation bc females are not suspended for wearing skirts…
3. Tinker test  “material and substantial” disruption 
· No heckler’s veto
· There is not disruption even though she was acting out with pinching butts and blowing kisses – because the issue here is dress code and not her actions 
· If females dressed in similar way they would not be considered disrupting school

d. Schools – Religious Speech & Viewpoint Discrimination DUELING T-SHIRTS
· Harper v. Poway (9th Cir)  student suspended for wearing a T-shirt “Homosexuality is Shameful)
· Nuxoll v. Indian Praire School (7th Cir)  student not allowed to wear t-Shirt “Be Happy, Not Gay” in response to “day of Silence”
· Applying Tinker
· T-shirts are considered speech
· Schools can’t regulate the viewpoint of students – can’t silence 
· EXCEPTIONS don’t apply – not drug related/ not lewd or vulgar / not sponsored speech
· FACTORS
1. Material and substantially disruptive
a. Will not allow heckler’s veto – the student whose speech is at issue – a reaction to the student is not gonna satisfy this 
b. The t-shirts here are not disruptive
2. Invades the right of others 
a. Physical confrontation
b. Emotional/Psychological intrusion
c. Harper  students may be injured by verbal assaults on the bases of a core indentifying characteristic (race, religion, sexual orientation) have a right to be free from such attacks from schools 
1. Looks at case of students displaying confederate flags in a school where racial tensions – the school was allowed to regulate bc it is injuries to the minority students/black students esp in the context of the display
2. IN this case there have been issues of homosexuality in the school – the context here indicates it hurts others
a. Looks at studies of suicide among homosexual students
b. School is a safe place for some students
c. COUNTER  this is a good thing bc it encourages the exchange of ideas- and even by having a day of silence its inviting students to pose opposite viewpoints
d. Nuxoll  t-shirt might be derogatory but it is highly speculative that allowing  to wear a T-shirt would have even a slight tendency to provoke incidents, or poison the educational atmosphere.  
· school has failed to justify the ban
· future the court has to strike a balance bt the limited constitutional rights of a HS student to campaign inside the school against the sexual orientation of other students and the school’s interest in maintaining an atmospheres in which students are not distracted from their studies by wrenching debates over issues of personal identity.  

e. Schools – Associated Rights
· Equal Access Act (EAA 1984) 
· public schools that create a limited open forum (by allowing non-curricular student groups) must provide equal access to school facilities and publications
· ¨Exception:  group’s activities “materially and substantially interfere with the orderly conduct of educational activities”

· Straight & Gays for Equality v. Osseo Schools (8th cir 2006) –  argue the school has violated Equal Access Act by affording certain noncurricular groups designated as curricular student groups (cheearleading & synchronized swimming) w/ greater access to school facilities and communication options that noncurricular groups such as SAGE.
· EAA  prohibits public schools with a limited open forum from discriminating against students desiring to hold meetings on the basis of political, religious, philosophical, or other content of the speech.  – once given to one group must be given to all groups the equal access to meet 
· SC – noncurriculum group = any student group that does not directly relate to the body of courses offered by the school. 
· HOLDS  SAGE does not have equal access to avenues of communication as other noncurriculum groups as cheerleading and synchoronized swimming..  
· No classes on cheerleading or synchoronized swimming – not concerned with the body of courses as a whole and no credit for it
·  can close the limited forum by disallowing it to all.  Also, can offer credit for cheerleading/swimming.  

B. Pro/Anti-Gay Speech
· considers legal issue when private, non-governmental organizations deny equal opportunities to gay and bisexual people
· In such cases, those harmed have to rely on non-discrimination statutes and principles – can’t rely on constitutional protection
· Raise 1st Am rights
· 
a. 1st Am. – Expressive Association
· Roberts v. United States Jaycees (SC 1984) – Jaycees ban on women members.  
· At the time of the case women are in the Jaycees but did not have voting rights
· Freedom of association 
· Right to associate for the purpose of engaging in those activities protected by the 1st Am – speech, assembly, petition, for the redress of grievances, and the exercise of religion
· Freedom of association therefore plainly presupposes a freedom not to associate
· The nature and degree of constitutional protection afforded freedom of association may very depending on the extent to which one or the other aspect of constitutionally protected liberty is at stake in a given case
· This has to be expressive association  You say just as much by the your association
· TEST like SS
· Infringements on the right to expressive association “may be justified by regulations adopted to serve compelling state interests, unrelated to the suppression of ideas, that cannot be achieved through means significantly less restrictive of associational freedoms 
· INTEREST HERE was eradicating discrimination based on sex
· How do women impact Jaycees message?
· Most of the resolution adopted over the years by the Jaycees have nothing to do with sex
· If the Jaycees are forced to admit women as voting members, they could still exclude individuals “with ideologies or philosophies different from those of existing members.”
· Court rejects claims that admitting women will change the content or impact of the organization’s message; this claim is based on sex stereotypes
· Women are not sending a message just by being a women 
· HELD - the Jaycees chapters lacked "the distinctive characteristics that might afford constitutional protection to the decision of its members to exclude women." The Court reasoned that making women full members would not impose any serious burdens on the male members' freedom of expressive association. The Court thus held that Minnesota's compelling interest in eradicating discrimination against women justified enforcement of the state anti-discrimination law. The Court found that the Minnesota law was not aimed at the suppression of speech and did not discriminate on the basis of viewpoint.

· Hurley v. Irish-American Gay, Lesbian. & Bisexual Group of Boston (SC 1995)
· Veterans' Council claimed that forced inclusion of GLIB members in their privately-organized parade violated their free speech.
· The gay and lesbian group want to march in the parade sponsored by the city – but was turned to a private organization.  

· Parades are a form of expression – not just a motion - 
· The word parade is used to indicate marchers who are making some sort of collective point not just to each other but to bystanders along the way
· Parade is EXPRESSIVE – even though a lot of voices and not generally policed
· The gay and lesbian group is an expressive group 
· The anti-discrimination law applies – and the parade is a public accommodation
· HELD – The state requiring private citizens who organize a parade to include a group expressing a message that the organizers do not wish to convey violates the 1st Am by making private speech to the public accommodation requirement. Such an action "violate[s] the fundamental First Amendment rule that a speaker has the autonomy to choose the content of his own message and, conversely, to decide what not to say."
· Here  allowing the gays to participate alters the message – 
· For the Mass court – not to discriminate – had to allow the gay people in as gay people
· SC – you have to allow gay people in – you don’t have to allow the gays in under the gay banner
· ANTI DISCRIMINATION ONLY SAYS You get to be there 
· Purpose – eradication of sexual orientation discrimination 
· But not the same as gender – there is a ranking of discrimination 
· Here did not leave it to Mass vs. in the Jaycees left it to the Minnesota purpose
· Unlike the Jaycees where allowing women in does not change the message of the Jaycees
· Allowing the gay and lesbian group as a gay and lesbian group changes the message of what the parade is trying to accomplish

· Boy Scouts of America v. Dale (SC 2000) – Split decision – Dale is expelled from scout master bc Dale was gay and that was not in line with the goal of the boy scouts
· HELD  - the lower courts decision requiring BSA to readmit Dale violated the constitutional right of freedom of association of the BSA
· Mission of BSA to be morally straight an dclean 
· Opposition of homosexuality is part of BSA’s expressive message and allowing homosexuals as adult leaders would interfere with that message
· DISSENT STEVEN – 
· “The organization must at least show it has adopted and advocated an unequivocal position inconsistent with a position advocated or epitomized by the person whom the organization seeks to exclude.
· ¨Why? - “If this Court were to defer to whatever position an organization is prepared to assert in its briefs, there would be no way to mark the proper boundary between genuine exercises of the right to associate, on the one hand, and sham claims that are simply attempts to insulate nonexpressive private discrimination, on the other hand.”
· Reinquest  the presence of an avowed
· The difference between Dale and the hetero boy scout leader who accepts sexual orientation is the fact that Dale cant stop being gay but the hetero can stop being an activist  
· The gay person is always sending a message
· STEVENS  BS this is stereotype  - the fact that gay people are always gay
· This is different then marching in with a banner
· Under Hurley Dale should be included – what it didn’t allow was to allow anti-discrimination to send a message – this is allowed bc all he wants is access not to send a message – 
· but Reinquest says just being there is a message about preaching for gays.
· Roberts vs. Hurley differences
· Roberts did not say that keeping women out was not part of the goal of the Jaycees
· Hurly – there was more open message about homosexuality – Homosexuality is not the goal of the boyscouts 
· Rumsfeld v. FAIR (US 2006)
· Law school restricted military recruiter access bc of DADT
· ¨Congress enacted Solomon Amendment, which would take away federal funds if schools deny access to military recruiters on equal terms.
· ¨Law schools sued under First Amendment.
· Is it like Dale
· This is different bc this is the military
· This is like Dale and Hurley bc there is a policy in the books and its enforced
· SC  this is not like Hurley and Dale
· Not Dale – bc its not about inclusion – military is not becoming a law student just there to recruit
· Law students know that the military is not the law school and the laws schools message is not the same as the military
· Law schools is not accepting the military as a member and recruiting is not a parade
· The office of career services is not speaking when it allows recruiting
· Nothing inherently expressive that makes it like HURLEY
· Law school is the exchange of ideas thus there is an opportunity for counterspeech and that is very valuable
· Christian Legal Society v. Martinez (SC 2010)  - UC Hastings policy is to allow anyone to join club
· Policy  all-comers – Groups must allow any student to participate, become a member, or seek leadership positions in the organization, regardless of the student’s status or beliefs
· Christian society had a lesbian in the group – the position of the group is
· ¨Bylaws require members to sign “Statement of Faith” and conduct lives in line with certain principles. NEED BELIEFS THAT ARE IN LINE W/SOCIETY GOALS
· Sex is proper only between a man and a woman within marriage.
· “Unrepentant homosexual conduct” constitutes grounds for exclusion.
· Religious convictions that differ from Statement of Faith constitute grounds for exclusion.
· ISSUE:  May a public law school condition its official recognition of a student group – and the attendant use of school funds and facilities – on the organization’s agreement to open eligibility for membership and leadership to all students?
· Ginsberg – the fear is waste bc nobody has a time to join a group just to undermine its values 
· Its too late to argue what the policy is – it’s a all comers policy – CLS argues the UC could atler its policy to allow organizations to exclude students if the students “beliefs and conduct” did not correspond with those of the student organization – but not allow exclusion based on statutes
· COURT  this is too hard bc the line is so blurred
· CLS argues did not exclude bc of sexual orientation but bc it was not in line with the goals of the club
· COURT  rejects the distinction – its like tax on yamakas is a tax on jews
· Can Hastings condition a official recognition
· Schools are limited public forum and can open up the school for limited speech – the school is not like a park or a street
· In a school setting content restrictions are ok as long as it is neutral
· TEST  whether the regulation is reasonable and viewpoint neutral
· NOT the restrictive test  because this is not restricting speech  
· Also its not restricting – unlike Dale where you have to include the person – you only have to include the person if you want recognition and the state subsidy
· Dale, hurly, Roberts compelled a group to accept with no chance to opt out
· Also schools need more latitude – limited public forum allows regulation
· If you were to use expressive association then there needs to be a compelling purpose – if this test was applied UC Hastings would need to meet a lot higher bar – bc that would undo why it’s a limited public forum
· ALITO – this is an expressive association case
· APPLY THE TEST – the policy of the school
· Is it reasonable  
· It encourages tolerance, counterspeech, 
· Also students pay fees that go to student organization – and bc the students cant choose where their money goes then they need to be able to join any group 
· All comers policy – its more easily administrative – its easier then doing a non-discriminatory policy
· VIEWPOINT NEUTRAL
· CLS argues this is burdening them more then anyone else
· GINSBERG – no this does not target your views its regulating conduct 
· 5-4 policy  this is fine the all-comers are ok
· this is the smart move for lawschools to adopt bc the anti-discriminatory question is still open
C. Pornography 
· no SC cases 
· EXAM  no biggie
a. Feminist Campaign  Catherine Mackinnon 
· Mackinnon & Dworkin drafted the 1st feminist anti-pornography ordinance (in Indianapolis) Purpose bc porn creates and maintains inequality of the sexes
1. Statute  Pornography is “the sexually explicit subordination of women, graphically depicted, whether in pictures or in words, that also includes one or more of the following:
i. women are presented as dehumanized sexual objects, things, or commodities; or
ii. as sexual objects who enjoy pain or humiliation; or
iii. as sexual objects who experience sexual pleasure in being raped; or
iv. as sexual objects tied up or cut up or mutilated or bruised or physically hurt; or
v. in postures of sexual submission;
vi. women’s body parts – including but not limited to vaginas, breasts, and buttocks – are exhibited, such that women are reduced to those parts; or
vii. as whores by nature; or
viii. being penetrated by objects or animals;
ix. in scenarios of degradation, injury, abasement, torture, shown as filthy or inferior, bleeding, bruised, or hurt in a context that makes these conditions sexual.
 the use of men, children or transsexuals in the place of women is pornography
2. Created cause of action for monetary and injunctive relief against anyone who produced, sold, exhibited, or distributed porn
3. Anti-pornography ordinance  The council finds that pornography is central in creating and maintaining the civil inequality of the sexes.  Pornography is a systematic practice of exploitation and subordination based on sex which differentially harms women. 
· MacKinnon’s view  Woman can’t freely consent to engage in porn
· Porn is just the same abuse/rape but under a different name
· Makes man think woman love to be fucked, abused harassed
· Subordinates Women
· Sexualizes Violence
· Leads to rape & Sexual violence
b. Lesbian/Sex-Positive Response
· Ordanance is based on our culture’s old, repressive approach to sexuality.  
· Evidence  be suspicious of using narratives & antecedes
· Women’s Agency
· Gay sexuality
c. Condom-less Pornography
· Regulation 
· Legal Remedy
· Porn actors as SEX workers

V. EMPLOYMENT
· focus in class is private employment
· REGULATON OF EMPLOYEMENT  LAW
	PRIVATE EMPLOYMENT (at Will)  can fire you at will but subject to Anti-discrimination law
	PUBLIC EMPLOYMENT  government jobs

	- Statutory Law
	- Constitutional norms  must comply with the constitution

	- Collective Bargaining Agreements
	Statutory Law

	- Company policies  in the context of ant-discrimination policies
	Collective bargaining Agreements

	
	Civil Service Agreements



A. Private Employment – Title VII, ENDA
· Kenji Yoshino  “Covering: The Hidden Assault on our Civil Rights”
· Covering vs. Passing
· Covering  Pertains to Obtrusiveness – “ persons who are ready to admit possession of a stigma … may nonetheless make a great effort to keep the stigma from looming large”
· Ex.  Woman told to “play like man and make child responsibility invisible” “be macho”
· Passing  Pertains to the visibility of a particular trait
· New discrimination  against a subset of groups that fails to assimilate to mainstream norms
· Robin Shahar case – lesbian changed name after marriage to lover (name means the dawn”)  fired bc married to a lesbian.  Gays at the work place are now days covering and not trying to pass

· Private employment  in the context of at will employment
· At will  employment is solely within the discretion of, or “at will of” the employer. 
· Can be fired/hired for any reason or no reason
· Statutory Protection
· TITLE VII  Fed law prohibiting discrimination in almost all emplyent in the US on the basis of race, color, religion, sex, or national origin.  
· NO FEDERAL LAW prohibiting discrimination on the basis of sexual orientation 
· TITLE VII & LGBT 
· Courts have rejected that sexual orientation and/or gender identity fall within meaning of sex under Title VII
· 20 states prohibiting discrimination on sexual orientation 
· 12 states  on gender identity grounds
· local governments also protect based on sexual orientation/gender
· TITLE VII CLAIMS  prohibits the “differential treatment” of employees on any of the grounds listed
· Also prohibits on 2 theories
i. Disparate Treatment
· Explicit policy or treatment
· Ex  Women must wear pearls to work
ii. Disparate Impact
· Facially neutral policy or treatment that has negative and disproportionate effect on protected group
· After prima facie showing, employer avoids liability by showing policy is job-related and required as a matter of business necessity 
· TITLE VII – GENDER IDENTITY
i. Quid Pro Quo
· Express – have sex with me or you are FIRED
· Employer or supervisor took “tangible employment action” against  (firing, demoting, refusing to promote) bc of ’s refusal to submit to or continue sexual relations
· Interpret it very narrowly – expressive words?

ii. Hostile Work Environment
· Harassment was “sufficiently sever and pervasive to alter the conditions of employment and create an abusive work environment”
i. Creates a work place that is sufficiently hostile to one sex so as to make it difficult for the subject of the harassment to do their jobs
ii. Compared to Quid Pro  harassment usually takes place before a tangible employment decision is made regarding the employee
· ELEMENTS
i. Severe or Pervasive
ii. Must be both objective and subjective
a. The person must actually believe
b. And a reasonable person would have understood
c. THIS DEALS WITH SUPER EMOTIONAL EMPLOYEE
· Meritor Savings Bank v. Vinson  SC 1986 - Case distinguished bt Quid Pro Quo and Hostile Work Environment. Dealing with hostile work environment – Female EE worked 4 years at the bank, took a leave of absense and was fired (excuse excessive use of the leave).  Lady claimed she was subjected to sexual harassment. Boss took her to dinner and made advances – she gave for fear.  Had sex at work a bunch of times.  Fondled her in front of others. Stopped when she said I got a man.    He calls bs – never asked for shit.  
· This is sexual harassment bc she is a women and the supervisor is a male and there is pressure for the women to have sex with the man and it’s a harassment 
· What about the equal opportunity harasser

· PWC v. Hopkins  (SC 1989) senior manager up for partner.  Held over for reconsideration – next year no reconsideration.  Sued for Title VII discrimination based on sex.  Only 7 partners – in her year out of 88 up for partner she was the only one as a woman.  Hopkins described as “strong character” “outstanding professional.”  Her reviews were “macho” “Overcompensated for being a woman” “needs a course in charm school” “went from tough talking somewhat masculine hard-nosed manager to an authortive, formidable, but mush more appealing lady ptr candidate” “should walk more feminenly, talk more feminenly, dress more feminenly, wear makeup’s, have her hair styled and wear jewelry.” 
· FISK   expert testimony – this is based on sex stereotypes based on the comments
· Lower court  found PWC did nothing to disavow reliance on comments and HELD  unlawfully discriminated against Hopkins on the basis of sex by conclusively giving credence and effect to partners’ comments that resulted from sex stereotypes
· SC
· Sex Stereotyping  “An ER who acts on the basis of belief that woman cannot be aggressive, or that she must not be, has acted on the basis of gender.”  PWC invited comments by partners to evaluate partner and based decision on the evals.
· HELD  ER could avoid liability by disparate treatment if it could demonstrate it would have taken the same action in the absence of the discriminatory motives  but here clearly motive 
· TITLE VII’s prohibition of discrimination based on sex stereotypes “because of sex” bars gender discrimination including discrimination based on sex-stereotypes
· Women’s Double- bind
· “An ER who objects to aggressiveness in women but whose positions require this trait places women in an intolerable and impermissible catch 22: out of a job it they behave aggressively and out of a job it they do not.  Title VII lifts women out this bind.”
· IMPLICATIONS of PWC
· Smith v. City of Salem  (6th Cir. 2004) Smith was a tranny transitioning from male to female – had GIDisorder and followed the medical transition protocol.  Worked in the fire department – people said he was not “masculine enough”  Told supervisior about transition.  City officials met and came up with plan to subject Smith to psychological testing.    
· CLAIM - If he had been a women and not a man they would not have told him he is not masculine enough 
· “By holding that Title VII protected a woman who failed to conform to social expectations concerning how a woman should look and behave, the SC established that Title VII’s reference to “sex” encompasses both the biological differences bt men and women, and gender discrimination, that is discrimination based on failure to conform to stereotypical gender norms.
· Previous cases - Sex does not include sexual identity or trannys 
· Tranny – sex stereotypes is a discrimination based on PWC – “ER who discriminate against men bc they do wear dresses/makeup/act feminenly = engaging in sex discrimination bc it is based on victim’s sex
· COURT  “The discrimination Smith experienced was based on his failure to conform to sex stereotypes by expressing less masculine, and more feminine mannerisms and appearance”
· PROF  thinks this is going too far

· Ulane v. Eastern Airlines (7th Cir 1984) – NOT GOOD LAW
· Pilot hired as a man and fired when  went from male to female.  Took hormones, got a revised birth certificate and went back to work as a female.
· HELD  Title VII does not protect transsexuals
· Congress had a narrow view of sex in mind and never considered nor intended Title VII apply to anything other than the traditional concept of sex.
· SEX ≠ Sexual preference/sexual identity
· Only congress can go as far as including trannys in the definition of sex – and until it does the court cant do it
· Claim discriminated against bc woman – no support.  The  discriminated bc she was a tranny not bc she was a woman.  
· Schroer v. Billington (DC Cir 2008) - this is discrimination based on sex for trannys
· Hired as a man – starts transitioning – and then the person told about transitioning.  Offer for employment is revoked and the second best candidate is hired.  
· Sex Stereotyping
· Jesperson  dress code case – upholding gender differentiated dress policy in casino
· Distinguished – that case was about generally applicable policy that affected women and men as classes; this is about direct treatment of Schroer based on sex stereotypes
· This is different then dress code bc this is about one specific employee based on how she should act and not act – this is different then dress code policy
· Here  doesn’t matter whether action was bc  was “insufficiently masculine man, an insufficiently feminine woman, or an inherently gender-nonconforming transsexual.”
· HERE  straightforward sex discrimination – discrimnation bc of sex
· Gender identity = component of sex
· The library revoked the offer when it learned that a man namend David intended to become, legally, culturally, and physically a woman named Diane.
· Court uses Religious Convert Analogy

· TITLE VII & SEXUAL ORIENTATION
· Bootstrapping Problem - Remember Smith
· Status of “transsexual” should not be used to escape Title VII’s reach “by formalizing gender non-conformity into an ostensibly unprotected classification.”
· Potential Title VII Theories for Sexual Orientation
· Sex includes Sexual orientation
· Sexual Orientation discrimination is a form of sex discrimination
· Sex Stereotyping
· Same-sex sexual harassment covers sexual orientation discrimination 
· DeSantis v. Pacific Telephone & Telegraph (9th Cir 1979) a man wore an earring and it was a sign that he was gay.   The school also had an issue with gender non-conformity
· Congress passed Title VII for prohibition on sex  interested in equality of women and women workers
· Nothing in Title VII history to protect gays and also inaction by legislature its an indication that sexual orientation is not part of title VII
· Employment criteria for man and woman is different
· Court does an equal application though
· Claim about an earring is a sex stereotype claim
· Sexual harassment is an actual case under Title VII
· NOT GOOD LAW  this is only to give us what it was before TITLE VII
· ULANE IS NOT GOOD LAW EITHER
· Before Oncale - Lower courts if same sex harassment is actionable under Title VII
· Some no
· Some yes 
· Actionable if harasser is gay

· Oncale v. Sundowner Offshore Services (SC 1998) – changed DeSantis & Ulane
· A man was working on a oil rig brought claim for sex discrimination. Sexual harassment by male coworkers - Threatening to rape the guy and molesting/sexual assault with soap.  The guy leaves bc he is scared that he will get raped.  
· HELD  Title VII protection against workplace discrimination bc of sex applies to harassment in the workplace bt members of the same sex.
· Scalia   same sex sexual harassment is covered by Title VII
· All you have to show that the harassment is bc of sex  discrimination based on sex is actionable so long as it places the victim in an objectively disadvantageous working condition, regardless of the gender of either the victim, or the harraser
· Title VII covers same sex harassment
· When  
· 1. Homosexual harasser (sexual desire)
· Need to show the harasser is gay 
· Conduct need not be motivated by sexual desire to support an inference of discrimination on the basis of sex
· Private lives are set on trial – leads to outing
· 2. General hostility toward members of same sex in workplace
· Hostility by male supervisors 
· 3. Direct comparative evidence about both sexes in mixed sex workplace
· DOES ONCALE FIT INTO THIS
· 1 Hard to show that these guys are gay – does not meet 1
· None of them are out as gay
· 3 does not help bc this is a single sex workplace and can’t provide direct comparative evidence
· SC reverses the 5th circuit says that it is actionable – but the SC does not say they win
· Remands with instructions as to what title VII law means in this context

· Rene v. MGM Grand Hotel (9th Cir 2002) - male butler gets harassed for sexual orientation.  Include whistling, forcing him to look at naked pics, blowing kisses
· 9th circuit analysis
· Fletcher (plurity)  it is actionable under title VII – bc they are touching his male parts that is based on sex – offensive touching of sexual nature
· We don’t inquire if the women is a lesbian –
· The bank manager is harassing a women and ask for man – we never ask if the women was a lesbian
· SEXUAL ORIENTATION IS IRRELEVANT
· Pregerson 
· Uses Hopkins based on gender non-conformity –
· Don’t know if being gay is gender non-conformity – whats important to find gender stereotyping for gays they say that sexual orientation is important
· Sexual orientation here IS ABOUT STEREOTYPES 

	
	Fletcher (plurality)
	Pregerson (Concurrence)
	Hug (Dissent)

	Precedential Read
	Broad reading of Oncal
	Broad reading of Hopkins
	Narrow reading of Oncale & Hopkins

	Title VII Conclusion
	Offensive Sexual touching
	Gender non-conformity/sexual orientation relationship
	Need showing that treatment is “because of sex”

	Claim
	Sexual harassment
	Gender Stereotyping harassment 
	Neither



· Employment non discrimination Act (ENDA)
· Includes sexual orientation and gender identity (latest draft)
· No affirmative action
· No Disparate impact claims
·  when you have an employer and you get spousal benefits – and same sex couples will not get it
· FEDERAL  does not treat both hetero and homo as married and unmarried couple applies to everyone
· Exemption for religious organizations, schools, corporations, and associations
· Military exemption
· Employee Benefits  Nothing in this act shall be construed to require a covered entity to treat an unmarried couple in the same manner as the covered entity treats a married couple for purposes of employee benefits
· Definition of Marriage – As used in this Act, the term “married” refers to marriage as such term is defined in § 7 of Title I (Defense of Marriage Act)

B. Public Employment – Civil Service, Education, Military
· Only in the context of “Don’t Ask Don’t Tell” 
· Cases used to explore how the courts are interpreting Lawrence v. Texas
· Military Regulations – 
· WHO’s Targeted
· 1981  Engage in homosexual conduct, or by their statements, demonstrate a propensity to engage in homosexual conduct
· DADT
· Engage in, attempted to engage in, or solicited another to engage in homosexual act OR
· Stated that s/he is homosexual or bisexual OR
· Marriage or attempted marriage to same-sex partner
· Who is HOMOSEXUAL
· 1981  Person who engages in desires to engage in, or intends to engage in homosexual acts
· DADT  Person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts
· WHAT IS A HOMOSEXUAL ACT
· 1981  Bodily contact, actively undertaken or passively permitted, between members of the same sex for the purpose of satisfying sexual desires
· DADT  
· Same as 1981 PLUS
· Bodily contact which a reasonable person would understand to demonstrate a propensity or intent to engage in an act described above
· DEFENSES/EXCEPTIONS
· 1981  Departure from usual and customary behavior, and doesn’t desire to engage in or intend to engage in homosexual act
· Queen for a day
· DADT
· If in first part of policy (act), can show unusual but must show no propensity to engage in homosexual acts
· If in second part (speech) can show not a person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts 
· MILITARY – READING LAWRENCE   Responsible for knowing how SDP is applied in these cases 
·  Lawrence goes to the standard of review and Analysis

	
	Cook v. Gates (1st Cir. 2009)
	Witt v. Dep’t of Air Force (9th Cir. 2008)
	Log Cabin Republicans v. US (C.D. Cal. 2010)

	Claims
	SDP/EP/1st. Am freedom of speech
	SDP/PDP/EP
	SDP/EP/ 1st Am

	Fundamental Right?
	Not a FR  “protected liberty interest” – for adults to engage in private/consensual sexual intimacy
	Not a FR but a “significant liberty interest”
	Witt  did not say FR – used HS language – seems like IS here
- Argued the Witt standard - IS

	Level of Scrutiny from Lawrence
	Something bt SS and RB  some form of HS – balancing of constitutional interest
	HS applied  court says this is like IS in EP (See Craig v. Boren)
Not SS – bc did not do SS analysis
	HS  Bc Witt says so

	Why? Where does it get that Lawrence applied that level
	1. Relied on FR cases
2. The language used in Lawrence was in step with FR cases
3. Relied on Steven’s dissent from Bowers v. Hardwick (individual decision on intimacy is a liberty protected” relied on more explicitly FR 
4. If Lawrence applied traditional RB (when not protected interest) the statute would have been ok
	5. It overruled Bowers – there is a liberty interest at stake vs. Bowers framed the issue a FR and this case overruled the holding in Bowers that it was not  a FR
6. Relied on HS cases – (Casey/Roe/Griswold).  It did not talk about Romer which was an RB case
7. Balancing/liberty intrusion with gov. interest – if RB would not need a state interest to justify intrusion
	Applied Witt  which Applied Sell

	Standard
	Balancing Test  Gov’t intrustion v. instrusion????
	3 part balancing Test
1. Important gov’t interest
2. Intrusion significantly furthers gov’t interest
3. Necessary to further gov’t interest
	

	Application to SDP
	- Lawrence was for private but not all sexual intimacy – this is such type beyond reach of Lawrence
	- gov’t has an important purpose – military
- not sure if intrusion to Witt furthers interest &
- not sure if less intrusive means are available to get interest

	

	Other Claims
	 deference given to the military
- dismiss challenge
	Challenge to DADT
· As applied challenge
1. Remanded on this claim
2. TC  DADT as applied to Witt is unconsitutional
	Challenge to DADT  Facial Challenge
· DADT doesn’t stand bc it is unconsitutiona – the gov’t interest asserted does not achieve the DADT 
· The policy undermines the interest and damages the unit



EXAM – EMPLOYMENT 
· TITLE VII  Discrimination “Because of Sex”
· Sexual Harassment
· Harassment Occurs because of the sex of the Victim (Heterosexual Paradigm)(Meritor Savings Bank)
· Quid Pro Quo v. Hostile Work Environment
· Same sex harassment – extended by  Oncale  
· If sexual harassment is bc of sex and extended to homosexual - What does it reach? - Equal Opportunity Harasser?/Bisexual harasser
· Sex Stereotypes
· Expanding “Because of Sex” to include gender Norms
· Women’s Double Bind - PWC v. Hopkins
· Title VII Application to Gender Identity/Trannys
· Pre Hopkins Approach – Ulane
· No coverage 
· Legislative Intent
· Post – Oncale/ Post - Hopkins Approach
· Smith  Sex Stereotype discrimination; per se sex discrimination?
· Schroer  sex stereotype discrimination; straightforward sex discrimination (conversion reasoning)
· Title VII’s Application to Sexual Orientation/Gays
· Pre-Oncale, Pre-Hopkins – De Santis:
· No coverage
· Legislative intent
· Post-Oncale, Post-Hopkins:
· Rene v. MGM:
· Sexual harassment.  Reading Oncale too broadly?
· Same-sex sex stereotype harassment – hybrid claim.
· But see other cases rejecting claims – no coverage when s.o. implicated (“bootstrapping” problem
· ENDA  Employment Non-Discrimination Act  REVIEW
· Pending legislation to include sexual orientation and gender identity in federal employment discrimination law
· No disparate impact claims
· No couples – based benefits required
· MILITARY  READING LAWRENCE
· Compare Cook (1st Cir 2008) with Witt (9th Cir. 2008) and Log Cabin (C.D. Cal 2010)
· Lawrence as HS
· Like intermediate from EP Context
· Discussions of why Lawrence is HS and not RB

VI. FAMILY LAW – MARRIAGE & INTIMATE RELATIONSHIPS
· Intimate Relationships – Marital and Non-Marital Relationship Recognition
· marriage is a state law issue
· Fed will recognize the marriage of a state
A. Marriage Equality Movement
a. Organizing around marriage
a. PLUS
i. Economic & practical benefits  joint tax returns, inheritance w/o will
ii. Efficiency/ functional benefits of marriage
1. Society is organized into marriage
2. Marriage has its own set of rules and those flow responsibilities to the couple 
3. AND, some benefits are ONLY available to married couples – like social security benefits & health insurance benefits
iii. Private welfare rational 
iv. Marriage = priority – part of equal citizenship 
1. Michael Warner is critical to say gay people should have the choice its hard to fault people for their rights – its not their fault that they think marriage is a good thing – but the advocates know this
v. Marriage is a stepping stone 
vi. Politically  tests the dedication of non gays for recognition the full equality for gay people
vii. Provides the ultimate form of acceptance for personal intimate relationships
b. NEGATIVE – response from anti marriage folks
i. Other relationships/pluralism
ii. Michael Warner – consolidates power
iii. Stigma for unmarried

b. 1st Wave (1970s)  constitutional challenges to recognize marriage - came out NO on same sex marriage
· Singer v. Hara (Wash)
· Baker v. Nelson (Minn)  SC says there is no federal question – no JDX 
· Jones v. Hallahan (Ken)
c. 2nd Wave (1990s – 2003)
· Baehr v. Lewin (Haw.) – state case
· Baker v. State (VT)
· Goodridge v. Dept of Public Health (MA) – same sex couples have a right to marry.
· Decided a few months after Lawrence v. Texas
d. 3rd Wave (2004-2009)
· Civil Unions
· Lewis v. Harris (NJ) – passes civil 
· Nothing
· Anderson v. King County (WA)
· Hernandez v. Robles (NY)
· Conaway (Md.)
· Marriage
· In re Marriage Cases (Cal.)
· Kerrigan (CT)
· Vernum (Iowa)
e. Fourth Wave (2009 +) Federal Litigation
· Perry v. Schwarzenegger
· Gill v. OPM 

B. Constitutional Status of marriage
· Loving v. VirginiaI (SC 1967)
· FR under SDP – a right to marriage – a substantial and liberty interest
· Had a precursor in the 1920s
· Interracial marriage restrictions are not ok under Loving
1. At the time 16 states object interracial marriage  LIKE LAWRENCE when doing the time 
2. SC does not want to get ahead of public opinion  this is an argument
· Statute Pg 596 – 597  prohibits between nonwhites and whites
· State  both races are punished the same
· SC  this is targeted to keep nonwhites from marrying whites
· Underlying purpose is race discrimination 
· To keep the white race pure
· Race classification  SS 
· Protect marriage  bc it is a basic civil rights to marriage
· Also its to keep the human race continuing bc procreating
a. BAD for same sex bc it does not procreate
b. Perez v.  CA CASE – less about marriage and more about the right to choose a partner 
· Lawrence  gay/lesbians have liberty interest in the privacy of their home, in making decisions regarding sexual conduct, in their personal relationships 
· More at stake than having sex  the liberty to define oneself by seeking relationships and sex being part of it
· Goodridge v. Dept of Public Health (Mass 2003) – Mass SC holds same sex couples had a right to marry.  14 couples apply for marriage license and are denied – bring claim ban violates their rights under the state constitution
· Road to recognizing same sex relationships
· Doctrine  more than RB for SDP bc Romer did more than RB for EP
· Appeals court denies claim  marriage to same sex couple is not within a recognized fundamental right and the state has a legitimate interest in safeguarding marriage’s main purpose  procreation
· HOLDS  individuals has a constitutional right to marry same-sex partner in Mass – and the state may not “deny the protection, benefits, and obligations conferred by civil marriage to two individuals of the same sex who wish to marry
	
	Majority – Marshall
	Spina- Dissent
	Sosman - Dissent
	Cordy - Dissent

	SDP
	FR  Right to marry 
	Rights to SSM  which is not included in right to marry 
	
	NO FR – Marriage is for procreation 

	EP
	S-S vs. O-S implies its motivated by 
	
	
	No EP Problem bc it applies equally both to women and men
- this is not Sexual orientation based bc gay people can marry just the opposite sex

	Level of Scrutiny
	Rational Basis 
	Rational Basis – the power to regulate marriage is w/ the legislature
	
	Rational Basis

	Gov’t Rationales
	1. Procreation – there is no requirement that Hetero couples are 
2. Child rearing – no evidence hetero make better parents
3. Conserving resources – RESPONSE there is no rational between financial need and marriage 
	The law does not survive 
	Scientific jury is out 
	Procreation/childrearing
· accidental / responsibility procreation 
·  Marriage is the mechanism for managing procreation 



· Hernandez v. Robles (NY 2006)  Dissent from Goodridge (Cordy) becomes the spotlight in NY
·  was denied a marriage license bc request for same sex marriage
· The court applies RB
· Marriage is about procreation – and gays cant procreate naturally then being gay relates to the underlying context 
· Court frames issue  whether a rational legislature could decide that benefits should be given to members of opposite sex-couples, but not same sex couples.
· Applies rational basis – 2 grounds for rational support in denying the extending the rights
· Promote stable relationships for children  same-sex = instability in the eyes of the court
· Hetero can procreate – same sex cant do it naturally
· Better for children to grow up in mother/father 
· Even though the ’s arg that there is no advantage can be true – the legislature can think otherwise
· Distinguishes Loving
· That was about race – based on history of discrimination 
· Here – traditional definition of marriage is not a bi-product of discriminating against homosexuals 
· EP  sexual orientation is not SS – but can be HS in cases as applies
· Here RB is appropriate – bc marriage is for procreation and sexual activity that is not leading to procreation is rationally related in the interest of the children
· Law is not over inclusive – that opposite couples don’t want to children
· COURT – can be loose fitting bc can’t ask every couple if they plan on having kids
· DISSENT  (not in reading) – there is enough marriage license to go around – same sex will not ham the hetero marriage (rebutting argument that there is only so many marriage licenses)
· In Re Marriage (SC CA 2008) – CA SC to decide if calling hetero union a marriage and a homo union domestic partnership violates the state constitution.  HOLDS different designation for marriage is not compelling to impinge on a right – orders marriage licenses to same sex couples
· MAJORITY opinion (George)
· SDP
· Right at stake is the Fundamental right to marry and the tangible and social benefits that go with it  fundamental the opportunity of an individual to establish (with a person of their choosing) an officially recognized and protected family possessing mutual rights and responsibilities and the same respect and dignity given to traditional marriage
· History is not enough (looking at Perez the interracial marriage case)
· Tangible &  the real things that state gives to married couples – economic, health, parental rights, tax filing, community property
· Same sex couples get these rights under RDP
· Social benefits  dignitary, respect, recognition
· We think of married couples in a different way
· CA CONSTITUTION  guarantees basic civil right to form a family relationship – whether gay or hereo
· STATE  We don’t have to call it marriage – DP guarantees the same rights as marriage 
· COURT  the current law impinges on same-sex couple’s constitutional right to marry under CA constitution
· EP
· Classifications – adopts suspect class for SS analysis
· Marriage vs. Domestic partnerships
· This is based on sexual orientation  suspect classification = SS
· Discriminates based on sexual orientation 
· Classification of DP impinges on the FR to form a family relationship according the same respect and dignity enjoyed by opposite sex coples
· DP is based on Sex  PROF this is sex discrimination 
· Gov’t rational 
· Retaining a traditional and well-established definition of marriage
· COURT  not compelling or even necessary
· excluding same sex couples is not necessary to protect the hetero full rights in marriage
· Will not deprive hetero anything bc Same sex couples will have to be subject to the same obligations
· Imposing a different name for the same form = imposes a harm on same sex couples and children  casts doubt on dignity and 
· Previous discrimnation against gays  excluding them from marriage by a different name continues the view that gay couples are of lesser status\
· Second class citizens
· Lewis v. Harris (NJ SC CASE)
· SDP - Right to marry a person of same sex
· Frames the right – if same sex marriage is deeply rooted to to be deemed a fundamental right
· This court gives the tradition and history of marriage
· HOLDS  Same sex marriage is not deeply rooted in history & tradition
· Same Sex Marriage ≠ Fundamental Right
· EP 
·  Its not the right marry but the rights that go with marriage
· There is a Domestic Partnership act  - but doesn’t have all the rights
· HOLDS  there is no public need that justifies the legal disabilities that now afflict same sex domestic partnerships
· State Constitution guarantees that every statutory right and benefit conferred on heterosexual couples through civil marriage must be made available to committed same sex couples
· The court does not order marriage  they give legislature 180 days to either call it marriage or a civil union
· Says there is a problem for equal protection for constitution – but remedy is up to you

C. RELATIONSHIP RECOGNITION 
EXAM  KNOW THE DIFFERENCE
· No marriage recognition
· Some states have specific Constitutional limitations (NV & WI) that limit marriage between man and one
· Civil Unions 
· All rights and benefits
· States w/ civil unions  VT, CT, NJ, NH
· Domestic Partnerships
· Less than all the rights and benefits afforded to marriage
· NJ, ME, CA, OR, WA
· RB or DB  recipicle beneficiaries
· In Hawaii  grants same sex couples specific rights (Ex. hospital visits)
· COL  lists things that couples can pick to grant one another

D. Religious Objections
· Marriage Conscience Protection
· No individual and no religious corporation, entity, association, educational institution, or society shall be penalized or denied benefits under the laws of this state or any subdivision of this state, including but not limited to laws regarding employment discrimination, housing, public accommodations, licensing, government grants or contracts, or tax-exempt status, for refusing to provide services, accommodations, advantages, facilities, goods, or privileges related to the solemnization of any marriage, for refusing to solemnize any marriage, or for refusing to treat as valid any marriage, where such providing, solemnizing, or treating as valid would cause that individual or religious corporation, entity, association, educational institution, or society to violate their sincerely held religious beliefs.
· CLASS HYPOS
· 1. Catholic church refuses to perform s-s wedding
· The marriage conscience protection covers this
· the catholic church can refuse to marry anyone
· 1st am reasons why churches wont have to perform it – an wont lose their IRS exempt statutes
· 2. Catholic college refuses to provide married student housing to s-s married couple?
· Under the act – they are allowed to do this 
· 3. Catholic college refuses to provide health insurance s-s spouses?
· Does not have to provide
· 4. City clerk employee refuses to provide marriage licenses?
· She is covered and should does not have to provide a license
· Arg  she should provide
· She is serving a gov. function – and she has to carry out her public job
· NOT  she doesn’t
· As long as someone else is there willing to give it
· Robert Wilson
· If no one else is gonna do it than they have to do it
· BUT  why should the gay couple wait longer or subject the gay couple to public embarrassment 
· Adopted Provisions Act
· A religious organization, association or society, or any nonprofit institution or organization operated, supervised or controlled by or in conjunction with a religious organization, association or society, shall not be required to provide services, accommodations, advantages, facilities, goods or privileges to an individual if the request for such services, accommodations, advantages, facilities, goods or privileges is related to the solemnization of a marriage or celebration of a marriage and such solemnization or celebration is in violation of their religious beliefs and faith

E. Interstate Recognition
· Some States do not recognize (give effect) to marriage that is not between man & woman
· WI  only marriage bt man and woman is recognized in the state.  Legal status identical or substantially similar to that of marriage for unmarried individuals shall not be valid or recognized in this state
· Burns v. Burns
· DEFENSE OF MARRIAGE ACT - DOMA
· Section 2:  inter-state recognition not required
· “No state shall be required to give effect to any public act, record, or judicial proceeding of any other State respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other State.”
· Section 3:  no federal recognition
· In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the United States, the word ‘marriage’ means only a legal union between one man and one woman as husband and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a husband or wife.”
· Types of Interstate Recognition
· Evasive Marriages (just go to state to get married)
· almost never recognized
· Except NY and a few others
· strong public policy?
· Burns v. Burns (Ga. App. Ct. 2002) – Woman gets divorced from husband and agrees that no visitation if living with another unless married.  Lesbian mom gets a civil union in VT, dad argues not legally married.  GA HOLDS  VT is a civil union and marriage in that state is recognized bt man and woman.  Under DOMA GA is not required to give full faith and credit to same sex marriages of other states.
· Mom’s argument that this infringes on her right ignores the fact that she agreed to the marriage decree with husband.
· BOTTOM LINE  not legally married in VT so not married for GA either.
· Migratory Marriages (move to new state after marriage in old state)
· sometimes recognized
· strong public policy?
· distinguish between validity of marriage and incidents of marriage
· ownership of property – etc 
· Visitor Marriages (visiting state w/no SSM)
· should almost always be recognized but little case law
· Should let you do whatever bc it isn’t really against public policy
· Extraterritorial Marriages (judgment depends on SSM (e.g., property in state), but no physical presence)
· Almost always recognized

F. Federal Litigation
· DOMA § 3 - No federal Recognition 
· In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the United States, the word ‘marriage’ means only a legal union between one man and one woman as husband and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a husband or wife.”
· Perry v. Schwarzenegger (N.D. Cal 2010) –  challenged Prop 8 (amendment to CA constitution  Only marriage between man and a woman is valid or recognized in CA) bc it violates EP and 14th Am.  Finds Prop 8 unconstitutional.
· Background Prop 22 (only man and woman), San Fran mayor ordered marriage licenses to same sex couples, SC nullified the marriage licenses and 2008 invalidaed prop 22 and issued licenses (In re Marriage), Prop 8 passed later.  In between 18k licenses issued.  CA SC upheld Prop 8 but left the licenses to stand
· Federal SDP
· Framing of right  Right to marry irrespective of gender
· Not seeking a new right for same sex – that would suggest something different than what opposite sex have
· Fundamental – YES 
· History & Tradition
· Allowing different races to marry did not change the definition of marriage
· Giving woman a right did not change the definition –
· Used to have woman as part of man. It has changed from gendered institution to de-centralization of gender. All other CA laws are gender neutral except for this one. 
· Excluding same sex couples does not have a historical purpose for ability or willingness to procreate – bc never asked for hetero
· Exists bc our understanding of gender and distinct roles in society & marriage 
· Now marriage is a union of equal
· He uses sex/gender in SDP instead of EP, which is very different 
· RDP  does this fulfill the right
· Different and distinct form marriage and do not provide the same social meaning as marriage
· Created specifically to offer same sex couples rights and benefits but withhold marriage
· Disadvantages LG – bc marriage is culturally superior
· Offering a substitute inferior institution that denias marriage to S-S couples does not pass SDP
· PROP 8 = Unconstitutional bc it denies ’s a FR w/o a legit (much less a compelling reason)
· DOES NOT PASS RB for EP
· Federal EP – classification is sexual orientation = suspect
· Sexual Orientation – suspect classification – no reason to categorize individuals bases on their sexual orientation 
· Level of Scrutiny
· Strict – based on SDP & EP Conclusions
· Rational Basis – standard applied – court applies RB rather than SS bc the law fails RB 
· Excluding SS couples from marriage is not rationally related to a legi state interest
· LEGIT REASON would be not enough marriage licenses – but in CA not limited – already gave out 18k 
· Gov’t Interests
· Preserving marriage between a man & woman and excluding any other relationships from marriage
· History/tradition alone is not RB for a law
· History here is based on old gender role idea
· No state interest in tradition – rather harms equality bc treating people differently
· THIS IS ANIMUS bc the group is unpopular
· Proceeding with caution when implementing social changes
· No evidence that allowing gays to marry will have any negative effect on society or institution of marriage
· Not hard to implement the change in the process of marriage – already done it
· No legit interest of state in waiting for a practical need to issue licenses
· Promoting opposite-sex parenting over same-sex parenting – stabile family structures
· Same sex /opposite parents are of equal quality
· Parent’s gender are irrelevant to children’s development
· This has nothing to do with children – this just prevents gays from marrying
· Marriage restriction is not related to parenting because we already allow this. therefore, it would undermine it bc now child-rearing happens outside of marriage in same-sex couples
· Passage of Prop 8 – evidence now same-sex couples have become less stable
· NO interests – bc now prop 8 does the opposite by disadvantaging families and children
· Protecting the freedom of those who oppose marriage for same-sex couples
· Prop 8 does not effect the rights of those opposed to same-sex couples – and individuals moral views are not enough to enact a law
· Treating same-sex couples differently opposite-sex couples – for flexibility in addressing needs of different types of relationships
· Religious and moral views is the only basis for thinking same-sex couples are different
· Administrative ease and convenience is not an important gov. objective + Prop 8 creates a burden on the system bc have to have 2 parallel systems
· Catch all - Any other conceivable interest 
· These interests are just fear or unarticulated dislike for same-sex couples
· Moral view – CA voters cannot vote to treat citizens unequally – CA has an obligation to treat people equally not mandate a moral code
· Campaigned relied on negative stereotypes and focused on protecting children

· Gill v. OPM (D. Mass 2010) – Challenges the § 3 of DOMA by couples married in Mass.  Argue § 3 denies federal marriage based benefits that are available to hetero couples
· Section 3:  no federal recognition
· “In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the United States, the word ‘marriage’ means only a legal union between one man and one woman as husband and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a husband or wife.”
· 3 arg by ’s  for SS
· DOMA is a departure from the respect & recognition that fed gov has given to state marital status determination
· DOMA burdens ’s FR to maintain the integrity of their existing family relationships
· Homosexuals are a suspect class – class targeted by DOMA
· COURT  no need to consider SS bc DOMA fails RB
· HOLDS – Unconstitutional under RB – Romer style
· Classification – sexual orientation  - this is what differentiates married couple entitled to federal marriage based benefits from one not so entitled
· Level of Scrutiny - RB
· Gov’t Interest
· Actual DOMA Interest (legislative history)
· Encourage responsible procreation & child bearing
· Answer – procreation is is not related to DOMA
· Since DOMA consensus in medical, psychological & social welfare communities that children raised by LG parents are just as well-adjusted
· + this is only aimed at hetero parents – and this law does nothing to promote stability in hetero parenting
· SCALIA (Lawrence) – ability to procreate is not now, or has ever bee, a precondition to marriage
· Defend and nurture the institution of traditional marriage
· ANSWER – This folks are already married to SSM and MASS recognizes the marriage – so this can’t be promoting SS couples to marry hetero people
· Punishes SS couples – by making hetero marriage more valuable
· Doesn’t Secure different-sex Ms
· Defend traditional notions of Morality
· Lawrence response – morality is not a legit reason 
· Preserve Scarce Resources 
· ALWAYS WANT TO MAKE THIS ARG
· Argues – it preserves scarce resources bc there is a class of people that would not qualify for resources or would generate more tax if people file money
· Congress says no analysis is required bc it knows that its more resources
· COURT - need analysis and financial impact after DOMA shows that impact is not there
· Some benefits are only available to married couples
· Can’t cut expenditure on the account of a group

· New DOMA Interest (litigation arguments)
· To preserve the status quo – the federal definition of marriage as different sex
· Interest to preserve is consistency in the distribution of federal marriage benefits 
· COURT  its not the status quo for the federal gov to determine your states law  the fed just defers to the state and recognizes this 
· Convincing that this is not a legit interest
· States have changed their marital eligibility and fed gov has embraced the variations and inconsistence’s
· It is historically state law to determine who can marry 
· Incrementalism – things change and it’s a slow movement to adopt to the change
· Hard for the fed gov to adopt the different laws of the state – the fed can wait back and see if there is a real position
· COURT  this is not the means this is the goal – not a reason to deny it bc of means – this is just so procedural
· Not administrative hard bc only recognizes what states do – fed gov just recognizes and administers benefits based on license
· DISAGREEMENTS in the circuits
· Holder letter  sexual orientation get HS and under HS DOMA is unconstitutional
· It does not say SS – it sounds like more IS
· WHAT IS THE MOTIVATION & IMPACT
· Motivation  put pressure on Obama to reach to the LGBT
· Impact  produced legislative action 
· Future litigation esp when it gets to the SC and the AG has to take a position 
· AG HOLDER on DOMA
· Sexual orientation as suspect or quasi-suspect classification
· HS for sexual orientation – based classification 
· History of discrimination against gay 
· Scientific consensus that sexual orientation is immutable
· Some political power – but in gender based classification for HS even after political power was won with victory
· Sexual orientation bears no connection to ability to perform
· DOMA § 3 unconstitutional under heightened scrutiny  signals IS
· Uses substantial important government objective 
· Moral disapproval is not enough
· Must follow § 3 until repealed 


VII. FAMILY LAW – PARENT AND CHILDREN
· Family law (parental rights/Custody) are state law questions but subject to Fed Constitution
· Fed law on child support/ children’s health
· Really fact intensive 
A. CUSTODY - 
i. Considering the idea of parenting
1. What is the purpose of parenting  
2. What do parents do? What do we want parents to do?
a. Produce future citizens  values – religious/moral
b. Keep kids alive- provide support
i. provide needs/
ii. family structure/
iii. pass down culture
iv. Active in education 
v. Discipline
vi. Protect children 
vii. Agents/decision makers 
c. Emotional support
d. Keep kids happy?
3. What makes good parenting?
4. Concerns of homosexual parenting
· Kids will become gay
· Exposure to sex/sexual abuse
· Stigmatizes the child – will put the child in more ridicule
· Gender role modeling
· HIV/AIDS

 PAY ATTENTION TO BIOLOGY & THE BEST INTEREST OF THE CHILD
· COURTS DISAGREE IF S.O. IS THE BEST INTERST OF THE CHILD

ii. Custody Disputes
1. Bio parent vs. bio parent
a. Relevance of Sexual orientation in hetero parent context
1. Per Se Test – Best interest of the Child Standard
a. Trial court discretion
b. Fact intensive
· Sexual orientation as a matter of law means you don’t get custody
· In re D.H. – Al SC (4 years after Ex Parte JMF) affirmed denial of a motion to modify custody brought by a lesbian mother. 
· Justice Moore  the homosexual conduct of a parent – conduct involving a sexual relationship between two persons of the same gender – creates a strong presumption of unfitness that alone is sufficient justification for denying that parent custody of his or her children or prohibiting the adoption of the children of others.  

2. Nexus Test: taken into account when relates to parenting (relationship between sexual orientation and parenting)
a. Sexual orientation considered to extent it relates to parenting ability and/or child’s best interest
b. Jacoby v. Jacoby (FL appeals 2000)  mom challenges custody granted to the father.   The mother is a lesbian and lived with the lover after separation.  
i. Nexus TEST - For a court to properly consider … Mrs. Jacoby’s sexual orientation on the issue of custody, the conduct must have a direct effect or impact upon the children –
1. The effect must have basis – can’t be assumed
ii. No evidence that children were harmed bc of the nontraditional environment
iii. Granting custody to the father w/o evidence that the mother’s sexual orientation harmed the children penalizes the mother for he lifestyle choice
iv. Did not give weight to the fact that the child will be ridiculed
c. Ex Parte JMF – SC of Al 1998  mother divorces and gets custody of the child.  Moves in with lesbian lover – father knows but thought the mother would keep the relationship discrete, they wouldn’t share a bedroom & would act as roommates.  Child said things that “girls can marry girls….  Father wanted to modify divorce agreement to get custody  (father remarried)
i. Appeals court applied heterosexual misconduct standard
ii. NEXUS TEST - SC of Al – standard adopted – change in custody would materially promote the best interest of the child and the positive good of change would offset the disruptive effect of uprooting the child.  
iii. HELD – TC did not abuse its discretion by changing custody to the father for the good of the child
1. The mother is a good parent – but also has exposed the child to a lifestyle that is not legal in this state nor moral in the eyes of most of its citizens
2. Court looked at the change in relationships bc now father had a two parent hetero home for the kid
3. Focused on the discreteness of the mothers relationship
d. Compare Ex Parte JMF & Jacoby
i. Different versions and applications of nexus test
ii. Different understandings of sexual orientation and relationship to child
1. Ex Parte JMF treats sexual orientation as a category
2. Jacoby – treats s.o as a lifestyle
3. Not relevant
· in CA sexual orientation is no relevant to the ability of the parent

b. Heterosexual Misconduct Standard
· Showing that misconduct has detrimental effect on child
· Ex Parte  Al appeals – evidence of heterosexual misconduct, cannot by itself, support a change of custody unless the trial court finds that the misconduct has a detrimental effect upon the child
· Ex. of misconduct  having sex in front of child/ usually in the context of slutty mom
c. Transgender parents
· Nexus test emerging 
· Colo: the parent’s gender transition does not “adversely effect respondent’s relationship with the children nor impair their emotional development
2. Parent vs. non-parent
· Bottoms v. Bottoms (Va. 1995) – not assigned – in powerpoint
· Loss of custody to child’s maternal grandmother based on mother being lesbian
· Troxel tension (S. Ct. restricted a state’s ability to impinge on a natural parent’s rights by ordering visitation to non parent (grandparent) against parent’s will and based on BIC standard)
3. Parent vs. State
4. Non-bio parent vs. non-bio parents
5. Bio-parent vs. non-bio parent
· Considering in the context of lesbian bio mother and non-bio mother

B. ADOPTION & FOSTER CARE
· Adoption grants permanent and exclusive parental relationship bt the adoptive parent and the child
· Biological parent’s rights are terminated and transferred to the adoptive parent
· Joint Adoption by Same – Sex Couples
· Currently CA/OR/WA/CO/IL/IN/IA/ME/NY/NJ/CT/MA/RI/PA 
· Adoption by Second Parent 
· These do not extinguish the parental rights of both biological parents
· An adoptive co-parent becomes a legal parent of a child 
· Restricted in some states allowing gay/lesbians to be adoptive second parents
· Adoption Laws
· Per se ban 
· Fl’s law  No person … may adopt if that person is homosexual
· Can’t adopt either single gay or same sex couple 
· Same sex couple ban (Miss, Okla)
· Single sex can apply but not same sex couple cant apply
· Unmarried couples ban (compare Va with Ark)
· Regulatory obstacles but no formal ban (ex Ariz)
· Sexual orientation nondiscrimination in adoption (eg Cal)
· Lofton (11th Cir Appeals 2004) – couples who have foster children and want to adopt them have been denied bc Fl’s law banning adoption by same sex couples.  The couples challenge the law on these grounds
· SDP – Family Integrity
· ’ argue  this is like parent child relationship bc of the emotional bonds involved and the state’s law infringes on the right bc it prevents them from obtaining permanency in the relationship and creates uncertainty in the family
· Court  SC cases are based on biological families but “biological relationships are not the exclusive determination of the existence of family” from Smith
· HERE  Smith is not so broad and there is limitations to the decision based on state law on defining family
· The couples here are foster parents and cannot expect permanent relationships – they knew the state can jump in and regulate at anytime
· SDP – Private Sexual Intimacy
· ’s argue right to private sexual intimacy based on Lawrence & this is restricting the rights recognized in Lawrence 
· Court says Lawrence was not “fundamental and did not apply SS
· Lawrence does not apply here bc of the limiting language – here it involves minors
· EP – Sexual Orientation – says ban on adoption is ok
· No fundamental right and sister circuits have declined to treat homosexuals as a suspect class 
· ADOPTS RATIONAL BASIS  whether the challenged legislation is rationally related to a legitimate state interest & strong presumption of validity 
· Gov’t Interests
· Further the best interests of children of placing them in families with married mothers and fathers.  This provides:
· The stability of marriage, and
· The presence of both a male and female authority figure and role model
· Arguments  
·  don’t challenge the interest but argue that the statute is not rationally related to the interest and is over/under inclusive 
· Under inclusive – permits adoption by unmarried hetero single parents
· COURT – 
· They are better situated to teach kids about being straight – better gender role model
· single straights are more likely to get married and provide dual gender parental environment
· BARKETT
· This is silly bc the statute does not say anything about marriage 
· There is no screening to make sure that single people have marriage plans
· OVER – some gay people are parenting and are good parents
· COURT – 
· The legislature is given deference and under traditional RB they can make a decision under optimal situation
· BARKETT
· Here felons/child molesters/drug addicts can adopt and these people are not fit parents
· Why have a categorical distinction here when in other situations the legislature deferrers to the agency to make that choice 
· There is a huge backlog of children who don’t have families/home – want kids adopted into homes but disallows homo couples from doing so
· COURT  we don’t want the kids to be adopted by anybody – but to be put in an optimal home and the interest here is related to place children in homes of hetero parents provide optimal home
· BARKETT  there is no preference for married couples only that gays can’t adopt 
· Children can be placed in single parent house hold 
· The statute impedes rather than promote placing children in permanent households
· Homosexuals can be foster parents and guardians so Fl does not really believe that homosexual households is not in the best interest
· COURT  foster parenting is not permanent and the law is related to promoting a nuclear family structure.  Foster parents are not legally recognized as adoptive parents which is same as natural parent
· There is evidence that no child welfare basis for excluding homosexuals from adopting – homosexuals have just as good parenting skills and children don’t have adverse outcomes
· COURT – there are other studies the other way
· Social science have flaws and are unclear
· The research cited by ’s might be immature to credit
· Homosexual households is a new thing and not enough time to passed know how children of homo parents fare as adults
· Not irrational for Fl to credit one study over another
· Homosexual parents cant relate to the problems of the child growing up
· BARKETT  no evidence that homosexuals are incapable of providing the permanent family life that FL wants to promote
· Analogue with immigrant parents – they don’t share the same experience as their children but that does not mean they are not good parents
· It is not the state’s to dictate or influence sexual identity and gender development
· Treats homosexuality as a social harm and must be iscouraged
· Romer v. Evans requires the law to be stricken
· COURT  the law is not so “sweeping and comprehensive” to be animus 
· There is a connection bt the law and the interest 
· The law here is narrow and discrete context to adoption limited to conduct  Romer was conduct  & status
· BRACKET – here its morality and not Lawrence and its not ok
· Lawrence is a FR ad need HS – here it burdens the right identified by making lesbians and gay men choose between engaging in same sex sexual intimacy and adopting
· In re Adoption of Doe (Fl) – Denied adoption petition because of sexual orientation.  HELD  the FL law violates EP (overrules Lofton)
· Uses RB bc no FR issue and not suspect class
· Equal Protection  after Lofton and Cox – findings and research to reconsider the issues in those cases that there was no support for gay parents being good
· Adult vs. Children
· Adults - argue it singles out homosexuals and children raised by homosexual caregivers for unequal treatment w/o serving a rational basis
· If we care about where children are placed – we are not considering the children in foster care
· Adoption cases have turned from adult centered to the discrimination against children of gay parents that foster kids by saying foster parents who foster kids can’t adopt the kids like straight foster parents can
· Children  not offered equal protection bc one class of children placed by the state with heterosexual caregivers have potential to be adopted by their caregivers, while other children who are also adoptable but placed with lesbians and gays cannot be adopted by their caregivers
· Federal vs. state
· Government Interest
· Promotes well being of children
1. Gay experiences higher levels of stressors disadvantageous to children – protecting children from undesirable realities of homosexual lifestyle
a. No evidence of this  homosexuals are no more susceptible to mental health or psychological disorders, substance … so the gov. interest does not justify the legislation
2. Adoptive homes that minimize social stigma 
a. It is established in the field that there is no optimal gender combination of parents  so the law is not rationally related to serve this purpose
3. Protection of societal moral interests of children
a. Morality alone is not enough to justify unequal treatment
b. State says homosexuality is immoral – but lets homosexuals be foster parents – so there is no point in allowing family in one context and not another
· Cole v. Arkansas Dep’t of Human Servs. (2010) – Arkansas Act I prohibits people living together outside of marriage from adopting or be a foster parent.  The law applies both to same sex/opposite sex.  Act passed after a foster ban was lifted. 
· SAME SEX cannot adopt or foster bc they can’t get married
· This does what eh foster ban did without doing it explicitly
· Straight couples who live together and not married
· Gov’t interest  best interest of the children not to live with people living together outside of marriage
· Cohabitating environments facilitate poorer child performance outcomes & expose children to higher risks of abuse than do home environments where parents are married or single
· Rational Basis review – no FR or not suspect class
· Federal Claims  SDP & Equal Protection
· Failed bc the gov.t interest are legit  bc using RB 
· Not reading Lawrence as a FR case
· State Analysis
· SDP
· Fundamental right to privacy protecting all private consensual, non-commercial acts of sexual intimacy bt adults - Jegley – cites this case – this is a state sodomy laws 
· Ark. SC reads state privacy provisions to provide greater protection and the sodomy statute is unconstitutional 
· Have a right to engage in sexual conduct in Ark
· FR  for purposes of State constitutional right
· ACT I law burdens this FR  you have to choose bc if you engage in your right of sexual activity you cannot foster
· Court does not buy the Lofton distinction
· Applies SS – interest of child is compelling but this is not the least restrictive
· Equal Protection 
· Hetero couples can get married and adopt
· This is targeted to gay people 
· AS OF FRIDAY THIS BAN IS NO LONGER IS GOOD LAW

C.  REPRODUCTIVE TECHNOLOGY & INTRA-COMMUNITY DISPUTES
i. Considerations in Deciding Parenthood
· Biology  one of the ways courts determine the parent of the child
· Issues here are when one mother carries another mothers egg
· Contract   Depending on the state and the arrangements some courts use contract to determine the parent
· Conduct  factors to consider
· Are the parents acting in the role of a parent to the child
· Conduct of parent matters a lot bc interested in the best interest of the child
· Family form
· Want children to have a family and not be a ward of the state
· “Can the mother be the father”
· *all about Intent?
· Who is intending to be a parent
ii. Thomas S. v. Robin Y (NY 1994) – 2 mothers and a sperm donor dad.  Sperm donor known as the father to the child, who had contact with the child, is entitled to be a parent.  The kid asked about dad – agreed to have the dad involved.  Dad wants to take kid to meet his parents – mothers don’t agree & he cant see kid anymore – he wants to establish paternity for visitation. The declared father gets rights and responsibilities. 
1. Biology  he is the biological father of the child
2. Conduct  
a. Lesbian couple paid all the expenses for pregnancy
b. Father did not sign the birth certificate
c. First 3 years saw the kid only once or twice
d. Since 5 years old – visited kid 26 times 
3. Contract  there is an oral agreement that dad would not assume parental role
ii. Majority  relies on the biological factor – Thomas is the biological father 
· Once its decided that he is the father  will consider the best interest child for visitation and custodian
· POLICY RATIONAL
· Determining this is the father can enforce support from the father
· Supplies a further source of support
1. The court does not consider the second mother figure
2. The court does not say the child can have 3 parents
3. Mom 2 is not biologically related or married to the biological mother
iii. Dissent 
1. Focuses more on conduct and intent than biology
2. Does not like the sperm donor father  if he intended he would have done more than he was doing
iv. Both majority & dissent want to assure the are not treating the parents differently bc of their sexuality 
1. PROF  BS – bc if the couple was hereto couple raising the child as a family it would not ignore the father even if they were not married 
iii. K.M. v. E.G. (SC Cal. 2005) – Ova donation.  Lesbian couple – one donates ova(KM) and the other carries the child (KG).  Couple argue as to what the agreement was.  She said – she said fighting as to the intent.  Donation form took away the rights of the donating person.    
· MAJ HOLDS MORENO  When partners in a lesbian relationship produce a child by one providing the ova and the other bears the child are both considered the child’s parent. 
· Cal’s analog to the sperm donor section of the UPA doesn’t apply here, even if it applies to women
· Cal. legislature changed UPA (§ 7613) to reach both married and unmarried women, so that unmarried women could avail themselves of artificial insemination without fear of parental claims by the donor.
· But nothing indicates that Cal. intended the provision to apply if a man provided semen to be used to impregnate his unmarried partner in order to produce a child that would be raised in their joint home.
· Relies on Precedent - Johnson v. Calvert  CA SC held the mom who gave the ovum in a surrogate mother situation is the “natural mother of the child.”
· Resistance to finding two mothers but …
· Biology:  The ova donor’s genetic tie to the child constituted evidence of a mother/child relationship under the UPA.
· Intent:  And the couple there, as the couple here, intended to produce a child that would be raised in their own home.
· Applying Johnson 
· Both mothers have biological connection
· Looks at intent of the parties  they lived together and brought the child into their joint home.
· UPA presumptions
· Unmarried mom and donor  father / but married couple with sperm donor the donor would not be the father
· The provision does not apply to exclude the donor of the ova as a mother
· Also, the mother who gave birth would be considered the mother
· Intent  both parties can be the mother – this is different from Johnson bc not asked to recognize one mother over the other but rather here it is in addition 
· Don’t need to consider intent here as the court did in Johnson
· DISSENT WERDEGER
· This case should follow Johnson and we should look to the intent of the parties
· The carrying mom is the mom and the only mother bc her intent to become the mother (tc finding)
· Under her approach
· 2 lesbians can live together and they can have a child and can raise the child alone
· this decouples the parenting 
· 
iv. Claims by Non-Bio Parents
 When balancing the biological parent still trumps the de facto parent
· V.C. v. MJB (NJ 2000) – MJB has a kid through insemination while with VC.  Same sex couple raising child together and being a parent.  Court does not order joint custody but gives the de facto parent visitation rights – the non-bio mom intended to be a parent.  Acted as a parent and presented themselves as a family
· De facto Parent test
1. Bio or adoptive parent consented to, and fostered, the petitioner’s formation and establishment of a parent-like relationship with the child;
2. Petitioner and child lived together in same household;
3. petitioner assumed obligations of parenthood by taking significant responsibility for the child’s care, education, and development, including contributing toward the child’s support without expectation of compensation (though such contribution need not be monetary); and
a.  takes care of nannys – bc no compensation 
4. petitioner has been in a parental role for a length of time sufficient to have established with the child a bonded, dependent relationship parental in nature.

· AH v. MP  (Mass 2006) - same sex couple – where one of the non-bio mom is more like the bread winner and works long hours and not doing caretaking.  The court must deal with when a non-bio non adoptive parent asserts right as a defacto parent.  Holds the non-bio mom cannot assert parental right to the child even if they agreed to have during their relationship and coparent.  The court says the best interest of the child is the most when bio parent agreed to major caretaking and the non-bio parent did not move forward with adopting the child.  
· De Facto Parent Test  MORE SPECIFIC
1. Participated in child’s life as a member of child’s family
2. Resided w/ child AND
3. With legal parent’s consent, performed share of caretaking functions at least as great as legal parent
· Focuses on the caretaking and the intent of the parties – providing financial support is considered to be a form of caretaking
· The non-bio parent did not sign the adoption papers to formalize her rights
· Marriage gives you these formal rights in other situations
· Elisa B. v. Super Ct. (SC Ca 2005) - this is a woman saying I am not a parent and I don’t want to pay for the kids medical bills.  
· Gives us the idea that CA courts look at the statute and apply it neutrally to the same sex parents
· UPA provision  Man presumed to be natural father of child … if he receives the child into his home and openly holds out the child as his natural child
· For the purposes of the UPA recognizes as a father bc held our the child as a natural child
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