LAW OF SALES: DOMESTIC AND INTERNATIONAL OUTLINE
I. INTRODUCTION

A. Background of the UCC
1. Development of contract law 


a. The law of contracts developed from property law.





i. Early exchanges were governed by the law of property.  

ii. This turned largely on possession. 

iii. The law of contracts didn’t exist until there were future duties that needed to happen.  

iv. The Industrial Revolution was the main event that created the need for contracts.  
A. There were distance contracts that necessitated contract law.
B. Merchants drove the development of contract law. 

v. Contract law turns on title.


 b. History of codification




i. Jeremy Bentham believed in codification.  

ii. After this happened in Britain, this started to happen in the US.  

iii. The NY merchants put together a national sales act in the 1930s.  This didn’t work.

iv. The 1962 UCC is pretty much the structure of what we have today.  

 
c. Restatement vs. UCC



i. The UCC is both broader and narrower.

ii. It is broader because it deals with more than just the sales agreement – checks, bills of lading, etc

iii. It is narrower because it doesn’t regulate all contracts, e.g., contracts for the sale of real or intellectual property, and doesn’t regulate all aspects of the sales contract, e.g., mutual mistake and other defenses. (1-103(b))

2. What is a code?

a. A “Code” is different that a statute in that a code is supposed to completely preempt the field it covers.  

b. The definitions in article one apply throughout the code.   

c. In theory, a decision from another state under the Code should carry more precedential value than pre-Code decision of a State Supreme Court.

d. The reason that the UCC was passed on a state-by-state basis is because each state has its own peculiarities.

e. No state has adopted the entire UCC as is. 

3. Summary of changes from the new to the old article 2
a. Now it mentions a “record” vs. a “writing.”  This was chosen so that it would cover electronic communication.




b. Software is a good.




c. 2-207 – Battle of the forms.  The new article 2 gives up on this.


B. Scope and Applicability of Articles 2 and 2A


1. Article 2



a. Applicability

i. 2-102 – article 2 deals with transactions in goods.  




ii. 2-101 – article 2 deals with sales.





iii. There is no definition of transaction
iv. 2-103(k) – Goods means all things that are movable at the time of identification to the contract for sale.  The term includes future goods, specially manufactured goods, the unborn young of animals, growing crops, and other identified things attached to realty as described in Section 2-107.  (Covered under old 2-105).

v. 2-105(2) – goods must be both existing and identified before any interest in them can pass. Goods which are not both existing and identified are future goods.

vi. 2-501 comment 1 – goods can be identified to the contract in any manner explicitly agreed to by the parties. 



b. Sales/ services hybrids

i. There are two tests to determine if something is a sale of goods or services. 

A. Both tests are policy driven.

B. Predominate purpose
i. This is the traditional test.

ii. This test focuses on whether the predominant factor, the thrust, the purpose, reasonably stated is a transaction of sale with labor incidentally involved. 

C. Gravaman of the claim
i. This test focuses on whether the gravaman of the action involves goods or services.

ii. Anthony Pools v. Sheehan – The good in this case was a diving board.  The defendant sold the construction of the pool and the diving board.  The argument here was over whether the UCC applied.  If the UCC applied the disclaimer would be invalid.  The court adopted the gravamen test.  
iii. The gravaman test looks at  if substantive rights are being effected. 





ii. Electricity is a good under the UCC.





iii. Software






A. Software is now included under Article 2

B. Advent Systems Ltd. v. Unisys Corp. – The court held that software is a good within the definition of the code. 




c. Sales/ real estate hybrids





i. This is governed by 2-107.

ii. If the stuff goes with the land, it is a fixture and a property issue.  If it’s going to be taken out without a serious change then it is an article 2 transaction.

iii. Minerals 



A. This is covered by 2-107(1)

B. A contract for the sale of minerals is a sale of goods if they are severed by the seller.

iv. Crops


A. This is covered by 2-107(2)

B. A contract for the sale of growing crops apart from the land and other things capable of severance without material harm or of timber to be cut down is a contract for sale of goods

v. Fixtures – things capable of severance without material harm.
2. Article 2A




a. This covers leases.

b. 2A-210 deals with express warranties. The lessor can’t be sued for an express warranty made by the manufacturer of the goods.  


C. The CISG


1. Article 1 – Scope

2. Article 6 – The parties can exclude the application of the Convention.  

3. Article 5 – The convention doesn’t apply to liability for death or personal injury.

4. Article 10 – deals with when a party has more than one place of business.

D. Choice of Law
1. There must be some connection with the underlying transaction to use another states’ law.  It is cumbersome for the courts to apply the law of another state.  


2. Old 1-105



It required a:



a. “Reasonable relation” to the state if parties agree

b. “Appropriate relation” to the state if they do not



3. New 1-103




a. There is relative autonomy for merchants to choose (1-301 (c))

b. There are limitations on contracts involving “consumers” (1-301 (e))

i. There needs to be a “reasonable relation” and it can’t violate certain consumer protection statutes of state where consumer resides.

c. They can’t pick law “contrary to a fundamental policy” of a state whose law would otherwise govern. (1-301(f))
II. FORMATION OF THE SALES CONTRACT


A. Contract Formation 



1. Common law “mirror image” rule and UCC rule

a. Under the common law, offer and acceptance have to be mirror images.  

i. Price, quantity, payment terms, subject matter of the contract, and time and place of delivery had to be mirror images.

b. Under the UCC 2-204, there is no mirror image rule.  It is okay for terms to be left open (2-204(3)). 



2. Range of enforceability




a. No enforceable agreement
i. No Agreement to contract
ii. Agreement to negotiate in future before agreement

iii. We don’t have a deal unless we agree to the delivery terms

iv. Agreement, but terms too ambiguous to enforce




b. Enforceable agreement
i. Agreement to contract with a sufficient basis to enforce

ii. Agreement to agree to terms after contract, and then don’t agree (so long as term is covered by a gap filler or otherwise capable of resolution by a court)
3. Gap fillers

a. Gap fillers can be used if fill in gaps if there was an intent to buy and sell.

b. The gap fillers are:

i. 2-305 is the gap filler for price.

ii. 2-308 is the gap filler for place of delivery. It is assumed to take place at the seller’s place of business.  This is because the price of goods usually doesn’t include a delivery charge.  

iii. 2-309 is the gap filler for time of delivery.  It should be a reasonable time.  

iv. 2-310 is the gap filler for payment.  Payment is due at the time and place at which the buyer receives the goods.  

v. 2-307 is the gap filler for lot or several lots.  There must be a single delivery unless otherwise specified.  
c. There are NO gap fillers for quantity or subject matter.
d. Unique Designs, Inc. v. Pittard Machinery Company – They negotiated the sale of a new lathe from Pittard to Unique.   It was undisputed that there was an agreement to purchase the lathe.  Unique argued that there was no meeting of the minds, but the court rejected this argument.  

i. The court held that even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

ii. Confusion over the purchase price and the open terms in the agreement were not sufficient to negate the clear intent of the parties to enter into an enforceable agreement.

e. Bacou Dalloz USA, inc. v. Continental Polymars, Inc. – Bacou agreed to purchase raw material from HLE. There was a side letter as to price and quality. 

i. The court held that the price term was NOT too indefinite to be enforced. 

ii. The letter described the price term as the price then available from third-party suppliers.  Just because the parties disagree on the factual issue of what the then-available price actually was does not mean that the price term in the January 12th letter was vague as a matter of law.  This term provided a sufficiently definite basis to provide a remedy.



4. Important UCC formation provisions

a. 2-204(1) – “. . . in any manner sufficient to show agreement . . . including conduct which recognizes the existence of the contract”

b. 2-204(2) “. . . even if moment of its making is undetermined.”

c. 2-204(3) “Even if one or more terms left open . . .[no] indefiniteness if parties have intended to make a contract and there is a reasonably certain basis for giving appropriate remedy.”

i. Need at least quantity and subject matter. 

d. 2-204(4) Electronic if individual does an action that indicates acceptance.
i. 2-204(4)(a) deals with a contract formed between two electronic agents.

ii. 2-204(4)(b) deals with a contract formed between an individual and an electronic agent.   



5. Acceptance

a. Important UCC acceptance provisions

i. 2-206(1) – Language or circumstances can unambiguously indicate manner of acceptance

ii. 2-206(1)(a) – otherwise “acceptance in any manner and by any medium reasonable in the circumstances.”

A. Promise

B. Shipment

C. Beginning performance

D. (Silence)

iii. 2-206(1)(b) – If shipment is reasonable, contract formed by prompt promise to ship or through prompt or current shipment of conforming or non-conforming goods

A. Accommodation shipment.

iv. 2-206(2) – Seller must give notice if seller accepts by beginning performance.



b. There are four ways to accept:





i. Unilateral (performance)

ii. Bilateral (promise)

iii. Begin performance (implied promise to finish)

iv. Accept by silence if agreed to before.




c. Acceptance through shipment

i. Under the common law, if you sent non-conforming goods in response to an offer where shipment was an acceptable means of acceptance, the non-conforming goods are considered a counter offer.  

ii. Under UCC 2-206(b), sending non-conforming goods is simultaneously acceptance and breach of contract.  

A. This is the case unless the seller seasonably notifies the buyer that the shipment is only an accommodation.  

6. Good faith – this is required for performance and enforcement of the contract.  It does not apply to contract negotiations.



7. Conditions

a. Condition precedent – not enforceable until the condition is filled

b. Condition subsequent – not enforceable unless the condition is filled

B. Statute of Frauds


1. Background
a. The Statute of Frauds was enacted in 1677 by Parliament to avoid unfair results that seemed to flow from allowing courts to hear cases based on allegations of oral contracts.

b. The CISG does not have a statute of frauds.
i. Article 11 states that a contract of sale need not be concluded in or evidence by writing and is not subject to any other requirement as to form.  It may be proved by any means, including witnesses.

c. The statute of frauds is in Article 2.  

d. The rule is that for certain contracts, there must be a signed writing.

e. The statute of frauds is a substantive rule and not just an evidentiary rule for commercial purposes.



2. Purposes of the statute of frauds




a. Evidentiary

b. Cautionary 

c. Precautionary

d. Channeling



3. Evidentiary gate




a. The statute of frauds is like an evidentiary gate.

b. If does not apply, then evidence about an alleged oral agreement can get in without a problem.




c. If the rule applies:

i. If the rule is NOT satisfied, no evidence gets in about the alleged oral agreement.

ii. If the rule is SATISFIED, anything can get in.  Even if the evidence contradicts the writing, it is NOT prohibited by the statute of frauds.

4. Application



a. This is covered by 2-201.





b. Applies to sales of goods transactions of $500 or more 

c. It is satisfied by:

i. “Writing sufficient to indicate a contract for sale has been made between the parties” 

A. “Writing” = 1-201 (43) “intentional reduction to tangible form”

ii. “Signed” by the party against whom enforcement is sought

B. “Signed” = 1-201(37) “any symbol executed or adopted with present intent to adopt or accept.” This includes letterhead. 

iii. Some indication of quantity.  The contract cannot be enforced for more than the quantity indicated in the writing.  
d. If it applies and is not satisfied, the contract is voidable by the party with the defense (Comment 4). It is NOT void.  (Just because there is a defense, it doesn’t mean that the party must assert it.)
e. If goods are sold together, courts are split on whether we look at the price of each item or the price in the aggregate.  

f. Southwest Engineering Co. Inc. v. Martin Tractor Co., Inc. – The contractor relied on a bid from a subcontractor. There was stuff from the negotiations listed on the letterhead of the subcontractor.  The subcontractor never gave them the generator and the contractor had to get a generator from someone else.  
i. The issue here was the statute of frauds; the question was if there was a sufficient writing.  

ii. There is a signed writing. The court held that this writing was sufficient to satisfy the statute of frauds.



6. Merchant’s confirmatory memorandum



a. A merchant’s confirmatory memo is governed by 2-201(2).

i. This issue comes up when a memo is sent and one party alleges breach.




b. Requirements





i. Both parties are merchants

“Merchants” = 2-104(1)
A. Deals in goods of the kind

B. Otherwise holds itself out by occupation as having knowledge or skill peculiar to the practices or goods involved in the transaction

C. Someone to whom the requisite skill or knowledge may be attributed by the person’s employment of an agent, broker, or intermediary.

ii. Confirmation sent within reasonable time 
iii. Memorandum confirms a contract has been made

iv. Memorandum must be good vs. sender under 2-201(1)

v. Actual receipt

vi. Party who receives “must have reason to know if its contents”

vii. No objection by party who receives within 10 days
c. The only effect of failing to object to a merchant’s confirmatory memo is to take away the defense of the statute of frauds.  



d. Examples

i. Decatur Cooperative Association v. Urban – The issue here was if the farmer was a merchant.  The court held that he was an expert in the growing of wheat but not in the selling of wheat, so he was not a merchant/

ii. Example: If Loyola ordered office supplies, it would be considered a merchant because there is someone at the school who is in charge of ordering supplies.  

e. An objection letter under 2-201(2) must be carefully phrased or it will satisfy 2-201(1) and that person will lose his statute of frauds defense defense.  



7. Exceptions



a. 2-201(3) gives three exceptions to the statute of frauds.

i. 2-201(3)(a) – Specially manufactured goods

ii. 2-201(3)(b) – Admissions

iii. 2-201(3)(c) – Part performance
b. They are all indicative that a contract took place.  

c. Specially manufactured goods

i. This applies to goods that are specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business; and 

ii. The seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement.

d. Admissions

i. This applies when the party against whom enforcement is sought admits in his pleading, testimony, or otherwise in court that a contract for sale was made.

ii. The quantity is not enforceable beyond the amount admitted.

iii. Lewis v. Hughes – The Dr. knew of the statute of Frauds so he never admitted that there was a contract. However, he would admit to the elements of a contract.  That was used to enforce the contract against him under the admissions exception.  

A. Out of this case came the rule that you can never get a motion to dismiss in a statute of frauds case.  

B. There should at least be the opportunity to engage in discovery in case there is an admission. 

e. Part performance

i. This applies to goods for which payment has been made and accepted or which have been received and accepted.
ii. The big issue under part performance is if there has been part performance if it can be used to argue for a greater amount.  

A. The trend seems to be to only allow enforcement to the amount delivered.

B. Comment 2 states that it can only be used for the amount delivered or the amount paid for.




f. Estoppel

i. Can you bring in evidence to show that the other party should be estopped from asserting the statute of frauds?  

ii. Under 1-103(b), common law estoppel does supplement the provision. (This is one interpretation.)




g. Dollar threshold

i. If there is a contract that is over $500, you can’t just try to assert your right to $499 to avoid the statute of frauds issue.  

ii. The $ threshold applies to the $ amount of the contract.    

C. The Battle of the Forms


1. Common law “mirror image” rule and the last shot doctrine

a. Under the common law, if the offer and acceptance were not mirror images of each other, the “acceptance” was considered a counter offer and there was no contract.  

b. Under the last shot doctrine, if there is performance after an offer and acceptance that are not mirror images, the last form is the one that governs.  



2. 2-207
a. 2-207 governs when there are additional terms in the acceptance or confirmation.

b. 2-207(1)

i. There is a definite and seasonable expression of acceptance or a written confirmation

ii. Sent in a reasonable time 

iii. Operates as acceptance even though it states terms additional to or different from those offered or agreed upon

iv. Unless acceptance is expressly made conditional on assent to the additional or different terms




c. 2-207(2)
i. The additional terms are proposals for addition to the contract

ii. Between merchants they become part of the contract unless

A. The offer expressly limits acceptance to the terms of the offer;

B. They materially alter it; or

C. Notification of objecting to them has already been given or is given within a reasonable time after notice of them is received

iii. Comment 4: Examples of “materially alter” are: 

A. A clause negating such standard warranties as that of merchantability or fitness for a particular purpose in circumstances in which either warranty normally attaches; 

B. A clause reserving to the seller the power to cancel upon the buyer’s failure to meet any invoice when due; 

C. A clause requiring complaints be made in a time materially shorter than customary or reasonable. 




d. 2-207(3)
i. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do no otherwise establish a contract.

ii. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary gap fillers.


A. this is called the “knock out” rule.


B. The terms that are not agreed to are knocked out.




e. Steps in the analysis

i. Is there a contract on the writings under 2-207(1) (not expressly conditional)? 




ii. If yes, go to 2-207(2)

A. If one party is a consumer, the additional terms are only proposals.

B. If the transaction is between merchants, they become part of the contract unless

1. Offer limits acceptance to the terms of the offer.


2. Material alternation


3. Notification of objection is given





iii. If no, go to 2-207(3)





A. Look for a contract by conduct






B. If there is a contract by conduct:







1. The knock out rule applies







2. Use the gap fillers to supplement

f. A seller will want to make its acceptance expressly conditional on the buyer’s asset to additional terms because the seller will never be bound by the buyer’s terms even under the knockout rule???
3. Examples and hypos

a. C. Itoh & Co. (America), Inc. v. Jordan International Co. – Itoh is the buyer and Jordan is the seller. Itoh sent in a purchase order and Jordan sent an acknowledgement that contained an arbitration clause.  The contract between Itoh and Riverview did not have an arbitration clause for quality.  The letter from Jordan is a counter offer even under 2-207.  This is because the acceptance was made “expressly conditionally” on the buyer’s assent to the additional terms.  

b. If there is a change in quantity it is NOT a seasonable expression of acceptance

c. If the buyer and seller each have a different price and the parties perform, the knock out rule applies, and we use the gap filler for the price.

d. Hill v. Gateway – This deals with shrink wrap contracts. The issue was if the arbitration clause was part of the deal.  The court held that the terms do apply to the Hills.  

i. The court held that 2-207 doesn’t apply here because there is only one form.  

ii. This seems contrary to Comment 1 which says that one form is fine.  

iii. The court here applied ProCD.  In that case, the court held that the contract was formed when the buyer had a chance to inspect both the product and the terms.  

iv. The court here held that Gateway was the offeror.  This is contrary to American law.  The consumer is the offeror.  

e. Klocek v. Gateway – this is a 2-207 issue  


4. Two views of 2-207(2)
a. Subsection (2) only reads as it applies to “additional to” terms and not “different from” terms.  

b. Comment 3 makes it looks like it applies to “different from” terms as well.   Under this view, then different terms could come in and alter the deal.  Most courts follow this view.

c. The other view is that different terms could never get in.  This view comes from comment 6.  

d. Hypo: If the seller disclaims the implied warranty of merchantability this is “different from” and not “additional to.”


i. Who would win under which view?????  
e. Hypo: The buyer has added an arbitration clause.  This is probably a different term and not an additional term.


i. This is because litigation is in the code.

ii. If it is not inherent in the code, then it would be an additional term.

f. If the seller’s form leaves out something that was on the buyer’s form, we don’t know if it is a different term or an additional to term?????  

g. If the acceptance includes a term that was not in the offer

i. If the UCC has a default that is different than the term, the term is a “different” term. 

ii. However, if there is nothing in the UCC, it is an “additional” term.

iii. If there is performance, we go to 2-207(3).  If the term materially alters the agreement, we use the knock out rule and it probably won’t apply.
5. CISG

a. If there is a material alteration in the acceptance, it is a counter offer. 

b. Examples of additional or different terms that materially alter the contract are:





i. Price





ii. Payment, 





iii. Quality





iv. Quantity





v. Place and time of delivery





vi. Extent of one party’s liability to the other





vii. Settlement of disputes

c. If an acceptance contains different or additional terms but it doesn’t materially alter the offer, the acceptance is valid.

D. Contract Modifications



1. Difference between modification and waiver
a. A waiver is a unilateral modification of a known right. 

i. Sometimes a waiver is called an excuse of a condition.
ii. A waiver can be unilaterally retracted if there is no reliance.  

b. Modification requires two parties to a contract to agree to a different term. 

i. Modifications cannot be unilaterally retracted. 



2. Modifications at common law
a. Under the common law, modifications had to be supported by consideration because of the pre-existing duty rule.

b. Folks v. Beer – This case brought in the pre-existing duty rule.  A modification must be supported by consideration to be valid.  

c. Consideration has an evidentiary function.  

d. Brickets v. Scouthorne – This case was before WWI.  The boss told the employees they had to take less money and that when the war was over they would return to their normal wage.  They sued for the back wages.  

i. The employees lost this case because the court said that what happened was a rescission of the original employment contract.  

ii. It was like they were fired and rehired.  



3. Modifications under the UCC




a. Modifications are governed by 2-209.

b. The UCC does not require consideration for contract modifications.





c. 2-209(1) 
i. An agreement modifying a contract within this article needs no consideration to be binding.
ii. The consideration requirement served an important function.  Without it, we have to watch out for:

Extortionist – Pay me an extra $10,000 or I’ll delay sending you the parts so you will never get the repair done on time.

Profiteer – Market goes down after contract and buyer says I will only pay you the lower price or else I will buy elsewhere and you will have to sue me and, with the costs of suit, you’d be better off taking the lower price.

Dishonest Compromiser – Makes up a dispute that doesn’t exist hoping to change the terms as a “compromise” since that would be cheaper than suing.

iii. However, the problem of not having a consideration requirement is cured by good faith (1-304/2-103); see Comment 2.



d. 2-209(2) and (3)
i. These two provisions solve the evidentiary problem that is created by lack of consideration.

ii. (2) A signed agreement excluding modification or rescission except by signed writing cannot be otherwise modified or rescinded 
A. There is a special requirement between merchants – if on form supplied by one merchant, it must be separately signed by other.
B. This is like a private statute of frauds.
C. (2) protects the company from what its salesmen might say.  
D. The problem with this subsection is that business people often fail to reduce modifications to writing.  

iii. (3) The requirements of the statute of frauds. . . (2-201) must be satisfied if the contract as modified is within its provisions.

A. Comment 3: “Modification . . . cannot be conjured up by oral testimony if the price involved is $500 or more since such modifications must be shown by authenticated memo.”



e. 2-209(4) and (5) 





i. These subsections deal with waivers 

ii. (4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.

iii. (5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by 
A. Reasonable notification received by the other party that strict performance will be required of any term waived, 
B. Unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
C. Basically a waiver can be retracted if the other party has not relied. 

f. Wisconsin Knife Works v. National Metal Crafters – Here there was a “no modification except in writing” provision.  The original delivery date was October/ November 1981.  In December 1982 NMC was producing spade bit blanks.  In January 1983, the plaintiff sued.  The court here held that the no modification except in writing provision excluded oral modifications.  

i. The court held that for this to be a waiver, there must have been reliance.  
A. If there is no reliance requirement, there is no difference between modification and waiver.  
B. Every attempted modification can operate as a waiver. It is only a waiver when there is reliance.
C. If there is no reliance, evidence of the waiver cannot come in.  It is an evidentiary gate like the statute of frauds.  
D. You need more than the breach itself to show reliance.  Posner’s reliance is a change in position in reliance

ii. Easterbrook’s dissent – he argued that there is no reliance requirement for waiver and that you can’t read reliance into (4).  

A. He said that if reliance is a substitute for consideration, it is odd that we would get rid of the consideration requirement and add reliance.  

B. He said that the requirement of good faith would take or this.  

C.  Easterbrook would allow all evidence in, regardless of reliance, if there is a waiver, and the test would be good faith.  

D. Under Easterbrook’s rule, it would be easier to find that there is a waiver.  

E. Easterbrook said that there is only three ways this could work:

1. There was no modification and no attempt at modification.  

2. There was a waiver.  Because of the attempted modification that operates as a waiver, it could not collect damages for NMC’s late performance through January 1983

3. There was never any firm dates so the plaintiff breached the contract.  

g. BMC Industries, Inc. v. Barth Industries, Inc. – The contract date was October 1987, the buyer asked for assurances from the seller’s parent company in August of 1988.  The defendant finally performed in May or June of 1989.  The request for adequate assurances shows that the buyer wasn’t really relying on the October 1987 date.  BMC argued that it was its right to sue and that it was just delaying enforcement of this right.  However, the seller wouldn’t have given the assurances if this was the case.

i. The court held that waivers may exist without reliance. This is a retractable waiver.

ii. Retractable waivers are referred to in subsection (5).  Only this interpretation renders meaning to subsection (5), because reading subsection (4) to require detrimental reliance for all waivers means that waivers would never be retractable.

iii. Here BMC waived the October 187 delivery date.  Since the date was waived, the delivery needed to be made within a reasonable time.  
h. If the parties agree that an attempted modification took place, the delivery date that was talked about is the one used.  If there was a waiver but no agreed upon date, then the gap fillers will be used.  

i. ON THE EXAM: If there is an attempted oral modification, look to see if it can operate as a waiver.
j. What if the seller admitted that there was a modification but argued that it was unenforceable because not in writing? An admission satisfies the statute of frauds so it would be admissible and would not be retractable because it is a modification.  

k. CISG

i. Modifications are covered under Article 29 of the CISG


ii. The CISG has the same view as Posner on waivers – there must be reliance.
iii. Under Article 29(1), a contract can be modified by agreement of the parties.

iv. Under Article 29(2), if there is a term requiring all modifications to be in writing then all modifications must be in writing.  However, a party may be precluded by his conduct from asserting such a provision to the extent that the other party has relied on that conduct.
E. Merchant’s Firm Offer



1. Common law

a. At common law, offers are freely revocable unless there was reliance or consideration

b. An offer to be kept open in exchange for consideration is an option contract. For option contracts, you can have recited, but not actual, consideration and still have a valid option contract.

2. 2-205

a. By a merchant

b. In a signed writing which

c. Gives assurance it will be held open

d. Is irrevocable even without consideration:

i. For time stated


ii. For reasonable time if no time stated


iii. But in no event for longer than 3 months

III. TERMS OF THE SALES CONTRACT


A. Unconscionability

1. Background



a. Unconscionability was a European thing.



b. However, the CISG does not have it.

c. Campbell Soup v. Wentz – Campbell made a contract with Wentz for carrots.  Wentz refused to deliver and Campbell Soup wanted specific performance.  Campbell was a powerful company and Wentz was a farmer.  
i. Wentz argued that the terms of the contract were unconscionable.  
ii. The court held that because the contract was unconscionable, Campbell could not get specific performance.  However, Campbell could sue for damages.  

2. Elements



a. Procedural = Absence of meaningful choice




i. Oppression = inequality of bargaining power




ii. Surprise = Terms are hidden in prolix

b. Substantive = Terms unreasonably favorable to the other party.
c. A&M Produce Co. V. FMC Corp. – This case set forth the elements of unconscionability.  

i. You need to have some of both procedural and substantive unconscionability.  If you have more of one then you don’t need as much of the other.

ii. For procedural unconscionability, there was inequality of bargaining power because FMC was a very large company and A&M was a farmer.  Also, he didn’t know anything about the product.  Furthermore, there was no real negotiation over the terms of the contract. There was surprise because the terms were hidden on the back side of the contract.  

iii. There was substantive unconscionability here because all warranties were waived.  It was unreasonable to limit consequential damages because that was basically all that the buyer would get – lost profits. If the terms are too favorable or unusual, the burden is on the party that created the form to show that the other party had knowledge of the suspect terms.  

A. Limitation of warranty and consequential damages are permitted by the code.  Conspicuous is defined in UCC 1-201(10).  Here the terms in question were conspicuous, but that wasn’t enough.  There was still surprise. 

iv. The court held that the disclaimer of warranties and the exclusion of consequential damages in FMC’s form contract were unconscionable and therefore unenforceable.

v. The court said that the social benefits associated with freedom of contract are severely skewed where it appears that had the party actually been aware of the term to which he agreed or had he any real choice in the matter, he would never have assented to inclusion of the term.

3. UCC 2-302


a. This section covers unconscionability.

b. Under 2-302(1) the court can do three things if a clause in a contract is unconscionable:

i. Not enforce the whole contract

ii. Not enforce the unconscionable provision but enforce the rest of the contract

iii. Limit enforcement of the unconscionable provision so as to avoid an unconscionable result.  


B. Parol Evidence Rule


1. In general

a. The purpose of the parol evidence rule is to enforce the final agreement of the parties.  

b. The UCC also allows us to explain and interpret terms.

c. Common law

i. To determine if two terms are contradictory or consistent additional terms the Restatement test is the “might naturally” test.  

ii. It is a little bit less strict than the “would certainly” test of the code.  There is not much real difference.  



2. UCC 2-202

Terms with respect to which a confirmatory memorandum of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
a. by course of performance, course of dealing, or usage of trade (1-303), and 

b. by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement



3. Parol evidence rule analysis

a. The first issue is the level of integration.  The agreement is either completely integrated or partially integrated.

b. If the agreement is a complete integration


i. Parol evidence is inadmissible, subject to the exceptions

ii. Course of performance, course of dealing, or usage of trade are allowed in if they are used to explain or otherwise supplement the terms.  




c. If the agreement is only partially integrated

i. Course of performance, course of dealing, or usage of trade are allowed in if they are used to explain or otherwise supplement the terms.  

ii. Is the parol term a “contradictory” or a “consistent additional term?”

A. If it is a consistent additional term, parol evidence is admissible.

B. If the term is contradictory, parol evidenced is inadmissible.

C. To determine if the additional term is consistent or contradictory, we apply the “would certainly” test.  




1. This test is found in Comment 3.

2. If the additional terms are such that, if agreed upon, they would certainly have been included in the document in the view of the court, then the evidence of their alleged making must be kept from the trier of fact.




d. Contradictory terms are never allowed in.

e. You can always bring in course of performance, course of dealing, and usage of trade.



4. Examples

a. ARB, Inc. v. E-Systems, Inc. – The term in question here was a cover damages clause.  The written contract did not include the cover damages clause.  It was removed from the final agreement.  

i. The court held that this was a complete integration.  T

A. The first reason was because there was an integration clause in the contract. (An integration clause is the same as a merger clause.)  

B. The court looked at other factors to determine that this was a complete integration.  

C. Therefore, the no cover damages clause was not allowed in because of the parol evidence rule.   

ii. The next issue the court looks at is even if this was a partial integration, was the term contradictory or a consistent additional term. 

A. The court said that a contradictory term does not have to be contradictory in a strict sense.  

B. Inconsistency means the absence of reasonable harmony in terms of the language and the respective obligations of the parties.  

c. Hardly anyone uses this absence of reasonable harmony test.  The real test is in comment 3 to 2-202.  If the additional terms are such that if they were agreed upon they would have been included in the writing, they are contradictory terms and they never reach the trier of fact.  This is the “would certainly” test.  

iii. The court held that this was a total integration and that even if it wasn’t, the clause here was a contradictory term and wouldn’t come in under the “would certainly” test. 

b. Noble v. Logan-Dees Chevrolet-Buick, Inc. – The seller said that the insurance proceeds were part of the deal.  The seller argued that this was part of the consideration.  There was an integration clause in the contract.  Since the seller drafted the contract this was held against them.  

i. The court said that if the seller wanted the insurance check proceeds as part of the consideration, they should have included it in their contract.

ii. The court held that parol evidence should not have been admitted


5. Exceptions to the parol evidence rule




a. Recognized Exceptions to the Parol Evidence Rule

i. Modifications (covered by 2-209) – the parol evidence rule stops at the moment the contract is formed.  

ii. Evidence to show there was no agreement

iii. Evidence of a condition precedent

iv. Evidence establishing that the contract is voidable 

A. Misrepresentation 

B. Duress 

C. Undue influence 

D. Unconscionability 

E. Illegality

F. Mistake

v. Evidence of a failure to pay consideration

A. This usually happens when there is recited consideration that is never paid


B. Exception to an option contract 

vi. Evidence as to the meaning of a term found in a contract

A. Williston’s “Plain Meaning” Rule – there needs to be an ambiguity in order to introduce evidence as to the meaning of a term found in the contract.

B. Corbin’s “Reasonably Susceptible” Rule – is the proposed meaning you want to give the term reasonably susceptible to that meaning


C. CA – almost free admissibility – Pacific Gas
D. This debate comes in under 2-202(b).  All of the stuff under 2-202(a) (course of dealing, course of performance, and usage of trade) can always come in.

b. Trident Center v. Connecticut General Life Insurance Company – Under the Corbin rule, the evidence would not get in here.  It also wouldn’t get in under the plain meaning rule.  CA, however, in the Pacific Gas case, basically said that anything can come in.  CA has almost free admissibility.  This is when there is a dispute as to evidence of the meaning of a term found in the contract.  

C. Usage of Trade, Course of Dealing, and Course of Performance
1. 2-202 allows in usage of trade, course of dealing, and course of performance evidence to explain or supplement. 

2. 1-303 definitions

a. Course of performance – a sequence of conduct between the parties to a particular transaction that exists if 

i. the agreement of the parties with respect to the transaction involves repeated occasions for performance by a party; and

ii. the other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the performance or acquiesces in it without objection.

b. Course of dealing – a sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.

c. Usage of trade – any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question.

3. 1-303 provides that 

a. Express terms, usage of trade, course of dealing, and course of performance should be interpreted as consistent with each other wherever possible. 

b. However, if it is unreasonable to construe them as consistent, the following order of precedence applies:



i. Express terms



ii. Course of performance



iii. Course of dealing



iv. Usage of trade

4. Nanakuli Paving & Rock Co. v. Shell Oil Co., Inc. – The contract here was for asphalt.  Shell raised the price and failed to protect the price.  It was normal in the performance of the contract and the usage in the trade to protect the price.  The written contract says Shell’s posted price at the time of delivery.  Nanakuli argued that Shell needed to hold the price for the asphalt it had already requested.  The issue here is if you can introduce evidence of the meaning of the term.  

a. Usage of Trade –Shell argued its definition of usage of trade was too broad.  Shell argued that there was a very plain clause in the contract and that usage of trade contradicts this term. 

i. The test here for consistent terms is “reasonably consistent”.  This comment was from old 1-205 and is not in the new 1-303.  

ii. We look at if the course of performance, course of dealing, or usage of trade is reasonably consistent with the term in the contract.  

b. Course of Performance

i. Nanakuli can point to two times where Shell price protected.  

ii. One time is not enough for a course of performance.  If it’s just one time, it is a waiver.  If it’s more than once, it may be a course of performance.  

c. Good Faith 

i. If good faith was by itself, it would probably not be enough.  

ii. Here since it was coupled with course of performance and usage of trade, it was more effective.  

d. The court held that this evidence was enough to support the jury verdict in favor of Nanakuli.

e. Course of dealing, course of performance, and usage of trade may always be admitted to explain a term in the contract.

f. Course of dealing, course of performance, and usage of trade may also be admitted to show what terms are in the contract so long as they are reasonably consistent with the express terms (ie - not contradictory).

D. Risk of Loss

1. Issues with mercantile terms
a. Risk of loss – when does it switch from the seller to the buyer?

b. Who has to buy insurance and who is the payee?

c. Who has to arrange for and pay the carrier?


2. Issues with sale on approval, sale on return, and consignment contracts

a. Risk of loss

b. Whose creditor can attach the goods?

c. Which party can borrow against the goods?


3. Risk of loss



a. Destination contract

i. Seller must deliver the goods to the Buyer’s place of business or to another specific place designated by Buyer

ii. ROL passes to the buyer upon delivery plus tender to buyer

iii, Tender – put and hold conforming goods at the Buyer’s disposition at a reasonable hour plus notification to Buyer (2-503)



b. Shipment contract

i. Seller needs only to deliver goods either to a carrier or to buyer directly at seller’s place of business

ii. ROL passes upon delivery to carrier or tender to Buyer.


4. CISG
a. Article 67 – this deals with when the risk passes in shipment and destination contracts. 

i. If the seller is not obligated to hand the goods over at a particular place, the risk passes to the buyer when the goods are handed over the first carrier.

ii. If the seller is bound to hand the goods over to a carrier at a particular place, the risk does not pass to the buyer until the goods are handed over to the carrier at that place.

b. Article 69 – When the parties don’t use a carrier, the risk passes to the buyer when he takes over the goods or when there is tender.  This is different from 2-509(3).  

c. Also, under the CISG, there are no rules specific to breach.  

E. Common Mercantile Terms

1. 2-319 – F.O.B. and F.A.S. Terms

a. 2-319(1) F.O.B (free on board) at a named place, even though used only in connection with the stated price, is a delivery term under which.

i. when the term is F.O.B. the place of shipment, the seller must at that place ship the goods in the manner provided in Section 2-504 and bear the expense and risk of putting them into the possession of the carrier.

ii. when the term is F.O.B. the place of destination, the seller must at his own expense and risk transport the goods to that place and there tender delivery of them in the manner provided in Section 2-503.

iii. when the term is also F.O.B. vessel, car or other vehicle, the seller must in addition at his own expense and risk load the goods on board.  If the term is F.O.B. vessel the buyer must name the vessel and in an appropriate case the seller must comply with the provisions of this Article on the form of bill of lading (Section 2-323)
b. 2-319(2) F.A.S. (free alongside) at a named port, even though used only in connection with the stated price, is a delivery term under which the seller must

i. at his own expense and risk deliver the goods alongside the vessel in the manner usual in that port or on a dock designated and provided by the buyer; and

ii. obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a bill of lading.

c. 2-319(3) – The buyer must seasonably give any needed instructions for making delivery including loading berth.  

d. 2-319(4) – The buyer must make payment against tender of the required documents.

e. F.O.B. vs. F.A.S. 

i. F.O.B. Vessel – the goods are accepted when on the vessel 

ii. F.A.S. – the goods don’t have to be on the vessel; they just have to be alongside the vessel



f. Examples – New York seller and Los Angeles buyer




i. F.O.B., New York 2-319(1)(a)

A. Shipment contract
1. ROL shifts upon delivery to carrier at Seller’s place of business.



B. Seller’s price does not include shipping.

C. Seller is obligated only to “bear the expense and risk of putting 
them in the possession of the carrier.” 

ii. F.O.B., Los Angeles 2-319(1)(b)

A. Destination contract
1. Seller has ROL until goods get to Los Angeles

B. Seller’s price includes shipping charges 

C. Seller must “at his own expense and risk transport the goods to [a designated delivery point] and there tender them”




iii. F.O.B., SS Normandy, NY Harbor 2-319(1)(c)

A. ROL passes upon delivery of the goods on board the vessel


B. Seller “must . . . at his own expense and risk load the goods aboard.”


iv.  F.A.S. SS Normandy, N.Y. Harbor 2-319(2)

A. ROL passes upon delivery and tender of the goods alongside vessel

B. Seller must “at his own expense and risk deliver the goods alongside the vessel.”




v. If:

A. F.O.B., Los Angeles (2-319(1)(a)); or

B. F.O.B., SS Normandy, NY Harbor (2-319(1)(c)); or

C. F.A.S., SS Normandy, NY Harbor (2-319(2))

Then: “B must seasonably give any needed instructions for making delivery including loading berth . . .” (2-319(3))

vi. If:

A. F.O.B., SS Normandy, NY Harbor (2-319(1)(c)); or

B. F.A.S., SS Normandy, NY Harbor (2-319(2))

Then: “B must make payment against tender of the required documents” (2-319(4)

2. 2-320 – C.I.F. and C.& F. Terms

a. 2-320(1)

i. The term C.I.F. means that the price includes in a lump sum 

A. The cost of the goods,

B. The insurance, and 

C. Freight to the named destination.  

ii. The term C. & F. or C.F. means that the price includes 

A. Cost and 

B. Freight to the named destination.
b. 2-320(2) – C.I.F. destination, even if only used in connection with a price, requires the seller to do the following at his own expense.

i. Deliver to carrier and get bill of lading (2)(a)

ii. Load goods onto carrier and get receipt that price has been paid (2)(b)


iii. Obtain insurance, with buyer as payee (2)(c)


iv. Prepare invoice of goods (2)(d)

v. Forward and tender all documents to the buyer with commercial promptness (2)(e)
c. 2-320(c) – C. & F. has the same effect and imposes upon the seller the same obligations and risks as C.I.F. except for the obligation as to insurance
d. For C.I.F. or C. & F. unless otherwise agreed the buyer must make payment against tender of the required documents and the seller may not tender nor the buyer demand delivery of the goods in substitution for the documents.



3. Examples




a. NY Seller and LA buyer

i. F.O.B, NY – shipment K
Risk of loss passes in NY
ii. F.O.B., LA – destination K
Risk of loss passes in LA
iii. C.I.F., LA – shipment K, Com. 1, 2-320

Risk of loss passes in NY

iv. C & F., LA – shipment K

Risk of loss passes in NY
b. A.M. Knitwear Corp. v. All American Export-Import Corp. – The delivery term in the contract is F.O.B. seller.  Under 2-319(1)(a) the seller is to deliver the goods to the carrier.  2-509 says that the risk of loss passes when the goods are delivered to the carrier.  

i. The seller here argued that the F.O.B term was just part of the price and that it was not a delivery term.  This is because 2-509(4) allow the parties to otherwise agree.  

ii. The court rejected this argument.  This is supported by 2-319(1).  



4. 2-509 – Risk of loss in the absence of breach

a. 2-509(1) where the contract requires or authorizes the seller to ship the goods by carrier

i. If it does not require him to deliver them at a particular destination, the risk of loss passes to the buyer when the goods are duly delivered to the carrier even though the shipment is under reservation 

ii. if it does require him to deliver them at a particular destination and the goods are there duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are there duly so tendered as to enable the buyer to take delivery.  




b. 2-509(2) deals with bailees 

c. 2-509(3) – in any case not within subsection (1) or (2), the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on tender of delivery.
d. 2-509(4)The parties can agree otherwise. 


e. Examples

i. Silver v. Wycombe – The buyer said to ship the first room of furniture and to then ship the second room of furniture.  Before the second room could ship, there was a fire that destroyed the remaining furniture.  

A. With merchant sellers there must be actual receipt by the buyer.  This is because the merchant is more likely to have insurance.  If the seller is not a merchant, then tender is what is necessary to pass the risk of loss to the buyer.  

B. The seller tried to argue that it’s a bailee.  The court rejected this argument.  The argument didn’t work because the seller was the shipper and not a third party.  

C. The court held that the risk of loss had not yet passed to the buyer and that the seller must pay damages.  

ii. If the parties are not merchants and one sells another his fridge, the risk of loss passes on tender.  So it’s the buyer’s even if he doesn’t pick it up right away.  He leaves it with the seller at his risk.  

iii. What if the seller uses its own employees to deliver?  It is not a carrier.  A carrier is a third party.  If it’s a carrier, we use section 2-509(1).  If it’s not, then we are under 2-509(3).  



5. 2-510 – Effect of breach on risk of loss
a. 2-510(1) Where the tender or delivery of goods so fails to conform to the contract as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance  

b. 2-510(2) Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning. 

c. 2-510(3) Where the buyer as to conforming goods already identified to the contract for sale repudiates or is otherwise in breach before risk of their loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time.

d. Jakowski v. Carole Chevrolet – The sale contract called for certain coatings.  The seller failed to coat it.  The seller informed the buyer it failed to coat it.  They buyer returned it for coating.  While it was with the seller, the car was stolen. 

i. The buyer argued that this case should be under 2-510(1).  

ii. The court laid out three questions that must be answered to determine this: (1) did the car fail to conform, (2) did the buyer accept, and (3) did the seller cure prior to the theft.  

iii. The court held that the car clearly failed to conform.  

iv. The court held that the buyer didn’t accept the goods because he needed to have a reasonable time to accept.  

v. Here the seller was curing the defect and had the obligation to redeliver the goods to the buyer.  In failing to do so, the buyer breached.


F. Sale on Approval
1. Sale on Approval: 2-326(1)(a)

a. “Sale” where goods are delivered primarily for use

b. Goods can be returned for any reason, even if they are conforming goods

c. Merchant seller/consumer (or merchant) buyer
d. Contracts where there buyer must be satisfied would fail for consideration except that they are saved by the obligation of good faith.  

e. Goods held on approval are not subject to the claims of the buyer’s creditors until acceptance.

f. They are generally treated as the buyer’s goods until accepted.



2. 2-327(1) – under a sale on approval

a. The risk of loss and the title do not pass to the buyer until acceptance;

b. use of the goods consistent with the purpose of trial is not acceptance but failure seasonably to notify the seller of election to return the goods is acceptance, and if the goods conform to the contract acceptance of any part is acceptance of the whole; and 

c. after due notification of election to return, the return is at the seller’s risk and expense but a merchant buyer must follow any reasonable instructions.

G. Sale or Return and Consignment Contracts

1. Sale on Return 2-326(1)(b); 2-327(2)(a)

a. “Sale” where goods are delivered primarily for resale

b. All or “any commercial unit” of goods may be returned for any reason, even if conforming goods.

c. Almost always merchant to merchant.
d. The goods are generally treated as the buyer’s (reseller) goods.

e. The return is at the buyer’s risk and expense.



2. Consignments
a. When goods are sold sometimes the bank or the seller will maintain a security interest in the goods.  

i. Security interests are dealt with in Article 9.  

ii. When the buyer sells the security interest, the security interest must be paid off.  

iii. The security interest attaches to the proceeds of the sale.  

b. Where there is a pure agency consignment, the consignor has all rights and obligations of consignee (9-109(a)(4))?????

c. Where it is a financing type of consignment

i. buyer in the ordinary course takes free and clear (9-103(d))

ii. creditors of consignee can attach subject to security interest of consignor (1-201(37), 9-102)



3. SOA/ SOR – the statute of frauds and the parol evidence rule
a. Terms are treated as a separate contract for sale within the statute of frauds and as contradicting the sale aspect of the term within the provisions of this article on parol or extrinsic evidence. 

b. It has to be in writing or admitted due to partial performance.  

c. If the contract says sale and you want to say it’s a sale on approval, it is a contradictory term and it can’t be introduced.  

IV. EXPRESS AND IMPLIED WARRANTIES
A. Overview

1. Misrepresentation can create a cause of action both in tort and in contract.

2. Tort

a. State of mind matters.

i. This is because the damages recoverable in tort vary depending on mental state.

b. Fraud and deceit – this can be intentional or reckless.

c. Negligence

d. Innocent misrepresentation



3. Contract

a. In contracts, it is pretty much a strict liability cause of action.  We don’t care if breach was intentional or accidental.  

b. Rescission

i. The contract is voidable if the breach was fraudulent, negligent or innocent.


ii. The contract is void if there is fraud in factum????


iii. The seller keeps the goods.

c. Breach of warranty


i. This mental state of the breaching party does not matter.


ii. The buyer keeps the goods.

B. Express Warranties


1. Express warranties are covered under 2-313.



2. Elements of an express warranty claim




a. Sale of goods

b. Any of the following made by, or attributable to, the seller:

i. Affirmation of fact or promise which relates to the goods;

ii. Description of the goods; or

iii. Sample or model (this can lead to an evidentiary problem)
c. The affirmation, promise sample, or model becomes part of the “basis of the bargain”

d. The goods fail to conform to affirmation, promise, sample or model

e. The failure to conform causes (both in a “cause in fact” and in a “proximate cause” sense)

f. Damage

g. Notice (2-607(3))



3. Affirmations and promises as part of the basis of the bargain

a. Doug Connor, Inc. v. Proto-Grind, Inc. – Connor had a land clearing business and wanted to buy a Proto-Grind to clear land.  Connor listed the trees he needed to clear, and the seller said that the machine would work for him.  The seller argued that what it said was puffery.  

i. Puffery is more of a general assertion that doesn’t mean anything.  

ii. The more specific a statement, the more likely it is an affirmation of fact.  


iii. If the buyer did know that the machine didn’t work for others, this could go to the basis of the bargain.  

iv. Puffing, opinion, and prediction of future activity are not actionable.  They are not assertions of facts. 

v. The court remanded to determine if there was a breach of express warranty.

b. Royal Business Machines, Inc. v. Lorraine Corp. – There were factual assertions about the machines purchased. 

i. The court looked at several assertions made by the seller.

A. 1. High quality – this is not actionable.  This is not specific

B. Repairs – only an opinion

C. Replacement parts – this does not relate to the goods

D. Cost of maintenance – this is not an assertion of facts that relate to the goods.

E. Tested and ready to be marketed – this is an assertion of fact

F. Assurance of substantial profits – this is not an express warranty. 

ii. The trial court failed to determine if these factual assertions were the basis of the bargain. The court remanded the case so the trial court could make this determination.



c. There are three theories of the basis of the bargain:

i. Basis of the bargain means reliance.  Reliance protects the legitimate expectations of the buyer.  

ii. All that basis of the bargain means is that the seller made an affirmation of fact during the bargaining process.   This protects buyers from sellers making misrepresentations. 

iii. The burden shifts to the defendant to establish that there was no reliance.  This is the approach in CA. They got this idea from Comment 3.   If something was said during the course of the negotiations, then it is presumed as part of the bargain.  

d. If we require reliance, then we would cut down on the number of express warranty claims.  



4. Causation 

a. There must be both “but for” and “proximate” cause for there to be causation.

b. Overstreet v. Norden Laboratories, Inc. – This product was supposed to stop horses from aborting.  The horses started aborting after taking the product.  He sued for the value of the aborted foals.  

i. The issue here was if he would have used another product if he had not used this one.   

ii. The concurrence said that since he wouldn’t have used any other product, there was no causation.



5. Damages

a. Damages for breach of warranty are under 2-714.  
b. It is the value as warranted minus the actual value.  T
c. The value as warranted is not necessarily the contract price.  
i. You can get warranty damages in excess of contract price. 
ii. This doesn’t come up to often.



6. Express warranties and the parol evidence rule

a. If there is an oral warranty and an integration clause, there could be a problem.  

b. Courts will try to find a way to get it in if they want it in.  

7. CISG


a. This is governed by Article 35.


b. There is no basis of the bargain/ reliance requirement.
c. The CISG does not say the word warranty and does not distinguish between express and implied obligations.

C. Implied Warranty of Merchantability



1. Implied warranty of merchantability is governed by 2-314.


2. The elements of an implied warranty of merchantability claim are:




a. Sale of goods

b. Seller is a merchant with respect to goods of that kind

c. The goods do not live up to one or more tests of merchantability: (may come from usage of trade or course of dealing)

i. Pass without objection in the trade

ii. Fair and average quality (if fungible)

iii. Fit for the ordinary purpose for which such goods are used

iv. Within standards and tolerances set forth in the agreement

v. Adequately packaged and labeled

vi. Conform to the promise of affirmations on the container or label

d. Failure to live up to merchantability causes (cause in fact and proximate cause)

e. Damage

f. Notice
3. A breach of warranty is a breach of an agreement and not a breach of contract.
a. “Agreement”, as distinguished from “contract”, means the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade 1-201(b)(3).
4. Ambassador Steel Co. v. Ewald Steel Co. – The steal at issue here was supposed to be of commercial quality.  
a. The plaintiff claimed that there was a breach of an implied warranty.  
b. The court held that there was a breach of the implied warranty of merchantability in selling the steel of a different quality than ordinarily sold in the custom and usage of the steel business, and not fit for the ordinary purposes for which such goods are used.

5. Merchantability can apply to used goods. However, someone making an isolated sale of goods is not a merchant, so this section wouldn’t apply.  
6. Book publishers are almost always never liable unless they publish aeronautical maps.

7. A car is not fit for the ordinary purpose for which it is used if it’s not ok to drive. 



8. CISG 

Medical Marketing International Inc. v. Internazionale Medico Scientifica, S.R.I. – There was a seller in one country and a buyer in the US.  The machine that was sold was not acceptable in the US.  

a. The CISG controls in this case.  

b. It is the seller’s country’s standards which must be met unless

i. The public laws of both are the same

ii. If the buyer has informed the seller about the regulations

iii. If due to special circumstances, the seller should have known about the regulations in issue.

c. Here #3 applies because the seller knew about the US regulations.

D. Implied Warranty of Fitness for a Particular Purpose
1. Implied warranty of fitness for a particular purpose is governed by 2-315.
2. Elements of implied warranty of fitness for a particular purpose




a. Sale of goods

b. Seller at time of contracting had reason to know of any particular purpose for which the goods are required and

c. Seller had knowledge the Buyer is relying on the Seller’s skill or judgment to select or furnish suitable goods

d. Buyer actually relied on Seller’s skill and judgment

e. Goods are not fit for the particular purpose for which they are required

f. Failure to meet fitness requirements causes (both cause-in-fact and proximate cause)

g. Damages

h. Notice

3. A.S. Leavitt v. Monaco Coach Corporation – The car didn’t perform like the buyer expected it would.  The defense argued that buyer wasn’t specific in what he wanted.  Here the seller had reason to know the particular purpose for which the goods were being provided.  The less specific the requirements set, the less likely there will be a warranty breach.

F. Differences between Breach of Warranty and Strict Liability


1. Background
a. When you enter into a contract you don’t really bargain for performance.  

i. If this was the case, for damages we would only give specific performance.  

ii. In the contract, you bargain for the economic value of the performance.

b. Strict products liability shifted the focus to tort liability.  

i. In tort, you don’t know what the economic value of performance is. 

ii. Strict products liability has ended up with a more fault based standard because of a failure to warn.

iii. Products liability took a big hit when the requirement of showing an alternative design was added.  



2. Strict products liability

Under the Restatement (Third) of Torts, there are three categories of product defects.

a. Manufacturing defect – the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.

b. Design defect – the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design and the omission of the alternative design renders the product not reasonably safe. 
c. Failure to instruct or warn – foreseeable risk of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings and the omission of the instructions or warnings renders the product not reasonably safe.

3. Strict products liability or implied warranty of merchantability for design defects when there is personal injury

a. A design defect claim and a claim for breach of the implied warranty of merchantability when a person is injured can be duplicative of each other. 

b. There is a split in case law as to whether these two causes of action should apply the same test or not when there is personal injury.

c. Denny v. Ford Motor Company – The jury decided that there was no design defect but that there was a merchantability problem.  The court held that merchantability can be broader than design defect.  A lot of times there is overlap between the two, but here there is a difference. 
i. The courts said that the test for merchantability is consumer expectation. 
A. The consumer expectation test looks at if the product was unreasonably dangerous to the consumer.

B. Unreasonably dangerous means dangerous to an extent beyond which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.

ii. The court said that in considering if there is a design defect under strict products liability, we should apply the risk/ utility test.

A. If the design defect were known at the time of manufacture, a reasonable person would conclude that the utility of the product did not outweigh the risk inherent on marketing designed in that manner.

ii. The dissent argued that the design defect test is the test for personal injury whether there is a warranty issue or a products liability issue.

iii. The split in this case is still possible in many states.
d. The trend is to follow the dissent’s position.

i. Academically there is no longer a split.  However, there is a still a split in the case law.

ii. The trend is that when there is personally injury, implied warranty of merchantability and design defect should be determined under the same standard (foreseeable risks and reasonable alternative design).

iii. Comment n to Restatement (Third): The definition of defect should come from tort law, whether the claim carries a tort label or one of implied warranty of merchantability.

iv. Comment 7 to Revised 2-314 : When personal injuries are involved, ‘defective’ under tort law and ‘unmerchantable’ under warranty law should have the same meaning.



4. Damages



a. 2-714 – Buyer’s damages for breach in regard to good accepted

i. 2-714(2) – the measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.

ii. 2-714(3) – In a proper case any incidental and consequential damages under 2-715 may also be recovered.

b. 2-715(2)(b) – Consequential damages resulting from the seller’s breach include injury to person or property proximately resulting from any breach of warranty.


V. DISCLAIMERS AND OTHER LIMITATIONS ON WARRANTIES


A. Warranty Disclaimers


1. General info
a. The parties should be able to determine the risks they will take, and therefore, the parties should be able to disclaim warranties. 

b. This topic is separate from limitation of damages. This is made clear in 2-316(4).  



2. Conspicuous

a. 2-316(2) requires that disclaimers of the implied warranty of merchantability and the implied warranty if fitness for a particular purpose must be conspicuous.

b. 1-201(b)(10): “Conspicuous” with reference to a term means so written, displayed, or presented that a reasonable person against which it is to operate ought to have noticed it.  Whether a term is conspicuous or not is a decision for the court. Conspicuous terms are the following: 

i.(A) A heading in capitals equal to or greater in size than the surrounding text, o rin contrasting type, font, or color to the surrounding text of the same or lesser size; and
ii. (B) Language in the body of a record or display in larger type than the surrounding text, or in contrasting type, fondt, or color to the curroundign text of the same size, or set off from surrounding text of the same size by symbols or other marks that call attention to the language.




c. Some courts say that 1-201(b)(10)(A) and (B) are safe harbors.

d. Sierra Diesel Injection Service, Inc. v. Burroughs – Sierra bought a computer from Burroughs, and it did not work well.  Sierra bought another, and it did not work well either.  There was also a software contract. The court held that the warranty disclaimers were not conspicuous.  

i. The court held that conspicuousness is not a matter of just the type and the size.  Most courts take the approach of this court and make an inquiry into the reasonableness.  

ii. The court could have rejected these warranties in another way.  They could have said it was unconscionable. 

iii. Now 1-201(b)(10) includes a statement about reasonable persons.  

iv. The dissent argued that the warranty disclaimer was more conspicuous in the software contract than in the hardware contract.  If there is something bad for the buyer on the back, they should at least call attention to it on the front.

e. The conspicuous requirement is only noted in 2-316(2).  This only deals with implied warranty of merchantability and implied warranty of fitness for a particular purpose.  

f.  What if the buyer read and knew about the disclaimer of the implied warranty of merchantability but it was not conspicuous? Most courts follow the code in this situation and require that it be conspicuous.



3. 2-316(3)
a. 2-316(3)(a) all implied warranties are excluded by expressions like “as is”, “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty

b. 2-316(3)(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or refused to do so, there is no implied warranty with regard to defects which an examination ought to have revealed.

c. 2-316(3)(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

d. If there is another implied warranty beside the implied warranty of merchantability or the implied warranty of fitness for a particular purpose, we look to section 2-316(3).  

e. Gindy Manufacturing Corp. v. Cardinale Trucking Corp. – The buyer claimed that the trailers were faulty.  The buyer claimed that they wouldn’t pay because the seller breached the warranty.  In the past the Gindy would fix the trailers when there is a problem. 

i. There was a warranty to repair that arose here because of course of performance and course of dealing.  

ii. There was another issue with the form contract. “As is” was used.  Since this is an “other” implied warranty, we don’t look to subsection (2); we go to subsection (3). 

iii. The court held that the disclaimer still must be conspicuous under (3) if there is a disclaimer of the implied warranty of merchantability or the implied warranty of fitness for a particular purpose.  
iv. The court held that the “as  is” clause in this contract was not effective to disclaim an implied warranty of merchantability, nor an implied warranty arising by usage of trade or course of dealing

4. Disclaiming the implied warranty of merchantability vs. disclaiming the implied warranty of fitness for a particular purpose




a. Implied warranties of merchantability can be disclaimed orally. 
 


b. A disclaimer of fitness for a particular purpose must be written. 
c. An oral “as is” clause, at least in theory, is okay because there is nothing in the code that says that it must be in writing.  So it could be effective to disclaim the warranty of fitness for a particular purpose????? 


5. Express warranties

a. 2-316(1) Words and conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the Parol evidence rule, negation or limitation is inoperative to the extent that such construction is unreasonable.

b. Under 2-316(1) you try to construe the express warranty and disclaimer as consistent.  If you can’t, then the disclaimer is ineffective if such a construction is unreasonable.  

c. Generally, if a seller makes an oral express warranty, he is stuck with it.  

d. If no warranty was made, then you can’t rely on it as the basis of the bargain.  

e. 2-316(1) is subject to the parol evidence rule.  Comment 2 says that the seller is protected by allegations of prior oral express warranties by the parol evidence rule.  

f. A seller advertises for sale a “1968 Mustang, As is, where is.” Buyer purchases the car.  In fact, unknown at the time of the sale, but discovered and confirmed by an automobile expert three months later, the car turns out to be a less expensive 1969 Mustang.

i. This is an express warranty.  

ii. The warranty and disclaimer are inconsistent.  The disclaimer here would be ineffective because this construction is unreasonable??????


6. There must be physically injury for suits in tort

a. If there are purely economic injuries, there must be a suit in contract and not in tort.

b. East River Steamship Corp. v. Transamerica Delaval, Inc. – The steamship company built oil rigs.  The turbines made for it were defective.  There was economic loss in this case, but there was no physical injury.  They didn’t sue in warranty; they only sold in strict products liability and negligence.  

i. The court did not allow recovery.  

ii. If they had sued in warranty, they may have recovered.  

iii. Economic damages can be predicted and personal injuries cannot be predicted.  Personal injury is potentially limitless.  

iv. Damage to the goods is something that can be gauged, and the parties know the risks.  

v. They can allocate the risks and insure against the risks of economic damage.  

vi. The court held that they could not sue for just a contractual damage in tort.  

B. Privity

1. Can a person who is not in privity of contract with the seller sue for breach of warranty? The answer can turn on:

a. Whether the plaintiff asserts breach of express warranty or breach of implied warranty; and

b. Whether the plaintiff seeks damages for personal injuries, other direct damages, or consequential damages.



2. There are two types of privity: horizontal and vertical.  

a. The code deals with horizontal privity. This is when one is not the buyer of the product in question, but is one who is affected by or consumes goods.

b. Vertical privity is left to the courts.  This is when one is a buyer who is in the distributive chain but who did not buy the product directly from the defendant.
2. 2-318

a. 2-318 deals with third party beneficiaries of express and implied warranties. 



b. 2-318 limits recovery in warranty.  

i. A plaintiff could still recover in tort.  

ii. The statute of limitations for tort claims is usually much shorter than that for contract claims.  

c. Most jurisdictions have adopted alternative A.  

d. 2-318 gives three alternatives

i. Alternative A – A seller’s warranty whether express or implied extends to any

A. Natural person

B. Limited to someone in the family or household of the buyer or who is a guest in the home
C. Reasonable to expect to use consume, or be affected by the goods 

D. Injured in person
E. Seller may not exclude of limit the operation of this section

ii. Alternative B is the same as A except that there is no limit to a person who is in the family or household of the buyer or who is a guest in the home.  The rest is the same.




iii. Alternative C






A. This section extends protection to corporations






B. It includes economic damages

C. It allows the seller to limit economic damages but not damages for personal injury.

iv. There are two types of economic damages: direct and indirect.

A. Direct economic loss encompasses damage based on insufficient product value; thus, direct economic loss may be out of pocket – the difference in value between what is given and received – or loss of bargain – the difference between the value of what is received and its value as represented.

B. Indirect (consequential) economic loss includes all indirect loss, such as loss, of profits resulting from inability to make use of the defective product.

C. Are courts split on indirect (consequential) damages under Alternative C?????



e. Examples
i. Randy Knitwear, Inc. v. American Cyanamid Co. – Cyanamid sold the product to Apex and Fairtex. The plaintiff, Randy, purchased from Apex and Fairtex.  Randy sued Cyanamid on express warranty.  Cyanamid created labels that served as an express warranty.  Randy was suing for economic damages. 

A. One of the issues is who bares the risk of the solvency of the middle man.  

1. If Randy sued Apex and then Apex sued Cyanamid, this would be an indemnity action.  

2. Traditionally this is what would have to happen.  

B. One concern the court had was if the original seller had a disclaimer in the contract.  Another concern is if the second seller had a disclaimer.  In this second situation, this court assumes that the buyer would not lose its claim.  

C. The statute of limitations probably started running when Randy saw the advertisement or tags.  

D. The court held in that Randy could sue for economic damages.
E. This case was decided before section 2-318 of the UCC was adopted, but if it was under any section it would have been C because this is the only section that allows for recovery of economic damages.  This case made no distinction between direct and indirect (consequential) economic loss, so under this case, both types of economic loss can be recovered.  

ii. Garden Gate v. Northstar Freeze-Dry Manufacturing – Here there is a situation that is like American Cyanamid.  There was a manufacturer that sold to the whole seller who sold to the plaintiff.  

A. The court said that it would allow direct economic loss to the plaintiff but not indirect economic loss.  

B. The court held that the problem with indirect economic loss is that the manufacturer can’t control the liability.  

C. However, the problem with this argument is that consequential damages must be foreseeable.  

iii. Minnesota Mining & Manufacturing v. Nishika Ltd. – There were express warranties to photo-processors that emulsion would work; they are the ones who actually bought the product.  There was an express warranty via ads to camera companies that emulsion would work. The camera company sued here, even though they didn’t buy the product.  

A. Since they couldn’t get direct damages, the court wouldn’t allow them to get indirect damages.  

B. Noncontracting parties who never used, purchased, or otherwise acquired the seller’s warranted goods may not seek lost profits, unaccompanied by physical injury or property damage, for breach of warranty. 



3. Third party beneficiary contract
a. General info

i. In a TPB contract, the promisee bargains for a promise to benefit the third party beneficiary.  The Promisor promises and performs the act that benefits the third party beneficiary.  




b. When can a TPB sue?




i. Intended TPBs can sue

A. A beneficiary is an intended TPB if recognizing a right to performance in the beneficiary is appropriate to effectuate the intention of the promisor and promisee and either:

1. Performance will satisfy an obligation of the promisee to the TPB or

2. Circumstances indicate the promisee intends to give the beneficiary the benefit of the promised performance
ii. Incidental TPBs Cannot Sue

A. An incidental TPB is a beneficiary who is not an intended TPB.





iii. Examples

A. Mark wants to help his sister, so he enters into a contract with Janet to sell his car, and directs Janet to pay his sister. His sister is an intended TPB
B. Brian contracts with a landscape architect who does a terrible job.  A good job would have benefited neighbor’s home value. His neighbor is an incidental TPB.

C. Looking at the 3M case under TPB theory:

1. The Photo-processors would be the promisee.

2. 3M would be the promisor

3. The camera companies would be an incidental TBD

4. The court held that you have to be an intended TBD to recover for economic loss.  

c. Damages for breach of implied warranty
i. Tex Enterprises, Inc. v. Brockway Standard, Inc. –Brockway was the manufacturer of buckets.  They sold them to a Shelton to distribute them.  Tex purchased the buckets from Shelton.  Brockway told Shelton that they would work fine.  The suit was over both implied and express warranties.  

A. The court said that if Tex was an intended TPB of the implied warranty, then it could maybe recover.  

B. Otherwise, the general rule is that third parties can’t recover under an implied warranty.  

C. The difference between express and implied warranties is that implied warranties arise by operation of law.  

D. The court held that for implied warranties, the remote party must be a TPB to recover economic damages.  This case is not the majority view.  

ii. Morrow v. New Moon Homes, Inc. – This case is more typical than the last.  In this case, the plaintiffs bought a mobile home from Golden Heart who got it from Morrow.  Golden Heart went bankrupt.  
A. If this court applied the Tex rule, the plaintiffs wouldn’t be able to recover.  
B. The court here allowed the plaintiffs to recover under implied warranty of merchantability. 
C. The court held that that the manufacturer still has protections because this is for direct economic loss and not indirect.  This holding is limited to only direct economic damages. 

d. Disclaimer of warranty

i. What happens when the remote seller disclaims a warranty?

ii. Patty Precision Products Co. v. Brown & Sharpe Manufacturing Co. – GE made the part that went to Marsuco and then the part went to the third party.  There was a disclaimer in the contract from GE to Marsuco and a limitation of warranty.  The plaintiff didn’t know about this disclaimer.   
A. The court held that the plaintiff could still recover. 
B. One way around this problem is for the manufacturer to require that the disclaimer be flowed down.  
C. Also, the manufacturer could have put the disclaimer on the product itself.  

iii. Unlike this case, some courts hold that the disclaimer is effective against an innocent buyer.




e. Revised Code 2-313 A and B
i. 2-313A – if you have something in packaging and you are a remote seller and reasonably expect it will effect some consumer down the line, you have to live up to it.  It doesn’t matter if the buyer saw the packaging before they bought it.  

ii. 2-313B – this is the same thing for advertising.  If you put out an advertisement, you have to live up to it unless there is a disclaimer on the package.

iii. Direct economic loss can be recovered and so can lost profits.  They don’t allow all indirect damages, just lost profits.  



f. Summary of privity and warranty





i. Buyer sues a direct seller

A. Direct Economic Loss under 2-714(2):






(Value as warranted) – (Value as received)






B. Indirect economic loss under 2-715(2)(a):

General damages + consequentials (per Hadley v. Baxendale)

C. Personal injuries/personal property loss under 2-715(2)(b): Any damage proximately caused by the breach




ii. Buyer sues a remote seller for personal injuries

A. If the jurisdiction has adopted 2-318A, then only injured family, guests or those in the household of the buyer may recover, and only then if it is reasonable to expect that the injured party may use, consume, or be affected by the goods. 

B. If the jurisdiction has adopted 2-318B, then any injured party may recover if he or she may reasonably be expected to use, consume, or be affected by the goods.
C. If the jurisdiction has adopted 2-318C, or, like CA, has not adopted any 2-318 alternative, then any injured party whose injury is proximately caused by the warranty breach may recover.
iii. Buyer sues a remote seller for direct economic loss

A. Cannot recover at all if jurisdiction has adopted 2-318A or 2-318B.

B. If jurisdiction adopts 2-318C or no 2-318 alternative:

1. Majority view is that the remote buyer can recover: 

a. For breach of express warranty (Randy Knitwear; Garden Gate) and 

b. For breach of implied warranty (New Moon).

2. Minority views:

a. Privity blocks suit for implied warranty (unless intended TPB),
b. But privity does not block suit for express warranty, (Tex Enterprise)

b. A few jurisdictions have privity as to all warranties still, except in unusual circumstances 
iv. Buyer sues a remote seller for indirect economic loss

A. Courts are split on whether a remote buyer can recover on express warranty:

1. Randy Knitwear indicates “yes;” 
2. Garden Gate says “no” but recognizes, “courts are split in whether to allow a nonprivity buyer to recover consequential economic loss damages.”

B. With regard to implied warranties:

1. New Moon says it is not deciding the issue

2. White & Summers concludes, however, that more and more courts are imposing liability for breach of the warranty of merchantability in favor of remote purchasers.  The authors suggest that courts might reasonably distinguish between direct economic loss (diminution in value of the thing sold) and consequential damages, allowing recovery of direct loss but not consequential loss against remote sellers.
v. Non-purchaser sues a remote seller for indirect economic loss:

A. The non-purchaser may only recover if it is an intended TPB of the direct buyer-direct seller contract.

B. This is the rule under MMM v. Nishika.


C. Defenses to Warranty Actions


1. Causation
a. The breach of warranty must be the factual and legal cause of the injury

b. However, suing for breach of warranty is easier than strict liability because you don’t have to show exactly what caused the problem.  

c. NCS – the court held the plaintiff need not show the specific and technical cause of a product’s malfunction in order to sustain its causation burden in a breach of warranty cause of action.



2. Assumption of the risk



a. Assumption of the risk v. contributory negligence

i. Contributory negligence – you consent to the risk but not to the act.

ii. Assumption of the risk – you consent to the act itself.




b. Elements of assumption of the risk





i. Defendant must show that the plaintiff: 

A. Had specific knowledge of the risk posed by defendant’s action;






B. Appreciated its nature; and





C. Proceeded to encounter it nevertheless.

ii. “Whether, in encountering the risk, the plaintiff has manifested a willingness to accept responsibility for the risk.”  Restatement 2d § 496C


3. Contributory negligence

a. There is a split in the jurisdictions as to whether contributory negligence is a defense in a strict liability case.

b. Correia v. Firestone Tire & Rubber Co. – The issue was if contributory negligence was a defense to a warranty action.  

i. The court held that it is not.

ii. In a strict products liability case, there is a policy reason for a manufacturer to be liable. (The manufacturer is in the best position to avoid the harm.) You don’t look at fault, so you can’t weigh policy against negligence. 

iii. Fiske v. MacGregor, Div. of Brunswick – The court in this case came to the opposite conclusion.  
A. The court said that it isn’t fair to not allow the contributory negligence defense.  
B. The court said that it’s not fair to make the defendant pay less when negligent than when they are not negligent (strict liability).  

iv. CA follows the Fiske rule.  
v. The restatement still recognizes assumption of risk as a separate defense.  


D. Magnuson-Moss Consumer Warranty Act
1. The purpose of Magnuson-Moss is to provide protection to consumers and eliminate certain practices of sellers.

2. The Act does not require a supplier to give a written warranty. That remains entirely within the discretion of the supplier.  If, however, the supplier does give a written warranty, the requirements of the Magnuson-Moss Act apply. 


3. Upon breach the plaintiff can recover: damages + attorneys’ fees.

4. The vast majority of case law provides no privity in Magnuson-Moss cases?????
5. Applies when there is a “written warranty” by “suppliers” concerning a “consumer product”

a. “Written warranties” are: 

i. Any affirmation of fact or written promise made in connection with the sale of a consumer product relating to the nature of the material or workmanship and affirms or promises that such material or workmanship is defect free or will meet a specified level of performance over a specified period of time.
ii. Any undertaking in writing in connection with the sale to refund, repair, replace or take other remedial action if such product fails to meet the specifications set forth in the undertaking
iii. Is part of the basis of the bargain between buyer and supplier

iv. For a purpose other than resale of the product. 
b. A “Consumer product” is: tangible personal property normally used for personal, family or household purposes.  


6. If the seller gives a full warranty
a. Remedy defect without charge

b. No limits on duration of, and no disclaimer of, implied warranties

c. No exclusion of consequential loss unless conspicuous

d. If defect persists after “reasonable number of attempts . . . to remedy” must offer the remote buyer repair, replacement without charge, or money back.

7. If the seller gives a limited warranty
a. No disclaimer of implied warranties, but

b. Can limit their duration.

c. Repair, replacement or money back during term of warranty


8. Privity


a. Some states require vertical privity for implied warranty liability.

b. There is a split in the courts as to whether Magnuson-Moss overrides state law on vertical privity requirements

VI. REMEDIES

A. Buyer’s remedies


1. Performance and concurrent conditions




a. Constructive conditions

i. Tender – offer of performance coupled with a manifest ability to perform.  Restatement 2d § 238.

ii. There conditions precedent and conditions subsequent.

iii. Tender is a constructive condition precedent to the other party’s duty to perform.  Hence, if one party does not tender, the other may walk away since there is no enforceable duty of performance owed.

iv. Tender must be offered simultaneously when both parties’ performance can be completed simultaneously (constructive concurrent condition)

v. Where one party’s performance will take time to complete, completed performance by that party is a constructive condition to other’s the duty to pay.
vi. Constructive Conditions are relevant to:

A. When a party will be in breach: tender and order of performance:

1. Concurrent Conditions when performance can be accomplished simultaneously

2. When one party’s performance takes time and the other (usually buyer’s) does not completion of performance that takes time is a condition of the other party’s duty to perform

3. UCC 2-507 and 2-511 make tender of delivery and tender of payment concurrent conditions.

B. Specialized applications necessary for other contractual duties to be enforceable.

C. The determination of material or partial breach

b. Material/ Immaterial/ Total Breach
i. A material breach – failure to perform a duty due under a contract that results in the unexcused non-occurrence of a constructive condition.

A. When one party is in material breach, the other may suspend performance and can sue for damages.  
B. If the breach is total, then the innocent party’s duty to perform is no loner enforceable. 

ii. An immaterial breach – failure to perform a duty due under a contract that results in the excused non-occurrence of a constructive condition.

A. When one party is in immaterial breach, the other must perform, but still can sue for damages. 

iii. Each party’s performance obligation is constructively conditioned upon there being no unexcused breach (failure of full and complete performance) by the other.
A. It can be difficult to determine what the first material breach is.

iv. Factors to determine if a breach is material:

A. Extent to which non-breaching party will be deprived of the reasonably expected benefit of the bargain;

B. Extent to which non-breaching party can be fully compensated if made to stay in the contract and complete performance;

C. Likelihood of cure providing complete benefit by the non-breaching party;

D. Good or bad faith of the breaching party
v. Substantial performance means that there is an immaterial breach.

vi. If there is a “time is of the essence” clause in the contract, an otherwise immaterial breach can become a material breach.  

vii. 2-507 – Tender of delivery is a condition of the buyer’s duty to pay.  

viii. 2-511 – Tender of payment is a condition of the seller’s duty to tender and complete delivery.



2. The perfect tender rule




a. The perfect tender rule makes every breach a material breach.  

b. Under 2-601, if the goods or tender of delivery fail in any respect to conform to the contract, the buyer may 
i. Reject the goods (suspend performance and sue for damages);  

ii. Accept the whole (waive the right to suspend performance and retain right to sue for damages); or
iii. Accept any commercial unit or units and reject the rest (more than the buyer could do at common law + sue for damages)




c. This expands the remedies available for breach.




d. Limits on the perfect tender rule

i. Case law:

A. D.P. Technology Corp. v. Sherwood Tool, Inc. – There is no perfect tender rule for: 
1. Insubstantial delay that causes no injury; and 
2.Specially manufactured goods.  
Conn. Courts look for a substantial non-conformity.

B. Fargo Machine – There is no perfect tender rule for complex machines

ii. Good faith, 1-203 
iii. 2-504, there must be a “material delay or loss” upon Seller’s failure to make a proper contract with a shipper.
A. There can be less that perfect tender and buyer still can’t reject unless there was a material loss or a material delay.   

B. If there has been an immaterial loss, the buyer must perform (pay) and sue for damages.  

C. Example: It is improper under 2-504 Comment 3 to underinsure goods and cut off the buyer’s ability to recover from the carrier in the event of loss, when the risk of shipment is place on the buyer for the shipment.  However, unless this results in a material loss, the buyer still must perform (pay) and then sue for damages.

iv. If there is an installment contract under 2-612:

A. The buyer can’t reject shipment unless non-conformity “substantially impairs” value of that installment and cannot be cured.

B. Can’t cancel contract unless the non-conformity with one or more installments “substantially impairs the value of the whole” contract
v. Cure, 2-508


3. Installment contracts




a. 2-612 governs installment contracts

i. 2-612(1) defines an installment contract as one that allows the delivery of goods in separate lots even if the contract contains a clause that states that each delivery is a separate contract.

ii. 2-612(2) the buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cursed or if the non-conformity  is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.
iii. 2-612(3) – Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole. But the buyer reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation, or if he brings an action with respect only to past installments, or demands performance as to future installments. 

b. Graulich Caterer, Inc. v. Hans Holterbosch, Inc. – There were 250 deliveries under the contract. The frozen food wasn’t good.  

i. First we look under 2-612(1) to determine if there is an installment contract.  

ii. Then we look to 2-612(2) to see if the individual installment can be rejected.  

iii. They cancelled the entire contract.  They couldn’t do so after the first delivery because it didn’t substantially impair the value of the whole contract.  

c. The reason for this rule with installment contracts is because they are usually between merchants.  

4. Inspection, acceptance, and rejection


a. Inspection
i. Under 2-513, the buyer has the right to inspect the goods before payment or acceptance at any reasonable place and time and in any reasonable manner.



ii. What is reasonable depends on the nature of the goods.


b. Acceptance





i. 2-606 gives the three main ways to accept

A. Buyer tells seller that he will accept (2-606(1)(a))

B. Buyer fails to make an effective rejection (2-606(1)(b))

C. Buyer does any act inconsistent with S’s ownership (2-606(1)(c))

ii. Under 2-606(2) acceptance of a part of any commercial unit is acceptance of that entire unit.

iii. Significance of acceptance of the goods

A. Buyer must pay for them at the contract rate (2-607(1))
B. Buyer cannot reject (2-607(2))
C. Buyer must notify the seller of any breach within a reasonable time (2-607(3))
D. Burden of proof shifts to the buyer to establish any breach (2-607(4))
E. Can tender litigation to indemnifying seller (2-607(5)(a))
F. Lose statute of frauds defense (2-201(3)(c))

c. Rejection

i. 2-602 deals with the manner and effect of rightful rejection.  


ii. Ineffective v. wrongful

A. Ineffective – failure to follow the procedure

B. Wrongful – rejecting goods that conform to the contract (this is substantive)

iii. The buyer can accept the goods with knowledge of the defect.

iv. Payment is not necessarily acceptance.

v. Buyer’s duties upon rejection. 

A. Seasonably notify seller (2-602(1)) 

B. Hold goods with reasonable care (2-602(2)(b))

C. Follow reasonable instructions from the seller if:



1. Buyer is a merchant and

2. Seller has no agent or place of business in the market of rejection (2-603(1))

D. If the immediately above conditions are true, buyer must attempt to sell goods if they are perishable or otherwise threaten to decline in value speedily.  

1. The buyer can get reimbursement for costs including commission



2. They buyer is held only to good faith

vi. What the buyer may do

Subject to 2-603 for merchant buyers, and for all non-merchant buyers:
A. Buyer may store goods

B. Buyer may re-ship goods to seller
C. Buyer may resell goods for seller’s account 
D In all cases, with reimbursement for costs incurred
vii. The buyer may not exercise ownership with respect to rejected goods.

viii. Miscellaneous rejection doctrines

A. If rejection is wrongful, then the seller has all rights to sue including for price + damages (2-602(3))

B. There can be an effective rejection that is wrongful.  

C. Upon rightful rejection of goods for which buyer has taken possession, seller gets a security interest in the goods to recover any payments made + and incidental damages such as storage, shipping, and the like (2-711(3)) 

D. If buyer does not identify specific non-conformity upon rejection, then buyer cannot rightfully reject the goods or otherwise hold seller in breach


1. If non-conformity could have been cured

2. Between merchants if merchant seller asks for a written statement of the defects (2-605) 

ix. Miron v. Yonkers Raceway, Inc. – The problem in this case is that we don’t know for sure when the horse broke his leg.  The significant issue here was if there was acceptance.  

A. Since there was acceptance, the buyer had the burden to prove that there was a breach.   

B. This case turned on whether or not there was an effective rejection.  

C. This was not an effective rejection here because it was not done in time. It was customary to inspect the horse right after it is purchased.  




d. CISG

i. There is a preference for treating breaches as immaterial breaches. 

ii. You can reject if there is a fundamental breach.  

iii. A fundamental breach is worse than a material breach.  There is a higher standard.  
iv. The seller can remedy the breach at any time if it can be done without unreasonable delay and without unreasonable inconvenience.  
5. Cure

a. Cure fixes a non-conforming tender.  In an installment contract situation, it makes sure the installment substantially conforms.  

b. There are three issues that arise with cure

i. When does a seller have a right to cure?

ii. When is the effect of the seller losing the right cure?

iii. What kinds of actions are acceptable as cure?

c. 2-508(1) Where any tender or delivery by the seller is rejected because non-conforming and at the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery

i. Basically, the seller can cure under 2-508(1) when the time for performance has not yet expired.  

d. 2-508(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

ii. Under 2-508(2) the seller has to have reasonable grounds to believe that what it tenders will be acceptable.  

ii. You have to be in a situation where it doesn’t cause the buyer too much of a problem.  

e. Shaken faith doctrine – if the buyer’s faith in the good becomes shaken, he would need a brand new replacement. 

i. A cure is not acceptable when his faith in the goods is shaken.  

ii. This has been expanded to situations where the seller has even offered a new good and the buyer’s faith in the entire brand is shaken. 

f. Zabriskie Chevrolet, Inc. v. Smith – The defendant bought a car from the plaintiff.  It had a mechanical failure that left it completely inoperable. 
i. Substituting the transmission that was not from the factory and was of an unknown lineage was not a cure. 

ii. A “cure” which endeavors by substitution to tender a chattel not within the agreement or contemplation of the parties is invalid.


6. Revocation of acceptance

a. It is easier to reject than to revoke acceptance.  

i. Rejection can take place when there is not perfect tender.  

ii. To revoke acceptance, there must be a substantial impairment of the value of the goods.  




b. 2-208 governs revocation of acceptance
i. 2-608(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it

A. (a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or

B. (b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.

ii. 2-608(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  It is not effective until the buyer notifies the seller of it.

iii. 2-608(3) A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.

c. Comment 2 – Revocation of acceptance is possible only where the non-conformity substantially impairs the value of the goods to the buyer.  For this purpose the test is not what the seller had reason to know at the time of contracting; the question is whether the non-conformity is such as will in fact cause a substantial impairment of value to the buyer though the seller had no advance knowledge as to the buyer’s particular circumstances. 

d. Jorgensen v. Pressnall – Pressnall sold Jorgensen a mobile home.  The seller tried to cure, but it didn’t work.  The buyer sued Pressnall, the seller, and Commercial, the financing company.  Delivery was on Nov. 1.  They notified the company of the decision to rescind on Dec. 27. They lived there for 12 months.  

i. The court treated the letter of rescission as a letter of revocation of acceptance.  

ii. There was a two part test.  One part is subjective.  The second part is objective.  

iii. The amount of money to repair is not necessarily that important.  

iv. The court said that a good doesn’t have to be useless to be substantially impaired.  

e. Under 2-711(3) the buyer has a security in goods rightfully rejected or justifiably revoked.  

f. Cure after revocation of acceptance

a. It is allowed for revocation in certain situations for a merchant transaction.  

b. It’s not allowed in a consumer transaction.



7. Remedies when the buyer does not have the goods

a. In general


i. 2-711 provides what the buyer’s remedies are

b. Seller’s insolvency 
i. Under 2-502 
A. If: 

1. Buyer has a “special property interest” per 2-501, and

2. Seller fails to deliver the goods, and

3. Buyer has paid a part or all of the price and, 

a. if only paid a part, tenders and makes good on full payment.

B. Then buyer can recover the goods if:

1. Purchased for personal, family or household purposes or

2. Seller becomes insolvent within 10 days after the receipt of the first installment on their price.
ii. The buyer must have a special property interest for this section to come into play.  There is a special property interest when the goods ore identified to the contract.

iii. 1-201(b)(23) defines insolvency

Insolvent means:

A. Having generally ceased to pay debts in the ordinary course of business other than as a result of bona fide dispute;

B. Being unable to pay debts as they become due; or

C. Being insolvent within the meaning of federal bankruptcy law.

iv. C is what matters.  Bankruptcy occurs when liabilities exceed assets

v. The reason for the 10 day limit in 2-502(1)(b) is because there are other creditors.

c. Specific performance 
i. 2-711(2) states that if seller fails to deliver or repudiates the buyer may also in a proper case obtain specific performance or replevy the goods.

ii. 2-716 (1) Specific performance may be decreed where the goods are unique or in other proper circumstances.

iii. Specific performance is allowed only when damages will not give the buyer the benefit of the bargain. 

iv. Courts are never required to grant specific performance.

v. Sedmak v. Charlie’s Chevrolet, Inc. – There was a contract to buy a special addition Corvette.  

A. The test was if it was difficult to obtain its replication without considerable expense, delay, or inconvenience.  

B. The court held that this was a proper circumstance for ordering specific performance.

vi. Output and requirement contracts are typical examples of where specific performance would be required.  

A. In these contracts you are bargaining for the assurance that all your needs are going to be met.  

B. The supply disruption is itself unique.  

vii. Hilmor Sales Co. v. Helen Neushaefer Div. of Supronics Corp. – here the plaintiff sought specific performance and an injunction preventing the defendant from disposing of the goods.  The parties had contracted for nail polish and lipstick at closeout prices.

A. The court held that the goods were not unique and that money damages would be adequate to compensate the buyer. 

B. The reason they sough the injunction is because, without an injunction in place, the seller will dispose of the goods.  

viii. The parties can agree contractually that specific performance will be the remedy.

ix. Under the CISG, if you sue in a country that has specific performance, you are more likely to get specific performance.

d. Replevin

i. 2-716(3) The buyer has a right to replevin for goods identified to the contract can be made in certain situations.

ii. Replevin is also called claim and delivery.  

A. You ask the sheriff to go get your goods. 

B. It’s like an injunction only better.  

C. You have to put up a bond equal to the amount of the stuff.  

D. The seller can bond the goods back.    




e. Money damages





i. Buyer’s damages when he receives the goods






A. If

1. Seller: Fails to make delivery or Repudiates; or 
2.Buyer: Rightfully rejects or justifiably revokes acceptance; or 
3. There is sufficient reason for buyer to reject the entire installment contract under 2-612

B. Then






Buyer may:







1. Cancel the contract (Material Breach) and

2.  Recover so much as has been already paid; and either







3. Cover under 2-712 or

4. Sue for Market Differential damages under 2-713, (subject to rule in cases like Allied Packers).

a. 2-712(2) and 2-713(1) allows buyer also to get incidentals and consequentials under 2-715.

i. Independent right to incidentals & consequentials?





ii. 2-715 Buyer’s incidental and consequential damages
A. 2-715(1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach

B. 2-715(2) Consequential damages resulting from the seller’s breach include

1. (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

2. (b) injury to person or property proximately resulting from any breach of warranty.

C. General requirements are what a reasonable person would have reason to know of at the time.  Particular requirement come into play if the seller knew of the buyer’s particular requirements at the time.
D. There can be a problem collecting consequential damages if the seller can show that they could have been prevented through cover.

iii. There are generally three limitations on contract damages:

A. Certainty

B. Foreseeability 

C. Avoidability (mitigation)





iv. Cover 






A. This is governed by 2-712

1. 2-712(1) a buyer can cover in good faith and without unreasonable delay by purchasing goods in substitution for those due from the seller.

2. 2-712(3) failure to cover doesn’t preclude the buyer from other remedies. (It’s’ just an option for the buyer; he doesn’t have to do it.)
B. 2-712(2) gives the formula for calculating cover damages:

(Cover price) – (K price) + (incidentals) + (consequentials) – (expenses saved in consequence of seller’s breach) = damages
C. Valley Die Cast Corp. v. A.C.W. Inc. – The defendants purchased a car washing machine from the plaintiff. One of the issues was if what they did was really cover.  The court deferred to the decision of the trial judge and held that this was not cover.  So evidence of cover was not allowed in.  The trial judge thought that the goods here were too different to be cover. Another issue was lost profits. Here the judge said that if they covered, they would have avoided the lost profits by cover. 

v. Market differential damages






A. 2-713 provides for market differential damages.






B. The market price has three components:

1. Time: when the buyer learned of the breach 

2. Place:

a. As of the place for tender; or

b. In cases of rejection after arrival; or
c. Revocation of acceptance, as the place of arrival







3. Vertical: In the same branch of trade.

C. The formula for determining market differential damages is:

(Market price) – (K price) + (incidentals) + (consequentials) – (expenses saved in consequence of seller’s breach) = Damages


D. Sometimes there is no market for the goods.

vi. 2-607(3)(a) – the seller must be put on notice that there is a breach.  

A. Zimmerman v. General Mills – A purchaser who accepts late delivery does not thereby, as a matter of law, waive his right to recover damages which have resulted from the delay.  The buyer does not need to give the seller notice that he is late.

B. Easter Air v. MDC – If there is a late delivery by the seller, the buyer must tell the seller that he considers him to be in breach of the contract.

vii. Damages hypo:

Wine Store places an order for a case of 2005 Lafite Rothschild wine with Wholesaler, at $500/bottle ($6,000 K price), to be delivered in February 2009.   Wholesaler refuses to deliver.  The market price is now $750 ($9,000).  The owner of the Wine Store comes to you and says all she wants to do is maximize the revenues to her business.  What do you tell her to do?

A. Cover: ($9,000) – ($6,000) + (0) + (0) – (0) = $3,000

B. Mkt: ($9,000) – ($6,000) + (0) + (0) – (0) = $3,000.

C. If she thinks retail market will go up, then you tell her to cover.  Because then she has the goods and can ride the upward market.  

D. If she thinks the retail market will fall, so that she can’t sell the Lafite for more than $751/bottle, then you tell her to sue for market differential.  Because damages become fixed at the “market price when the B learned of the breach.” 2-713(1).   

8. Buyer’s remedies when he gets and keeps the goods – Breach of warranty


a. Breach of warranty damages are covered under 2-714.

b. 2-714(1), generally: “Loss resulting in the ordinary course of events.”

c. 2-714(2), breach of warranty damages are calculated as follows:
(Value of goods as warranted) – (Value of goods actually received) + (incidentals) + (consequentials) – (costs avoided) = warranty damages
c. In a proper case any incidental and consequential damages may be recovered. 

d. Hypotheical: Buyer purchased a violin that Seller warranted was a Stradivarius for $3M.  Actually it was a Crudivarius, worth $100.  If it was a Stradivarius, it would have been worth $3.5M.  
i. In a suit for breach of warranty, what damages for Buyer?

A. ($3.5 M) – ($100) = $3,499,900, but must pay contract price of $3M.  
B. So net, B gets $499,900 in damages and has a $100 violin.


ii. What if B Rightfully Rejects or Justifiably Revokes?

A. Cover: ($3.5 M) – ($3M) = $500,000 + Stradivarius.

B. Market Differential: ($3.5M) – ($3M) = $500K, but no violin.
e. Hypothetical: Contract price is $5,000.  On the date of delivery, the fair market value for conforming goods had fallen to $4,000.  Buyer receives non-conforming goods worth $3,500 in their non-conforming condition.  Thus far, buyer has paid nothing to seller.  To maximize her monetary recovery, should buyer: (1) keep/accept the goods and sue under 2-714; (2) reject them, cover and sue for cover damages under 2-712; or (3) reject and sue for market differential damages under 2-713?

i. 2-714: ($4,000) – ($3,500) = $500, but has to pay the K price of $5,000, so monetary loss of $4,500, but has goods worth $3,500, so net loss = $1,000 – what the market reflects.

ii. 2-712: ($4,000) – ($5,000) = no recovery + gets goods for $4,000 when B had agreed to pay $5,000 for them.

iii. 2-713  ($4,000) – ($5,000) = no recovery.

9. Limitations on remedies – liquidated and other contractually-specified remedies.




a. Limitations on remedies

i. Amount of time

ii. Arbitration clauses

iii. Limitation on damages to just the contract price

iv. Limited to repair and replacement

b. Resort to the limited remedy is optional unless it is made exclusive.
c. 2-718 covers liquidation or limitation of damages

i. Liquidated damages must be reasonable in light of 
A. Anticipated or actual harm caused by the 
breach;


B. Difficulty of proof of loss;


C. Inconvenience or nonfeasibility of 
otherwise obtaining an adequate remedy.
ii. A term fixing unreasonably large liquidated damages is void as a penalty. 



d. 2-719 covers limitation of remedy

i. The agreement may provide for remedies in addition to or in substitution for those provided and may limit or alter the measure of damages recoverable, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts

ii. Resort to a remedy that is provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sold remedy 

iii. Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in the UCC.
iv. Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not

e. Link between a no consequential damages and a repair and replace clause?????
f. Smith v. Navistar International Transportation Corporation – There was a repair and replace clause and there was a clause excluding consequential damages. The court adopted the case-by-case approach. One issue is if you look at the two clauses as dependent or independent??????

B. Seller’s remedies



1. Action for price and other money damages




a. 2-703 Seller’s remedies generally





i. If the buyer
A. Wrongfully rejects or



       


B. Wrongfully revokes acceptance or



       


C. Fails to make a payment when due or repudiates

ii. Then the seller can





A. Withhold delivery of undelivered goods






B. Identify/complete performance 2-704 and

C. Cancel the remainder of the cancel (material breach) and either

1. Resell and recover under 2-706 (“seller’s cover”) or







2. Chose not to resell and bring an action:

a. For market differential damages/lost volume seller, 2-708 or

b. For price, under appropriate conditions, 2-709.

iii. Note: 2-706, 2-708, and 2-709 allow the seller to recover incidentals under 2-710.



b. 2-709 action for the price




i. This is the seller’s version of specific performance





ii. Seller can maintain an action for price for:


A. Goods accepted 2-709(1)(a)

B. Conforming goods which are lost or damaged after risk of loss has passed to buyer, 2-709(1)(a)

 
C. Goods identified to the contract if seller either: 

1. Can’t resell them at a reasonable price after reasonable effort or

2. Resale appears reasonably unavailing. 2-709(1)(b).

iii. Seller must hold for buyer any goods identified to the contract, but “may” resell them prior to time of collection of judgment, giving credit to seller for the proceeds of such resale.
iv. Industrial Molded Plastic Products, Inc. v. J. Gross & Son, Inc. – The seller wouldn’t accept the remainder of the clips.  The seller sued the buyer.  The lower court gave the seller lost profits.  

A. The goods here were accepted because they were not rejected within a reasonable amount of time.  They had a reasonable opportunity to accept the goods.  

B. The goods could not be resold by the seller because they were the buyer’s goods.  The seller will not be forced to sell the buyer’s goods for the buyer.  He may resell under (2) but he is not forced to do so.  

v. In an action for the price, if the seller is awarded the contract price, the seller must give the goods to the buyer.  They can be resold prior to the time of collection of the judgment.  

vi. The standard of proof under 2-709 is a bit less than under 2-708.




c. 2-706 – Seller’s cover

i. 2-706(1) A seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in a commercially reasonable manner the seller may recover:
ii. (Contract price) – (Resale price) + (Incidentals) – (Expenses saved inconsequence of the breach)= Seller’s cover damages

iii. 2-706(2) Resale may be at public or private sale including sale by way of one or more contracts to seller or of identification to an existing contract of the seller. Evern aspect of the sale must be commercially reasonable.  The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before breach.

iv. 2-706(3) Where the resale is at private sale the seller must give the buyer reasonable notification of his intention to resell.

v. 2-706(4) Where the resale is a public sale:

A. (a) only identified goods can be sold except where there is a recognized market for a public sale of futures in goods of the kind; and

B. (b) it must be made at the usual place or market for public sale if one is reasonably available and except in the case of goods which are perishable or threaten to decline in value speedily the seller must give the buyer reasonable notice of the time and place of the resale; and

C. (c) if the goods are not to be within the view of those attending the sale the notification of the sale must state the place where the goods are located and provide for their reasonable inspection by prospective bidders; and


D. (d) the seller may buy.





vi. Sellers do not get consequential damages.




d. 2-708 – Market differential

i. Most courts allow market differential damages even when it’s more than cover damages.




ii. 2-708(1) Measure of market differential damages:

(Unpaid contract price) – (Market price) + (Incidentals) – (Expenses saved because of the breach) = Market differential damages 

iii. The market is the market price at the time and place for tender.

iv. 2-708(2) if the measure of damages in (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is: 

(Profit) + (Reasonable overhead) + (Incidentals) + (Costs reasonably incurred) – (Payments made) – (Proceeds of resale (scrap)) = Damages


A. Profit = (Contract price) – (Costs) 
v. If there is a lost volume seller, then damages are determined under 2-708 (market differential)

vi. Tesoro Petroleum Corp. v. Holborn Oil Co., Ltd.  – There was a contract for oil.  The market price dropped and the buyer repudiated the contract.   The seller argued that they would have made the other deal anyways.  This case comes down to whether or not they can be considered a lost volume seller.  




e. 2-723 Proof of Market Price: Time and Place

i. If an action based on anticipatory repudiation comes to trial before the time for performance, any damages based on market price shall be determine according to the price of the goods at the time when the aggrieved party learned of the repudiation.

ii. If evidence of the price at the time or place necessary is not available, the price prevailing within any reasonable time before or after the time described or at any other place which in commercial judgment or under usage of trade would serve as a reasonable substitute can be used. 

2. If the buyer is insolvent

a. 2-702 governs the seller’s rights when it discovers that the buyer is insolvent.

b. 2-702(1) Where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under the contract, and stop delivery.

c. Hypo: S has a K w/ B that calls for monthly delivery of various complicated missile-related items.  Payment not due until one month inspection period by B.  After first delivery, S learns that B’s credit Dun & Bradstreet rating has been lowered, and learns that other suppliers to B report late payments.  S then changes to “sight draft” BOL (requiring payment before delivery, but allowing for inspection at the place of delivery).  B refuses to accept the goods under the new deal.


i. Who has breached the K?   

ii. Answer: It depends on whether B is insolvent.  If so, S can require cash – 2-702.  If not, S has breached. 

3. Liquidated damages and other contractually-specified damages

a. To be enforceable, a liquidated damages clause must provide for damages in an amount that is reasonable in light of:




i. Anticipated or actual harm caused by the breach;




ii. Difficulty of proof of loss;


iii. Inconvenience or non-feasibility of otherwise obtaining an adequate remedy.

b. An unreasonably large liquidated damages provision will be void as a penalty. This is because it goes against the theory of efficient economic breach. One that is too low makes it too easy to breach.  

c. Hypo: 
i. Contract A:

A. Ann Klein promises to purchase its requirements for No. 23 red cloth from supplier Goldman Textiles for the next five years, such requirements not to be less than $20,000 per calendar year.

B. In the event of a breach of this agreement, the breaching party shall pay to the other $30,000 in lieu of all other remedies, legal or equitable.



C. This is void as a penalty

ii. Contract B:

A. Ann Klein promises to purchase its requirements for No. 23 red cloth from supplier Goldman Textiles for the next five years.

B. In the event that Ann Klein fails to order $20,000 worth of No. 23 red cloth from supplier Goldman Textiles in any calendar year it may terminate all remaining obligations under this agreement upon a payment to Goldman of $30,000.

C. This is an alternative performance clause so it is okay.
VII. REPUDIATION AND THE PROSPECT OF BREACH

A. Anticipatory Repudiation
1. Common law rule – When there has been an unequivocal repudiation of future performance, the aggrieved party is entitled to treat the contract as discharged and is entitled to immediately bring suit.  

2. CISG – until it is apparent that the other party is not going to perform, you can’t suspend performance and you can’t demand reasonable assurances.   



3. Anticipatory repudiation under the UCC




a. 2-610 Anticipatory Repudiation
When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may

i. (a) for a commercially reasonable time await performance by the repudiating party; or

ii. (b)resort to any remedy for breach even though he has notified the repudiating party that he would await their performance and has urged retraction; and 

iii. (c) in either case suspend his own performance or proceed in accordance with the provision on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods.

b. 2-609 applies to anyone – not just merchants.

c. If the seller is insolvent, under 2-702(1), the seller can demand payment in cash before delivery.  

i. The seller can stop the goods in transit.


ii. The buyer must really be insolvent.



4. Retraction of anticipatory repudiation

a. 2-611(1) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party ahs since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.
b. 2-611(2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded.

c. 2-611(3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.

B. Demand for Reasonable Assurances



1. 2-609 Right to Adequate Assurance of Performance
a. 2-609(1) When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return
b. 2-609(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determine according to commercial standards.

c. 2-609(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.

d. 2-609(4) After receipt of justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract

2. 2-609 applies to anyone – not just merchants. 

3. We don’t require much to trigger the grounds for insecurity, and we don’t require much to satisfy the request for assurances.  

a. You can’t require how the party must satisfy the request for assurances.  

4. Adequate assurances are only for information found out after entering the contract.  It doesn’t apply if the information was found out before entering the contract.
5. Clem Perrin Marine Towing, Inc. v. Panama Canal Co. – PCC leased a tugboat. CPMT had three mortgages on the boat and PCC heard CPMT wasn’t paying one of them.  This was a problem for PCC because they had an option to buy at the end of the lease.  They wanted adequate assurances that they would receive clear title.  PCC wrote a letter to CPMT to asking for reasonable assurances.  CPMT didn’t respond.  Failure to respond in a reasonable time is repudiation.

C. Damages
1. There is a split as to whether a seller can get market differential damages when covering?????
2. Oloffson v. Coomer – The seller repudiated.  The buyer waited until the delivery date and covered at higher prices.  

a. The buyer could wait for performance for a commercially reasonable time. 

b. The buyer needs to cover without unreasonable delay. 

c. The court held that the commercially reasonable time was on the day of repudiation.  

d. Oloffson limits the market price for damages to the market price on the date of repudiation, since cover is so readily available regardless of whether the buyer covers or not.

e. The court held that the commercially reasonable time = the date of repudiation for purposes of 2-610.  
f. It also says the date of repudiation = the date of breach for purposes of 2-713, at least where there is easy cover available.

3.  Oloffson is now the settled law, but it is only applicable to a buyer-plaintiff.  
a. 2-708 says the market to be used is that at the time and place of tender.  
b. It's one thing to say that date of repudiation = date of breach (for the applicable market in 2-713 pertaining to buyers), but almost impossible to say date of repudiation = time of tender, (for purposes of measuring damages for sellers under 2-708(1)). 

VIII. DISCHARGE BY IMPOSSIBILITY OR FRUSTRATION OF PURPOSE

A. Impossibility


1. Elements of impossibility
a. The occurrence of an event which makes performance of a duty objectively impossible

b. The non-occurrence of the event causing the impossibility was a mutually shared, basic assumption on which the contract was made

c. The event causing the impossibility occurred without the fault of the party asserting the doctrine

d. The party asserting the doctrine did not implicitly or explicitly assume the risk of the event causing the impossibility.


2. 2-613 Casualty to identified goods
a. the contract must require for its performance goods required to be identified to the contract before it is made.  This means there must be unique, non-fungible goods.

b. The casualty must occur before the risk of loss passes to the buyer



3. Force majeure clauses
a. This would hold neither party responsible for acts of God, war, and stuff like that. 

b. Courts allow force majeure clauses.  


4. Taylor v. Caldwell – the music hall burned down.  Taylor sued Caldwell for his out of pocket expenses.  The court rejected this.  They said that the hall burned down with no fault of Caldwell. The existence of the hall was a foundation of the contract.  This is an example of impossibility of performance.

5. United States v. Wegematic Corp – The Federal Reserve Board wanted a computer.  The seller kept saying it would deliver late.  They ended up saying that they can’t make the machine.  The FRB bought a computer from IBM.  

a. The defendant argued impossibility based on engineering difficulties. 

b. The court rejected that argument. The problem here was that the defendant impliedly assumed the risk.  


B. Commercial Impracticability


1. Elements of commercial impracticability 
The occurrence of an event which makes performance of a duty commercially impracticable
The non-occurrence of the event causing the impracticability was a mutually shared, basic assumption on which the K was made

The event causing the impracticability occurred without the fault of the party asserting the doctrine

The party asserting the doctrine did not implicitly or explicitly assume the risk of the event causing the impracticability.
2. Waldinger Corp. v. CRS Group Engineers, Inc. – The court held that Ashbrook was excused from performing its contract on the ground of commercial impracticability.  This was because it was not foreseeable that an engineer wouldn’t waive the requirements without a scientific or rational basis. 

C. Frustration of Purpose



1. Elements of frustration of purpose
a. The occurrence of an event which frustrates a principal purpose of entering into the K by the party asserting the doctrine

b. The non-occurrence of the event causing the frustration was a mutually shared, basic assumption on which the K was made

c. The event causing the frustration occurred without the fault of the party asserting the doctrine

d. The party asserting the doctrine did not implicitly or explicitly assume the risk of the event causing the frustration.
2.  The difference between frustration of purpose and impossibility lies in the supervening event.  Under frustration, performance remains possible but the expected value of performance to the party seeking to be excused has been destroyed by the fortuitous event. 
3. Chase Precast Corporation v. John J. Paonessa Company, Inc. –Paonessa subcontracted to Chase to make the medians.  The government stopped the contraction project’s use of concrete medians.  ½ of the medians had already been created. Chase sued for lost profits from the medians it had yet to produce.

a. The court held that the doctrine of frustration of purpose applies and Paonessa won.  

4. ALCOA v. Essex Group, Inc. – ALCOA hired Alan Greenspan to create the formula for ALCOA. It didn’t work out and ALCOA argued that the court should alter the agreement based on both frustration of purpose and on the basis of commercial impracticability. The court basically rewrote the contract in this case.   This case hasn’t really meant much and hasn’t been applied.

IX. TITLE

A. Warranty of Title


1. Obligation to provide good title



a. Title is important to third parties.




b. Title passes at the moment of contracting.

c. If the buyer rejects, the title revests in the seller rights away. This only happens for revocation if it was rightful.

d. Title is not determinative of rights between buyers and sellers.

e. Under 2-312(1) the seller must deliver good title to the seller. The goods must be free from any securing interest of which the buyer is unaware.



2. Disclaiming warranty of title

Under 2-312(2) A warranty of title will be excluded or modified only by specific language or by circumstances which give the buyer reason to know that the person selling does not claim title in himself or that he is purporting to sell only such right or title as he or a third person may have.
3. CISG – Under Article 41 the seller must deliver the goods without any claims of third parties.

B. Issues with Title
1. Rights of the buyer against a secured creditor of the seller 
a. This deals with situations where the buyer gets better title than the seller had.

b. Security interests

i. A buyer can give a security interest in goods through contract.





ii. Purchase money security interest

A. This is used only for purchase. 

B. A purchase money security usually outranks other security interests.  

iii. A security interest is perfected by filing in the Secretary of State’s office.  When it’s filed, it’s on public notice.  

c. Definitions under 1-201
i. (9) Buyer in the ordinary course of business – a person that buys goods in good faith, without knowledge that the sale violates the rights of another person in the goods, and in the ordinary course from a person, other than a pawnbroker, in the business of selling goods of that kind.

ii. (29) Purchase – taking by sale, lease, discount, negotiation, mortgage, pledge, lien, security interest, issue or reissue, gift, or any other voluntary transaction creating an interest in property.

iii. (30) Purchaser – a person that takes by purchase.
d. Whether the buyer is a buyer in the ordinary course of business or not will determine if he can take even after the seller has perfected title.

i. Under 9-317(b) a buyer takes free and clear of an unperfected security interest if:


A.  Gives Value


B. Receives delivery


C. Without knowledge of the security interest and


D. before the unperfected interest is perfected.
ii. Under 9-320, a buyer in the ordinary course of business takes free and clear of a perfected security interest.


A. Buys in good faith

B. Without knowledge that the sale violates the rights of another person


C. In the ordinary course of business

D. From a person in the business of selling goods of that kind.
e. If the security interest does not attach to the goods after they are sold, it attaches to the proceeds of the sale.




f. Voidable title
i. The voidable title holder is always someone in the middle. It’s the seller.  So the buyer takes better title than the voidable title holder had.
ii. Title is only voidable by the true owners.  

iii. 2-403(1) gives the four situations where the seller can give voidable title to a GFP4V. 

A. The transferor was deceived as to the identity of the purchaser;

B. The delivery was in exchange for a check which is later dishonored;

C. It was agreed that the transaction was to be a “cash sale”; or

D. The delivery was procured through fraud punishable as larcenous under the criminal law. 

g. There are four situations where the buyer receives better title than the seller:

i. GFP 4 V from voidable title holder (2-403(1))

ii. BYCOB from a S whose goods are subject to a perfected security interest (9-320/1-210(b)(9))

iii. Purchaser for value + delivery and without knowledge of the security interest from a S whose goods are subject to an unperfected security interest (9-317) (probably = gfp 4V b/c of 1-304)

iv. BYCOB from a merchant entrustee.
h. The reason for the difference between void and voidable title is because the seller has no blame in the void title situations and the seller has some blame in the voidable title situations.

3. Entrustment

a. Entrustment deals with the rights of the buyer when the seller does not own the goods.
b. The person who has been entrusted has no title.  That person can give good title to someone else. The person who has been entrusted has all of the rights of the owner.



4. Fraudulent conveyances

a. This deals with situations in which the buyer gets worse title than the seller had.



b. Fraudulent Conveyances

i. Retention of possession






A. This is unfair to creditors.  

B. The creditors will assume that what is in the seller’s house or in his possession belongs to him.

C. Lefever v. Mires – Here the seller retained possession. Here there was an irrebutable presumption of fraud because there was no delivery or symbolic delivery.  

D. Presumption

1. In an irrebuttable presumption state, delivery of the goods cuts off the right of a creditor.  

2. In a rebuttable presumption state, this is not necessarily the case; it is the bill of sale that matters.  

ii. Conspiracy between buyer and seller to delay, hinder or defraud Seller’s creditors

iii. Transfer at less than FMV 




iv. Effect: 

A. Valid sale as between buyer and seller.  
B. However, Seller’s creditors can treat the sale as void as against it.

c. Bulk Sales
i. Sell > 50% inventory, not in OCB.

ii. Notice and terms must be given to all CR of B.

iii. If sale at <FMV, then creditors can recover deficiency from either S or B.


5. Does a secured interest holder or a seller take priority?
a. Between a lien creditor and the reclaiming seller, the reclaiming seller has superior rights.  

b. Secured interest in after acquired property

i. A creditor can take a security interest in future inventory.  

ii. In this situation, a secured interest holder in after acquired property has priority over a seller.  
X. DOCUMENTARY TRANSACTIONS

A. Documents of Title


1. There are two kinds of documents of title

a. Bill of Lading – carrier involved in transporting goods

b. Warehouse Receipts – goods stored with a bailee



2. Purposes of documents of title

a. Receipt for the goods

d. Statement of the terms of shipment (or terms of bailment if warehouse receipt)

c. Evidence of ownership (by consignee)



3. Bills of lading




a. How it works





i. Shipper ( Carrier (issuer) ( Consignee

ii. The carrier issues the bill of lading.  

iii. It makes a contract with the shipper.  

iv. The contract will say that the goods must be delivered to a consignee.  
v. The seller is not always the shipper.  Usually the seller is the shipper but not always.  The consignee can be anyone.  




b. Types of bills of lading





i. Air bill

ii. Sea bill

iii. Through bill – goes in at least two modes of transportation or there are multiple carriers.

iv. Waybill




c. Straight or negotiable/ order?

i. There are order/ negotiable bills of lading and non-negotiable/ straight bills of lading.

ii. Except of the waybill, each can be straight or negotiable/ order



4. Negotiable/ order instruments
a. The holder in due course takes free and clear of defenses the payor has against the payee

b. There are two types of negotiable instruments: checks and promissory notes.





i. Checks are negotiable because of the word “order”.

c. A negotiable instrument can be transferred and the transferee can get more than the payee had.  

i. The payor can’t assert its defenses against the holder in due course.  

d. Holder in due course 3-302

Holder who takes:

i. in good faith

ii. for value

iii. without notice that the instrument is overdue or has previously been dishonored

iv. without notice that there is no unauthorized signature

v. without notice that instrument has been altered



5. Negotiable bills of lading

a. A negotiable bill of lading cuts off defenses a carrier would have against the shipper.  

b. Seller ( Carrier (issuer) ( Consignee ( Holder in due course

c. The holder in due course of a negotiable bill of lading would take free and clear of the carrier’s defenses.  

i. So whether there is a negotiable bill of lading or a straight bill of lading is important.  

ii. A credit institution would want a negotiable bill of lading so it would become a holder in due course.  

d. Basically the holder in due course can recover against the carrier and it is virtually strict liability because all of its defenses are cut off.  



6. Common carrier liability




a. Prima facie case:

i. Delivery in good condition

ii. Arrival in damaged condition

iii. Amount of damages (tariffs)

b. Defenses (first prove carrier was free from neg) +


i. Act of God


ii. Public Enemy


iii. Act of shipper


iv. Public authority, or


v. Inherent vice or nature of the goods
7. Accord and satisfaction




a. 3-311 governs accord and satisfaction

b. The general rule is that if the person cashes the check that has the correct language on it, it is in satisfaction of the debt.  

c. However, the payee has 90 days to pay it back.  Also, if there is a separate address for a disputed claim, that address must be used.  

B. Shipments under Reservation


1. This is the typical way in which at-a-distance transactions are handled.
2. The seller uses the bill of lading to control the goods and make sure that the carrier doesn’t deliver until the buyer pays the price.

3. Under 2-505, if the seller ships under a negotiable bill of lading he preserves for himself a security interest in the goods.

4. Draft

a. When the seller uses the banking system to ship under reservation, he will issue a draft.


b. It looks like a check by is signed by the seller.


c. It is a negotiable invoice


d. A draft may be payable to the seller or to its bank

e. The draft will be forwarded usually with the bill of lading to the 
buyer’s bank


C. Letters of Credit
1. The buyer goes to its bank to set up a letter of credit to pay the seller.  

a. The bank and buyer negotiate the terms of the letter of credit.  

b. The seller will send the documents to the bank

c. The bank will send the cash to the seller 

d. The seller will send the goods to the buyer.  

e. It is a cash against documents transaction.  

2. Customer/ Account Party or Applicant (Buyer) ( Issuer (Bank) ( Beneficiary/ Payee (Seller)

3. Sometimes there are two banks involved in the transaction.  

a. The seller will use a bank and the buyer will use a bank.  

b. They buyer’s bank will contract with the correspondent bank (which will ideally be the seller’s bank).  



4. Uses:

a. Primary payment mechanism

i. This makes a lot of sense if the buyer and seller are in different countries.


ii. It’s good for the seller because he is relying on the bank

iii. It’s good for the buyer because he doesn’t have to worry about the seller holding up the goods.

iii. There can be a problem if the goods are non-conforming.  Banks only deal in documents and not in the underlying transaction.  Non-conformity after acceptance of the goods will be between the buyer and the seller.



A. This is not the most frequent use

b. Back up credit

i. The seller will only try to seek the money after a certain amount of time.

ii. The documents will specify that the invoice must be at least a certain number of days old.





iii. This is a back up device in case the buyer doesn’t pay.  

c. This is used for high profile actors

i. The actor will get paid a certain amount in the future based on the presentment of certain documents.

d. Real property transactions



5. Requirements

a. Letter’s of credit must:

i. Be in a record (writing)

ii. Be signed/ authenticated

iii. Provide an undertaking by issuer to honor a request of applicant to pay a beneficiary upon a presentment of specified documents

b. All have an expiration date

c. They can be revocable by the seller or irrevocable, until expiration date

d. What a letter of credit is NOT:

i. It is not a guarantee. It is a direct promise to the seller.

ii. It is not a third party beneficiary contract



6. When the seller can lose out

a. The person who is most protected is the seller.  

b. However, there are still three ways the seller can lose the goods and not get paid.

i. Both the buyer and the issuer go bankrupt

ii. If there is wrongful dishonor by the bank

iii. If there is a rightful dishonor by the bank because the seller has done something wrong

A. usually the seller can resubmit the documents and fix the problem unless the letter of credit has expired

7. Courtaulds North America, Inc. v. North Carolina National Bank – There was a letter of credit issued.  The seller submitted documents in time.  They did not get paid the last time because the documents did not state what they should state.  There had been discrepancies before, but each time the buyer waived.  This time they couldn’t because the buyer had filed for bankruptcy and couldn’t waive.  The seller couldn’t fix the documents because the letter of credit expired before it was possible. 

a. Here the bank prevailed.  

b. Banks deal in documents and not the underlying transactions.  

8. United Bank Ltd. v. Cambridge Sporting Goods Corp. –Cambridge was the buyer and Duke was the seller.  Cambridge was in the US and Duke was in Pakistan.  Duke was to sell Cambridge boxing gloves. United Bank and Muslim Bank financed the manufacture of the gloves.  Manufactures issued a draft to Duke.  United Bank and Muslim were the parties who were to get the money.  Duke said that they couldn’t perform on the contract.  Duke submitted the documents to Manufacturers.  The goods were shipped to Cambridge and they were old and had lots of problems.  

a. This was fraudulent.  

b. Cambridge sued Manufacturers and enjoined United Bank and Muslim Bank.  

c. Fraud is an exception to the general rule. 

d. When there is underlying fraud, the burden shifts to the holder to prove that they were a holder in due course???
1

