


Torts, Fall 2017


TORTS OUTLINE 
· Intentional Torts 

· Assault = physical act of a threatening nature or an offer of corporal injury which puts an individual in reasonable apprehension of imminent bodily harm (mere words are not enough, there needs to be some sort of gesture that creates an apprehension) 
· Elements:

1. The intent or knowledge of substantial certainty to cause an offensive or harmful contact or an imminent apprehension of such contact and 

2. Such apprehension resulted 
· DEFINED:
· Imminent: threats conditional on future events are not assault, threat must be of imminent battery  

· Apprehension: necessary for assault to be established, not to be confused with fear, just a reasonable belief that the person will commit the battery 

· Offensive Contact: offends a reasonable sense of personal dignity, unwarranted by the social usages prevalent at the time (oversensitive person does not warrant unreasonable contact)

· Battery = act that intended and did cause an offensive contact with or trauma upon the body of another, consummation of an assault
· Elements:

1. Act which brings about harmful or offensive contact to the plaintiff’s person
2. Intent to bring about the harmful or offensive contact 

3. Causation 

· DEFINED:

· Intent: intent to do the act, not necessary to intend the ultimate consequence/injury (ex. Intended to throw the punch, without intending to break their nose, still liable for broken nose because they intended the act)  
· Offensive Contact: offends a reasonable sense of personal dignity, unwarranted by the social usages at the time.
· Harmful Contact: causes actual injury, pain, disfigurement
· Eggshell Rule: If plaintiff has unexpectedly more severe damages as a result of harmful contact, D is liable for all damages provided D had the intent to commit the contact 
· Plaintiff’s person: contact with the body or something connected to the body i.e. something they are holding, purse, clothes 
· False Imprisonment = unlawful restraint of an individual's personal liberty or freedom or locomotion
· Elements:

1. Words or acts by defendant intended to confine plaintiff

2. Actual confinement and awareness by plaintiff that she is being confined 
· Confinement against a person’s will:
1. Actual or apparent physical barriers 
2. Overpowering physical force
3. Threats of physical force (or indirect threats that reasonably imply force) 
4. Other duress 
5. Asserted legal authority 
· Insufficient:
1. Moral threats
2. Future threats 
· No need to resist confinement in order to establish liability 
· Doesn’t matter if P eventually escapes 

· Consent under false pretenses still establishes a cause of action
· Shopkeepers privilege: (Defense)
1. If shopkeepers have reasonable suspicion that someone has shoplifted, they can detain them in a reasonable manner for a reasonable length of time for questioning or to call authorities
· Intentional Infliction of Emotional Distress 
· Elements:

1. Extreme and outrageous conduct 

2. Intentionally or recklessly causing emotional distress

3. Severe distress occurred 

· DEFINED:
1. Outrageous standard: depends on the relationship, if there was abuse of authority, vulnerability of the victim that the actor knew about, motivation of the actor, if conduct was repeated or public 
2. Reckless: conscious disregard of a reasonably likely outcome 
3. Severe emotion distress: lasting consequences on psyche, no physical injury required 
· Defenses and Privileges to Intentional Torts 
· Consent: Plaintiff's consent to intentional invasion of a legally protected interest ordinarily bars recovery
· Expressed: When D expressly gives consent either by saying it, through a contract, etc. 
· Implied: Consent can be implied by D’s 
· Scope of Consent = some acts are beyond the scope of consent 
1. Consent obtained through fraud is invalid 

· Self Defense 

· Entitles one to use reasonable force when she reasonably believes that another is about to commit an actionable battery 

1. To be reasonable the force must not be disproportionate in extent to the harm from which the actor is seeking to protect (ex. You can’t kill someone in self-defense of them punching you)
· Protection of property

1. Deterrence – defense mechanisms that are clearly visible such as barbed wire can be used as deterrents, and if trespasser is injured on the barbed wire D can argue that there was implied consent because the barbed wire was visibly there 
· Very dangerous mechanisms and defenses that pose serious threat to life or grave bodily injury are not appropriate for protection of property 
· Necessity - gives defendant right to use another party's property when defendant faces a necessity – the value of the thing preserved must be greater than the harm caused  
· Partial - When a party deliberately uses and causes damage to another's property in order to preserve his or her own property or person, that party is liable for damages caused as a result of his actions.
· Absolute – When life and not just property is at risk, D has an absolute defense to the use of the property and is not liable for any damages
· Negligence
· Prima Facie Case: 

1. Duty 

2. Breach 

3. Causation 

4. Damages 

· Vicarious Liability (respondeat superior) – liability of an employer for negligence of an employee, employee’s activity must be clearly within the scope of employment 

· Birkner Test for determining scope of employment:
1. Employee must be about the employer’s business and duties assigned by employer 

2. Conduct must occur substantially within the hours and ordinary spatial boundaries of employment 

3. Conduct must be motivated at least in part by the purpose of serving employer’s interest

· Independent contractors: employers generally not liable for torts of IC’s but courts analyze the rights of the employer to control the manner and means of how the agent performs the work

· Apparent Agency Theory for liability of Independent Contractors: principles can be held liable for the actions of their agents if the victim reasonable believes that the agent is acting with the authority of principle, or principle does something to give the impression that the agent has authority to act on behalf of the principle 
· Duty 
1. General Duty of Care: every person owes a general duty not to create an unreasonable risk of harm  
1. Misfeasance – actively causing harm to another
· always a violation of the general duty of care not to create unreasonable risk of harm 
2. No Duty to Rescue: generally, there is no duty to rescue, warn, or protect strangers when one is not in any way responsible for the predicament that the tort victim is in 
1. Nonfeasance – passively allowing harm to befall another 
· Liability for cases of nonfeasance is only imposed when P can establish an exception to the no duty to rescue rule 

2. Exceptions to No Duty to Rescue 
· Special Relationship: Where courts identify special relationships, they impose duty to act in affirmative duty situations when one knows or should know that the other is in danger 
· “Custodial Relationships” – common carrier, innkeeper, surrogate/parent 
· deprived of normal opportunity to protect themselves 
· Dependency – when P is vulnerable and dependent on D, usually signified by an economic advantage to D

· Companions on a Social Venture – when P and D are companions on a social venture with an implicit understanding that assistance will be rendered to one another 
· Non-Negligent creation of Risk/Injury – when someone innocently and non-negligently creates a risk or injures someone, they have a duty to use reasonable care in preventing further harm, warning or notifying proper authorities (whatever is reasonable in the case) 
· Voluntary Undertaking – When someone voluntarily undertakes a particular duty, they have a duty to use reasonable care
· Commenced rescue: when someone starts to render aid, a duty attached to use reasonable care and D must not leave the person in a worse off position 
· When someone commences a rescue and therefore takes away other means of rescue

· Private Right of Action – duty can be attached to D through applying a PROA from a statute, must satisfy the following: 
· Whether P is among the class of victims the statute is aiming to protect 
· Whether a civil remedy would promote the legislative purpose 

· Whether a civil remedy would be consistent with the legislative scheme 
· Rowland Test: used as a last resort when policy considerations are strong enough that the court would want to establish a duty
· Foreseeability of harm (most important)
· Degree of certainty that P suffered injury 

· Closeness of connection b/w D’s conduct and injury 

· Moral blame attached to the conduct 

· Policy of preventing future harm 

· Burden to D and community of imposing a duty 

· Availability, cost, prevalence of insurance 
· Negligent Entrustment: Duty not to negligently entrust someone with a dangerous “chattel” (instrumentality) when you reasonably know that the person will use it in a negligent or dangerous way  
· Encompasses both duty and breach 
· Reasonably knowing that the instrumentality would be harmful in the person’s hands because of age, past conduct, etc. 
· Commercial Provider of Alcohol (Duty of Chattel Suppliers) 
· Commercial alcohol vendors/bartenders have a duty to use reasonable care to not provide alcohol to intoxicated persons and are liable for harm/have a duty to third parties that are injured as a result of the intoxicated person they served 
· Social hosts providing alcohol – no duty to third parties injured by minors consuming alcohol, but do have a duty to the minors themselves 
· Courts have limited the duty that social hosts have to third parties when they are injured by minors who consume alcohol from the social hosts (are not equipped like commercial vendors to monitor the drinking) 
3. Duty to a Third Party – In some cases, the law recognizes special relationships that impose a duty to control the conduct of tortfeasors or protect/warn victim 
· Therapists have a duty to warn foreseeable victims of the harm that their patients reasonably pose to them (whether they know or reasonably should have known according to applicable professional standards) 
4. Policy limits Duty to D: in exceptional cases when an articulated countervailing policy warrants denying or limiting liability in a particular class of cases, a court may decide that the D has no duty or that the ordinary duty of care requires modification
· Non-Parties to Contract
· Privity: Sometimes courts will limit D’s duty to those in privity relationship with D, in order to limit the scope of liability that D will face, usually for policy reasons 
· Crushing liability: Courts will limit duty for policy reasons in order to avoid crushing liability, especially happens when D provides a public good 
· Ex. Con Ed Case – even though they were negligent, the court limited liability to those in privity relationship in order to avoid crushing liability because they provided common good (electricity for the city) 
· Breach 
1. Juries v. Judges 
1. Judge – when reasonable standard of care is clear, judges can make directed verdict, when a judge decides something a standard is set as a matter of law 
2. Jury – when reasonable minds could disagree on the standard of care, question should go to jury 
2. Proving Breach 

1. Circumstantial Evidence
· Indirect facts that are presented to persuade the fact-finder to infer other facts or conclusions, i.e. skid marks to show speeding
2. Res Ipsa Loquitur – special evidentiary rule that infers breach based on circumstantial evidence, when juries can presume negligence from the circumstances without evidence 
1. Accident must be of a kind which does not occur in the absence of someone’s negligence 

2. Instrumentality alleged to have caused the injury was within the exclusive control of D 

3. Accident was not due to any voluntary action or contribution on the part of the plaintiff 

3. Reasonably Prudent Person Standard – how would a reasonably prudent person have conducted themselves in an identical situation? Acting below this standard will be negligent 
1. When is it adjusted?

· NOT for mental handicaps 

· Adjusted for Physical handicaps when they are very evident i.e. a blind person 
· Doctors and similar professionals are held to a standard of care consistent with their profession, i.e. what a reasonable doctor would do under the same circumstances 
· Children engaged in child activities – treated with a reasonable child standard 
· NOT for Children engaged in adult activities, then they are held to adult standard 
4. Balancing – hand formula 
1. Weighs the burden of precautions against the probability of harm (foreseeability) and the potential damages

· When the burden is low compared to the potential, the actor will be negligent. 

· Foreseeability is important here – usually foreseeability will not be established in the absence of prior incidents of the same kind 

· Also considers social utility in D’s conduct 
5. Negligence Per Se – statutes without a private right of action can be borrowed into a standard of care if evidence is shown that the statute was violated which proximately caused an injury 
· Actor is negligent if:

1. Without excuse
· Good excuses: reasonable noncompliance, reasonable attempt to comply, physically unable to comply, confusing or unclear statute 
2. Violates a statute 

3. Designed to protect against the type of accident the actor’s conduct caused 

4. The victim is within the class of persons the statute is designed to protect 

6. Industry Standard – when there is a clear and reasonable industry standard or custom, compliance can act as evidence of due care and vice versa. NOT conclusive of negligence, just evidentiary 
1. Sometimes a jury can find that the custom itself is unreasonable and the entire industry can be found liable 

7. Constructive notice – when a defendant should have known that a dangerous condition existed and did not remedy it, which caused an accident 
· D can be held liable if the defect was visible and existed for a sufficient length of time to permit D’s discovery of the defect and remedy it 

8. Medical Malpractice – negligence cases against doctors 
1. Medical Negligence – when the doctor negligently injures a patient, they are held to higher standard of care as opposed to ordinary negligence – reasonable doctor standard 
· Custom determines the standard, experts establish the custom (they can also establish res ipsa loquitur if necessary) 

· Higher standard of care applies in good Samaritan cases when they step in to help someone in an emergency who isn’t their patient  

2. Informed Consent 

· Requires a doctor to disclose all courses of treatment (both invasive AND non-invasive) and provide relevant information and obtain consent from patient 
· Standard of informed consent is based on what the reasonable person in the patient's circumstances would want to know, not what the expert would want to know
PART 2

Duty
· Duty of Landowners
· Traditional View: (1) determine the plaintiff’s status then (2) determine the duty that attaches to an entrant with that status 
· Trespassors – persons who enter the premises without permission 
· No duty of care 
· Exception: duty to trespassing children to protect against known attractive nuisances (when the possessor knows or should know that children will trespass because of something on their land)
· Licensees – enters premise with permission, includes social guests 
· Duty of care to make safe dangers of which the possessor is aware and warn of non-obvious but known dangers 

· Invitees – possessor has an interest in the visit such that the visitor has reason to believe that the premises have been made safe to receive him. Usually some sort of material benefit to the possessor/business visitor. Includes public invites when one enters land open to the public for a purpose for which the land is held open. 
· duty of reasonable care to protect them against both known dangers and those that would be revealed by inspection – basically duty to make the land safe 
· Modern View 

· An approach of general reasonableness that focuses on foreseeability. Owners and occupiers owe a reasonable duty of care to all lawful visitors. 
· Factors to be evaluated:
1. Foreseeability of possible harm
2. Purpose for which entrant entered the premises 
3. Time, manner, circumstances under which entered 
4. Use to which premises are put or are expected to put 
5. Reasonableness of the inspection repair or warning 
6. Opportunity and ease of repair or correction or giving of warning 
7. Burden on the land occupier or community in terms of inconvenience or cost 
· Duty to protect against criminal activity of third parties 
· Business owners owe a duty to protect patrons to implement reasonable measures to protect from criminal acts only when those acts are reasonably foreseeable – Balancing of foreseeability of harm and gravity of harm will determine extent of duty, foreseeability will rarely exist without prior similar incidents 
· Duty for Nonphysical injuries 

· Direct 

· Emotional Distress from actual physical injury = recoverable
· Emotional distress from threat of physical injury 
· Zone of Danger: emotional distress damages recoverable when such distress results from reasonable fear of immediate personal injury, where fright results in substantial bodily injury or sickness  (you can recover if you are in the zone of danger and when distress causes injury)
· Conduct that Creates an Unreasonable Risk of emotional distress 
· Where defendant should have reasonably foreseen that serious emotional distress would result from the negligence, defendant will be liable (a family member receiving false news that another family member has died from someone they have a relationship with) 
· Limited, must be: (1) serious emotional distress that a reasonable person would be unable to cope with and a (2) unique relationship of parties (i.e. doctor and the family member) 
· Indirect (Bystander) 

· Emotional distress from physical injury to another ( Dillon-Portee Test 
1. Death or serious injury of another caused by D’s negligence 
2. A marital or intimate familial relationship between P and victim 
3. Observation of the death or injury at the scene of the accident 
4. Resulting severe emotional distress 
· Bystander Zone of Danger 
· Allows someone who is threatened with immediate bodily harm from defendant’s negligence, to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his or her immediate family 
Causation = the defendant’s conduct must be the cause in fact and proximate cause of the harm 

· Factual Causation 

· Burden = burden is on plaintiff to show causation. If sufficiently shown, burden shifts to D to disprove
· But-For Causation = P must show that but for the defendant’s negligence, the harm would not have occurred. Easiest to satisfy! 
· Joint Necessary Causes = Where two or more causes jointly caused the resulting injury, and the resulting injury would not have happened but for the causes acting concurrently – satisfies but for 
· Substantial Factor Test = If two or more possible causes exist, only one for which defendant may be liable, then defendant will be liable if P establishes facts that show the injury was caused to a degree reasonable certainty by defendant’s conduct 
· Multiple sufficient causes – factual causation established if defendant’s conduct is sufficient

· Multiple Defendant Cases 

· Concurrent Tortfeasors = When both defendants acting independently cause the action, both can be liable. Allocation of fault happens later.  
· Alternative Liability = when two or more defendants are negligent, but it is uncertain which one caused the injury, each one is liable (jointly OR joint and severally) for the entire harm unless defendant can show his act did not cause injury (must completely disprove it, if they show they are only 40% likely to have caused the injury this would go into fault allocations). 
· Burden shifts to defendant

· Must be a small number of defendants in order to justify 
· Hunting scenario! 

· Market Share Liability = when manufacturers acting in a parallel manner to produce and identical, generically marketed product, which causes injury many years later and the specific manufacturer can’t be identified – each defendant is liable by the percentage of their national market share

· Defendants CAN’T exculpate themselves if they can prove the P did not take their drug b/c they are held liable to their market share, can only exculpate if they prove that they did not participate in this manufacturing 

· If the specific manufacturer can be identified for the one case, they are liable for full amount 
· Daubert Test: Admitting Expert testimony

· Decision to admit expert testimony is left to the broad discretion of the trial judge and will be overturned only when manifestly erroneous 

· Consider whether the reasoning or methodology underlying the testimony is scientifically valid and whether that reasoning or methodology can be applied to the facts at issue 

· Liability 

· Joint and Several Liability = plaintiff can recover full amount from either defendant ( when one D is insolvent P can recover 100% from the other solvent defendant 

· Several Liability = plaintiff can only recover the percentage of damages for which the court determined each defendant is liable

· If they are 50% liable, only one is solvent, P will only recover the 50% from the solvent one 

· Proximate Cause = D’s conduct is a legal cause of harm if it is a substantial factor in bringing about the harm and there is not rule of law relieving the actor from liability. 

· Plaintiff’s injury must be in the scope of risk that the defendant’s negligent conduct created ( character of the injury should match the character of the conduct 
· Type of Harm vs. Extent of harm 
· Doesn’t matter how extensive the harm is, if it is of the type of harm that the conduct created a risk of, defendant is liable (differentiated from eggshell skull rule which deals with extent of harm) 

· Eggshell skull rule - If the harm is the type of harm that would be foreseeably caused by the negligent conduct (probably cause is met), defendant is liable for the full extent of the injuries, even if the extent is unforeseeable
· Secondary Harms – defendants can be held liable for further injuries resulting from normal efforts of third parties in rendering aid, which the victim’s injury reasonably requires, regardless of whether the aid is provided in a proper or negligent manner 
· normal consequences = medical negligence (but probably not gross negligence) 

· normal efforts = rescue efforts

· Approaching Proximate Cause analysis 

· Unforeseen Harm? Was the resulting harm within the scope of risk created by the defendant’s conduct? The type of harm 

· Foreseeability approach ( harm within the risk 

· If type of harm is foreseeable, D will be liable for full extent of harm 

· Also liable for secondary harm from natural efforts/results test

· Unforeseen manner? Was the resulting injury foreseeable, even if the intervening act was arguably unforeseeable?

· Was there an intervening cause or was it superseding to break off chain of causation? If it was just intervening but the harm is still foreseeable, still proximate cause. 

· Unforeseeable plaintiff? Was the class of persons including the plaintiff within the scope of risk created by the defendant’s negligence?  

· Cardozo in Palsgraf 

· Intervening Causes

· Intervening cause but result is foreseeable? – proximate cause established 

· Intervening cause but result is within the scope of risk? – proximate cause established 

· The city negligently maintained a power pole, a negligent driver crashed into it and it fell and hurt the final plaintiff – city is liable because the negligent maintenance of the pole created a risk of it falling, even when hit by another driver 

· Intervening cause and result is unforeseeable or outside the scope of risk created  -  not the proximate cause because its superseding ( lightning bolt scenario 
· Rescue – someone who is injured as a result of rescuing a negligent actor can recover damages from the negligent person – rescue is almost never a superseding cause 

Defenses to Negligence 

· Contributory Negligence (usually limited to plain negligence, not recklessness or willful conduct 
· Used to be a complete defense, but now courts use to allocate damage awards 
· Jury – determines the allocations of fault by considering all the surrounding circumstances, they consider criminal violations of the parties 
· Some statutes protect some groups for their own inability to protect themselves (children) 
· Medical Negligence – P’s negligence in causing his own injury will never be a defense to medical negligence during medical treatment for the injury 
· Comparative Negligence – negligent P’s recovery depends on percentage of P’s negligence 
· Pure Comparative Approach – P recovers the percentage of negligence that the court deems the defendants are responsible for (i.e. P is 90% responsible, he only gets 10% from D) 
· UNIFORM ACT 
· Not As Great As – P recovers under pure system if negligence is not as great as D’s (<50%) 
· No Greater Than – P recovers under pure system if negligence is no greater than D’s 
· IOWA ACT 

· Avoidable Consequences – P has a duty to mitigate damages and so cannot recover for negligently inflicted damages that P could have avoided or minimized for exercising due care (reduces damages when victim could have reasonably avoided further consequences) 
· After Incident – P is hurt and doesn’t obtain medical attention for a known and recognized but remote risk (avoidable) 
· Anticipatory – P is hurt in car crash but but they weren’t wearing a seatbelt which caused extra injuries – P will recover less  
· Not used in cases where defendant’s made poor lifestyle choices – if a D is exposed to aspestos but was a chainsmoker, even if this causes his risk to be greater it is not a defense. Only if he continues to smoke AFTER he is diagnosed 
· Assumption of Risk 
· Express – an explicit agreement that a plaintiff will not sue if they get injured though conduct or activity provided by the defendant

· Language must be clear and unambiguous 

· Sometimes public policy grounds prevent enforcement, especially when an agreement exculpates defendant from their own negligence

· Tunkl Factors (not all need to be satisfied) 

1. Business type suitable for public regulation 

2. Public service of practical necessity 

3. Service available to any member of the public (or within reasonable standards) 

4. Unequal bargaining power 

5. Adhesion contract with no "out" provision based on increased fee 

6. Purchaser under control of seller, subject to risk of carelessness 

· Courts will usually not find contracts are against public policy to adhere to the rule that anyone can contract to whatever they like 

· Implied = inferred from the circumstances 
· Primary – when something has inherent and obvious dangers so that the operator or actor does not have a duty to guard against those inherent risks 
· i.e. the moving belt at carnival 
· i.e. sports participants assume an inherent risk by participating so they have a limited duty towards each other, only liable for reckless or intentional injury (ordinary negligence applies according to customs of the game) 
· Secondary – comparative negligence applies based on the reasonableness of the person assuming the risk  - won’t be applied if the risk was necessary to get out of a situation 
· Three Subjective Elements:

· Knowledge of the risk 

· Appreciation of the risk 

· Voluntary exposure to the risk 
Strict Liability - allows a plaintiff to recover when they can't prove negligence, i.e. when the defendant did not breach a standard of reasonable care
· Abnormally Dangerous Activities R3D§20 

· (a) An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.
· (b) An activity is abnormally dangerous if:
·  the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and 
· the activity is not one of common usage.
· Affirmative Defense Comparative Responsibility R3D§25 

· If the plaintiff has been contributorily negligent in failing to take reasonable precautions, the plaintiff's recovery in a strict-liability claim…for physical harm is reduced in accordance with the share of comparative responsibility assigned to plaintiff.
Products Liability 

· Who is subject?

· Must be within the chain of distribution to be liable 

· Someone who buys a product and sells it later is not subject to it 

· A lesser can be held liable

· If someone sells something that is obviously defective with the understanding that the other will fix it up they will not be held liable 

· McPherson case eliminated privity requirement ( any foreseeable victim, including bystanders 
· Restatement 2 Products Liability - defect exists when a product is sold in a defective condition that renders it unreasonably dangerous to the consumer or user 
· Critiqued as too broad and too similar to negligence, so the third restatement provides 3 tests 
· Restatement 3rd Products Liability

· Manufacturing Defects - when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product

· Design Defects - when the foreseeable risks of harm, posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe
· Reasonably Alternative Design Test
· was there a reasonable alternative design that could have reduced or avoided the foreseeable risks of harm posed by the product and the omission of the alternative design rendered the product not reasonably safe 

· Factors: (balance these to see if alternative design is reasonable/safer) 

· Magnitude and probability of Risk 

· Instructions and warnings accompanying the product 

· Nature and strength of consumer expectations including those based on marketing 

· Relative advantages and disadvantages of the product and alternatives including product longevity, maintenance, repair, and aesthetics, and the range of consumer choice 
· Barker Consumer Expectation test (also applies to manufacturing defect) 
· Used for simple, generic products where a jury could determine based on common experience if the product failed to perform as reasonably expected (usually not cars) 

· Burden of proof is on the plaintiff, but favors the plaintiff, easiest to prove 

· No expert testimony needed 

· Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner 

· Very limited scope for where it can apply 

· DEFENSE: Open and Obvious Dangers: when a product has open and obvious dangers that isn't a defect, defendant can use this as a defense that plaintiff assumed the risk 
· Barker Risk Utility Test
· Used when the product is too complicated for an ordinary person to know how the product should perform when used in an intended and foreseeable manner 

· Asks whether through hindsight, at trial, the product design embodies excessive preventable danger, and the risks outweigh the benefits 
· Gravity of the harm 
· Likelihood that harm would occur 
· Mechanical feasibility of improved or alternate product 
· Cost of improved or alternate product 
· Adverse consequences to product and consumer 
· Generally, benefits the P because it occurs at hindsight, since there is already an injury there is an inference that it was caused by some defect 
· Burden shifts to D to prove that the design is not defective and that the challenged design is the safest possible alternative 
· Crashworthiness Doctrine - Manufacturers of vehicles are required to anticipate reasonably foreseeable accidents and make their vehicles reasonably safe if those accidents occur 

· where a motor vehicle manufacturer may be held liable not because the defect caused the accident itself, but because the defect caused the injuries to be more severe than they would have been sans the defect 
· Used to prevent manufacturers from arguing that the vehicle was used in an unintended manner 
· Irreducibly unsafe product

· Products that have known dangers but which there are no RAD’s – D will be liable if the risks of the injury so outweigh the utility of the product as to constitute a defect 
· 3rd restatement = manifestly unreasonable design 
· Not to be confused with Unavoidably Unsafe Products such as prescription drugs, because the utility to some justifies the huge risk they may pose to others
· Warning Defects - inadequate instructions or warning when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe
· When the foreseeable risk of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings 

· Was the warning necessary?

· When the risks of a product are not open and obvious such that a reasonable person would notice or be aware 

· Who is the audience to be addressed?

· Does the content communicate the dangers? (was the warning adequate – Pittman factors) 

· Adequately indicates the scope of dangers

· Reasonably communicate the extent of the potential harm 

· Physical aspects of warning should alert a reasonable person to the damages (is the warning prominent enough? Placement and appearance) 

· Simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it 

· Means to convey the warning must be adequate 

· Would the plaintiff have headed the adequate warning?

· General heeding presumption in favor of plaintiff’s that they would have headed the warning, burden rests on D to disprove that they would have followed warnings 

· Post Sale Warnings – manufacturers may have a duty to provide post sale warnings if they become aware of possible risks 

· DEFENSE: State of the Art

· D may argue that when the product was originally designed, they used state of the art technology which at the time was the safest option. 

Damages 

· Compensatory Damages = primary source of damages, paying the amount that a court would determine would make the plaintiff whole again (negligence is usually only compensatory, no punitive b/c accident) 
· Economic Damages (sometimes called special damages) 

· Lost earnings, past and future 
· Medical expenses, past and future 
· Non-Economic Damages (general damages) 

· Pain and suffering (emotional discomfort, loss of enjoyment of life) 
· Cognitive awareness: McDougald Court ruled that a person needs a spark of awareness 
to be awarded pain and suffering and loss of enjoyment of life – policy reasons being that they cannot suffer emotional discomfort or loss of enjoyment if they are comatose, and the money would be of no use to them so it would go to the estate who can also recover separately in a survival suit (we want to avoid double punishment) 
· Policy counterarguments – that more severe injuries would result in less damages is counterintuitive, and it helps for the recovery of attorney’s fees which might cause the compensatory damages to fall short 
· Seaparation of Pain and Suffering vs. Loss of Enjoyment of life 
· Some courts (minority) view it as two separate categories where loss of enjoyment of life is objective and doesn’t require cognitive awareness, and allow a jury to award separately for each. Most courts agree that one category is better to avoid over compensation. 
· Future Damages 

· Inflation 
· Life expectancy 
· Bad habits can be admitted as evidence of this i.e. someone abusing drugs would have shorter life expectancy 
· Work life expectancy 
· Demographical data used to determine 
· Discount Rate – Plaintiff is entitled to one single judgement so damages for the future are paid at present. There is a presumption that money will be prudently invested now so D’s pay the damages at a lower discounted rate to account for this. P will argue for a lower discount rate. 
· Punitive Damages = serves the purpose of deterrence and punishment. Fills in gaps of crim system. 
· Usually not awarded in cases of simple negligence 

· CA standard require oppression, malice, or fraud 
· Malice or oppression may be construed as a conscious disregard of safety of others 
· Limits on Punitive Damages 

· Constitutional under 14th amendment due process clause 
· Juries are not supposed to consider the wealth of the defendant but they often do (except CA jury instructions ay that they can’t award more than the defendant can actually pay) 

· Gore Guideposts (in determining whether punitive damages are excessive) 

· Reprehensibility of misconduct 

· Economic v. physical harm 

· Isolated incident or repeated 

· Vulnerable victim 

· Intentional/malicious 

· Ratio of punitive damages to actual and potential compensatory damages 

· Single digit ratio of actual damages comports with due process (i.e. 1:9 ratio max) 

· Unless the act resulted in a very low compensatory damages amount but the conduct was so egregious that it warrants a greater ratio of punitive damages 

· Sanctions for comparable conduct (awards in comparable cases or comparable criminal penalties)
· Policy Issues 

· When other conduct besides that directed at the P in the case at bar is admitted in determining punitive damages, it can lead to exorbitant awards – the P gets windfall from other conduct before it. Though it does aim to deter there is the possibility that other will sue for the same conduct after the case at bar and then if D has already paid out a windfall of punitive damages, they will be double punished when another P sues them 

· In Strict Liability – the goal of strict liability is to spread losses across customer base and deter manufacturers from creating dangers ( if they pay too much in punitive damages they may not be able to spread the losses because they won’t later be able to pay other compensatory damages to potential new plaintiffs 

· Punishment – punitive damages for the sake of punishment alone may be overstepping the bounds of the tort law system because the criminal system already serves to punish but has a higher burden of proof (beyond reasonable doubt vs. more likely than not), so it seems to be overstepping the criminal system 
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