JEWISH LAW HELPER
Illegal Behavior According to Jewish Law
· 1.) Coveting:
· Desiring something you cannot have and the other party is not interested in parting with it, and you work to make it yours
· 2.) Desiring:
· This is a THOUGHT. Fixation
· [coveting and desiring is very similar, but Gd didn’t make any mistakes. Any tiny variety of these terms is meant to have a legal consequence]
· 3.) Deception:
· Stealing a mindset 
· i.e. you call someone to invite them for dinner when you know they’re busy
· 4.) Verbal abuse
· Monetary oppression
· Financially overcharging or undercharging someone who doesn’t know any better 
· Verbal abuse
· Using words to make someone else feel bad
· 5.) Bluffing
· 6.) Revenge and Bearing a grudge
· Denial of a monetary favor: there is a prohibition against revenge and holding a grudge
· Real pain: physical pain can hold a grudge, some say then that means emotional pain can also hold a grudge
· 7.) Brokerage fees
· 8.) Stumbling block and the blind man: 
· Do not take advantage of someone’s weakness:
· 1.) someone’s ignorance: by giving bad advice
· 2.) facilitating the commission of a crime
Evolution of Jewish Law
· Written Law:
· Record of historical events. Binds the past with the present
· Oral Law:
· Body of CONCLUSIONS + METHODOLOGY of EXTRACTING MORE INFO of the TEST
· Fills in the gaps/explication of the written law
· Came from Moses being on Mt Sinai for 40 days and Hashem gave him the clarification and explanations
· Talmud= Mishna + Gimarah
· Mishna: 
· Written in Hebrew, little detail, skeletal outline
· Due to the Roman persecution much of the oral law had to be converted into writing, the issue with this was that the hard sciences are difficult to transcribe into writing
· Gimarah
· Supplement to the Mishna, flushes it all out
Fundamental Law (D’oraita) and Rabbinic Law (De’rabbanan)
· Fundamental Law= law from the Torah
· Oral law is part of the principles of derivation of the written law
· Rabbinic Law= 
· Fences rabbis enacted around the law
· 7 exceptions in the Talmud where Rabbis came up with rabbinic mitzvahs 
· Ex: not cooking a kin in its mother’s milk
· Ex: rabbinic theft prohibition
Jewish Law Timeline
· Egyptian Exodus
· First Temple
· Destruction of First Temple
· Biblical period ends
· Destruction of the Second Temple
· Redaction of the Mishna 
· Accumulation of people’s private notes
· Tanna= people who contributed to the Mishna
· Completion of Babylonian Talmud
· [Note: Jerusalem Talmud not considered to be a source of law]
· Amorah= people who contributed to the Gemarah 
· Dark Ages Begin
· Geonim
· The geon= nerve center/head of legal thought 
· Rishonim/Rif
· Reshoneem= first commentators of the Talmud
· Normal Invasion
· Yad He Chazak [the strong hand] – Maimonides Code
· Broke all of Jewish law into 14 sections. 
· Tur
· Rush’s (R, Asher) son Tur wrote the first Shulkhan Arookh. 4 books.
· Shulkhan Arookh [Joseph Karof]= the table set. Most authoritative legal code in Judaism 
· Mopah [R. Isselleres]=  table cloth 
· Acharonim
· Spanish Explusion
Respondzah Literature 
· 25000 separate titles of collection of respondazh 
· Sheeylot and Teshoovot (questions and answers)
Major Epochs:
· Zugot: pair. Produced the base level of the mishna
· Tanaim: contributed to the dialogue in Talmud 
· Gaoonem: largest of the pie but we have the least of them
· Reshoneem: first commentators
· Amaroneem: up to date
Maimonides’ Hierarchy of the Oral Law
· Revealed laws/ “Laws of Moses at Sinai” [smallest part]
· Oral law perceived of the reconstruction of the original intent of the divine author 
· Accepted Interpretation [next biggest area]
· Everyone agrees that the correct interpretation of the given verse was a particular answer 
· Disputed Interpretation  [virtually everything is disputed]

· NOTE: How can we ensure that people aren’t making fundamental errors about the law? the basic skeleton is small enough that it is manageable and can be transmitted faithfully from one generation to the other. 

Rabbinic Law
· Rabbis exercise a lot of humility in making of fences 
· Deorisa law you take the stricter approach
· Rabbinic law you take the more lenient approach
· How were fences made?
· 1.) Rabbis decide that some laws require fencing
· 2) Fences 
· each area has a “break in period”, if it lasted over 12 months, that area of the law would disappear 
· That being said, the vast majority of laws DID NOT meet disapproval. People didn’t view this as irritating. Saw it as positive, helpful
· 3.) Takhanot/Remedies
· Rules made to improve the lives of the community, remedying societal problems. Could be spiritual, could be monetary. They CAN have consequences but may not. 
· EX: Monetary Takhanot= there are no price controls otherwise in Diorisa law
Custom
· When custom becomes accepted enough by a community or entire people, it becomes law. 
· Very controlled by people deciding and integrating it.
Stealing Hearts  (stealing girlfriends)
· Poor Man Rule: when someone invests time/energy/effort in an attempt to acquire something and that individual is poised to finalize that transaction and nothing stands in between the effort invested and the final legal transfer, ANY interference is considered tortious
· Tosufus: Poor man rule applies to owned property, NOT ownerless property 
· Halacha follows Tosufus
· NOTE: a young lady’s heart is considered ownerless 
· Rashi:  Poor man rule applies to owned and ownerless property. 
· Shulkhan Arukh follows Rashi
· NOTE: After the engagement, the poor man rule kicks in

· EXCEPTION Tosufus and Rashi agree: second party can intervene on a bank foreclosure when the bank is letting the property go for a particularly low price 
· R.Finestein: If the couple has any doubts, therefore they have not formalized their relationship, the poor man rule doesn’t kick in
· Neighboring Party Rule [actionable offense]: If your neighbor is interested in the property, he has the right to buy the property for whatever the market is willing to pay, if and only if, the neighbor matches the highest bid out there. This is an actionable offense. So if violated the sale can be undone.
· If there is any loss to the seller, the rule doesn’t apply 
· Poor Man Rule [not actionable]: can’t do anything about it if someone intervenes 
· Other Rabbi: Poor man rule only applies in commercial matters 

· Rationale Behind  the Poor Man Rule:
· Theory One: Minimum Burden:
· There is a bearable burden by finding another bakery to have the bread. If it’s ownerless, the burden is not minimum.
· Theory Two: Almost Does Count:
· Someone already started the process of attaining something 
· For ownerless property, there is no process.



Deception, Fraud and the Get
· The man really has all the say for the Get
· Can imprison someone for not giving a get. But a husband can hold back in giving a get when he REALLY wants the marriage to continue and the wife doesn’t want to.  There is a one year period from start to finish to get the marriage back on track otherwise the obligation to give the Get is reinacted 
· Gunah= a woman who is chained to a husband who doesn’t give a Get

· Three Opinions for asking for divorce
· Beis Shammai: adultery only, MUST divorce her
· Bies Hillel: somewhere in the middle
· Akiba : Even the most trival reasons are appropriate 

· Ketubah: all the obligations are one-sided. Specifying the obligations of a husband to his wife. 

· Reasons for divorce:
· If you’re not a Cohen, remarrying a woman you divorce is a mitzvah
· Divorcing someone under false assumptions:
· Tosafos: He is powerless to invalidate the divorce under a claim of error
· Rambam: if there is a mistake, the divorce should be invalid and the husband would have some legal justifications. Operating under the assumption that anyone would divorce under those circumstances 

· Conditional Transactions
· 1.) Condition articulated in legal, formulaic languages (conventional cases) 
· Must articulate the positives (what must be done) and the negatives (if it’s not met, then…)
· 2.) State of mind articulated, although not formalized as a condition of sale
· 3.) State of mind assumed by all, without the need for formal language or even articulating background (gifts in extremis)

· Duress 
· When asking for $$ in exchange for the get:
· Typical Deceit: not reaching the agreed upon price is NOT a get 
· Counter Argument: Italian Viagra Case
· Someone agrees to give a Get for 25 K. There is no sale price. If the price is NOT met, the Get is Not invalidated 
· There is a condition and he has the responsibility to make sure the conditions are met. Either formulate performance on the meeting of the condition or count the money before handing over the get
· 1.) Traditional Duress
· 2.) “Self imposed” duress: If you don’t want to sell something you could remain hanging from the tree. so as long as you are getting the fair market value, then this becomes self impose duress. 
· You’re the one calling the shots, and it’s your responsibility to see the conditions are met. 
ABORTION
· Personhood: comes about at the moment of birth when a head emerges. Prior to head emerging, mother’s life takes precedence 
· Mishna: Fetus’ life doesn’t take precedence until the head emerges. At that point, a debate arises
· Mishna: 40 days is the benchmark for when a fetus has significant 
· Utilitarian ethics: you act in the way that would bring the most good for the most people 

· Execution and Labor:
· Mishna:
·  if she’s active in labor and about to be executed, don’t make her suffer both kinds of pain at once
· If she hasn’t started labor and has to be executed kill the fetus in utero and make sure execution doesn’t lead to birth 

· Procedures and Shabbat
· Bahag [HALACHA agrees]= Can break Shabbat for a potential life that will celebrate Shabbat one day
· Ramban/Naichmonides: personhood must begin at birthday. As long as the life of the developing person is fully dependent upon and physiologically tethered to another human, it doesn’t achieve full personhood. 
· When the mother is alive: fetus doesn’t achieve full personhood
· When the mother is dead OR head emerging: fetus reaches full human status 
· Pre-implantation embryo:
· 40 days a fetus has significance… but what about before then?
· Rule: cannot violate Shabbat for a pre-implantation embryo. 
· Bahag: ?

· The Act of Pursuit
· Maimonides: you sacrifice the fetus if it’s being a pursuer 
· Halacha: 
· Qualifications of a pursuer:
· Someone must be unambiguously considered to be a pursuer
· Age doesn’t matter for labeling someone as a pursuer 
· Maimonides:
· Taking the life of a fetus is a transgression. But if the fetus is a pursuer of the life of someone else then you can do it. Once the head emerges, no longer considered a pursuer 
· Rule:  rescuing someone through destructing someone else’s property is permitted so long as the individual acts legally, but must make restitution
· Miamonides: Passive Pursuer 
· Must be something less than a human to be a passive pursuer 
· R. Chaim Ozer: 
· When the connection between mother and child ends, at that moment, there is more reason to see an upgrade in the legal rights of the child. 
· Need the pursuer argument in the case of the fetus already in the last stage of its life as a fetus within active labor if it’s already traveling. Anything before that, wouldn’t need a complex argument 

· Torah’s Prohibition Against Abortion 
· Noah-Chai Laws: set of laws pertaining to “non members” of the tribe
· Rationale:
· 1.) Maimonides: minimum standard for civilization to assure societal cohesion. God needs to be put into the mix for that.
· 2.) Alternate:
· 1.) meaningful way of serving Gd.
· 2.) this is essentially the 613 commandments condensed
· Laws:
· You must kill yourself before doing any of these:
· 1.) murder
· 2.) adultery/incestuous 
· 3.) idolatry 
· Other laws:
· 4.) blasphemy: cursing Gd
· 5.) theft
· Ramban: taking someone elses’ money
· Rambam: all monetary laws
· 6.) laws:
· Ramban: all laws you need in a stable society 
· Rambam: setting up the court system 
· 7.) eating the flesh from an animal before it’s dead

· How the Noah-Chai Laws apply to Judaism and Abortion:
·  Talmud: nothing that is prohibited to non-Jews is permissible to Jews. Therefore, if the Noah-Chai laws prohibit abortion, then there must be a prohibition to Jews as well
· Rambam: abortion parallel to murder
· Maharet: you’re not allowed to hurt your own body. Abortion is paralleled to bodily mutilation 
· Wasting a male seed
· Reasons permissible for abortion:
· 1.) threat to the life of the mother
· 2.) threat to the mental health of the mother
· 3.) stage of development of the fetus makes a difference
· 4.) pain
· 5.) public shame
· 6.) fetal viability
· 7.) chronic illness
· Impermissible grounds:
· 1.) forgetting to use contraception
· 2.) economic hardship 

· The Holocaust and the white cards
· R. Ashri: forbidden for people to use the white cards
· Khazonyah: can back down the grenades and that is NOT considered killing but rather offense. But if the grenade landed by your feet and you picked it up and threw it, that’s different
· Talmud: to take defensive actions before the actual cause, you DON’T have to make restitution, but when the toxic element and damage is upon you and you redirect it to someone else’s property, you DO have to make restitution
· if the rain waters have not come yet and you set up sandbags to redirect water, that is acceptable, but if the water is coming and you put down the sandbags, then you have to make restitution 
· Forbidden to give out the cards:
· Talmud: you do not have the ability of weighing someone’s life relative to another’s to determine whose is more valuable 
· Tosufus: actively resisting vs being passive… 
· R. Akiva: similar to it being “everyone’s water”, it’s equivalent to taking the water held in common and drinking someone else’s portion to save your own life. Grabbing cards are impermissible 
· R. Skakira: should cooperate with the white cards. When you have the opportunity to save people, you should

· If asked to hand over a life…
· Utilitarian ethics: you hand one over
· Western law: we’re not going to prosecute in cases like that. The jury decids 
· Rambam: you cant hand over one, 
· Rabbi Joseph Karo (Shulkhan Arookh): you cant make the determination of whose blood is “redder” than the other. Doesn’t matter how many people there are… 

· Jerusalem Talmud says only time you hand over one:
· 1.) if someone volunteers
· 2.) if someone guilty of a heinous crime
· R. Efrati points to the Toseftah:
· Toseftah: semi-Mishans where notes of the mishna were made
· There is a distinction between where the terrorist are
· Hypo: Smothering baby to save everyone
· R Judah: if theyre all going to be killed anyway, you can do this to save many. 
· R. Efrati: the baby is a pursuer even if it’s just crying and not doing anything else. Human can be a passive pursuer in a situation where everyone else will die. 
· Paralleled to Abortion now:
· Respondza by Beis Yizkhak: 
· if the baby and mother will both die, the drs should kill the baby even AFTER the head has emerged to save the mother
· if the baby were to survive, can’t kill the baby to save the mother. 
· R. Cook: There is a slippery slope. Other than warfare, humans CANT make decisions that allow us to take the life of someone else


· Traveling and you have one can of water. What do you do?:
· R. Akiva and Halacha:  you drink the water even if you’re sealing the doom of your co-traveler
· R. Benpetoorah: you are not permitted to drinking your own water if that means you’re sealing the doom of someone else. You have to share. 

· Stealing the water of your co-traveler
· By stealing someone’s water that’s essentially killing them
· When your property and your neighbor’s property are both in danger:
· Rule: saving your own car COMES FIRST. But you tell your neighbor you will save his and neighbor will pay for your car.
· Saving your neighbor’s car is a mitzvah though, getting you to treat someone else’s property with the same respect as your own, BUT NOT MORE.
· R. Akiva: in terms of human life, you can put your own interest first and save your own life if it’s YOUR water. If it’s your co-traveler’s water, it’s murder



· Bus Driver Hypo:
· Rule 1: donkey passive pursuer parallel… passive pursuer must not be a human, cant kill the drier
· Rule 2 (R. Efrati): you can kill the bus driver because otherwise everyone will die
CRIMINAL PROCEDURE
· Shulkhan Aruckh vs Miamonedes: 
· Shulkhan Arukh only deals with matters practical in everyday Jewish life, therefore does not deal with courts that can adjudicate criminal procedure. So these laws are more theoretical. 
· Miamonedes/ Rambam dealt with ALL of the law

· San Hedrin:  The high court. In the Talmud, we are similar to the Greek , talking about ANY court
· Jury system is 200-300 years old
· Judges are on the court. 
· To get a capital conviction, you need a court of 23 judges and all you need is MAJORITY, NOT UNANIMITY 
· RULE: the majority of 23 is usually 12, but you need a spread of 2 votes to convict (13:10 conviction)… so if the vote is 12:11 conviction, the person is acquitted 
· RULE: a unanimous panel for convicts results in acquittal of the D
· Rambam: in the contingency of an equal vote because someone has decided to abstain, you ADD judges to the panel in groups of 2 (so you go from 23… 25…27…etc but NOT PAST 71)
· RULE: Torah tells judge to act with their own conscience but NOT to give in to the voice of a colleague if you believe the colleague is smarter than you are
· RULE: Cannot turn aside _________ (check this)
· RULE: cannot turn aside from an opinion you have once voiced
· EX: state off with a vote as a general poll to get a sense of where people stand. People will speak up and offer arguments
· RULE: anyone who voted initially for ACQUITTAL, CANNOT participate in conviction arguments
· RULE: but if your initial vote was for CONVICTION then you are free to argue for ACQUITTAL or CONVICTION (either way) in the deliberation






· VOTING PROCEDURE
· RULE: start from the least prominent and move up the scale until the most prominent. 
· We don’t want anyone consciously or subconsciously to be cowed by the presence and the strong legal mind of someone who may be brighter, experienced , older. We want everyone voicing their opinions, so one influencing each other
· PROBLEM with this is that we don’t want to be ranking people’s skills/smarts… could cause conflict
· Talmud has a number of narrative:  people don’t know where others stood and even recognize that among themselves

· JUDGE’s OPENING STATEMENTS
· RULE: starting the case with words of reassurance to the D saying “don’t worry, if you are innocent, you will be ok”
· NOTE: in Jewish courts, convictions didn’t happen often. Once in 70 years called a “killer court”. 

· PROCEEDINGS
· Proceedings and deliberations are open to the public
· Judges are Torah scholars and  they have disciples (basically like externs there for the entire experience)
· When the disciple has an opinion and expresses an argument to the judge:
· If disciple speaks on behalf of conviction: throw him out
· If speaking on behalf of the D’s acquittal:
· If words of wisdom as a GOOD try: 
· elevate him to a bench for the REST OF THE CASE
·  (may be considered a voting member but we’re not sure) AND
· If the words were nonsensical:
· Stays on the bench until the end of the day
· [don’t want to threaten someone’s dignity and honor and make them feel stupid]




· REGAINING ELIGIBILITY 
· If the individual becomes ineligible by the court, they may repent and be considered reinstated
· If there are particular tools associated with the trade that is considered a crime, you have to show you have given then up i.e. dice player getting rid of the dice
· A perjurer must show excruciating honesty by showing up in another town and going to another court saying “I’d like to testify but I’ve testified and been perjured”

· FALSE TESTIMONY WITNESS
· Everyone (civil and crim) gets a speech about how bad false testimony is. CAN NEVER lie in court
· Statements:
· No form of self incrimination is accepted by the court
· In monetary matters, the court will allow for self incriminating statements that are not true (even if everyone knows it)
· Admissions:
· Must be OPEN and NOTORIOUS. Only valid where you speak in front of Ws either in the presence of a court or other people who say “be careful what you will say otherwise we’ll testify against you”. An admission to the other party or overheard by other people and not deliberately made in front of Ws has no standing
· People:
· Relatives to the litigants may not testify
· Relatives may be reinstated if they come unrelated (i.e. via divorce, death through marriage or spouse dies)
· Those related to each other may not testify 
· i.e. two brothers cannot testify on behalf of someone

· PLOTTING WITNESS
· If W found to be plotting against someone and then it’s discovered to be false, the punishment is whatever punishment they sought out for the party they were trying to accuse
· “eye for an eye”: [Judaism says that everything can be compensated by $$... no one thinks it’s actually an eye for an eye.. the Romans adopted this though]
· Don’t think you can just sign a check and walk out of court feeling great they you paid off your price to society and restored the individual unless you speak to the other party, begging for forgiveness and giving them whatever they want
· Determining if someone is a “plotting” witness
· Set up a procedure where we try to reach in as much reliability into witnesses by trying to show a difference between the two Ws to make each W a reliability check against the other but
·  Ultimately we accept two Ws.
· For every COURT ROOM testimony there need to be two witnesses, and for every “impeachment” there need to be two witnesses as well.
· SOME testimonies you do NOT need two witnesses, if a single W tells you something is kosher, then that’s sufficient, don’t need more than one. The single W testimony is limited to ppl who uphold the law
· Therefore, there is an ineligibility if you’re a violator in that single area of the law
· EX: someone who is notorious in eating cheeseburgers, they can’t tell you that the food is kosher, but if they they’re a torah scribe… they can be a kosher torah scribe. It’s SPECIFIC to the type of testimony.

· WE DO NOT get wrapped up in trying to figure out which W is more impt that the other
· “if 2 Ws are sufficient, then there is no different between 2 and 3… 2 and 300.. 3000” etc
· If two Ws tell completely different  stories, you have a class and they annihilate  each other.
· GETTING A MURDER 1 Conviction (EXECUTION of PERPETRATOR)
· Not every murderer will be executed by the court
· First degree defacto murder[only in the case of murder]
· Rule: people guilty of defacto murder but NOT dejuro murder, we set the situation up so they kill themselves 
· In this situation where we know he did it but it’s usually that a necessary procedural condition isn’t met (i.e. you have two witnesses but they didn’t see exactly the same thing at the time therefore not enough to officially kill the guy). We set up the conditions so he kills himself
· i.e. jail cell, meager food where the digestive system shrinks and then give him a lot of food which would resort in him dying
· NOTE: There is only ONE case in Jewish law where punishing those who are innocent by a technicality who essentially escape conviction by some loop hope but we know they’re defacto guilty. 
· Why do we do this for murder? There is no crime more destructive. This is a crime between man and man and we’re harsher on such crimes (as opposed to crimes with man and God). 

· Killing directly warrants the death penalty (very limited number of murders). 
· Indirect murders 
· i.e. you tie someone up and play a trick and they end up dying…
· Limitations on how far the law goes:
· Less than first degree murder, like second degree
· Societal need/deterrence: the king/court can execute murderers who are generally not executionable by torah law  but it must be for some societal need/deterrence
· If it’s a rarity, we have enough confidence in certain core values in society that we have the guts in the most egregious cases (where the perpetrator asked in advance that they’re ok with conviction) that there are conditions that those can lose their lease on life. There are some crimes we view unfit to continue living. 
· NOTE: societal need must still be an extreme rarity and if it gest out of control, then the court shuts down. 
· Club Fed vs Club Almost Dead
· If someone is guilty of LESS than first degree murder, we decide that people who are guilty of murder, even in a moral sense, we have the obligation to incarcerate them under conditions the US constitution wouldn’t allow 
· Very uncomfortable for them, lives of privation. Making life miserable for them in detention to serve as a deterrent 
· Measuring a Crime’s Seriousness
· MUST look at the consequences 
· The reason why we need the two witnesses warning the perpetrator is because we know there is serious intentionality AND
· The law does not leave it to the judges of the case to evaluate the consequences/spill over effect. The law tries to set up categories or action that are predictable 
· Kadi Justice: Kadi tries to see what the real impact of the crime was. Something that everything in Jewish Law doesn’t go for.

· Cuomo’s Quandry: Capital Punishment
· R. Finestein
· Capital punishment is NOT justice, that’s Gd’s job. And it’s not deterrence to teach people the gravity of infractions. 
· Unless there is some strong signal sent to society, we are worried that people will look at the infraction as not as serious and the failure of capital punishment cheapens life
· Witnesses:
· Must be humble and good fearing, lovers of truth, no bad reputation, exceedingly compassionate 
· Kosher witnesses
· NO plea bargains: if a person took a plea bargain, they’re not kosher
· No circumstantial evidence 
· Court
· 23 judges need to be in the court (but 71on hand)
· 3 rows of externs/disciples
· Accused needs to be forewarned before commission of the crime
· Overall, R. Finestein allows capital punishment. But what’s wrong with this?
· R. Finestein was abiding by Jewish Law, but Mario Cuomo was an Italian Non-Jew. Why didn’t he apply the Noah-Chai laws?
· Jewish sensitivities are built into everything and we share our perspective we agree with Mario and show him our way

· Why 23-0 does the person EVADE the execution by the court?
· The Mishna says do NOT judge a fellow Jew until you can REALLY understand his place. No amount of time will really suffice and it’s impossible to get in the perspective of someone else unless you have experienced EVERY SINGLE thing that person has experienced in their life time from birth to that very current moment [NOTE: that doesn’t mean we don’t think the person committed the murder]
· Maharal:
· On two levels it has to be apparent that man understands the limitations of human justice
· 1.) practical level: man has to evidence in the trial itself, in court room procedure, that there is a difference between what Gd can know and what human beings can know.
· Any decision made must “lodge” over: cannot announce it that day, must give some time to think on it. It’s there to broadcast to themselves and the rest of the world that human decision making is fallible
· If there is a 23-0 verdict, there is NO room for reconsideration/lodging over and procedurally this is not a case that can be tried. If you cannot build into the case evidence of human fallibility in the decision-making process then you CANNOT try the case
· 2.)Different function of the court: Not trying to define liability or guilty. There court is there to pronounce innocence. 
· Courts have to be courts of righteousness 
· Traditionally in Jewish law, the character traits are divided in two kinds: compassion and justice. 
· By humans being told to imitate Gd, we have to imitate the attributes of compassion and NOT justice. 
· Court has the function to find innocence. When 23 people come to the conclusion…the accused doesn’t have the chance of having his innocence found.
LAST DAY OF CLASS MISCELLANEOUS NOTES
· US Constitution Article 3, Section 2
· Courts of equity do not exist in American law anymore. 
· Ethics and Morality are not discussed in Western law. The law does not try to make better people nor teach them to be the good man. Western law only teaches the consequences of breaking expectations of people. They don’t encourage people to do the right thing. Only setting up boundaries of what you cant do
· Is it wrong that Western Society does not talk about morality?
· Martin Luther King: the law can be effective in preventing people in lynching and that’s enough of an accomplishment over being able to prevent hate and talk behind the back.
· Rav Crock (founder of McDonalds): the idea that in the office and in the workplace we worry about consequences but outside of that you’re testing your luck against the system

· Jewish Law
· Jewish Law doesn’t just go by Consequences but rather what’s intrinsically right or wrong. The only way you can get the ppl respect the law beyond just fear of consequences is for people to be very familiar with the way the law works and respectful of the law
· Chief Rabbi of Israel : Jewish law encourages men, women and children to study and in an early age in its complexity and urged to become an expert in the law because it encompasses so much of life. 
· The mitzvah of studying torah is put on the highest form of respecting Gd’s will
· People look at the law in terms of results and nothing else matters.

 
· Levels of Jewish Law
· Deorisa: looking at the holy bible and the first 5 books, the types of laws there are that are characterized as ethical and moral (positive commandments)
· 1.) love your fellow as you love yourself 
· Christians: this is the pillar and cornerstone to make sure they develop into fully loving ppl. But this is less complicated because it leaves the work to you as the individual and doesn’t create “norms” of behavior. Up to you to figure out how to do this.
· Judaism: as opposed to Christianity, this is LAW and not sermon. Hard to implement because “loving” is hard. If you don’t respect yourself then you cant fulfill his mitzvah . So jewish law says you must have self esteem and love yourself
· How was this implemented into Jewish law?
· A would-be convert said to Shami “teach me the law standing on one foot”, Shami got offended. When the same question was posed to Hillel, he said “what is distasteful to you do not do to others”. 
· The difference between this statement and “love your neighbor as you love yourself” is taking that latter statement into making it in the negative. In avoiding the unpleasant, you can be as concerned about someone else as you can be for yourself. You can expect people to get to a point where they look and say “would I want this done to me?” if not, I’m going to avoid this. That is within the reach of people. 
· Problem with this: if Gd meant the negative, why is it phrased in the positive? 
· Answer: Hillel’s formulation is the BASE LEVEL expectation but it’s not the whole thing. The Torah does ask people to involve themselves in the affirmative actions towards another to build a person closer to the goal of loving others as they love themselves. You can get there fully in the negative but you have to also incorporate the positive
· How to incorporate the positive: there are certain laws that are normative and binding (visiting the sick, burying the dead, rejoicing with the bird and groom) those are fixed requirements and you find them in jewish law and extending yourself beyond your own ego and they bring you closer to the idea of widening your interest and identification

· 2.) Respecting your parents [honoring and respecting parents]
· 10 commandments are not anymore important than other laws.
· Honoring parents: making yourself available to make life easier for your parents.  Things parents get immediate or direct benefit from
· Ex: If they want food you help them prepare, if your mom is falling asleep and has three hrs of work to do you run to Starbucks to help her w/o her asking, etc
· When you go to Starbucks whose credit card do you use: the mitzvah does NOT extend to paying with your own money. 
· Shulkhan Arookh 3 reasons when your parents tell you who to marry/not marry and you do what you want:
· 1.) there are limits of “honor”.  Limiting the purview
· 2.) you’re not even obligated to make a monetary expense to fulfill the mitzvah, certainly not then for matters of the heart.
· 3.) you have to honor rotten parents, but not “evil parents”
· Evil=. If they’re good people but they ask you to contravene the law, then they’re “evil”. I.e. if your parents tell you the wrong person to marry and they’re getting involved in contravening the law, you don’t have to honor THAT request but you still have to honor them.
· Don’t need to honor and respect the parents that are abusers 
· You don’t have to honor and respect “evil” parents but you can’t outwardly trash them.
· 3.) Anything which is not complimentary about someone else is forbidden speech (lashon harah)
· 4.) Not standing by idly over the blood of your friend. The Torah places an obligation to intervene when a person’s life , limb or even property (according to Rambam) are in danger

· 5.) Loading and unloading animals. 
· If the Owner is loading and unloading their animals and you see this, you must help the owner. 
· The obligation comes to helping the owner, NOT the animal. The owner could be the target of the wrong kinds of people to steal from the owner or worse.  The concern is the owner’s safety not the animal and therefore would also apply to the distressed owner (Rav Yosef and Rambam)

· 6.) Returning Lost Property Rules:
· The difference comes down to animals that can produce and consume. 
· Values that become normative demands. 
· The torah is telling you to be as vigilant of someone else’s property but not more. 
· On the other hand, when it comes to visiting the sick, there is NO such exemption …
·  i.e. if the sick is in a place that you wouldn’t usually frequent, you still have to go. If you were sick you want people to visit you and extend yourself to the same degree.
· DeRabbinic:
· 1.)  Theft:
· When we talked about the Poor Man’s Rule, we have the person at the top of the tree shaking fruit of the tree (doesn’t acquire the tree because it was ownerless and only his when he climbs down from the tree).. on the Deroisa level you haven’t stolen anything but the effort invested in the fruit is enough to give it rabbinic “stealing” title even though to deorisa it’s not really stolen
· You’re not stealing in the situation but if the person doesn’t want to give it to you then it’s a form of rabbinic theft
· Non-theft rabbinic laws still is ethical and normative:
· Oral contracts: Specifying which kinds of oral contract you really are morally obligated to sustain. Not actionable in court. But a person who doesn’t stand by his word could be called an untrustworthy person . The test comes down to how much dependency and reliance there was 
· Ex: But if someone is told to come to HR and they have a job for you… and they end up not being given the job.. this is ok because this happens all the time and until the dotted line is signed, nothing is official or expected
· Ex:   if someone’s car broke down at midnight and you promise to drive them to work in the morning and then you don’t, that would make the person “untrustworthy”
· 
· 2.)Requirement to go beyond the law. “you should do what is good and proper in the eyes of God”
· This is address to Moses from his son in law to delegate less authority for the court. The polar opposite of the way we do law and ethics in western society.  
· This is one area of Moses that he is not going to delegate to others. Moral and ethical expectations have to remain Moses’ job.
· Lost Property:
· If you find it in a very public place… 
· Public place: the people around are not necessarily practicing in your legal system where they all identify with jewish law and abide by the laws of lost property. 
· RULE: If you concluded that people aren’t fully observant of Jewish law in a very public place, the owner gives up hope of finding it. Once the owner loses hope for finding something , there is no obligation to return that object unless there is a residual connection between the owner and the object 
· (the only property you MUST return is something like a psychological connection (like identification marks)
· i.e. like a wallet you know there is a hope of return because there is an ID in it…
· If the owner finds you or if you saw the person: Then you have to return it. RATIONALE HERE IS BEYOND THE LETTER OF THE LAW:  the law is you have to go BEYOND the letter of the law. 
· They used to FORCE judgments to go beyond the letter of the law. the court compels people to go beyond the letter of the law (Mordechi)
· Going beyond the letter of the law
· Rav Moshe Issles: the court doesn’t force us to go beyond the letter of the law
· Other Rabbis: you do need to go beyond the letter of the law.
· FINAL RULE: the courts do tell people that they must go beyond the letter of the law. They may not go beyond verbal instruction even though they have the right in other aspects of the law to use other monetary or physical coercion. But what’s accepted is that when courts tell people it’s the right thing to do and they INSTRUCT people to go beyond the letter of the law.
· Ex: Unwritten practice in employment conduct, if you dismiss a worker there is a severance practice that is expected. Although it’s not written formally, going beyond the letter of the law derives from the torah “you should do what is good and proper in the eyes of God”
· When the torah says you should do what is “good and proper” is not just restricted to the words of the law. The court made the institution pay the severance to the worker. 
· Liable to the judgment of heaven: if you are subject to the judgment of heaven and you don’t make good with the other party, then you’re just as bad as a “false witness”.  You have that responsibility
· You knock down a fence in front of someone’s animal and the animal escapes, you’re not responsible.  But they are liable to the subject to the judgment of heaven. 
· Hiring a false witness (the people who hire false witnesses or assassins are liable to the judgment of heavens and considered an act of murder)
· NOTE: some cases are exempt when they  don’t have bade intentions. God knows what is in a person’s heart.
· If a person is known to be liable to the judgment of heaven, that means he is expected to MAKE GOOD. To find the aggrieved party and to negotiate to make the person happy. The court finds you not liable and exempt from payment and know you caused damage to the other party and we wont force you to make the payment but you are morally on the wrong side of this argument so you fix things in heaven so you have to find the aggrieved party

· Keep the Path of the Righteous— RULE: those in the path of spiritual edge held to a different standard [path of the righteous vs beyond the letter of the law]
· Ex: People didn’t do the job and Raba doesn’t want to pay them. When they check in in the morning and put their personal belonging in their locker, he locked the locker and putting their property as collateral for ruining his wine. 
· The judge says that Raba has to give the workers their stuff back. “You must walk in the way of good men”. The judge also makes them pay the salary to “keep the path of the righteous” 
· Why didn’t they say “go beyond the letter of the law” but rather “keep the path of the righteous”?
· He only gave that judgment to Raba who is known to be a person who is know to live on the spiritual cutting edge.  If the person who came in WAS NOT trying to be righteous, he wouldn’t have said that.
· NOTE: Judgment in heaven and liability, if you caused a form of damage but you were trying to perform a mitzvah, you wouldn’t be liable to that judgment of heaven. 

· Neighbor Rule: Have the neighbor and prepared to pay the asking price, you have to give it to him. If you sell it to someone  else the neighbor can void it. 

· The Right of First Refusal: The only example where the Talmud directly applies the principle of “do what is proper in the eyes of god” is the right of first refusal. In the market place, what counts is the dollar. Commerce is commerce, so even when you’re doing retail business, if there are other kinds of good brought into the transaction then you’re obligated to look at them. So you should sell it to the neighbor over anyone else.
· All the Talmud wanted to do is give you an illustration and show you its complexity and show you the ball is in the court. So some of these situations it turns into normative law (and the rabbis spell it out and say it’s an expectation of everyone) and then for other situations they say it’s for the pious (on the spiritual fast track).

· When there is a benefit to someone else that costs you nothing and to retroactively take it back and try to take money for that behavior (if it caused no loss to you) is considered Sodomy
· Ex: Pongo Pongo vacation home not occupied for a few months. Homeless lady goes and lives in the vacation home when it’s not occupied. What does she owe to pay when she’s caught?
· RULE: one person gains and another person does not lose. If the owner would be aware of her intention, he can stop her even if he has no intention to live there are the time she is there. 
· But if the homeless lady (ex) if using the property and there is NO LOSS AT ALL after the fact even if what they did was moral law, the court will not treat that as an actionable claim and the homeless lady wouldn’t owe anything
· Rationale: to take payment after the fact for something you have enhanced someone else’s life with that has cost you nothing, to take money for pleasure, benefit that you have given to someone else that you have not lost anything..  (in the city of Sodem, they would legislate against people doing nice things for each other)
· MESSAGE: how hard it is to build a legal system that really works. For a legal system that really works., you need people to respect the law and not just be afraid of being caught. If there is no fundamental respect to protect the law, society will not be protected by the laws alone.
· In jewish law, defining “good” and “proper” law is combined, but in Western society it is not. You’re not in the position to fix the entire system, but when you stand back and look at what western law has done, it is complex to put together a legal system
· The worst form of corruption is not ignoring the law, but rather using the law against itself. Being so clever of knowing what you can get away with by tweaking the law. 
· Ex: if the law has a statute that you can steal in the less of a nickel … there is no prison that can help a society like that.  When people have so little respect for the law to undercut what the law is trying to do, that is an essential corruption of the law and no society can live that way. 

THE MODERN JEWISH COURT
· Betten: arbitration panel. 
· There were Mid-Evil times where the Jewish community was given the license by whatever rulers they had to do whatever they wanted and enforce whatever rulings they had. 
· If two people come to a Better and want to submit their case for judgment, the Betten makes sure people sign binding arbitration agreements and they are then bound to whatever decision is come up with. 
· There are SOME rules that must be adhered to so even though  in a Betten, the litigation is not necessarily represented by counsel, because we want judgments to be enforceable in secular court, clients today are allowed to have counsel [must be bound by the rules of that community.. ]
· WORST KIND OF “counsel”: professional pleaders  
· If you’re helping a client and you know the other side is going to bring in one of these pleaders.. you need to call someone who knows the community 
· Traditionally in a Betten there are NO attorneys

· Getting a Summoning in a Jewish Court:
· Observant jew: must go to a jewish court, it’s considered a violation if you go to secular court…
· Other people: But if someone get a summons, they can choose to not go to the court that is mentioned, after a round or two of back and forth of disagreeing on which court the case is tried, they can create an AD-HOC court
· ZABLA meaning “this side picks one”. So each side picks a judge of their choosing.. the two judges get together and pick a third
· RULES:
· Litigants cannot appear in court looking very different from each other [cant have unfair psychological advantage]
· i.e. one wearing an amrani tailored suit and the other wearing hand me downs from target, the Armani guy either has to go buy an Armani suit for the second litigant, or buy a suit from a handme down store 
· Take counsel with superior minds 
· In monetary cases: suggest compromise
· (the judges should be given the latitude of instead of deciding matters as a judgment of pure law, they should be given the leeway of including all kinds of equitable notions that may not be part of the strict law and address them in the decision). 
· Sometimes you’ll find a case where one litigant comes up with a tail of whoa which is not actionable. If the court is allowed to consider equity considerations, they may get involved
· There are no private pleadings allowed
· Cannot go to the judges and talk about the particulars of the case
· People come up with their own claims. So you say why you feel you’re an aggrieved party and why you want money, you don’t need to cite the provision in the law. you just have to make a claim.
· Judges are not allowed to coach a litigant and suggest strategies of argument that the litigant didn’t act on
· But when a litigant tries to express something and they just don’t have the words and they’re inarticulate, judge MUST help them in expressing what they’re trying to express.

· Judges on the Betten do not have to give reasons for their decisions.
· BUT if they are asked for the reasons for their decision:
·  they give a SUMMARY (outline) of their thinking without filling all the subtle points of the reasoning ENOUGH so that if the litigant isn’t happy and think there is a gross error, they could go to another court to review the decision
·  the second court cannot OVERRIDE the original court (no automatic appeals court except if there is an appeals court set up which isn’t usually the case). if the other court looks at it and doesn’t understand what the prior court was talking about , they could convince the first court to review the original decision and reverse themselves.
· The voting has to remain anonymous.
· When a litigant comes to the court about trying the case…
· They send a letter to the defendant about showing up at court and on whatever date. The D must respond…
· What if the D IGNORES after the 2nd or 3rd summoning…
· A “Seeroof” will be issued which is a document saying that the person has refused coming to court. If he persists, then the individual is in “contempt” of court (this has teeth to it). This contempt citation would bar the person from doing certain things (i.e. cant run for office)
· COSTS are MUCH less than secular court
· MUCH less discovery
· Generally, the cases are heard more expeditiously (sometimes 2hrs of court time)
· The clients do not have to be jewish… you can have cases between a jew and non jew.. but most of the time the people before the betten are jewish on both sides .. not necessarily observant 
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· The title is Maimonides' Hierarchy of the Oral Law, and it does have some lines in it separating d'orayso (fundamental) law from rabbinic. I'll show you where to draw the lines
Deorisa
· Revealed laws/ "Laws to Moses at Sinai"
· Accepted interpretation
· Disputed interpretation
Derabban
· Fences
· Remedies / "takanah"
Not mentioned by Rambam
· Custom

25

