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· International Law:

· Consent – treaties, etc.

· Consensus – general principles of int’l law; principles found in most legal systems

· the actual will of an important number of states; but then, there’s the general acceptance of the world community – the rest of the states do not oppose the norm

· Declarations, resolutions can be evidence of consensus

· Custom: general and consistent practice followed by states from a sense of legal obligation
· Customary law is binding

· Elements of being subjects of international law:

· 1.  Actual holder of right or duty under international law

· 2.  With actual capacity to claim right or duty or have them claimed for you

· 3.  Participate in the shaping of international norms

· Only sovereign states participate fully in all three

· territory, population, government, sovereignty

· Diplomatic protection – classic international law

· every state had the right to have its citizens traveling abroad be protected to a certain minimum standard of justice – right to life, to due process, to property, to marry, etc.

· not rights of person, but of state

· requirements

· nationality

· exhaustion of local remedies

· principle of sovereignty

· also, overload of int’l system

· Individual only meets some of the requirements for subject-hood

· Is real holder of rights and duties under international law

· Capacity to exercise these rights and duties at the international level is more complicated

· Depends on jdx of int’l court

· Only if treaty specifically allows; no access for general int’l law

· No real participation in int’l lawmaking, except through NGOs

· International Law of HR: system of principles and norms that rules an area of intl relations with the purpose of promoting the universal respect of hr and fundamental freedoms and the establishment of mechanisms to protect these hr and fundamental freedoms (promotion & protection)

· Charter of the United Nations (1945)

· Before 1945, a country could argue that whatever it was doing to its own citizens was no one else’s business

· In intl sphere before 1945, only 5 elements with concern for rights of individual

· Diplomatic protection; abolition of slavery; Int’l Humanitarian Law; Minorities; rights of workers

· Only slavery based on ideas of basic human dignity

· US pressure for HR in charter

· Roosevelt’s 4 Freedoms: 

· Of speech and thought; of worship; freedom from want; freedom from fear

· closest thing we have to a constitution in international law

· So articles binding on everyone, even the states that aren’t signatories, haven’t given consent

· Above all other treaties

· “promoting and encouraging respect for HR and for fundamental freedoms for all without distinction as to race, sex, language, or religion”

· Universal Declaration of HR (1948)
· Drafted by Comm on HR (under Economic and Social Council; 54 members)

· Originally experts; now political

· Content:

· Preamble: discussion of human dignity

· 4 Columns for four types of HR
· Art. 3-11 = personal rights and freedoms
· Right to life, to freedom (prohibition of slavery), prohibition of torture, equality before the law, right to be presumed innocent, to be heard in court of justice, etc

· Art. 12-17 = rights of individuals with respect to the groups to which they belong – state, society, etc.
· Right to privacy, to honor in your image, to freedom of movement, to a country, to property, to marry

· Art. 18-21 = political rights and freedoms
· Right to express opinion, freedom of worship, of association, etc.

· Art. 22-27 = economic, social, cultural rights
· To work, to social security, to leisure, to education, to participation in cultural life

· Frontispiece = rights that reflect the links between the individual and society; Art. 28-30

· Right to live in a democratic society

· Adopted by GA resolution

· for almost 30 years, Universal Dec became main point of reference for HR law of the UN or of any other intl actor; so became binding law

· As supp to Charter, defining HRs, so with same value

· As customary intl law

· Problem is practice; lots of breaches

· As general principle of law; accepted in constitutions of 90 countries

· So non-binding instrument, but contents binding

· Working plan of UN was to go on to promotion, recognition, and protection

· Idea to turn Univ Dec into one treaty, but turned into two: International Covenant on Economic, Social and Cultural Rights (ICESCR) and International Covenant on Civil and Political Rights (ICCPR)

· The HRs seen as intrinsically different; a first generation of rights, negative rights which require state lack of action; civil and political rights

· And second generation of rights, positive requiring state action; social, economic, cultural rights

· Elements in common: 

· Preambles; human dignity, etc.; right to self-determination; Right to form and join trade unions; Protection of family

· But there are differences also

· Articles 2 and 3 on non discrimination basically the same; but in Econ treaty, developing countries have the right to discriminate against non-nationals

· Art 2 in civil/political, rights should be established immediately – each article is an immediate obligation; but in cultural/social rights, states should “take steps” to max of available resources to move progressively toward these rights

· International Covenant on Civil and Political Rights (1966/1976)
· Non-derogable rights
· Right to life: the state cannot take your life arbitrarily

· Death penalty not forbidden, but limited – no pregnant women or people under age 18, and there have to be opportunities to ask for pardon, to appeal, etc.

· In 1966 international community not ready to prohibit death penalty, but tendency toward that goal

· In 1989, second additional protocol to the Cov prohibited the death penalty

· Right to life, to not be deprived of life, can also be linked to other social rights like right to food; so negative right can be linked to positive right

· Prohibition against torture & cruel, inhuman and degrading… 

· Prohibition on slavery: 
· Imprisonment for contractual violation

· Post facto crimes

· Right to personhood

· Freedom of thought, conscience, or religion

· With religion, to adopt religion of choice, and to manifest it

· Freedom to choose is an absolute freedom; but the second element, right to manifest, may be limited as prescribed by law to protect public safety, order, health, morals

· Right to derogate in times of public emergency also limited: emergency has to be publicly declared, and you have to say what rights you’re limiting and for what reasons

· Derogable rights:

· Freedom of movement: 

· rights to justice: criminal procedures

· right to honor and reputation, might clash with Art 19, freedom of expression

· HRs need to be balanced; both rights are equally important, are derogable, etc

· Freedom of expression also limited by things like war propaganda and hate speech

· Right to marry, equality in consenting and in the marriage

· Rights of children

· Voting rights 

· prohibition of discrimination; a right of its own, 

· rights of persons belonging to minorities – religious, linguistic, or cultural, to practice own ways

· Reservations
· Peremptory norms are non-derogable

· HRC says that if something is a norm of customary international law, you can’t make reservations against it; you can’t use its codification in a treaty to get out of it; if you reserve it in a treaty, you’re still bound by custom

· Such reservations are contrary to the purposes of and object of the Covenant

· HRC claims but doesn’t have power to decide; in Eur system, Eur Ct of HR does

· Saura often thinks that reservations to just one article okay

· Article 27 of the Vienna Convention on the Law of Treaties: a country may not use its domestic law at any level as an excuse/justification for infringing an international treaty

· International Covenant on Economic, Social and Cultural Rights (1966/1976)
· Rights:  (positive? Expensive? Justiciable?)

· To work; Basically the right to make a living

· Includes right to choose the job, fair wages, equal remuneration, right to leisure, etc.

· Right to form and join trade unions, and to strike 

· The right to social security
· To health

· To education; Not just access, but content of education 

· Also level; Primary education compulsory and free

· These three are the most important

· Protection of mothers; family; children

· Adequate standard of living (food, housing, clothing)
· Right to culture & benefits of scientific progress

· Convention on the Prevention and Punishment of the Crime of Genocide (1948/1951)
· Elements of def:

· Intention to eradicate, wholly or in part, a group

· Group must be a national, ethnical, racial, or religious group

· Killing members of the group

· Causing serious bodily or mental harm

· Creating conditions of life calculated to bring about physical destruction in whole or part

· Preventing births

· Forcibly transferring children

· Only these crimes constitute genocide

· Ecocide, cultural genocide don’t count

· Nor does intent to destroy political or social groups

· Rwanda, Bosnia-Herzegovina, yes; Khmer Rouge, no

· Obligations of state parties under Art I: prevent and punish

· The only concrete mechanism is enactment of legislation forbidding as most serious crime

· Must have effective penalties: proportional, effective, and an actual threat (not just a mere formality)

· Narrow jdx in Conv (country where it happens or intl crim ct); superseded by customary intl law (combo of univ jdx & ‘extradite or judge’)

· Rare specific provision saying you may contact UN bodies in order for them to take action on genocide being committed anywhere

· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984/1987)
· Definition of torture; three elements:

· (1) Harmful Act

· Severe pain or suffering, whether physical or mental

· Only tribunal is Human Rights Commission

· Considered UK/Northern Ireland to be torture, but not Israel (had higher standard)

· (2) With an intention/purpose

· obtain info or confession; punish; coerce
· (3) Committed by someone specifically

· Must be inflicted by a public official, or a person acting in official capacity, or at the instigation/consent or consensus

· Duties of state: prevent and punish

· No exceptions; absolute right; no limitations or nuances

· Enact legislation, educate state officials

· Jdx: state jdx when offenses are committed in any territory under its jurisdiction or when the alleged offender is a national of the state – must address

· When victim national, can address

· CAT acts as bilateral treaty of extradition; extradite or judge

· Convention on the Elimination of All Forms of Discrimination Against Women (1979/1981)
· Part One, definition
· “Distinction, exclusion, or restriction on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment, or exercise by women, irrespective of their marital status, on a basis of equality or men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field”

· So intent doesn’t matter; also, even if it doesn’t have the result, if the intent is there

· So only relates to discrimination in human rights

· State duties
· So there’s a duty of conduct, not just results
· List of actions they’re to take, including legislative and administrative measures, to make sure state bodies don’t discriminate against women, but also to take measures to eliminate disc by persons, organizations, and enterprises, and to abolish discriminatory customs and practices
·  “All appropriate measures” means can discriminate against men to foster development of women, until the objectives of equality are met

· Specific rights
· measures to ensure women can represent govt at the international level and participate in the work of international organizations

· rights concerning nationality in equality w/ men; for example, marriage shouldn’t affect nationality

· equality before the law, in property, contracts, etc.

· same rights in relation to marriage
· Second subsection says states shall specify the same minimum age for marriage; 

· education; equal access, and content to eliminate gender stereotyping

· right to work; Includes right to equal remuneration for equal work 

· Specific measures to protect maternity
· So the convention threatens sanctions to get states to be more effective in this area, to produce results

· Art 13, right to health
· Islamic lands, reservations on Shari’a law (bad)

· US, reservations on taking action re private conduct, on women in direct combat, on legislation for equal work/equal pay, on paid maternity leave

· Hasn’t ratified

· Refugees – never mind; skip if it comes up

· Convention on the Rights of the Child (1989/1990)
· In other int’l instruments

· Univ Dec, right to education, etc

· ICESCR, right to education, working limitations

· ICCPR, juvenile criminal proceedings, right to a name & nationality

· Most ratified treaty; only US and Somalia haven’t signed

· Definition: human under 18, unless national law has earlier age of majority

· Armed forces: Cannot be forcibly recruited under 18; can voluntarily participate from 15-18; cannot participate under 15

· Duties: distinction between duty of result for political and civil, duty of behavior (must do best, according to resources) for ecosoccult rights

· Rights
· Right to life: positive social right, includes right to eat, ensuring survival and development of child

· Right not only to nationality, but to name and to be registered

· Right to health
· convention deals not only w/ rights of child, but also with rights of women, and of parents

· both parents have rights and duties toward children, and that they have a right to support for the children while they work

· right to family unity, to reunification, freedom of thought, conscience, and religion – which is also right of the parents

· Rights of parents should be construed as rights as against the state, but not as against the child

· new rights such as those of disabled children, the rights of children in armed conflicts, etc

· Group rights
· Do we need? Or are individual rights enough?

· Things to consider: assimilation v. diversity; concretizing ‘inferior’ class v recognizing they have problems; is protection paternalistic? Is critical pluralism/mutual understanding better?  Do group rights risk fracturing society?

· Right to self-determination clearly established as a positive HR

· In Charter, as UN objective; GA res 1514 established it as a principle of intl law; in ICCPR and ICESCR; GA res 2625 explains some main principles of intl law, inc. self-det

· Declaration on the Granting of Independence to Colonial Countries and Peoples (GA Res. 1514) (1960)

· Def:  All peoples have the right to self-determination; by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development

· This convention is geared toward granting independence to colonial peoples; but later, free determination for peoples under foreign occupation and under racist regimes added

· Declaration on Principles of International Law Concerning Friendly Relations and Co-operation Among States in Accordance with the Charter of the UN (GA Res. 2625) (1971)

· Applies to all peoples; anyone who considers themselves a people

· Options:

· Independence; free association or integration w/ sovereign state; whatever people choose freely

· Limitation to principle of self-determination

· Res 1514: Any attempt aimed at the partial or total disruption of the national unity and the territorial integrity of a country is incompatible with the purposes and principles of the Charter of the UN

· But colonial territories not part of a country

· Problem of how you define a colony

· When we say all peoples have right to self-det, have to erase option of political independence

· In the end, self-det = democracy

· International law does not foster the creation of independent territories beyond the colonies

· Minority Rights; any other group beyond peoples w/ right to self-det

· Def: a group numerically inferior to the rest of the pop of the state, in a non-dominant position, whose members – being nationals of the State – possess ethnic, religious or linguistic characteristics differing from those of the rest of the pop and show, if only implicitly, a sense of solidarity, directed toward preserving their culture, traditions, religion or language.

· Who determines membership?  Objective and subjective elements

· ICCPR: “In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.”

· Individual right; states only have negative duty not to interfere

· Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities (GA Res. 135) (1992) 

· Not binding, but adopted by consensus

· Rights
· right not to be discriminated against concerning enjoyment of human rights

· rights in the area of culture (and language and religion)

· Also some political rights, such as right of association

· So reaffirmation or specific drafting of rights already in force, but which may have a specific dimension for minorities

· But no right to self-determination

· nothing in the declaration can come up against rights of sovereign equality, territorial integrity and political independence of States; no basis for independence

· Duties (more proactive than in ICCPR)

· “protect the existence and identity of the minority”; “shall take appropriate measures”…

· states shall teach others in the state about the history, traditions, etc. of minorities

· rights still branded as individual rights, not group rights

· but can be collectively exercised

· Rights have to be compatible with all other individual rights

· Brakes in both national and intl laws

· Indigenous groups
· two reasons why specific provisions addressing their needs are necessary

· Indigenous groups are not always minorities

· Indigenous peoples are particularly attached to the land, to traditional knowledge, to the use of natural resources

· UN has appointed a special rapporteur on indigenous rights, who has created a Draft Declaration on the Rights of Indigenous Peoples (1992)

· rights to autonomy and self-government in matters relating to internal affairs; to maintain specific juridical and other customs; etc.

· No intention to grant indigenous peoples the right to secede; but the words “self-determination” are used

· rights to land, to territory, to full intellectual property

· Saura thinks these are the core of the indigenous rights; other provisions more like standard minority rights

· MECHANISMS TO MONITOR & ENFORCE HR
· ICJ has dealt with some HR issues in cases & advisory opinions

· Security Council has authorized use of force to stop HR abuses (East Timor, Haiti); use of sanctions (Taliban), has created ad hoc tribunals (Yug, Rwanda)

· Main HR bodies: GA and EcoSoc
· Commission on Human Rights, subsidiary organ to Ecosoc, is the really important organ

· 53 members of the UN, elected for renewable 3 year terms

· Originally comprised of experts; but soon became a political body

· Like the GA, can codify rights, as well as protect them

· has working groups, rapporteurs, etc to help with monitoring; experts

· also has the Sub-Commission on the Promotion and Protection of HR, also comprised of experts

· Treaty-based mechanisms

· Limitations

· Mechanisms only apply to treaty signatories
· Most of these enforcement mechanisms are voluntary, require states to sign additional enforcement agreements

· Contentious: imply the intervention of an international tribunal (the ICJ)

· Only 4 treaties: Genocide, Racial Discrimination, Apartheid, Torture treaties

· Mechanism has been used only once in the history of the UN (Bosnia v Yugoslavia)

· Main problem: the victims of these violations are usually the individual citizens of the breaching states; there’s little point to a neighboring country eroding its relations with another state by bringing such a case

· Also, in treaty, can opt out of ICJ jdx; reservations always allowed in procedural matters

· Non-contentious: non-binding recommendations

· Seven committees (based on treaties, but integrated into the UN system)

· Human Rights Committee (HRC) – for ICCPR

· Committee Against Racial Discrimination

· Committee on the Rights of Women

· Committee Against Torture

· Committee on the Rights of the Child

· Committee on Migrant Workers

· Committee on Economic, Social and Cultural Rights

· This last one not established by a treaty, but by the Economic and Social Council, following the model of the other six committees

· All committees made up of experts

· Reports

· Parties to the treaty have the duty to report what they’re doing concerning the rights established in the treaty

· Committees study the reports

· NGOs will immediately start producing contradictory reports

· The committee will then make comments on the reports

· State has the right to reply to the comments

· And that’s it, that’s the end of the process

· Problems:

· Huge delays in the submission of the reports

· Some don’t turn them in at all

· Sometimes problem is really bad

· In other cases, the country doesn’t have the resources to work seriously on all these procedural obligations

· To help solve this problem, it’s been suggested that a country turn in one report to cover all the HR situations in their country

· Lies: the picture countries provide of themselves is very skewed; there is no self-criticism

· Puts lots of pressure on NGOs to produce evidence of problems

· Communications

· Only 5 treaties establish a system of communications; not in the ICESCR, or in the Genocide covenant; those can only result in reports

· Interstate

· In all but the Racial Discrimination Treaty, accepting interstate communications is voluntary

· But only once has such an interstate complaint been made re a HR treaty

· Individual

· In all treaties, the states have to give their consent separately to accept the individual complaints (such as the Optional Protocol of the ICCPR); have to give a second consent to this competence of the committee

· In addition, requirements on admissibility
· The complaint comes from an individual who is under the jdx of a state that has accepted this competence of the committee

· Complaint can’t be anonymous, or clearly abusive

· Exhaustion requirement; exceptions if the domestic procedures don’t exist or are useless

· Case can’t be before another international body

· The fact that you sign the optional protocol, you consent to have the committee hear complaints against you, means you have a definite duty to cooperate

· If you don’t respond, the committee can use the lack of cooperation as evidence of the material breach of the convention

· On-site visits

· Only appears as a mechanism in 2 treaties; the Women’s Discrimination Convention, and the Torture Convention

· Under these two, you can note a pattern appearing, see if there’s a policy by a state of violation of human rights; and send out visitors to investigate

· They can start a specific investigation on the violation of the rights, including these on-site visits

· But on-site visits also are voluntary, have to be accepted separately by the states (3rd consent on top of treaty and individual communication)

· Non-Treaty Mechanisms (Comm on HR)

· 1959, Comm decided to produce two lists, one public and one confidential, of the communications received

· The public list would include charges of violations of the essential, fundamental rights

· The confidential list would include the others

· What public and private procedures have in common
· Based on the existence of individual claims, but they will not address these claims on an individual basis

· take the individual complaints as evidence of a pattern of HR abuses; but process them on a collective basis

· Really universal

· Unlike the treaty mechanisms, that are limited by all those consents, the Comm can deal with any violation of HR in any country at all

· all states in the world are bound by HR; main source, Univ Dec

· Also, since the duty to respect HR is in the UN Charter, and it gives some powers of overview to the EcoSoc and its subsidiary body the Comm, they have compliance powers

· But, if you have not accepted these enforcement powers, haven’t recognized the oversight of the Comm, you’re very likely to not cooperate

· Public Procedures (Res 1235) (1967)

· Originally, to examine gross human rights violations, but only in particular situations

· The specific situations to be examined by this procedure included apartheid in S. Africa, racial discrimination as practiced in Southern Rhodesia, and colonial domination in Namibia

· In 1975, Comm decided to establish a working group to investigate the situation in Chile; not included in original resolution

· Two types of public procedures:

· Country reports

· Look at all HR situations in a country

· Currently 14 countries being investigated this way

· Thematic reports

· Est 1980

· Concentrate on a specific violation of a particular HR, and investigate how it’s treated throughout the world

· Today there are 20 thematic working groups 

· Move toward thematic reports; less finger pointing

· For both types of investigation, several types of investigators: working group, special rapporteurs

· Initiation of investigation based on individual claims

· 50,000/year received by the Comm; complete discretion to decide which to pursue – and remember it’s a political body

· The investigative body is granted a mandate of 1 year for countries, 3 years for themes – though usually renewed

· Every year or every three years, investigators produce a report; then the Comm decides what to do with it

· Sometimes does nothing; or can adopt a resolution condemning the country, saying it’s in breach of duties

· Political considerations taken into account

· Sometimes clear violations treated very mildly

· But even if the Comm does nothing, the reports are public

· Confidential procedures (EcoSoc Res 1503, from 1970)

· Will not try to solve individual cases, but deal with general patterns of gross violations of HR (like the public procedures)

· But, unlike the public, are confidential, and also are much more formal; Last one year
· Comm receives complaints re HR; general secretary classifies those claims by countries, by topics, etc; makes a monthly list; will notify a state of receipt of a complaint

· State can reply

· In the month of August, the secretary sends the year’s list to the Working Group on Communications (a working group within the subcommission, 5 members appointed for their expertise)

· Requirements for admissibility of the complaints; the WGC has to check the complaints for a lot of criteria

· From victims, persons with good knowledge, or NGOs acting in good faith; not politically motivated; having direct knowledge (though can be second-hand if with clear evidence); not anonymous; exhaustion

· If the communication is admissible, the WGC will decide which ones seem to reveal a pattern of gross violation of HR; only those will be sent to the next stage

· In February, go to the Working Group on Situations, a working group of the Comm (so move up, but comprised of states, not experts)

· They get the complaints, and the initial answer, if any, of the member state

· They don’t see anyone

· With the papers it has, it produces a report, which is sent to the plenary Comm

· Everything is confidential; the state concerned knows what’s going on at every step, but the individual who filed the complaint doesn’t

· Following the report, the state can reply; there’s a confidential session with the state; then a second confidential session in which the HRC will decide what to do; 4 choices

· To stop the investigation, 

· Extend the investigation for another year

· Appoint a special investigator

· Transfer the procedure from a confidential one to a public one, from 1503 to 1235

· The only thing disclosed in a 1503 procedure is the list of countries under investigation (SO WE DO KNOW THAT); but we don’t know what for; and we can’t tell which investigations have been discontinued

· We know more than 80 countries have been investigated at some point

· Whether complaints are funneled into the public or confidential procedures is at the discretion of the Comm

· Urgent actions

· Since the early 80’s, first ad hoc and later with formal recognition, special rapporteurs and working groups given discretion to make an urgent appeal

· investigator can go to government, ask for information about a situation, to have it clarified

· Collateral effect of the mechanisms above; urgent appeals can be done by either public or confidential investigators; very effective

· Mechanisms of General International Law
· Draft Res on Responsibility of States for internationally wrongful acts (third draft, from 2002)

· Closest thing to an actual treaty that would codify actual practices of states to enforce intl law in general

· GA resolution, not declaration; only takes notice, sends back to member states

· Duties of state responsible
· Cessation

· Reparation: restitution, compensation, satisfaction

· Note that idea is reparation to states; but in HR, individuals injured

· Rights of victim state
· To claim performance of the original duty, and all the new duties the responsible state has incurred

· If responsible state doesn’t accept responsibility: victim state can go to ICJ, or to international arbitration, or go to secretary general and ask for measures, etc.

· Whenever states can’t agree on what steps to take, states have right to self-help (unilateral measures – but danger of escalation)

· Retorsion measures: measures that would be legal anyway, but are unfriendly under international law

· Such as suspending or stopping diplomatic relations, or stopping aid or assistance to a country

· As long as the aid was voluntary, not based on a treaty, you can legally stop it at any time

· Countermeasures: illegal acts that become justified, become legal, if/because they are a proportional response to a prior breach of international law; proportional doesn’t mean identical

· Say, against a treaty, a country starts to require visas from the nationals of another country; a proportional countermeasure would be for the victim state to start requiring visas; this would be identical as well as proportional

· Substantive Requirements

· Proportionality

· Purpose must be to force the other state to comply with duties

· Not every breach of international law justifies a countermeasure

· Use of force is never allowed as a countermeasure for a breach (unless self-defense)

· You can’t violate HR as a response to someone else’s violation of HR

· Formal Requirements
· Claiming state has to warn, with reasonable notice, that it’s going to use countermeasures

· Must stop countermeasures the moment the violation is rectified, or the moment there is an agreement to submit the case to an organ that will provide a binding decision

· These measures not very useful in HR violations; reciprocity doesn’t work because no state victim

· Role for international community; can deal with serious breaches of obligations under peremptory norms of general intl law

· have to first identify the peremptory norms; not all HR violations qualify

· First, states shall cooperate to bring to an end through lawful means any serious breach

· any intl community has the right to invoke the other party’s responsibility; to say you have violated intl law

· can use countermeasures; that would be the most you can do

· But only in cases of massive violation of HR

· Second, non-recognition; all states have the duty to not recognize as a lawful situation a breach of peremptory norms

· So when Iraq invaded Kuwait and said it was theirs, states responsible for not recognizing that situation

· 3 is a catch-all, saying if you can think of another measure

· For example, bringing the situation before the appropriate intl organization

· Draft Declaration says violations have to be a gross or systematic failure

· US sanctions for violations of HR
· no aid to countries engaging in gross violations

· Can be either retorsion, if no treaty involved, or countermeasure if there’s a treaty

· Criticisms: double standard; and also against communism etc

· UN Security Council measures
· Use of force: only by the Security Council, or in self-defense

· SC has been able to use its powers to address situations that don’t involve international peace and security directly

· exclusive power to the SC to determine any existence of threats to the peace, breaches of the peace, and acts of aggression

· Provisional measures: binding decision of the SC that doesn’t place the blame on anyone

· Such as a cease fire, laying out the terms, not finding blame

· If that doesn’t work, can then adopt substantive decisions, can place blame and order the state to cease, to go back to original borders, etc

· If state complies, great, but that never happens

· SC has the authority to impose sanctions against the non-compliant country

· May include political, economic, and communication measures

· States could undertake these measures on their own; some of them are legal

· But when decided by the UN SC, it’s binding on everybody; not voluntary on the states

· Actual victims of sanctions, especially economic sanctions

· Neighboring states, and the population of the breaching state

· Question about the effectiveness of sanctions

· Use of force
· Instead of an actual collective mechanism for use of force (as in Charter), practice of authorizing others to use force

· NATO in Yugoslavia, “coalition of the willing,” etc.

· So it’s a war authorized by the SC, so it’s legal, but the SC doesn’t have control of what goes on the ground

· Somalia; Bosnia; East Timor

· Can also establish tribunals, like Rwanda and Yugoslavia

· Mechanisms of General International Law
· Draft Res on Responsibility of States for internationally wrongful acts (third draft, from 2002)

· Closest thing to an actual treaty that would codify actual practices of states to enforce intl law in general

· GA resolution, not declaration; only takes notice, sends back to member states

· Duties of state responsible
· Cessation

· Reparation: restitution, compensation, satisfaction

· Note that idea is reparation to states; but in HR, individuals injured

· Rights of victim state
· To claim performance of the original duty, and all the new duties the responsible state has incurred

· If responsible state doesn’t accept responsibility: victim state can go to ICJ, or to international arbitration, or go to secretary general and ask for measures, etc.

· Whenever states can’t agree on what steps to take, states have right to self-help (unilateral measures – but danger of escalation)

· Retorsion measures: measures that would be legal anyway, but are unfriendly under international law

· Such as suspending or stopping diplomatic relations, or stopping aid or assistance to a country

· As long as the aid was voluntary, not based on a treaty, you can legally stop it at any time

· Countermeasures: illegal acts that become justified, become legal, if/because they are a proportional response to a prior breach of international law; proportional doesn’t mean identical

· Say, against a treaty, a country starts to require visas from the nationals of another country; a proportional countermeasure would be for the victim state to start requiring visas; this would be identical as well as proportional

· Substantive Requirements

· Proportionality

· Purpose must be to force the other state to comply with duties

· Not every breach of international law justifies a countermeasure

· Use of force is never allowed as a countermeasure for a breach (unless self-defense)

· You can’t violate HR as a response to someone else’s violation of HR

· Formal Requirements
· Claiming state has to warn, with reasonable notice, that it’s going to use countermeasures

· Must stop countermeasures the moment the violation is rectified, or the moment there is an agreement to submit the case to an organ that will provide a binding decision

· These measures not very useful in HR violations; reciprocity doesn’t work because no state victim

· Role for international community; can deal with serious breaches of obligations under peremptory norms of general intl law

· have to first identify the peremptory norms; not all HR violations qualify

· First, states shall cooperate to bring to an end through lawful means any serious breach

· any intl community has the right to invoke the other party’s responsibility; to say you have violated intl law

· can use countermeasures; that would be the most you can do

· But only in cases of massive violation of HR

· Second, non-recognition; all states have the duty to not recognize as a lawful situation a breach of peremptory norms

· So when Iraq invaded Kuwait and said it was theirs, states responsible for not recognizing that situation

· 3 is a catch-all, saying if you can think of another measure

· For example, bringing the situation before the appropriate intl organization

· Draft Declaration says violations have to be a gross or systematic failure

· US sanctions for violations of HR
· no aid to countries engaging in gross violations

· Can be either retorsion, if no treaty involved, or countermeasure if there’s a treaty

· Criticisms: double standard; and also against communism etc

· UN Security Council measures
· Use of force: only by the Security Council, or in self-defense

· SC has been able to use its powers to address situations that don’t involve international peace and security directly

· exclusive power to the SC to determine any existence of threats to the peace, breaches of the peace, and acts of aggression

· Provisional measures: binding decision of the SC that doesn’t place the blame on anyone

· Such as a cease fire, laying out the terms, not finding blame

· If that doesn’t work, can then adopt substantive decisions, can place blame and order the state to cease, to go back to original borders, etc

· If state complies, great, but that never happens

· SC has the authority to impose sanctions against the non-compliant country

· May include political, economic, and communication measures

· States could undertake these measures on their own; some of them are legal

· But when decided by the UN SC, it’s binding on everybody; not voluntary on the states

· Actual victims of sanctions, especially economic sanctions

· Neighboring states, and the population of the breaching state

· Question about the effectiveness of sanctions

· Use of force
· Instead of an actual collective mechanism for use of force (as in Charter), practice of authorizing others to use force

· NATO in Yugoslavia, “coalition of the willing,” etc.

· So it’s a war authorized by the SC, so it’s legal, but the SC doesn’t have control of what goes on the ground

· Somalia; Bosnia; East Timor

· Can also establish tribunals, like Rwanda and Yugoslavia

