Int’l Protection of Human Rights
DORN – Fall Semester

I. Introduction
A. Int’l law – Laws governing relations b/w states 

B. Human rights – Was originally handled solely internal to states 

1. Changed when the UN was created

2. Now individuals have certain rights that they can exert under international law even against their own governments.  They are core to the individual on the international plane, over and above domestic laws.  
3. Protection of HR has become one of the most important political issues.

C. Definitions

1. Law of International HR – Deals w/ the protections of individuals and groups against violations by governments of their internationally protected rights.  There is both positive action of governments and negative actions by government.  These obligations extend to the private sphere.

2. Groups into 3 categories

a. 1st generation – freedoms from government interference

b. 2nd generation – economic and cultural rights – freedoms to – entitlements from governments

c. 3rd generation – solidarity rights – includes right to a clean environment, development, health, common development of mankind (space, etc)

3. Keep in mind 3 questions

a. How do we define HR and address operational indicators to address human behaviors?

b. How do we make use of these indicators to make use of these actions of governments?  Need intergovernmental orgs.  Useful only if have groups that can monitor the behavior.

c. How do we act on the info once it is provided by the IGOs and NGOs?  How do we effectuate the rights that we have given so much time to defining?

D. Requirements

1. Grade based on final paper

2. Grade in heavily influenced by the amount of participation in class. 

3. Analytical paper which should be b/w 15 – 25 pages, double spaced, endnotes.  Give as hard copy.  

4. Can turn in by last day of classes or last day of exam period.  

5. Look for list of recommended topics. 

6. Will look at draft before due – must turn in at least a week before classes end.

7. Format

a. Fact section – 4-5 pages – summarize what the media and ngos were saying

b. Analysis – What this torture under HR law?  Who should be held responsible?

c. Conclusion

II. Sources of International Law

A. Domestic Counterpart – Federal, CL, State laws

B. Start with ICJ

1. Judicial branch of the UN

2. Created at the same time as the UN

3. Power to decide cases of an int’l nature b/w states.  Individuals were not thought to have rights to an int’l body.

C. Sources of Int’l law that the court may apply 
1. Become the authoritative delineation of international law 
D. Article 38 – Statute of the ICJ (pg 113)
1. The Court, whose function is to decide in accordance w/ international law such disputes as are submitted to it, shall apply: (in order of importance)
a. International conventions, whether general or particular, establishing rules expressly recognized by the contesting states
(1) Means treaties.  Treaties are what different nations have agreed to in writing – contract.  An agreement that two or more states will voluntarily enter into and agree to the terms.  Can be bilateral or multilateral.  

(2) In HR realm, they are normally open to all states in the world.

(3) Important to remember that treaties are technically only binding on states that have ratified them and the nationals of those states.  Generally treaties are not binding on the int’l community as a whole, although they may reflect a larger commitment than that that exists b/w the parties alone.

(4) Treaties are looked to first b/c they are concrete and consensual.

(5) The bulk of the treaties emanate out of the UN and most are multilateral.  Normally the UN will either (1) call for an int’l conference on a theme that will produce an agreed upon text or (2) General Assembly will appoint a small group of states for form a committee to formulate a document.  
(a) General Assembly is the democratic body of the UN.

(b) Need 2/3 of states approval.  Once approved it is opened for the signatures of the states.  Their signature indicates a certain level of obligation, but does not mean that the state is a party to the treaty.  It does indicate their intent to seek ratification and to do nothing that would defeat the object and purpose of the treaty (until it states its intent NOT to ratify it.)

i. To finalize their intent to be bound, the treaty would then need to be ratified.  Both through the GA and domestically.
(6) The process in the US is:

(a) The executive will take the text that has been signed and send it over to the senate foreign relations committee.  Would include the text of the treaty, some NGOs provisions and maybe some modifications.

(b) Then once approved the committee sends it to the floor of the senate which must give its consent by 2/3.

(c) Then it goes back to the President who has to sign it.  

(d) Then it goes back to the UN who then publicizes that the US has agreed to be bound.  
(7) Reservation (RUDS) - A unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that state.
(a) A state may formulate a reservation unless:
i. The reservation is prohibited by the treaty
ii. The treaty provides that only specified reservations, which do not include the reservation in question, may be made or,
iii. In cases not falling under the above, the reservation is incompatible with the object and purpose of the treaty.
(b) Vienna Convention on the Law of Treaties

i. Authoritative statement on interpreting treaties.

ii. Like K law, will look at the natural meaning of the terms and the intent of the parties.  What is unique about the Int’l HR treaties is that for many of them, there have been UN committees that have been created to monitor the creation of the treaties and aid in interpretation.  So a State would go to the committee for questions first.
b. International custom, as evidence of a general practice accepted as law
(1) When a treaty is not available, we look to see whether there is a custom, norm or principle which nevertheless will bind the State.
(2) Different from treaty law b/c no document or express statement of the parties, just looking for a general practice.  The notion behind it is that where a general practice of states can be established there is an expectation that the practice will be adhered to and will continue.  
(3) Still considered to be positive law and consensual, just not always overt.

(4) Two elements to finding a custom:
(a) Quantitative – General practice of states.  Do you have widespread practice here?  Some period of time?  Uniform? What are states saying about it?
i. Courts have said that you need to find a widespread practice that for some period of time have been growing and evolving.  Had to find that states or the spokesmen for states were given recognition to the practice, although not necessarily saying that they were bound to oblige.  Also important for there to be some sense of outrage in the int’l community when these practices were not adhered to.  

(b) Qualitative – The acceptance that this practice is undertaken as a matter of law.  States are abiding by a practice b/c they think they have to.  If they have conformed then we will assume that there was a sense of legal obligation.  
(5) Customary law is more important than treaties in HR.  

(6) Once you find that there is a binding custom, that custom binds all the states.  Unlike a treaty where only the states that have ratified the treaty are bound.  The only way for a state to opt out of it is if it positions it self as a “persistent objector.”  

(a) It is important that these objections persist during the period of formation.

(7) Interplay b/w treaties and custom

(a) Treaties can work to aid in the formulation of custom.  What is written in a treaty can have a larger application.  This can happen in three ways:

i. Treaty may codify a customary rule that already existed before the treaty came into being.  In this case everyone is bound.

ii. The preparatory work that goes into creating the treaty can work to crystallize a developing norm of customary law.  

iii. State practice subsequent to the formation of a treaty can work to create customary law that goes beyond that treaty.  Even if states have not ratified, their behavior may indicate conformity.  

(8) Jus Cogens – These norms are a subset of customary norms.  They are at the top of Int’l law and prevail against any conflicting treaty or customary law provisions.  No state or government or individual would claim a right to violate jus cogens principles.  Like torture, genocide, slavery, piracy, etc. 

(a) When something rises to the level of preemptory norm it cannot be objected to or derogated (when states can modify their obligations in a state of emergency) from.  Cannot be modified in the context of a treaty b/w two states – would be void as a matter of law.  Can only be modified by a norm of the same character. 

c. The general principles of law recognized by civilized nations
(1) Fill in that court will use when it cannot find anything else.  Generally take from domestic principles.

d. Subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. 
2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto.
E. Nicaragua v. US
1. 1984 – Nicaragua brings can against the US in the ICJ.  

2. Jxn – Can assert jxn if the state says in advance that it would accede to the jxn of the court in certain circumstances.  Here the US had done this.  The consent that the US had given was qualified by a multilateral treaty reservation – where in certain cases involving treaties the court would not have jxn.

3. Case started in 1979 when the Sandinistas overthrew and wanted to institute a more Marxist / communist regime.  The Regan administration decided to take action against the government and trained the contras which were a revolutionary group.

a. The US was accused on violating the sovereignty of Nicaragua.  So Nicaragua took the US before the ICJ.  The US said that this was a non-justiciable case b/c it was a political matter.  At that point the US w/drew its consent to the ICJ (it was never reinstated.)  

4. Customary Int’l Law

a. In the context of jxn, the court could not look at treaties that existed b/w them because of the US’s reservation.  So there was no treaty that would control the outcome of the dispute.  So the court had to look at customary int’l law.

b. The court found that the UN charter relating to use of force also was found in customary international law.  That a state could not use force to invade the sovereignty of another state.  

c. The court had to decide whether there was an int’l prohibition on the use of force outside of the treaty provision.  

(1) Needed to see whether resolutions exist outside of the treaty prohibitions.  When states act in the GA of the UN they are acting voluntarily by signing documents like the “Friendly Relations and Co-operation among States in Accordance with the Charter of the UN”.  This was not binding, but states had acted as if it was.  

d. Non-intervention

(1) This was reciprocal.  That we should have territorial sovereignty, where one state should not invade another to manipulate their manner of government.  

(2) Here the US caused an intervention to happen by supporting the contras.

e. See “Separate Opinion of Judge Singh”

(1) “The charter provisions as well as the Latin American Treaty System have not only developed the concept but strengthened it to the extent that it would stand on its own, even if the Charter and Treaty basis were held inapplicable in this case.”

(2) The prohibition on the use of force has risen to the level of a preemptory norm (jus cogens).  
III. The United Nations

A. Structure of the HR machinery

1. UN came as a response to the horrors of the 2nd world war 

2. Only body in which we can discuss every state and virtually every issue in int’l law.

3. GA then adopted the Universal Declaration of HR.

4. Built upon the spirit of the League of Nations and was influenced by the forward looking observations of Pres. Roosevelt.  (see pg. 86)  Four freedoms

a. Freedom of speech and expression

b. Freedom to worship god in his or her own way

c. Freedom to want (economic, etc.)

d. Freedom from fear.

B. Charter of the UN – Charter based organs
SG  ------------  
GA ----------  SC----------- ICJ

EHCHR   
COSOC

CHR

Sub comm

1. Constitution for the UN

2. Framers hoped to create an institution that would overcome the defects of the League of Nations.

a. League was seen as a failed product of Wilsonian idealism.

b. At the League, every nation had the power to veto.  US failed to participate.  Very little efficacy w/o the participation of the US.  

(1) Lead to an utter inability to act.

c. It was the spirit of the League on which the UN was built.  

3. Nations were to be represented in a GA and had an equal vote.  They created a UN Security Council, which was designed to reflect the power realities of the day.  The 5 reigning powers of the day would retain the veto and thereby ensure that no action would be taken against their interest:

a. US, Soviet Union, China, France, UK

4. Adopted by 50 states in San Francisco, June 1945.  Opened for signature June 26, 1945.  Entered into force Oct. 24, 1945 (UN day)

5. Article 110 – The obligations of the signatory states was to not go against the nature of the charter.  Then in the US it goes to committee, then to the Senate, then the Senate has to give its advice and consent before it goes to the president.  The president then has to sign the instrument of ratification and deposit it (in the US, since they were the secretariat.)

6. Most treaties have a threshold requirement before the treaty will enter into force.  For the UN it was required that the Security council ratified it and the majority of the remaining states.  (called accession, means the same thing as ratification, just in a different stage of the process.)

7. The Charter will be published in Chinese, French, Russian, English and Spanish.

8. Preamble

a. “We the peoples of the UN…”

b. What is unique about the language is that it was the first time that the language of HR had been articulated in a binding document.  

9. Chapter I – Purposes and Principles of the UN

a. Article one

(1) To maintain int’l peace and security

(2) To develop friendly relations among nations

(3) Achieve int’l cooperation 

(4) To be a center for harmonizing the actions of nations in the attainment of these common ends.

b. Article 2 – Outlines what the obligations of the members are.

(1) Talks about the sovereign equality of all of the members.

(2) Settling int’l disputes by peaceful means and maintain international security.

(3) Assist the UN in its actions

10. Chapter IX

a. Article 55

(1) Commits itself to higher standards of living, solutions of international economic, social, etc & universal respect for and observance of human rights and fundamental freedoms.  

11. Chapter XVI

a. Article 103

(1) In the event of a conflict b/w the obligations of the members of the UN under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail.

12. Article 2, 7

a. Cannot intervene into the domestic jxn of any state.  

13. Article 51 

a. Nothing in the present charter shall impair the inherent right of individual or collective self defense if an armed attack occurs against a member of the UN, until the SC has taken measures necessary to maintain int’l peace and security.  

14. Article 7

a. Establishes the primary organs of the UN

b. General Assembly

(1) The main deliberative organ at the UN and a political forum

(2) Virtually any issue can be discussed.

(3) Comprised of member states and government representatives. (191).  Each state has an equal vote.

(a) While it is representative it is not always the voice of the people.

(b) Overriding concept is state sovereignty.  

(4) Membership in the GA is open to all peace loving states who accept the charter.  There are certain entities that are able to speak before the GA.  

(a) Some NGOs that are able to participate, but do not vote.  

(b) It can elect new members subject to the veto of the SC.

(c) It can suspend membership if there is action being taken against the state or if they fail to pay their dues.  

(5) Meets in session beginning in Sept. of every year.  The deliberative portion is from Sept to Dec.  They convene to discuss the pressing issues of the world are.  

(6) President rotates each year among five international groupings.

(7) Generally the GA will consider, discuss and make decisions which are founded on the UN’s purposes.  Unless the SC is seized of the issue, then the GA can talk about anything.  

(8) Elects the ICJ subject to the SC veto.  Primarily their work involving treaty making and resolutions.  
(a) In order to take a resolution, depending on the content the GA will either need to vote by a majority.  They are generally not binding.

(b) They are still important b/c can establish customary law.  It formalizes the fact that states are concerned about it enough that they will conform their actions to eliminate this issue.  
(c) Need to see how states are voting on a certain issue and see how involved they are.  

(d) Resolutions are important in the area of law making.  It comes up through the chain:  can start at NGO or CHR and will eventually get to the GA level.  They are the product of compromise.  
(e) The GA relies on subcommittees to do some of the work:

i. International security and disarmament
ii. Social, Humanitarian & cultural

iii. Colonialism

iv. Legal committee working with the Int’l law commission

v. See what these committees are doing.  

(9) GA also approves the regular and special budget for the UN. 

(a) Special budget is used for peace keeping operations.

(b) States in arrears can be expelled or lose voting rights.  

c. Security Counsel

d. Economic and Social council

e. Trusteeship council

f. ICJ

g. Secretariat

h. Commission of HR

(1) Main policy making body in the area of HR.  They begin in committee at the GA level.  

15. Theory behind the treaties are that when states are taking on obligations that are not necessarily pertaining to them, just get them to sign on.  Later can create more restrictive terms.  

16. Hard to implement resolutions because of state sovereignty.  

C. Secretary General & General Assembly

1. NGOs are the fact finders – bottom of the chain.

a. EX – NGO taking on the question of children in armed conflict.  

b. They initiate the discussion about a subject.  They go to the sites and find out what is going on – evidentiary piece.  They then generate reports and press releases.  

c. Then they advocate for intervention, for the GA to take resolution or for the Commission of HR (CHCHR) to condemn the action.  

d. They are found in all regions of the world.  They have one person offices that are there to monitor what is going on in a particular country.  

e. Every NGO has a mandate (goal or objective).  When evaluating an NGO, look to the mandate and see if it is limited substantively or geographically.  Many focus on specific violations.  Should be non-partisan and objective.  

f. NGO should not and likely does not take government funding.  If they look at something like religious freedom, they look all over the world – has to be objective.  

g. Look to NGOs when doing essay topic.
h. They have to establish that the UN needs to intervene in a state’s practice.  Have to show that what the state is doing is violative of some norm or principle.  Have show that the state is bound by customary law or party to a treaty.  

i. It would be great to get to the Security council (SC), but will probably not be able to.  

j. Have to start at the sub-commission on the prevention of discrimination and protection of minorities.  No longer limited to discrimination.  

(1) Collects the communications that have come in from NGOs.  Comprised of experts who act in their individual capacities.  Impartial body.  Operates by method of secret ballot, so when it votes to take action on an issue, it has the ability to act objectively.

(2) Can do three things

(a) Send it up to the Commission on HR (CHR)

(b) Take a resolution

(c) Or take no action, so it dies until it is resurrected at some later date.

(3) Sub –comm can ask for testimony or to bring in witnesses.  To get a resolution at the sub –com is not w/o value, but not the same as sending it up to the CHR.  

2. The CHR is the primary rights body at the UN, so that is where you want to be.

a. Charter based body.  Mandated by the charter initially and created by ECOSOC.  Comprised of 53 state representatives.  Highly politicized process once you get to this point.

b. Can operate on three types of communications – See text – CH. 6

(1) 1235 – Country specific and public.  Resolutions of ECOSOP provided that the commission operate in this way.  

(a) Provides that situations involving a specific country can be investigated either at the comm. or sub-comm level.  In order for comm. to act it needs to have “information relevant to gross violations of fundamental freedoms.”  Quantitative element here.

(b) Have to show that the violation rises to a certain level in order for it to be considered.  Not talking about an individual case, has to be widespread situations.  

(c) If it finds merit, then it will appoint a factfinder or expert to go out and bring back information.  When they report back, the report is publicized.  

(2) 1503 – Country specific and confidential

(a) Similar to the 1235.  Also regarding situations.  The standard that has to be met is that the documentation has to “reveal a consistent pattern of gross and reliably attested to violations of HR.”  People who submit are asking that the commission deal with it in a confidential manner.  Then the state is notified so that they have the opportunity to reply.
(b) There is a higher standard of proof in a 1503 b/c of the nature of the proceeding itself.  The fact that unless the sub-commission chooses to, they cannot get any outside fact-finding.  Taking outside testimony would be to publicize it.  So in order for the complaint to get past the initial threshold there has to be enough info in the report.
(c) Cannot be anonymous.  Also cannot be overtly political and has to be factually based.  Can’t be insulting of the state and cannot be solely based on media reports.  Need some firsthand testimony.  Have to show that you have tried other remedies.  Have to show consistent patter and that the violation rises to the level of a gross violation.  Need to ask the UN generally to take a position on the situation and articulate some level of condemnation.  

(d) The advantage of having a confidential process is that depending on the nature of the culture, some states work better through quiet diplomacy.  They will be more willing to participate in the discussion if it is outside the public sphere.  
(3) Thematic

(a) Something that the comm. or sub-comm creates in response to a communication.  Can also be based on an individual complaint.  

(b) See pg 248

(c) Have been used as a response to situations of HR violations.  When a category of violations crosses state lines and implicates many different states, but there are still similarities b/w them.  

(d) Can find the mandates at the Office of the high commissioner of  HR (OHCHR)

(e) Use the Rapporteur reports in essays
(f) Have to look at why the African states are abducting children for armed conflict.  

(g) Also need to get a resolution out of this.  

(4) Sometimes the different bodies of the UN will all take on the same issue.  

ANGIE NOTES

Writing requirement talk to her… bring topics 

Universal Decl of HR: 

· Elaborates for the UN charter what the rights and freedoms are for people. 

· Int’l bill of HR is UDHR, ICCPR and ICESCR combined. 

· Adopted on Dec 10, 1948 – 48 voted in favor of this document, 8 abstained (USSR and other communist states) no dissents. 

· Declaration – statement of principle, policy. Something that the states aspire to do. 

· Why wouldn’t it be a treaty? b/c no one would sign it. Too broad, states would not know exactly what they are getting into. 

· Non – binding so no legal effect on its face. 

· In the preamble there are the freedoms that Pres Roosevelt spoke of in his speech. 

· Art 1 overriding notion of equality

· Art 2 – non discrimination clause

· Art 3 – 21 – substantive obligations. 

· Like the US bill of rights. Civil and political rights. Constitute the “freedom from” most requiring forbearance of the state. 

· Art 22 – 28 social and economic and cultural rights. 

· State’s obligation different b/c they are affirmative here. These are the “freedoms to”.

· Art 22 – Out for states (phase in rights) b/c on one hand govt are required to cease from torture (civil & political) but not immediately required to provide food, housing, clothing, etc if it can defend by saying it has inadequate resources. So these obligations are generally thought to be accomplished progressively as resources permit. So it’s created a hierarchy of rts with civil and political on top. 

· Art 28 – look at their notes on this article to get what they mean. 

· Art 29 – duty of individuals owing to the community. 

· What type of limitations – only govt only under certain circumstances that are laid out in the document. Govt could make arguments in context of security, emergency, etc. 

· Art 30 – where govt makes arg to limit rts and that arg is pretextual it is in violation of the limitation. 

Does declaration have legal effect? 

· Evidence of custom so it may show an agreed upon norm.

· Most commentators will say that this represents binding (at least in part) int’l customary law b/c it’s recognized by general practice by states. 

· It has been cited by many cts in different countries. Scholars and analysts have cited to it as thought it were binding. 

What part is binding?

· Civil and political rts those of immediate application.

· Harder to impose the economic, social and cultural rights…commentators disagree. 

· Most of this decl has found it’s way into treaties. 

Int’l Covenant on civil & political rights: p. 36

· US ratified this but not the ICESCR. 

· Binding on state parties that have ratified this. 

· Nature of obligation states that have signed but not ratified…can’t defeat the object and purpose of treaty. 

· Art 49 – requirements for entry into force. 

· Need 35 states to sign onto the document. 

· Optional protocols – part of the treaty and yet treaty in and of themselves but states can choose to sign on. US hasn’t ratified either of these. 

· Art 1 – rt of self – determination. Essentially people in member states should be able to determine their political status and social, economic & cultural development. 

· Art 2 – gives us nature of obligation of states. 

· Art 3 – men and women equal rts.

· Art 4 – talks about states derogating power. Public emergency has to threaten the life of the nation. State has to proclaim the emergency. Derogation has to be done across the board. And certain obligations are non-derogable ( Art 6 (rt to life), Art 7 (torture), Art 8 (slavery), Art 11, Art 15, Art 16 and Art 18. 

· Art 6 – rt to life. Death may be imposed only for the most serious crimes. Some sense that drafters are encouraging states to abolish the death penalty. Part 5 sentence of death should not be imposed on pregnant women and people under 18. 

· Art 9 – liberty and security. 

· Art 28 – establishes the HR committee. Built in enforcement mechanism for the covenant. Treaty based body as opposed from the charter based bodies. The documents issued by this body are CCPR/C

· Composed of 18 members of states parties to the treaty.

· They serve as individuals not representing the govt. 

· Committee has three functions: 1) receive, consider and report out on state’s reports (art. 40); 2) empowered to reconcile interstate complaints (art 41); 3) can adjudicate HR issues and has law making function in context of its general comments (resemble advisory opinions). 

· Committee is supposed to be there to help states implement their obligation under the covenant. 

· Cannot go into a state and take a fact finding mission but it will take testimony from NGOs. 

· Art 41 – interstate complaints. Acts as a judicial body or a mediation role. But this has never been used. 

Optional Protocol (
· Individual complaints comes from first optional protocol. p. 50 In order to sign on states have to have ratified the underlying covenant.

· Complaint has to relate to a state party of the covenant and to rights that come from the covenant. 

· Publishes views on the case. 

· Two ways for individuals to bring claim of HR violations 1) commission and 2) committee. 

Reservations, Understandings and Declarations:   

· Reservation – designed to modify terms of treaty as to one state to other states party to the treaty. Unilateral statement.

· Understandings & declarations – interpretative statements that give a position of a ratifying states. Also unilateral statements. 

For ICCPR (Int’l Covenant on Civil & Political Rights) – reservations 

· Limits to what the US already has under domestic law.

1. Art 20 broader in its ability to constrain and US said that by ratifying treaty it is bound in terms of free speech only to domestic law.

2. US reserves right to capital punishment to people under 18. Arg is that it’s provided for in some of state constitutions and operation of HR treaty is not how to change law domestically.

3. Cruel and unusual punishment will be interpreted by US const amendments 5, 8, 14. Definition in treaty is more broad and provides more protection for citizen than is provided domestically.

4. US isn’t willing to conform domestic law to int’l obligation it should be done legislatively not through a treaty. 

· Determine whether treaty by its terms precludes reservations. Normally in HR treaties they are not precluded, leaving states to decide for themselves. 

For Wednesday look at Art 6.5 of ICCPR and US reservation to that… Ascertain whether that reservation is valid? What standards to determine if it’s valid? Read in text p. 677 – 687 whether it’s valid the reservation that US has taken. Determine whether reservation violates customary int’l law in text p. 707 – 732. ICJ has taken this up, HR committee in general comments 24. We need to look at those standards and apply them to US reservation on 6.5.

We have to find status on treaties we read for class – HCHR spreadsheet will give all the treaties. 

IV. ICCPR – Juvenile Execution
A. Article 6.5 – Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women.  

1. Article 6 as a whole does not prohibit the death penalty although abolition was encouraged.  Here the focus is on the most serious crimes as it applies to juveniles.  

2. US took a reservation to article 6.5.  It said that they would not execute pregnant women but it reserves the right to execute minors.  

3. Talking about the offenders age at the time of the commission of the crime.

B. International law

1. Many international pronouncement against the execution of juveniles.  But this is not the case in the US.  Its position is that the citizens of this country and the majority of states had chose to retain the death penalty for the most serious of crimes even when they were juveniles.  The SCt. had upheld the constitutionality of the death penalty.  

2. Ability of the US to execute 16 and 17 year olds.  Some of this can be resolved domestically, Simmons v. Roper coming out of the Missouri SCt.  Involves a male who committed murder when he was 17.  SCt. is taking the case.  

3. To determine what the standard is they can ask:  Even in the face of states that have provided for juveniles, are they really undertaking this practice.

4. What happens internationally w/ respect to juvenile executions?  
C. Optional Protocol (pg 53 of supp)

1. State can sign on only if they have ratified the covenant

2. “No reservations except in the context of wartime.”  

3. Non-deregation clause – even in emergency they cannot execute juveniles

D. Reservation

1. Does this violate a treaty obligation – Is the US bound irrespective of the reservation?  Under customary law – Is the US nevertheless bound by an overriding custom of int’l law?

2. Is there a way to come out of this with the country still signed on to the treaty?

3. Historically, all of the other states had to accept the reservation in order for it to stand.  They would have to go through the process again or nullify the provision.  Had a web of mutual interchange.
4. HR treaties benefit the whole of humanity.  However, when there is a state that has a reservation, then many of the other states don’t care.  States do not necessarily bother to lodge objections in the HR context.  Cannot rely on states to be the arbiters of whether a reservation violates the object and purpose of the treaty.  (pg. 680)

5. 1951 – ICJ took the question on in the context of the genocide convention.  They came back to the “object and purpose” language.  The ICJ said that the state would still decide, but the standard was not articulated.  The states parties are still acting as the arbiters.  

6. The effect of finding that an article was incompatible was that the other states could say that the reserving state was no longer a party.  Not the most effective way of dealing with reservations.  Still left with the question of how reservations objectively can be evaluated under the standard.  If states failed to object and it was a reservation that defeated the object and purpose of the treaty, then that failure could be seen as an acceptance.
7. International community stepped in and wanted to be part of the process.  Issued General Comment 24.  

a. The committee decided that the compatibility of a reservation has to be decided objectively.  

b. 5 standards that committee said it would use

(1) Reservations that offend preemptory norms would not be compatible w/ the object and purpose of the Covenant.

(a) Accepted by all states.  Norm accepted by the whole world.  Has the quality of universal acceptance.  A state would not hold out for itself, in an express fashion, the right to violate a preemptory norm.  Genocide, torture, slavery, etc. 

(2) Provisions of the Covenant that represent customary int’l law may not be the subject of reservations.

(3) No categorical rule exists forbidding all reservations to the provisions of the Covenant made non-derogable by article 4(2).

(a) Here the US reservation does go to a non-derogable duty.  The committee does not answer completely.  Say that the burden of proof shifts to the state and bears a “heavy burden” for justifying it.  
(4) Identifies reservations to other specific articles. Intended to preserve an existing rule of domestic law.  
(a) The committee said that it was concerned with widely formed reservations that would require any change in national law.  Would not change their domestic laws b/c of the int’l covenant.  

(5) Reservation intended to prevent the Covenant from having any legal effect.

c. Committee elaborated comment 24 in particular response to the US’s reservation.

d. Is it incompatible with the object and purpose of the treaty?  

(1) Is it a preemptory norm?  Or is a binding area of customary law?

(a) Once you have established a principle of customary law, then it binds all states.  Unless the state has been a persistent objector.

(b) To determine whether customary law, then have to look at a quantitative element – has to be widespread and need evidence of that.  

i. Would look at treaties – Here we have Convention on the Rights of the Child (CRC), US has not ratified but has signed so it has the obligation not to violate the object and purpose.  Sets the death penalty only for those over 18.  Everyone has ratified except for US and Somalia.  

ii. American convention on HR – Open to the states of the Americas.  Says that you can’t sent. to death anyone under 18 or over 70.  

iii. Geneva Conventions – Forbids execution of juvenile offenders during periods of int’l armed conflict.  

iv. Point here is not whether or not the US has signed on to the treaty, but whether the int’l community has adopted it.  

(c) Also can look at the other int’l bodies – UN GA, Commission on HR.  Have to include the vote, if have large majority of states ratifying the language that they will not execute minors.  

(2) We make the assumption that where we have near unanimity then states are doing this b/c they feel they have the obligation to.  

(3) US defends by saying that there may be a generally accepted practice that juveniles should not be executed, but that the age is not necessarily 18.  Also they say that even if there is a binding custom, it would not apply to the US b/c it has persistently objected to both the development and formation of the norm.  

(a) They would need to evidence this through its opportunity to speak as to the formulation of juvenile execution.  They have to have objected throughout the period of formation.  During this period, the US had to have spoken vociferously on its right to execute juveniles.  Book outlines many treaties where the US did not object.  Would also have helped if the US had executed some juveniles.
e. How will the committee address this matter now with the US?  

(1) Committee was given three powers under the treaty:

(a) Take states reports and evaluate them, dialogue with the states and issue conclusion.

(b) Assuming that both states have signed on, then they can decide complaints b/w states

(c) Under the 1st optional protocol, the committee can take individual complaints so long as the state that is accused of the violation and the state of the nationality of the individual both have acceded to the committee to do so. 

(2) Relationship is supposed to be one of constructive cooperation.  Committee then issues its concluding comments.  Here it said that it liked the report, appreciated the participation of the US, said how good it would be if they joined, and then it said that it regrets the extent of the US’s reservations and that recommended that the US w/draw its reservation to 6.5.
(3) 3 things that committee can do:

(a) So now that they have deemed the reservation incompatible, the effect is that now they can pronounce the reservation invalid and still have ratification inacted.  So the US would be bound by all other terms of its ratification including 6.5.  ICJ said that when evaluating this type of reservation you have to look to see if it was an essential condition of the treaty, but the committee said that it doesn’t matter.  Only matters if it goes to a core principle.  If sever the reservation, then the US would be bound to a provision that they did not agree to.

(b) Can also say that the reservation is invalid but the committee can’t do anything about it, so the reservation still stands.
(c) Can also say that the HR committee has not authority to pronounce the US reservation and so it would stand

(d) A 4th possibility is to say that the US ratification is nullified.  

V. Economic, Social and Cultural Rights (ESC)

A. Many people live in poverty.

B. States met in Sept. 2002 in order to discuss the vision of the UN moving into the next millennium.  Took goals by resolution of the GA. 

1. Resolved to halve the proportion of the world’s population whose income is less than 1.00 a day or who are unable to afford drinking water.

2. That children everywhere will be able to complete a full course of primary schooling and reduce maternal mortality and child mortality.

C. Specialized agencies have looked at these aspirations, and said that they need $24 billion per year to reduce hunger.  Are looking at the behavior of the states themselves.  What other states in the world do vis a vis a particular population plays an enormous role in the realization of ESC rights. 

D. Int’l Covenant on Economic, Social and Cultural Rights (ICESCR)

1. Stems from the UDHR, like the Int’l Covenant on Civil and Political Rights

2. The two covenants (ICCPR & ICESCR), were all adopted on the same day.  Original conception is that there would be a single covenant.  They did this b/c of the idea that states have no right to involve themselves in the lives of the citizens to that extent.  
a. Soviet states said that ESC rights cannot be implemented by states for its citizens w/o some abrogation of the political and civil rights that were being elaborated.  

3. Point is that while we have two treaties we are reminded by the UN that they are hierarchical and are deserving of equal attention.  In 1993, the world states met at the 2nd world conference on HR.  They said that Int’l HR are universal, indivisible, interdependent and interrelated.  

4. US has not ratified the Covenant but they have signed it, so they have some obligation under the treaty.  Entered into force in 1976.

5. ICESCR differs from ICCPR b/c the ICESCR is framed in terms of “states parties.”  The ICCPR is framed in terms of “everyone” and “no one” – more concrete obligation of the state under the ICESCR.  Did this b/c they wanted more states to join in to the ICCPR.  

6. Article 1 – Right of peoples to self-determination

7. Article 2 – Obligations of the states.  States have said that they will take steps individually and with assistance to achieve the full realization of the rights.  Also promise to not discriminate and adopt legislative measures.  
a. General Comment 3 

(1) Is there really an obligation here?  Are there any rights and are they justiciable?  

(a) Includes both obligations of conduct and obligations of result.  Have to not only enact legislation but worry about implementation.  

(b) “To take steps” – State have to do something w/in a reasonable time after ratification.  State bears the burden when it sits before the committee. 

(c) “All appropriate means” – Committee recognizes that these may be different in each state.  Legislation is highly desirable and indispensable.  In the context of discrimination and labor particularly.

(2) Need judicial remedies.  

(3) Have to submit reports as to why the state believes that its steps are the “most appropriate.”

(4) “With a view to achieving progressively the full realization of the rights recognized” – imposes an obligation to move progressively but w/o sacrificing content.

(5) The committee is of the view that a minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each right is incumbent upon every State party. 

(a) Even in the context of scarcity states still have to monitor the extent to which their obligations are not being met and devise a plan.  Must still be protected by the adoption for low cost targeted programs.  
(6) Obligation is undertaken by states individually and through cooperation.  Provides an obligation for those who have money to give to others.  And for those who have nothing to seek help from the int’l community.

b. Art. 2 is the override and everything that comes after is qualified by Art. 2

c. Hypo – Assume that N. Korea is a party to the ICSCR and that it is appearing before the committee to defend its initial report.  Assume that HR groups are reporting that the population in NK is starving.  We are the committee.  Think about what you need to get from this process.  What do you need to ask and know?  What kinds of info will allow you to ascertain whether NK has met obligation?  What to demand of NK?  

8. Article 3 – Equality b/w genders

9. Article 4 – Ability of states to limit their obligations, but have to be compatible w/ the nature of these rights.  

a. Differs from Art. 4 under ICCPR b/c does not have the emergency clause where they can derogate from certain provisions.  Can take certain limitations if they are publicly proclaimed and in a time of emergency.  Art. 4 of ICCPR does not allow derogation from certain articles.  

b. ICESCR – Does not allow derogation

10. Art. 6 through 9 – right to work, working conditions, equal opportunity, maximum working hours, right to form and join trade unions.  9 – right to social security.

11. Art. 10 and 11 – has to do with families – are the fundamental and natural unit of society.  Special protection to children and mothers during pregnancy.  11 – recognizes that there is an adequate living standard, free from hunger, int’l community has to cooperate.
a. Article 11 has been called the core of the committee – four rights

(1) Food, water, shelter and clothing.  Also if states cannot provide for its citizens, then there is an obligation of the int’l community to do so.  

12. Art. 12 – mental and physical health, right to enjoy the highest attainable standard of physical and mental health.  Reducing stillborn rate and infant mortality.  

13. Art. 13 and 14 – Right to education.  Primary education should be free and compulsory to all.  2ndary education should be generally available.  Parents have the right to choose for their child what school to go to.  14 – If no money to do this, then states have to work out a plan in 2 years for primary education.

14. Art. 15 – Right to take part in cultural life and scientific progress.  

15. Art. 16 and 17 – Deal with implementation.  Reporting requirement, states have to submit reports to ECOSOC (Eco and Soc Counsel).  Includes the measures taken to conform to the covenant.  Also required that states discuss in detail the progress that they have made and the difficulties that they have had in making progress.  

a. HR committee also had the right to arbitrate interstate complaints and take complaints from individuals.  No provision for that under the ESC covenant.  

b. Implementation method is less than what was required under the ICCPR.  See Art. 2

16. UN Commission mandates a group to put together an optional protocol.  
E. Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
1. The fact that CEDAW allows us to intrude upon what happens in the home behind closed doors makes this treaty unique.  

***When writing your paper you have to include a facts section and bring in report from NGO***

2. For UN reports

a. Go into high commissioner’s cite and use search engine.  

3. Women’s rights are human rights – became the platform for the women’s groups in the 60s.  Women were not explicitly excluded from the HR treaties, but b/c women traditionally had been relegated to the private sphere, they had been excluded from the way that the charters had been applied.

a. They were saying that the vast majority of HR violations were being ignored.  Despite the fact that most of the casualties of war are women.  

4. 4 primary complaints

a. The committees that were charged with implementing the treaties, which were comprised by men, were failing to take a gendered perspective.

b. Said that HR rights were seen as civil and political rights even though most of the violations wre in the realm of ESC rights.

c. Many of the violations were being defended by the states where it was happening, so that the int’l community would back off b/c of the sensitivity of the issue – claiming cultural rights.

d. Int’l community had to realize that for states to realize women’s rights, there had to be some recognition that in some instances there had to be two separate ways of implementing them.

5. 1963 – GA took a resolution to begin the elaboration of an instrument – Declaration on the Creation of the Elimination of Discrimination against Women

6. 1981 – Adopted text for CEDAW.  Entered into force Sept. 3, 1981, when achieved the 20th state for ratification.  This treaty entered into force faster than any treaty have or had.  Many other treaties take 10 years, this one took less than a year.  178 ratifying nations.
a. US had signed CEDAW, but not ratified it.

7. Art. 1 – Defining discrimination as any distinction irrespective of marital status

8. Art. 2 – Says that State parties have to pursue policies eliminating discrimination against women.  Through both constitution and legislation.  Also has to strive to eliminate discriminatory laws that are in effect.

9. Art 3. – have to eliminate discrimination in all fields and ensure the full development and advancement of women.  (affirmative obligation.)

a. Committee has said on 2 and 3 – Said that we need to have de facto equality.  They have to give women and equal start.  Recognition that women may need to be treated differently than men.  Not enough to guarantee women equal treatment to men, need to take into account biological treatment.  

b. Said that states have to define an effective strategy and a redistribution of resources and power b/w men and women.  So that women are enjoying rights at an equal number to men.  

c. The public / private distinction – When women’s HR rights are violated, many times state actors were not the violators – it’s the parents, brother, family, community.  Non-state actors.  When can states be held responsible?  Can address state inaction, need to legislate, enforce and prosecute.  
10. Art. 4 – Says that there has to be special attention at protecting maternity.  Says that states should be allowed to adopt special measures (like affirmative action) aimed at accelerating de facto (as a matter of fact – more than legislation, substantive equality) equality b/w men and women.  Would be discontinued when the discrimination ends.  

11. Art. 5 – Talks about views on gender roles.  Take measures to modify social and cultural measures to change this gender roles.  Indicated the private sphere.  Also talks about an understanding of maternity as a social function and that men and women have a common responsibility – best interest of the child is a primary consideration
12. Art. 6 – Prostitution and trafficking – states take measures

13. Art. 7 – Right to civic participation – right to vote and to hold public office

14. Art. 8 – Right to represent your government both nationally and internationally

15. Art. 9 – Right to acquire or change their nationality and that this should not change upon marriage.  Women have equal rights w/ respect to the nationality of their children

16. Art. 10 – Education, right to same instruction, teachers, etc.  Also should be access to education on family planning.

17. Art. 11 – Employment – Right to work, same opportunities, access to benefits, social security.  Right to health and safety measures on the job – necessity for maternity leave w/ pay.  
18. Art. 12 – Health care – No discrimination, access is necessary, family planning, states will ensure services to pregnant women (including adequate doctors, but nutrition during pregnancy and lactation)
19. Art. 13 – Elimination of discrimination in other areas of eco and soc. Life – right to bank loans, recreational activities in all aspects of cultural life.

20. Art. 14 – Specific to rural women and women who work in the non-monetized sector.  Same right to social security, programs, training, etc.  Adequate living conditions

21. Art. 15 – Women have the same right to legal status as men.  Right to sell and acquire property…

22. Art. 16 – Marriage – right to choose a spouse, marriage and divorce, children, right to decide how many children to have and how many.  (skirting around abortion)

23. Art. 17 – Implementation – CEDAW committee (23 members) – states are required to report every four years to ECOSOC.  Only a reporting function.  There is an optional protocol which allows for individual or group may initiate a communication before the committee and the other is an inquiry procedure.  Allows the committee to conduct inquiries in situations of gross and widespread violations. 

a. Comprised of all female members

b. Sits in Vienna – HR center working out of Geneva

24. This treaty was not just the most rapidly ratified treaty but also the most reserved upon treaty.  1/3 of the states that have ratified have lodged reservations – the treaty expressly says that treaties are not allowed that violate the object and purpose of the treaty.  

a. Greatest number is for Art. 16

25. US has looked at CEDAW a number of time and has proposed its own reservations.  The US is the only western industrialized country who has failed to ratify CEDAW.  

a. Signed in 1980

b. 1990 – Bush sent it to senate committee

c. 1993 – 2/3 of senators asked Bush to send it again, which he did with RUDs

d. Senate sent it out but it was blocked

e. 2002 – voted it out 12 – 7

26. Reservations of the US – says that it will not delve into private conduct, US will not let women to go into armed combat, will not establish a doctrine of comparable worth, no maternity with pay.  Federalism, freedom of speech and no curtailing of laws.  No health care and family planning for free.  US would not succeed to the ICJ’s jxn.  
27. Post CEDAW – World conference on HR – Then the Bejing conference in 1995.  

a. Platform for action that came out of Bejing 

b. Bejing plus 5 – get together every 5 years.  

28. Violence against women – No specific provision.  Committee has said that it is inherently included in women’s ability to enjoy all of the rights outlined here.  

VI. Convention on the Rights of the Child

A. 1959 – 1970s no one in UN had Child’s right on their agenda
B. Child rights were only vis a vis through the parents – unfettered discretion.

C. Then philosophy began to shift and they realized that children need some sort of safeguards on an int’l level

D. CRC was adopted to give children standing for int’l law.

E. Preamble – Children need special care – should be afforded protection by the community, before as well as after birth

F. Art 1 – Defines a child – under 18

G. Art. 2 – Says that states will respect the rights that are set forth and take appropriate measures.  

1. Does the application to states have immediate application?  Yes

2. But see Art. 4

H. Art. 3 – Standard is the “best interests of the child”

1. Above a certain age, they would ask the child.  They would look at the child, the family, experts, etc.  There is a balancing b/w the rights of the child and those of the parents.  

2. When looking to establish what the “best interests of the child,” would ask the committee and they would issue a general comment on what they mean by this.  Could also look at the preparatory notes that went into the treaty.  Also there are concluding observations, which the committee can issue whenever they think are necessary.  They are a decision on a report that was given in by states or when allowed by the treaty, when an individual comes to the committee directly. 

I. Art 4 – require that states take all appropriate legislation w/ regard to ESC rights only to the extent of their resources

1. If a state fails to do this, then they can defend on the basis of lack of resources

J. UNICEF – specialized agency that deals with rights of children in the UN.  Said that more than 12 million children under 5 die and their deaths could have been prevented
1. Art. 24 – Right to the child to attain the highest level of health and no child should be deprived of health care.  Also addresses traditional practices that can harm the children.  

a. Talks about international cooperation.  

K. UNICEP – 130 million children that are not in school, the majority of which are girls

1. Art. 28 – Right of children to education, given on an equal opportunity basis.  

a. Free education, secondary education, financial assistance, higher education accessible on basis of capacity.  Info about education accessible.  

b. Schools should take appropriate measures to ensure that punishment in schools is administered with sight of the child’s dignity.  

c. Elimination of ignorance and illiteracy.  

d. In what context could a state intervene on a family that is not allowing their children to attend school?  Would be criminalizing the conduct of families.  Would have to make internal laws in order to implement treaty.  Here there is no further implementation mechanism.  

L. ILO – 250 million kids are in the labor force.  More talking about servitude of children. 

1. Art. 32 – Asks state to recognize the right of a child to avoid work that is likely to be hazardous.  Here it says that states parties shall take implementation measures and to provide a minimum age and hour limits.  

a. Much clearer on its face than the education article.  Here they are saying that states should criminalize child labor.  

M. Art. 37 – No death penalty or life w/o the possibility of parole.  Juvenile execution is addressed in the context of torture.  Only the US and Somolia have not ratified this convention.  

1. US could still be bound by customary law.  

N. Art. 35 – Trafficking.  States have to prevent the abduction of or sale of traffic in children.  Like addressing children as a commodity.  Buying a child from their parents.  Sexual slavery.  This includes the removal of organs.  Assumption is always that there was no consent.  
1. Have to distinguish those who choose to go and pick crops or something and are paid a wage from trafficking.

2. Many of the people who are trafficked are women.  They have fewer rights.  Women have a great distrust of authority figures and many of them have already been abused.  Feminization of poverty – no access to schools or income.  (NYT – Peter Landesman)

3. DOS – 700,000 people who are trafficked along state lines each year.  30,000 are making their way into the US.  Primarily women and girls – sexual servitude.  Bush has made this banner piece in his HR policy – signed legislation in 2000 (TVPA which equated trafficking to slavery)

O. Art. 43 – Implementation – Committee takes states reports only, not individual complaints.  Express prohibition on RUDs.  This is not a highly reserved on document.  

P. US did not ratify b/c of the way that parents are not put first.  Scared of children being able to sue their parents.  State will be able to intrude upon family values.  

Q. Optional Protocol

1. Kids in armed conflict – Can set the laws as above 15.  

a. Have to take all measures to ensure that children that are under 18 are not at the front line

b. Children not conscripted into non-state military groups. 

2. Child Prostitution, Sale or torture

3. Establishes universal jxn – meaning that any state that finds an offender in the state, irrespective of where the crime took place or the nationality of the offender, that individual will automatically have standing.  Universal jxn applies to jus cogens – recognized as criminal by all civilized nations.  They must assert itself in that case – have to either prosecute or extradite.  

a. Extradition means that voluntarily a state can choose to send the offender back to a state that will prosecute.  

R. Hypo – if we were going to write a paper on the “best interests of the child”

1. Start w/ legal standard

a. Then look to treaties and see if anyone has used this language – legal authority
(1) Should be a committee under each treaty – see what the committees are saying about it.  See also the concluding observations.  

b. Resolutions in the GA or the Commission on HR.  
2. Int’l application – See how the language has been applied by states.  How they have behaved under their int’l obligations 

a. look to NGOs, rappoteur on sale of children, children in armed conflict and see what they have said about the standard.   

b. Can find almost all of this on the UN website.  HR, do a search.

c. Can find the NGOs – HR watch, amnesty, etc.  

3. Domestic analogy – General Principles – when factfinder looks to what states are doing domestically.  Can look to US law in this case.  If possible, look for other domestic laws.  

4. Last 1/3 – Analysis – This is what “best interests of the child” means – it works or it doesn’t work.  Or say that it was misapplied in this case.  

VII. Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment

A. Practices in Iran


1. Assume that Iran has ratified the ICCPR and that it has not reserved on the provision against torture.  

2. Amnesty is informing the committee on what is violative

a. Under penal code there are punishments that are grounded in the Koran, which include stoning, crucifixion, mutilation and flogging.  Rooted in Islam.  Amnesty says that there are other governments that are based somewhat in Islam and have not interpreted it the same way.  Amnesty is opposing the way that the law is applied in Iran.  

b. Iran’s counter – They believe that the Koran is the word of god transcribed and since god provides certain punishments, then those are the ones that should be inflicted.  Cannot alter those punishments.  So Iran says that when there is a conflict of terms b/w the int’l obligation, then Islamic law should trump no matter what.

c. HR committee – Says that there are certain positions that are non-deregable, like the prohibition against torture (Art. 7)

d. Iran says – That what the int’l community considered torture, they consider punishment.  What is torture?  Iran believes that we should construct this definition of torture in light of what varying religions, practices and cultures require.  Back to the argument of whether HR are universal or do they have to be construed or modified in order to take into account the varying differences in the world.
ANGIE NOTES!!! (
For Monday ( Genocide convention (supp). SC resolutions S/Res/912 21 Apr 1994; 918 17 May 94; 925 8 June 94; 929 22 June 94. About Rwanda. 

Torture (
· Prohibition on torture articulated in many treaties.

· Has met the jus cogens – non derogable even in context of emergencies, recognized by all civilized nations, universal criminal jdx (every state must prosecute or extradite).

Torture Convention (supp p. 77):

· US is a party. 

· Up until this convention there is unequivocal statement that torture was prohibited and this convention sets out to define torture.

· Art 1 – elements of torture 

· Inflicted intentionally

· Severe pain or suffering, mental or physical

· For purpose of punishment etc

· Context of official or state action

· Doesn’t have to be state official conducting acts of torture, could be acquiescing, etc the acts of torture. 

· Art 2 – take all necessary steps to prevent, no exceptions whatsoever. Superior orders are not a defense.

· Art 3 – renditions.

· Art 4 – obligations of states to criminalize acts of torture.

· Art 4 – 7 – talk about ability of states to assert jdx over offenders. Prosecute or extradite…laying out groundwork for universal jdx. Extradition – is voluntary…happens under treaty and states decide what types of offenses are extraditable. 

· Art 9 – int’l cooperation and assistance in context of prosecution.

· Art 10 – training of law enforcement.

· Art 11 – interrogation rules must be monitored.

· Art 14 – need to provide victims with reparations and rehabilitation. Can’t just give them damages but ability to seek some sort of treatment. 

· Art 15 – statement made as a result of torture are not admissible. 

General Comment 

· Committee tells us it is nonderogable 

· Public authorities must protect people against those not acting in public capacity. 

How can we establish integrity and respect for diverse cultures and create bright-lines in terms of int’l rights and obligations? 


Look back at Iran: 

· Stoning, crucifiction, flogging, amputation

· These methods constitute torture b/c they are actions undertaken by state in official capacity for purposes of punishment and the severity of the pain and suffering is high. 

· Iran argues says it’s not torture…it’s religious principles and laws have to be taken into consideration. 

· Committee would be reporting in context of the convention. Framework is one of dialog, cooperation. Committee is somewhat limited in terms of implication. Committee (in terms of cultural relativism) stands against Iran…certain practices that would be universally regarded as torture. Some areas where you can depart. 

· Some of the countries at UDHR helped draft this convenant.

· Committee talks about zone of convergence and basic principles where the rts are nonderogable. 

· Iran if committee says there can be only one set of standards ( 

Vienna declaration

· Adopted without dissent and by almost all nations.

· Customary law…unaninimity shows us customs in int’l law. 

· Art 5 – what is the impact of this language on to whether HR can and must be applied universally?

· Committee would say that this represents the respect of culture differences but HR are universal.

Private situations – Female genital mutilation:

· Not called FGM in many states around the world.

· Four types of practices with varying levels of procedure and consequence. 

· Outlawed in US. Criminalized and targets practices outside US using int’l financial institutions requiring our representatives to IFI to vote to withhold funds to countries who practice it. 

· Social group – characteristics that are immutable – hers defined as young woman of the tribe.

· Two films – Day I will never forget (documentary done on site) Chasing Freedom (discusses fgm and other violence against women) 

· African women’s health center in Boston svc women who have undergone genital cutting. 

Abu Grabib 

· Prison in Iraq

· Used as a torture center during Hussein’s reign

· US reopened prison in Aug 2003 and used it for Iraqi’s detained in occupation. 

· Last January Joseph Darby gave evidence to military intelligence of abuses that were taking place in the prison. 

· Pentagon formulated stress and duress techniques – e.g. stress positions having to stand and squat in certain position for certain amount of time. Exposure to heat & cold but only with medical monitoring, etc. What happened were the boundaries for these were widely expanded. 

· One of the most important reports Feb 26, General Tabuba. Picked up the NY Yorker and book about this. 

· Reports of ICRC (Int’l red cross committee) began reporting in Oct 2003 that abuses were taking place. 

Geneva 1 & 2 deal with wounded and sick of armed svc. Basically say that you must treat them as carefully as you would your own. 

Geneva 3 deals with POW – must be treated humanely with respect for their honor and dignity. Given food, shelter, clothing and medical care. 

Geneva 4 relates to civilian in wartime – treated humanely, be protected against acts of insults, public curiosity, etc. 

B. My notes continued

VIII. Security Council
A. Are evaluating that organ of the UN that has true enforcement powers

1. Power to levy sanctions and call for a military enforcement action.

B. To determine what the powers of the SC are to look at the Charter

1. Art. 23 – 15 members – 5 permanent and 10 non-permanent members who rotate

a. 5 permanent are called the P-5 – US, China, UK, Russia, France

b. Non perms are elected to 2 year terms by the GA

c. Presidency rotates among the members on a monthly basis

2. Art. 24 – Primary purpose is to promote international peace and security.  

a. Acts on behalf on the entire membership when it carries out this responsibility

b. Theoretically this means that even the smallest states have equal standing

3. Art. 25 – SC is the one organ of the UN that has teeth.  Only organ whose decisions are binding on member states.  Every member has one vote and decisions on procedural matters need a 2/3 majority.  On substantive members need 2/3 majority and the affirmative concurrence of the P5

a. IN practice, if a P5 member either concurs or abstains and still have 2/3 majority, then it will pass.  So unless P5 wields its veto, then the 2/3 will pass.

b. Veto – These countries were chosen b/c they were the 5 nations left after WWII.  The other member states were persuaded that the veto power was necessary in the hands of the P5 b/c if the veto brought the 5 powers in the UN regime, then it afforded smaller states protection.  It was thought that w/o the participation of these 5 reigning states there could be little hope for the maintenance of peace and security.

c. During the Cold War the SC was inoperative b/c of the play of the veto b/w the US and the USSR.  The only time when they authorized the use of force is during the Korean War b/c the USSR was boycotting the SC and so was seen to have been abstaining.  
4. SC meets continuously throughout the year and a state that is a member has to be present at all times.  The SC has the ability to open proceedings to non-state actors or to non-member states if it chooses.  It can take testimony from them.

5. The ongoing question has been whether the P5 composition is the right one and whether we should be thinking about changing the composition of the SC?

a. Arguments are that other nations should be involved like India, Japan, Germany, etc.

b. How can the SC be reconfigured?  Can rotate the P5 to bring others in.  The US does not want pacifist countries like Japan and Germany.  Even if it is opened to other countries then they probably still would not get the veto.  

c. This would happen through a vote of the SC and the veto would still be in effect and so the P5 would have to concur.  

6. Powers are set forth in 6, 7, 8 and 12.  

7. Chapter 6 – When a conflict arises b/w states that is likely to endanger int’l peace and security, the states are under an obligation to resolve the issue through peaceful means.  If they are unable to resolve, then they must hand the matter over to the SC.  This does not always happen, but the SC will still seize themselves of an issue.

a. SC is supposed to act as an objective, neutral and disinterested body.  The SC will often bring in the Secretariat and use his “good offices” meaning quiet diplomacy.  Wants someone to go behind the scenes and try to come to a resolution.  

8. Chapter VII – When the SC acts under Ch. VII, it must expressly say so.  Must also find a threshold finding in Art. 39 – have to find that there is the existence of a threat to the peace, a breach of the peace, or an act of aggression (like crossing int’l border with an army).

a. This determination is w/in the sole discretion of the SC.  Having done this, the SC determines what measures to take, including the institution of provisional measures.   

b. Under Art. 41, they can institute trade boycotts, diplomatic boycotts, severing of communications (including air traffic).  This is when they choose not to use force.  

(1) When they institute measures under Art. 41, do the states have to comply?    Yes, under article 25 and article 2.5.  

(2) If these measures are inadequate then they can look to Art. 42, which involves forcible measures.

c. Art. 42 provides for air, sea or land forces – military intervention.  

9. Have outlined the powers, but there is a limitation in its ability to act when the P5 vetos.  But there is also an overriding limitation (2.7) – cannot act when it involves sovereignty.  

C. Rwanda

1. Appears to be the bar that the int’l community has set.

2. Facts – B/w Apr and June 1994, over 800,000 people were killed.  R is a tiny country surrounded by Burundi and Tanzania.  It was small, but it was one of the most densly populated states.  Tutsi and Hutu were the ones that were involved in the conflict.  They shared all cultural characteristics – language, beliefs, etc.  Separated by caste which was determined by wealth.  The tutsi were able to avail themselves of the land and cattle, and the hutu were the farmers.  But if tutsi lost wealth, then he became a hutu and if a hutu acquired enough wealth he became a tutsi.
a. Then R was put under the protection of Belgium.  The sense was that the tutsi were more anglo looking and the Belgiums gave them more responsibility.  They instituted ethnic identify cards, and then the identity became immutable.  Then the B’s pulled out in 1963, and by then they had switched their allegiance to the Hutu.  Then the Tutsi’s began to flee to Uganda.  

b. In a national election a Hutu was elected and he started to subjugate the Tutsis.  Then the military coup took over and the Tutsi’s began to exile.  In 1988, the price of coffee plummeted (R’s primary export) and the president was forced to give into int’l donors.  

c. By fall of 1993, HR groups are saying that there was a fall impending.  Then in 1994, the president of Burundi and Rwanda were killed in an airplane.  Then anyone who had a passcard that said Tutsi was killed.  In a span of 90 days, a million people were killed.  

3. This genocide was the swiftest elimination of a population that has ever occurred. 

4. Resolution 912 – SC says that they are appalled.  They say that they will authorize humanitarian relief, demand cessation of the conflict, and to keep them under constant review.  Here the Int’l community was saying that this was local and domestic and trial, and that since it was Africa, it happens all the time.

5. Resolution 918 – Began to outline the elements of the crime of genocide. But did not actually call it a genocide, b/c if they did, then the states would have an obligation to act.

a. PDD 25 – outlined for the US how it would deal with int’l conflict.  Pres. said that there was no interest in the US for Rwanda.  Implements an arms embargo.  

6. Resolution 925 – Now they said “acts of genocide” and said that genocide constitutes a crime under int’l law.  Said that the killers had been acting w/ impunity.  No troops even went into Rwanda b/c none of the states would send troops.  

7. Resolution 929 – France offered to go in and create safe haven, but were later accused of creating safe havens for the Hutu leaders who had been responsible for the genocide.

D. Darfur

1. Point in which int’l HR law and int’l criminal law meet.

2. Raphael Lempkin coined the term genocide and the idea of universal jxn.  Was a law student who read an article on the genocide in Armenia.  

a. Universal Jxn – Where you either need to prosecute or extradite to a country who will prosecute the person who has committed a crime in int’l law irrespective of territoriality and nationality.

b. Applies to the crime of genocide.  

3. Convention that criminalizes genocide

a. Despite the laws on the books, we still do not have the political will of states to intervene in genocide.  We do have a strong will to punish cases of genocide.

(1) States are not going to pursue or intervene in an ongoing genocide.

(2) Will act only if they come under political pressure or if their citizens are affected.  

b. Even though there are circumstances where states have failed to act, it does send a message to potential perpetrators that they will be prosecuted.  

4. Three cases that the world will recognize as genocide

a. Holocaust

b. Rwanda

c. Armenians

d. There are many other cases that people think should fall w/in like Cambodia, East Timor, Kurds in Iraq and even Bosnia.  These cases are distinguishable possibly b/c of some sense of targeting and scale. 
5. Genocide is the ultimate crime

a. Does have preeminent statutes as a norm of jus cogens – shocks the conscience of mankind.

b. UN says that genocide is a denial of the right of existence of entire human groups.  Sense that all of humanity has a vested interest in preventing genocide.

c. The GA adopted a resolution in 1946 declaring genocide a crime.  Later adopted the Convention and by 1948 genocide was recognized as being a violation of customary law.

d. Has been incorporated into the Rome Statute for the ICC. 

6. Convention on the Prevention and Punishment of the Crime of Genocide

a. Art. 2 – Need the intent to destroy specified groups as groups.  Whatever the scale of killing, if you do not have the intent then you do not have genocide.  

(1) US took a reservation on “in whole or in part” and added “in whole or in substantial part.”  Has to be directed to a large enough group of individuals that the loss would destroy the viability of the group of an entity.  Numbers game.  

(2) The Nazis succeeded in wiping out 1/3 of the world’s jewish population (6 million people).  In Rwanda, they wiped out a million people.  

(3) In order to establish the intent to destroy will have to use the numbers and prove that there was a plan.  

(4) Specific groups are national, racial, religious, ethnical (common language and some cultural traditions separate this from race)

(a) Normally belong to it automatically, but religion is different b/c it is not really immutable.  Has to be undertaken voluntarily and you identify with this group.  

(b) The one group that was not included, which was controversial, was political.  This was not included b/c they wanted to be able to handle insurrgencies internally.  Creates an artificial distinction.  

(5) The acts that we couple with specific intent are killings, causing serious bodily or mental harm (US says that this means the permanent impairment).  

b. Art. 3 – Genocide does not only include those who do the killing, but also those who aid, abet, etc. in the genocide.  

c. Art. 4 – establishes individual responsibility – people not states, which includes heads of state.

d. Art. 5 – Requires states to implement the genocide convention.  Reagan implemented the Proxmeyer act, named for the guy who spoke everyday about genocide.  Makes genocide a crime at the federal level here in the US.

e. Art. 6 – Provides that offenders will be tried in the state where the crime was committed.  Means that the person would need to be extradited.  This is b/c it is thought to be in the best interests of the remaining population.  US reserved on this provision, saying that any of its individuals who are accused would be tried here.

(1) Says or such int’l penal tribunal – foreseeing the Int’l Criminal Court

f. Art. 7 – Genocide is not a political offense under treaties, b/c if they were then it could mean that the offender would not have to be extradated.
g. Art. 8 – Prevention – says that the any state can call on the UN to take preventative action to suppress the crime of genocide.  Talking about the Security Council.  This EU and France wanted, by this language, to make sure that the necessary Ch VII measures could be taken.  US argued against this language and argued for the language that went through – they said that there could be acts of genocide that did not threaten peace and security, and that the SC should still be able to act.  

7. What evidence was needed to demonstrate that there was a genocide in Rwanda?

a. Targeted as a group – ethnic 

b. Intent to destroy – there was a plan.  State controlled agitation.  

c. Acts – Rape, killing, mutilation, etc. 

8. Why didn’t the int’l community get more involved in Rwanda?

a. Arms embargo – really has no efficacy b/c it was too late

b. Media was not giving it much attention in the beginning b/c of the South African elections.  

c. Then the NGOs began to talk and the media too.  Then after this happened the UN pulled out of the country after some Belgians were tortured.

d. They imposed the arms embargos, and called on the parties themselves to ameliorate the conflict themselves.  

9. Darfur

a. Government has formed an army that is attacking certain civilian groups.  The members of these groups wanted more rights and power sharing with the governments of Sudan.  When the Janjaweed attacked, they would go in with the soldiers of Sudan.  They destroyed the people, children, as well as the region.  
b. In genocide there has to be state acquiescence. 

IX. Notion of Humanitarian Intervention

A. Ability of states collectively or unilaterally to intervene in a HR situation.

1. Peacekeeping – Taken consensually with the consent of the government and power involved.  (Ex: East Timor)

2. Enforcement Action – Where Ch VII comes in.  They are to enforce resolutions which probably articulate obligations under treaty.  The SC has to make a finding (Art. 39) that this is a breach of international peace and security.  Defining element here is that these are nonconsensual measures.  Can impose Art. 41 measures, including sanctions and cessation of diplomatic relations, all of which fall w/in the rubric of nonmilitary measures.  Then under Art. 42 which allows them to take military measures either when Art. 41 measures fail or when the SC just decides in their discretion.

B. How will this work?  

1. Art. 43 – Outlines the logistics for undertaking an Art. 42 measure.  

2. States would need to contribute military personnel.  These agreements would pre-exist any need for troops.  States would designate troops to be at the ready and at the behest of the SC.  

3. These Art. 43 agreements were to be the implementing action to enforce Art. 42.  There has never been an Art. 43 agreement and probably never will.  The UN still has the power to say that we need to go in militarily, but they do not have the army w/o the member states.  However, most states are uncomfortable with their troops being under the control of the SC.  
C. Iraq invades Kuwait (1990)
1. Was a situation that the US was fully prepared to act upon

2. Was the first post cold war humanitarian intervention

3. 660 – UN determined the existence of a threat to peace and told Iraq they had to w/draw.

4. 661 – Iraq did not w/draw and determines that they will restore sovereignty to Kuwait.  Acted under Ch. VII they instituted an embargo on exports, including oil.  

5. 678 – 3 months later.  Waited this long in order for the sanctions to take effect.  They wanted to be able to say that the sanctions were inadequate and not working – wanted to do this in order to appease the int’l community.  678 still demanded compliance.  Allowed Iraq one final opportunity to comply and gave them until Jan 15, 1991.  
a. If they failed to comply, then they would authorize member states to intervene and “use all necessary means to uphold and implement resolution 660” and to restore int’l peace and security in the area.  Authorized an Art. 42 enforcement action and outsourced the enforcement action to other states that wanted to participate.  
b. Then after Jan 15, the US comprised a coalition and went in on the 16th.  They had a 4 ½ week bombing campaign and a three day ground attack.  
c. One question was whether the SC could authorize use of force in this way w/o using Art. 43.  So the bottom line was that we do not need Art. 43 as long as states are willing to participate.  

d. Could states have intervened upon Iraq even w/o resolution 678?  Could have under Art. 51.  If there was no SC action, then Art. 51 would give individual states the right to protect themselves.  States outside the victim state can help, but this must cease once the SC takes action.
e. The states were authorized to implement 660 and to restore peace and security.  

(1) What did it mean to restore peace and security?  Did it include taking out Sadaam?  The NGOs were not happy with the way that the mission carried out b/c it was a bombing mission that destroyed the country and lead to civilian losses.  

(2) To implement 660 meant that they were going to liberate Kuwait and drive out Iraq.

f. 687 – Post conflict.  This resolution established a militarized zone that extended into Iraq.  Said that Iraq should disarm and stop producing weapons.  It established the ceasefire.  This resolution becomes the basis for the US intervention in Iraq in 2003.  Said that Iraq was to destroy all of its weapons and allow inspectors to come in to make sure that they did.  
g. In 1991, Resolution 688 (two dates after the ceasefire) – Reports were coming out that Iraq has responded to the Kurds through mass execution.  Kurds were fleeing to Iran and Turkey.  SC said that this creates a situation of regional instability.  SC did not use a Ch. VII finding, however it was implicit.  It appealed to member states to contribute to the humanitarian relief efforts.  There is no authorization here, but there is a grant to the SG to do what he can.  
(1) Three states saw this resolution as permitting something more – US, UK and France saw this as an extension of the mission undertaken in 678.  They declared no fly zones.  Thought that they could take action w/o the authorization of the SC.  

(2) Iraq argued that this had nothing to do with Kuwait and that they were sovereign.  Said that 2(7) of the charter was being violated by encroaching into the sovereignty of Iraq.  There was no express finding of a threat to int’l security.  

(3) SC did not say anything for 2 weeks and allowed the no fly zones to be enforced.  Then it denounced the military action, but that was in the context of getting Sadaam to sign a peace agreement allowing international peacekeepers to come in and offer humanitarian relief.  

D. When can the UN intervene in another state for HR violations?

1. Whether and when international law provides a vehicle for intervention putting aside the question of political will?

2. Charter – Obligations of states at Art. 8 and 56 to protect international rights

3. 2(4) – Statement on how to manage the world in security – cannot use force.  With two exceptions:

a. Art. 51 – Right of collective self-defense is an express exception to the use of force

b. Art. 42 – Also in the context of a threat to international peace and security where the SC can authorize force

c. Then have to think of sovereignty

4. Started with the analysis of the SC’s action in Iraq – which was a reaction to a clear violation of 2(4) – straightforward use of Ch. VII.

a. Res 688 – Two days after ceasefire which was not taken after Ch. VII and did not expressly authorize the use of force, but did recognize something there that has moved our analysis forward.

(1) It said that the int’l community has the obligation to enforce and reinstate int’l peace.  SC articulated the Art. 39 standard.  This was the first time that the SC said that a massive displacement of refugees and the tension that that created outside of Iraq constituted a threat to int’l peace and security.  First step down path of Somalia and Kosovo.  

(2) Said that this warrants some sort of action, although military action was not authorized.  

(3) Was Iraq limited on its facts?  Can we see some differentiations in this scenario that may not apply to situations in the future?  

(a) Here may have made a difference initially b/c the will was there in the sense that the US was in support of the action.

E. Somalia 

1. This is a civil war context which makes it different from what we have talked about previously.  

2. At the end, 300,000 people had died and 2 million people were displaced.  At least 60% of the country’s infrastructure were gone

3. In 1991 the government collapsed and the state fell into civil war w/ various factions.  

4. Starvation was found as a weapon and the warlords were using food as a weapon against the civilians.  Humanitarian relief could not get in.  

5. New UN SG started to say that this usage of food as a weapon was a war crime.  The UN started to take greater notice of Somalia.

a. 733 – 1992, Acting under Ch VII – UN started off  wanting to get humanitarian relief in.  Early measures included asking other states to respect an arms embargo.

b. 746 – A few month later, the UN authorizes a team to be sent to Somalia to institute the cease fire mechnanism

c. 751 – Established UNISAM – Calls on int’l community to provide economic support.  Observers are sent in.  Agreed that in principle that a security force should be sent.

d. 775 – Authorizes an expansion of the UN troops on the ground to 4000 people w/ people on the ground to ensure humanitarian relief.  It is at this point that the warlords said that they would not deal with peacekeepers any longer.  The add’l troops were pinned down at the airport.  Clear that the UN is now being targeted.

e. 794 – Expressly took action under Ch. VII.  Passed resolution authorizing all necessary means – did this so that the US could come in.  Bush had already authorized troops to come in.  UN said that they wanted to establish a “secure environment for humanitarian relief.”  
(1) Said that it was a “unique” situation – had a situation of lawlessness and no government w/ with to negotiate.  Normally there is at least some government who articulates a statement on humanitarian relief.  

(2) At this point had 50 unarmed observers and others who are there to monitor the ceasefire and to protect humanitarian convoys.  

(3) Recognized that the people of Somalia bear the ultimate responsibility for national reconilitation and the reconstruction of their own country, but wanted to deliver relief.  Is something short of nation building, b/c they would not have been able to get the resolution passed if they said that they were going to go in and restructure the country.

(4) Was no state sponsorship of this repression.  The basis for moving under Ch. VII was unclear.  It really was a domestic conflict.  There were really no facts to support a facial application of Ch. VII.  
f. Operation Restore Hope – About 25,000 troops from the US and another 25,000 troops from other countries.  US was leading the operation and was basically under US control.  Was unique b/c the UN was still retaining oversight over how the mission was being effectuated.

(1) Scope of the mission was that is was a limited engagement.  The security of the distribution of the humanitarian effort.  The SG said that there was no way to effectuate this unless there was some sort of peace on the ground.  Pres Bush says that all that he will really do is get food to the people.  Clinton takes over and expands the mission, agreeing with the SG.

(2) Lasts until 1993 when the UN takes the mission back and establishes UNISAM II.  Then all of the factions agree to a ceasefire which is unanimously endorsed.  One of them was not going along with the agreement and refused to disarm.  

(3) Then in June some of the UN soldiers were killed by one of the factions.  

(4) Res 837 – Said take all necessary measures against those responsible for the armed attacks.  US sends in the rangers with that objective in mind (440 people).  US says that it was coming in to support UNISAM II, but were taking a side in the conflict.  18 rangers were killed and helicopters were shot down.  Then Clinton vows to pull out.
(5) Now Somalia had an election and has a president.  For the UN’s purposes the SC mission failed b/c it failed to effectuate security on the ground and failed to bring humanitarian relief and failed to create a stable government.  

g. Need to know

(1) Following on Somalia, Clinton took PDD 25 and required some major policy reform at home in the context of security missions.  Needed to choose which missions to support and reduce the overall peacekeeping budget and define US policy on defense and control.  US would consider supporting a multilateral strategy in 4 circumstances.  

(a) Gross violations of HR where SC makes Art. 39 finding

(b) HR disaster coupled with violence

(c) Sudden disruption of established government

(2) Influenced how US responded to Rwanda

(3) Stands for the SC’s right to act under Art. 39.  Now can say that threats to int’l peace and security mean more than military threats.  Standard can include purely domestic situations of grave violations of fundamental HR or humanitarian crisis.

(a) Can do this b/c some say that a state loses its shield of sovereignty if it fails to protect its citizens

(b) Say that large scale HR violations do not comport with our notions of int’l peace.

(c) Says that HR violations of a certain scale will lead to some sort of military conflict.  

F. Kosovo

1. Talk about this in the context of unilateral intervention as opposed to collective intervention.

2. Obligations of states are those that it owes to all others as the fundamental basis of humankind.

3. Does that level of obligation establish a right for states to intervene by themselves?  Two views:

a. Traditional view – Says that states can respond to violations to HR only in a non-forceable fashion, this is why we have 2(4).  It is the powerful states that have the capacity to undertake these missions and smaller states would be vulnerable to them if they could just take action.

b. Progressive view – Say that in the absence of a functioning collective security mechanism, then individual states have the right and perhaps the obligation to intervene in a humanitarian mission.

(1) Would apply certain standards to weed out claims by larger states by questioning whether there does exist a large scale violation on the ground.

(2) Would remain a preference for joint action and the scope of intervention needs to remain limited.  

4. Use Kosovo as a unilateral intervention even though it was NATO that went in.  Operated on its own and for all intents and purposes it operated as a state.  

5. Federal republic of Yugoslavia was comprised of 6 states.  Republic included two autonomous regions including Kosovo.  Kosovo was comprised of Albanians with a Serb minority.  The Kosovo’s autonomous status was revoked and the Albanians asserted the right of self-determination.

6. Kosovo liberation army started to get a tax from Albania.  In 1988, the parties signed a cease fire and KLA refuses to observe the ceasefire.  Now have reports of war crimes and ethnic cleansing.  

7. All this time the SC is taking action and is doing resolutions.  Imposes an arms embargo on all of Kosovo.  Series of resolutions are taking and in the end in 1998, the SC starts to talk about investigations for war crimes.  

a. They did not permit for enforcement action to be taken b/c Russia used their veto.  They said that this was a domestic situation.  

8. Then in 1999 the SC are talking about NATO bombing Kosovo and Serbia.  Called Operation Allied Force.  Was a US led mission and 13 out of 19 that were member states did participate. 

a. Objectives were to stop killing and allow for the deployment of a ground force and create a political settlement on the ground.

b. Milosevich w/drew its force and Russia and China wanted to deplore NATO’s actions.

9. Whether NATO was justified taking this action?  

a. 2(4) says that we don’t use force.  2(7) says that we do not intrude on a domestic situation.  This was a domestic conflict and when NATO went in they internationalized this conflict.

b. Was it justified if we use Iraq and Somalia as a precedent?

(1) Had the UN authorized the US to lead a mission like in Somalia would they have been justified?

(2) Had mistakes caused by air bombing – bombed the Chinese embassy.  

(3) ICTY took an investigation of the action.

(4) ICJ took an action against every country involved.   

(5) Was illegal but legitimate is what they said.  Was a violation of 2(4) and numerous violations of the Geneva Convention.  Said that this was legitimate b/c the SC couldn’t act, and b/c of Somalia – b/c they knew that they could win.  

G. US intervention into Iraq – 10/18/04
1. In order to assess the legality of the intervention, we start with the charter.  

a. Charter says that a state cannot intrude forcibly on the territory of another state unless it is in self defense – 2(4).  

b. 2(4) – Cannot use force or threaten force.  Cannot mobilize on the border.  Like in Nicaragua, where the US financed and trained the insurgency.  Certain levels of economic sanction programs may constitute force or the threat of force under 2(4).  

c. Can decipher whether or not a state is threatening force by looking at statements of intent.  

d. Two exceptions to 2(4)’s prohibition on the use of force:

(1) Self defense – under Art. 51

(2) UN intervention under Art. 42 and Ch. VII.  Security action.

2. Self Defense

a. Charter says that it is inherent to statehood.  So a state that has been attacked can respond immediately and does not need UN permission.

b. Lawfulness of a state acting in self-defense will be judged after the action.  After doing so, the state has to notify the SC.  

c. Art. 51 – If an armed attack has occurred, until international measures have been taken by the SC, the state can defend themselves.  
(1) What is an armed attack?  When can a state respond in the context of self-defense?

(2) Assuming a state can respond, how can it do so and what measures can it take?

(a) When Iraq invaded Kuwait, it could have defended itself by trying to expel the Iraqis.  

d. How do you measure self defense?

(1) In order for an action in self-defense to be legal it must be (1) necessary and (2) proportionate.

(a) Necessary – Must be responding to events which are instant, overwhelming, leaving no choice of means and no moment for deliberation.

(b) Proportionality – How a state can respond.  Response must be in proportion to the level of risk and urgency.

(2) In Caroline situation, the US was supporting Canada in its insurgence against the British.  British set fire to a ship called Caroline and 2 Americans were killed.  

(a) Facts in Caroline did not meet the element of necessity b/c there was no immediate act to which they are responding.  Analysis hinges on the level of the threat.  

e. President Clinton decided to bomb Baghdad 2 months after an assassination attempt on the former Pres. Bush’s wife.  

(1) Tried to get the SC to condemn the act as an act of aggression, but could not.

(2) Necessary for the US to do something.  But was it proportionate? 

(a) Clinton articulated the intent that there be no civilian casualties.  

f. Two standards that are broader:

(1) Anticipatory self-defense – life Cuban Missile Crisis.  Where they will lose the right of self-defense if you wait until the state attacks.  Relevant when talk about weapons of mass destruction.  

(a) Problem with this concept is that it is subjective analysis of the state in question.  Much different from an armed attack – who defines what the threat is that constitutes self-defense before action.  

(b) Two elements:

i. Necessity – Threat needs to be imminent and palpable.  

ii. If the threat were carried out the harm would be “destructive.”  

g. 1986 – US launched another attack against Libya.  Said that it was in response to a series of attacks.  Took air strikes during a 12 minute raid where people were killed.  US went back to the SC and reported that they had just taken measures under Art. 51 in self-defense.  Reagan said that the measure was necessary and proportionate.  Was taken both as a response to actions that had already occurred and actions which they were sure would come to pass if they did not respond.  
(1) One week later, a resolution was issued that condemned the attacks but it was vetoed and never made it out of the SC.  

(2) Was this attack justified?  Here we had a history of attacks, established pattern.  

h. Preemptive self-defense

(1) Have the recognized rule that a state cannot strike another with the presumption that if you don’t then they will strike us someday.

(2) On the other extreme, you have attacks going on and find weapons, which you can bomb.

(3) This is thought of as nipping something in the bud.  Different from anticipatory self-defense

(4) A claim to use unilaterally and w/o int’l authorization, high levels of violence to arrest an incipient development that has not yet matured.  But if permitted to mature it could be neutralized only at an unacceptable cost, or may not be capable of neutralization.

(5) Problem with preemption is that it sets the stage for all states to strike first b/c they strike them.

3. National Security Strategy

a. This document is most infamous for its articulation of preemption.  It is framed in the context of a threat of global terrorism or WMDs.  

b. Document was met favorably by some of the large powers.  In the context of preemption, the unaligned block responded by saying that it created way to much power.  Said that the US still needed to demonstrate necessity and proportionality.

c. Said needed to pierce state sovereignty in three situations:
(1) Genocide or crimes against humanity when the int’l community is hampered and cannot act.

(2) Where states sponsor or harbor int’l terrorists or are incapable of controlling territory organizations w/in their territory.

(3) States risk forfeiting their sovereignty when they take steps that are a clear threat to security and int’l community.  This includes anticipatory action to destroy a developing capability.  

d. Doctrine brings preemption to the level of preference in terms of foreign policy rather than in the case of exception.  Problem is that we still do not know when preemption can be taken and by whom.  We do know, based on third category, that states can represent imminent threats in and of themselves when they are developing WMDs.  

4. Iraq

a. Iraq invaded Kuwait in 1990 and took a resolution saying that they needed to stop.

b. Imposed arms embargo

c. 678 – Two months later, took a resolution that said that they could use “all necessary means” to implement 660.  Gave Iraq on opportunity to pull out.  

(1) Goes to 660, all subsequent resolutions, and securing peace in the state.

d. Iraq does not w/draw and US leads the coalition causing Iraq to w/draw.

(1) Iraq must destroy all weapons and cease developing WMDs.

e. 687 – Says that Iraq will approve of the destruction of these weapons.  Iraq agrees.  UN established UNSCOM – was supposed to remove all of the weapons.

f. 1154 – March 98 – Iraq was letting inspectors into some places but not others.  This resolution says that it had to let inspectors in or it would face the severest consequences.  When they left the SC, the US says that they just got the green light to go in, but France and Russia says that that is not what they said.  Argument hinged on the word would not will.  

g. Sept. 12, 2002 – Said that the use of force against Iraq is necessary.  Pres. called Iraq a great and gathering danger.

h. Sept. 16 – Iraq says that inspectors could come back in

i. Oct. 10 – Joint resolution of congress which allowed military force to go into Iraq if the president decided.  Gave pres. the authority to make the final decision in an emergency situation.  Had the ability to decide whether national security was threatened.  Went back before SC and could not a a resolution through that would authorize military intervention.

j. Nov. 8 – 1441 – Important to decide whether this resolution authorized the US to intervene in Iraq. 
(1) 678 – All necessary means, w/drawl, enforce resolution, create int’l peace

(2) 687 – creates conditions

(3) 1441 – Recalls 678, decides material breach, one more chance

(a) Did not expressly authorize military intervention.

(4) Draft resolution was not adopted and so the US took unilateral action

(5) Three arguments for the US action

(a) Acted in self-defense

i. Developing capability, state that is recalcitrant in its obligations to report what it has.  Would have the will and ability to hand them over to other states.  State is also adept in concealing the weapons – can’t find them. 
ii. Necessary – Question would be whether there was a developing capability and was this state at risk?  Was there some immediacy to the situation?  Was there a limited window in which to act militarily?  

(b) Acted to enforce outstanding resolutions

(c) Humanitarian effort

H. Bush intervention in Iraq

1. Need to preempt potential threat

2. Argument used by the administration still uses traditional notions of anticipatory self defense.  Requirements:

a. Necessity – Threat needs to be imminent and palpable.  

b. If the threat were carried out the harm would be “destructive.”  

c. The administration did not shun this definition, instead it attempted to extrapolate from it.  What makes this different is the statement that we need to adapt the concept of imminent threat to today’s capabilities and objectives of today’s adversaries (i.e. those who are armed with WMDs).  Therefore, states pose a “imminent threat” when they seek to acquire the technology necessary to build WMDs and actions of self-defense are justified not just to prevent the use of the weapons, but also to prevent the capability to build them. 

d. Kissinger, shortly after the Bush speech announcing his new preemptive fan, says that it cannot be either in the American national interest or in the world’s interest to grant states its own unfettered description of when self defense is merited.

3. When the US decided to take action in Iraq, what did we have to satisfy this imminent threat standard?

a. Intelligence that indicated that they were amassing WMDs.  

b. Assuming that there existed sufficient evidence to establish the administration standard that there was a developing threat, there is still the 2nd element.  
c. Need proportionality in the response.  What were we responding to?  What kind of response was necessary to stop that emerging capability?

(1) Was it necessary to depose a government?  
(2) Get Iraq out of Kuwait, establish international peace and stability was what was authorized in 678, but it also authorizes the use of force in all subsequent resolutions.  Does this expire?  Seems like it should eventually.  Cannot be a revival in 1441.  Each act or force should have separate express authorization.  
(3) In 687, they established a ceasefire and set up the inspections.  

4. Third justification is that this was a humanitarian intervention.  Although illegal, was there a HR justification?

a. There is a scale to the atrocities that will justify the intervention?  Has to be state acquiescence and perhaps transboundary effects.  
b. Motivation does count – has to be acting out of mainly a humanitarian purpose.  There is also always a preference for multilateral action.  

c. Needed an impetus and a recognition by the int’l community that there was a humanitarian crisis in form of a SC resolution.  Even if they did not authorize multilateral action, would have at least tacitly authorized unilateral action.

5. Diane Orleagers piece in book – Ch. 8, pg 371

a. Purpose of the article is to address the challenges that states in transition face emerging from a dictatorship into a democracy.

b. Overriding premise is that states in transition must prosecute certain violations of HR law and particularly those that have been criminalized.  Talking in particular of those that rise to the level of jus cogens – like genocide, torture, disappearances – in the context of state action

c. Int’l criminal law deals with individual responsibility as opposed to state responsibility.  

d. In some case, the notion of universal jxn applies.  Here, the focus is on the policy ramifications and the reasons for effecting prosecutions.  Why does the int’l community believe that state need to address the prior violations of regimes?

(1) The article is focuses on saying that states should prosecute for its deterrent value, and address an overriding sense of impunity.  To allow the community to develop respect for democracy.  To allow victims to testify and get a sense of closure.  
(2) Trials can be destabilizing especially where the military retains power after the confrontation ends.  

6. Jose’s piece – book pg 376

a. Need a policy to deal with past HR abuses for deterrence and to repair the damage.

b. Must be adopted with cognizance of the HR violations.  

7. Int’l Criminal Court

8. ICTY

9. Ad hoc tribunal in Rwanda

10. Special tribunals

a. Sierra Leone

b. Iraq 

I. Truth and Reconciliation Commission in South Africa

1. Hold this as a model for states that cannot create this type of special tribunal like in Iraq.

2. SA devised its own scheme and was taken as a result of a negotiated settlement b/c the national party and the ANC.  When the apartide system was abandoned, they neogitated a conditional amnesty programs.  Would be the TRC and then there would also be a board.  Perpetrators could apply for amnesty and in order to get it, they would have to go before the TRC they would have to confess.  If the amnesty board found that there was some level of truth remorse and if it found that there was a political objective, then it could grant amnesty.  

3. In the end the TRC issued a document that outlined all of the violations that occurred and there were many cases where amnesty was not granted.  

4. TRC was led by Archbishop Desmond Tutu.  Was less than the prosecutorial model, but worked well.  

J. Transitional Justice – Prosecuting Crimes after periods of instability.  

1. 5 primary types of accountability mechanisms

a. Int’l Criminal Justice Bodies – ICC, ICJ

b. Tribunals in Yugoslavia and Rwanda

c. Use of domestic courts to address HR abuses

d. Hybrid domestic int’l courts – Sierra Leone – blending int’l and domestic

e. Truth Commissions – In Argentine, El Salvador, Peru, and South Africa

f. Alien Torts Claims Act – Vs of HR abuses happening anywhere in the world can seek civil damages

K. Background on Ad Hoc Tribunals

1. ICTY and ICTR

2. Were created by the SC and the most important distinguishing feature is that they operate under the guise of the UN SC.  

3. ICTY – Res 827 in May 1993 and said that it was expressing grave alarm at the continuing and widespread violations.  Said that the situation was a threat to int’l peace and security (Art. 39) and acted under Ch. VII.  

a. Charter said that under these circumstances, the SC could take measures under Art. 42 (possibility of forcible measures) and Art. 41 (unforceable measures).

b. Under Art. 41 the SC is empowered to decide what is necessary under the circumstances.  What they did here is something that Art. 41 does not expressly provide for, so the question as to the authenticity of this action is a question.
c. Created a subsidiary body – ICTY – objectives

(1) Bring to justice persons responsible for violations – Punishment 

(2) Justice to Vs

(3) Deterrence

(4) Contribute to the restoration of peace

d. What did the SC take this measure as opposed to Art. 42 measures and was the SC empowered to create this body?

(1) SC did not have the ability to take Art. 42 actions b/c China and Russia would have vetoed.  

(2) There was some sense of convergence among the P-5 that the world was ready for int’l justice mechanism.  

(3) ICTY court decided that its jxn was one that it could decide for itself.  Said that if the conflict could be classified as an int’l conflict, then the SC had the authority to set the court up.

(4) Even if the SC can act in this case, then what permits it to take this measure?  Does Art. 41 permit the SC to take this type of action?

(a) Says that they can decide what measures to take.  Tribunal said that the SC has total discretion on which measures to take in any given situations.  Although the article lists some measures that they could take, however the list is not exhaustive.

(5) SC adopted the statute and later expanded the tribunals jxn to accommodate the conflict in Rwanda.  The two courts are really one.

(6) Jurisprudentially what is important is that the tribunals have worked to establish the definitional elements of the war crimes.  

(7) Tribunal is ad hoc, which means that it is temporary and is limited to events occurring from 1991 to the year when the tribunal is supposed to end.  Limited territorially to Yugoslavia. 

e. Backdrop on Ad Hoc Tribunals

(1) Have three trial chambers and they share an appellate chamber.

(2) Prosecutor at the ad hoc has the sole discretion as to whether to take a case.

(3) No death penalty – sentences are served in states that have offered housing to those convicted.

L. Hybrid Courts – Mixed courts

1. Function by virtue of a negotiated contract b/w the state and the UN

2. They are not a subsidiary body to the SC and are not overseen at all by the UN

3. The UN cooperates with the state in terms of financing and the involvement of the UN varies according to the negotiated K.

4. SC only created these two ad hocs but likely would have created one for Iraq.

5. Apply domestic law which has been enhanced to conform with int’l HR standards.  Work in post-conflict situations where there is no politically viable entity to try these cases in a domestic context.

6. Sierra Leon, East Timor, Iraq.  Cabodian tribunal has been in discussion for the last 10 years and is on the verge of some sort of ratification.

7. Cambodia

a. 2 million people killed in a three year span.

b. 1975 – military government of Cambodia fell to the forces of communist party

c. Previously,  the US was backing the gov. of Cambodia against the revolution.

d. After, all previous social and cultural institutions were abolished and when they entered the cities they said that the US were going to attack them.  This is how they got the citizens to move out to the country.  Nixon had started bombing Cambodia as a side component to Vietnam.  

e. Thousands died from exhaustion, disease and starvation.  Polpot targeted bureaucrats, intellectuals, monks, etc.  20% of population were killed.

f. 1979 – Polpot was driven out of power and civil war ensued.  However, they were still in some power for another 10 years. US backed them as well.  

g. Why did the int’l community fail to act?  The people in power had already cut off all trade and had basically secluded themselves, so the int’l community didn’t know what to do.  
h. The Vietnamese go in and back the Camere Rouge as the lesser of two evils.  Ultimately Cambodia approaches the UN and says that they need to create some act of reconciliation and wanted the UN to look into mechanisms of prosecuting.  
i. UN GA adopted Res. 135, which requested the SG to examine the request.  

j. Experts came back and said that if they were going to do a tribunal it could not be completely domestic, would have to be domestic.  UN lays down conditions.  Cambodia does not agree and eventually the UN pulls out.  Now they are trying it again.
(1) Chambers would address only crimes committed during the Polpot era 1975-1979

(2) Only leaders most responsible for the crimes

(3) Most judges will be Cambodia but decisions will require a super-majority with at least one int’l judge concurring.  UN can pull out at any point when it believes that the Cambodians are not acting independently.  

M. Iraq
1. Saddam is still in the custody of the US

2. Charges are arising out of several events – jxn of court is from 1968-2003.  Some encompass the invasion of Kuwait and the repression of the Kurds, including the genocide.  Also various religious and political executions.

3. Saddam refused to participate in the arraignment and did not have counsel at the time.  

4. US has sent a legal team to sift through the evidence and begin to put together a case for the prosecution.  US will fund the tribunal.  Has been talk of starting the trial by November, but the likelihood of this happening is very small.  

5. Now that the tribunal is set up and Saddam is in custody, need to do something to deal with the atrocities.  Is a criminal justice mechanism is the correct method and whether the tribunal will best meet these objectives?

a. It is different than the ad hoc tribunals, like the ICTY and ICTR.  Some say that we should not only have this tribunal, it should only be allowed to prosecute the big fish officials, and that the lower level courts should deal with everyone else.  There should also be a truth and reconciliation commission.  

b. Tribunal needs to be impartial, independent and fair.  Objectives need to be clear.  What are the objectives?  Is it to punish the perpetrators or to bring justice to the victims?  Is it to build respect for the rule of law?

c. Impartiality and independence – its appearance of impartiality and independence

(1) Rather than a hybrid court in Iraq, have a court that is populated almost exclusively by Iraqi nationals.  However, rather than being a purely domestic court, it is a court that is controlled by the US.  US is funding the court, and taken control of the documentation and creating the prosecution strategies.  The US is also picking the judges.  

(2) Despite good intentions, is it advantageous for the tribunal to be comprised in this fashion?  Can it even be independent and can the judges that have been put in place by the US be seen as credible?  

(3) Why has the US comprised the tribunal in this way?  

(4) The Special tribunal also has some Iraqi law that will allow the death penalty which is not allowed by int’l law, yet most of the offense are drawn from int’l law.  

6. Genocide is incorporated in the tribunal, as well as war crimes.

a. Definition of crimes against humanity is the same as that which is used under the Rome statute which adopted the ICC.  

b. Crimes against humanity – Art. 12 of the Tribunal’s statute – means the following acts 

(1) Murder, enslavement, rape, sexual slavery, persecution, forced disappearances, etc.  

(2) In order for a “regular” crime to rise to the level of a crime against humanity (which is only 2nd to genocide) we need to look at the language. 

(a) Any of these crimes when committed as a systematic attack

(b) Taken against a civilian population

(c) Acts are taken with knowledge of the attack.

(3) Statute for the ICTY continues to require, as well, that they happened in the context of conflict.  Aside from the ICTY, all others have severed this connection, including the special tribunal.

(4) What you need to show for intent for a crime against humanity is that the accused D knew that there was an attack, that there was policy and planning behind it, and at least had to be aware of a link b/w his conduct and the attack.  
(5) Has to be widespread or systematic – Was it large scale, was it frequent?  Or have to establish that the attack that was ongoing was systematic.  Involved a high degree of planning.  Don’t have to show state action, although it is hard to establish widespread and systematic w/o the acquiescence of the state.
(6) Attack is directed at a civilian population – will include enemy combatants that are no longer taking part in hostilities.  

c. Murder

d. Extermination – Means a mass or large scale killing as well as the intended inflict of conditions of life to bring about the extermination of a part of a population.  Different from genocide.  Here it does not matter why you are targeting the population.

e. Enslavement – includes trafficking
f. Deportation or forcible transfer 

g. Imprisonment – arbitrary and w/o due process

h. Persecution – requires a specific intent to target an identifiable group.  Same intent element as genocide, but the intent is not to destroy.  Intent to severely deprive a group of particular rights.  

7. War crimes

a. Models the Rome statute.  Talking about the laws of war, including the Geneva convention.

b. All boils down with dealing with armed conflict and the protection of human beings w/in that context.  

c. Grave breaches of the Geneva convention are addressed under the context of universal jxn.  See art. 13 of IST.  Do require a nexus with conflict.  
8. IST – Strategies for the defense

a. The ICTY was created b/c of lack of jxn by an act of the SC under Art. 41.  

(1) The tribunal decided for itself its jxn.

b. The first argument that the defense will probably make is that they have no jxn over him.  B/c of the American involvement it is a kangaroo court.

N. Milosevic 

1. 1999 when first indictment was issued which related to the events in Kosovo.  Clearest way to establish a link b/w M and what was happened on the ground.  Deported and killed many.  Was the first time that an int’l court issued an indictment against a head of state.  There is no genocide charge in the 1st  indictment.  Case hinged more on mass deportation (ethnic cleansing).
2. M lost power in 2000.  New ruler (Costunaga) allowed the police to arrest M at his home.  The ICTY asserted its primacy of jxn.  A group of int’l donors, including US, said that they would w/draw aid unless the government submitted to the ICTY.

3. Ad hocs operate different vis a vis domestic courts.  The ICTY and ICC have concurrent jxn, but the ICTY can assert primacy of jxn and the ICC cannot.  Rules for the ad hocs dictate when they can assert this primacy – when the domestic courts want to treat an int’l issue as a domestic issue.  Broad latitude for when it can assert its primacy.  

4. The ICC operates differently.  The US in its opposition to the ICC says that it fears the US nationals could be brought before this court.  ICC’s jxn is complementary to domestic courts, it cannot assert primacy.  It can take jxn only when a state asks it to or when the SC refers a matter to them.  Or when a state has failed to prosecute or when it is conducting a sham trial.  

5. After two arrests, 2 additional indictments were issued.  Amendment was issued on the facts relevant to Croatia and Bosnia (which included genocide).  Charges are based on theories of command responsibility and joint enterprise.  

6. Lessons to be learned at the ICTY and the question on how we are going to relate the conduct in M’s trial is more in form than in substance.
a. For command responsibility need to show superior / subordinance relationship.  Can be de jure or de facto.  There is no strict liability, so the fact that you are an officer does not make you immediately liable.  Have to have either actual or constructive knowledge of what is going on.  
b. Question on genocide is whether M had the specific intent to target muslims for destruction.  Although he did not carry out the acts himself, did he authorize other to do it.  

c. Was there a genocide in Bosnia?  Some say that it was an effort to cleanse, but no necessarily to exterminate.  

d. One of the things that has worked is taking the lower level indictments and taking those facts first.  Some things that haven’t worked are M taking two hour tirades.  Necessity for the appointment of defense counsel and tailor the charges specifically.  

X. Background on interplay b/w US foreign policy and Int’l HR

A. Influences to affect other country’s treatment of their citizens.

1. Congress

a. Foreign affairs committee

b. Subcommittees – Appropriations Process

(1) Virtually every dollar is linked to an articulation of a HR standard

(2) Foreign Assistance Act §116 – deals w/ economic assistance.  Also a § on military assistance

(a) US shall promote and encourage...a principle goal of the US shall be to promote int’lly recognized HR.  Legitimizes aid as a tool for the US to promote HR among other states.

(b) §116 – prohibits the granting of eco aid to countries the governments of which participate in a consistent pattern of gross violations of int’lly recognized HR.  

i. Exemption – Assistance is permitted when it will directly benefit “needy” people in the country.  This loophole is often used for other US interests besides helping the needy.

ii. US generally is highly criticized on its aid politics.  While the US gives the most money in terms of dollars it comes in last as a percentage of aid in national income.  
iii. On the other hand, why do we bother to give aid at all?  There is a national security interest.  Also economic interests in development.  Also the US takes some pride in its role as a champion in its role in HR.
(c) 502(b) requires that assistance be denied to those who are human rights violators.  Includes sales of defense materials.  Mandates that the promotion of HR be a principle goal of foreign policy. 

i. As of 1998, in terms of enforcement, the pres. also has to give consideration as to whether religious freedom has been violation.

ii. DOS is required to give a report on those countries that will be receiving assistance.  

iii. Exception – Security aid may be continued if  “extraordinary circumstances” exist which make it w/in the nat’l interest to continue such aid.

(3) Have appropriations requests coming out of the executive and then it goes to congress for evaluation.  

2. Executive

a. NSC – National Security Committee

b. DOS – Department of State

3. Judicial

a. Primarily the Alien Torts Claims Act
If writing on country, pull these reports off the DOS website.

4. Forms of military assistance

a. Equipment

b. Training of military

(1) Military officers and soldiers either come to the US to be trained or the US will send them to other places to be trained (School of the Americas).  Many HR violations come out of the School of the Americans and the claims are that the US is responsible for them to train them. 

c. Sometimes will fund purchases of weapons. 

d. Military Assistance Program

(1) Outright military assistance and services as part of its foreign aid package.

(2) Context of the war on terrorism – US has relied heavily on this for financing.

e. Reports are entitled country’s reports on HR practices.  Emphasis on civil and political rights.  Annual report was issued last May.  Was supposed to come out around when Abu Garib (“grave”)

(1) Viewed in a mixed fashion by HR groups.  Have been challenged for not being objective.  Focusing on states that are not allies of the US and failing to discuss china, for example.  

(2) Now DOS must also issues another series of reports – Report on acts taken by the US to encourage HR.  

B. Mexico v. US

1. M alleged that the US had violated the Vienna Convention.

2. Art 36 – Right of a detainee to be held “w/o delay” and the right to contact your consulat’s office in the state where you have been arrested.  Consulat has a right to be notified of the detention “w/o delay” if the detainee requests.  Detaining state has to forward to the consulate any info that the detainee wishes.  Detaining state also has the obligation to give effect to the rights articulated under this provision.

3. Why are these rights important?

a. The consulate arranges for legal representation.  If it is a criminal case, then will have court appointed attorney, but really it is better to have the attorney form the consulate.  The consulate attorney could speak the language and arrange for quality translators.  Lawyers can also develop evidence that you were mentally incapacitated, evidence about your past, economic circumstances, etc. 
4. M instituted these proceeding w/ respect to 52 of its nationals that were sentenced to the death penalty in the US.  Said that they were not notified and the people were never informed of their consular rights.  3 had been informed after their sentencing.

5. M was looking for the ICJ to say that these judgments should be vacated.  Procedurally, the ICJ was able to take this petition b/c the US signed an optional protocol that said that disputes that arise from the consular convention could be tried at the ICJ.  

6. Provisional measures were granted w/ respect to three detainees in which the convictions and sentencing was final.  

7. Court rendered judgment on March 31.  Vote was 14 to 1.  Court found violations on the part of the US.  Said that the US failed to provide consular info to 51 out of 53 nationals.  

8. M is bringing actions on behalf of nationals and its own right as well.  Nationals had right to be notified but so did Mexico in the consulate.

9. Wanted the US to give full and effective review and consideration to the convictions.  Also says that when it does so, they have to do this in something other than clemency proceedings and w/o the procedural default rule. 

10. US did not deny that they did not give notice at the outset. 

11. Court says that the US has to stay the executions on the three nationals that have been sentenced.  They court also addressed whether the consular rights rose to the level of internationally protected human rights.  

12. US argued that it did not violate the overall requirements b/c it did not fail to act “w/o delay”.  Court ruled that w/o delay meant that once it is realized that the person is a foreign national or once there is reason to believe that a person is a foreign national, then they must notify them of consular rights.  

a. Looked to the object and purpose of the treaty and what the drafters meant when they drafted the document.

b. Said that Mexico does not need to show that it would have offered consular assistance or that a different verdict would have been rendered. 

c. Court refused to void the convictions and found that the remedy lie in review and consideration.  Review had to be done in a judicial format, not in a clemency proceeding.  

XI. Alien Torts Claims Act

A. Ability of the US court to intervene on HR situations that occurred in foreign states
B. ATCA is a highly successful mechanism on many levels that Ps can avail themselves of:

1. US at the forefront of the movement

2. Advantages of US forum

a. To take a case out of the forum in which it occurred does lead to some neutrality

b. US judiciary is highly thought of and they will have a fair day in court

c. To obtain a judgment on damages – but often you will bring a case to fruition, but the ability to actually levy on damages on behalf of the P, not only compensatory but punitive. 

d. Accountability to create a sense of deterrence

e. To bar violaters from entering the US in the first place, so that the US is not a safe haven

f. Also is a good way for the US to demonstrate our commitment to HR.

g. Here the evidence is taken at a civil standard not a criminal standard.  

3. ATCA – pg 763 in text

a. DCt. shall have original jxn of any civil action for a tort only that is a violation of a law of the nations.  Jxnal grant to hear complaint brought by aliens that violate the law of the nations.

b. A required piece of the cases is that the D be served w/in the US.  Brought by aliens not US citizens

c. Law of nations is international law which is both customary and treaty law.

C. Filartiga v. Pena-Irala – Important case in the context of HR violations.  Held that deliberate torture violates international laws regardless to where the torture occurred.  
1. F was a doctor in Paraguay and he founded a private clinic to help the poor.  F was outspoken against the regime.  Then P kidnapped F’s son and tried to elicit from him statements that he could use against F.  They tortured him so badly that they killed him.  In Paraguay at the time they excluded crimes of passion.  They decided to take the body to his mistress’ home and made the husband say that he killed the boy b/c he found him with his wife.  

2. F was also an artist and he used to travel outside of the country to do exhibitions.  F photographed the body and sent the story and the photographs to Amnesty Int’l, who got the story to the int’l press.  F and his daughter were in the US with visitor visas and found out that P was also in the US.  P had overstayed their visas and so F instituted an action alleging torture claims and the killing was in reprisal to the father’s opposition to the government.  

3. The cause of action was wrongful death.  Were looking at US statutes and HR law. ATCA was asserted for jxn.  The DCt. said that they did not have jxn based on binding precedent.  Thought that the way that a state wanted to treat its citizens was w/in its discretion.  

4. 2nd circuit reverses the DCt. and finds that the court does have jxn.  At this point, P has been deported.  The case goes to judgment
5. App Ct. was faced with whether it had jxn.  They first turned to the ATCA which said that the court would have original jxn over torts.  Did it violate a treaty or the law of nations?  

a. Talk about treaties in the context of formulating int’l custom.  The US had not yet ratified the torture convention, so couldn’t really use that much except as customary law.  They find that an act of torture committed by a government official violates the law of nations. 

(1) Looked at the charter not as a binding treaty provision, but as evidence as to whether there exists a general custom which all states have assented to.

(2) Also look at the Universal Declaration of HR and the European Convention.  

(3) Looks at the constitutions of 55 nations that prohibit torture or cruel and unusual punishment.  

6. If it finds that there is a universal prohibition on torture, then it means that in terms of jxn, the ATCA provides for jxn in this context when a public official is involved.  
7. P asserts a variety of defenses.  Says that even if the tort alleged is a violation of int’l law, jxn can not be established consistent with Art. III of the US constitution.  Arising under clause – have jxn for cases arising under the laws or constitution of the US.  Does it prohibit transitory claims that occur on foreign soil?  If this CoA arises under the law of nations can the court assert jxn?  Yes, the court says that the principles of the law of the nations, which has always been part of the federal common law. 

8. P also argues that the customary law of nation as reflected in treaties and declarations that are not self-executing, should not be applied as rules of decision in this case.  

9. On remand, the DCt. addressed the issue of act of state.  Said that if somehow relations will be impacted with Paraguay then they would have intervened.  Paraguay took no official action.  Cases which are inherently political are generally declined.  Here there was no issue.  Very important that the US executive dept was behind F’s action and lobbied for him.
10. The magistrate entered a judgment that did not include punitive damages b/c he held that Paraguay law did not include punitive damage so this judgment should not either.  
11. If you have a judgment against a state then they would probably have assets in the US that you could levy on, but first would have to get through immunity.

D. Foreign sovereign immunities act (pg 795)

1. Provides for absolute immunity of states so long as you can establish statehood.  Then there are express exceptions:

a. The immunity attaches to the state itself not to the head of state.

b. Commercial activity exception – where a state tends to act more like a private entity, than a political state entity.  Need to show that the commercial activity had a connection to the forum.  

c. Still have to make sure that ATCA will apply.  

2. In order for an ATCA claim to go forward have to figure out if you can bypass the FSIA.

E. Marcos – Class action against Ferdinand when they were in Hawaii.  DOJ said that the ACTA does not provide for a cause of action.  The Ct. said that they do not signify the DOJ’s flip on this to bind them on how they can interpret the ATCA.  Phillipines said that they had no problem with the Courts moving forward.
F. Post-Filartiga – Two types of cases that HR groups were interested in moving forward – Trying officials and getting people able to collect on judgments.  

G. Can we apply ATCA to a non-state actor?

1. Toloren v. the Libyan republic – Armed attack on a civilian bus.  Said that the ATCA did not extend to the acts in this case b/c the PLO did not have qualifications of state.

2. Cottage case – 2nd step after Filartiga.  F said that the ATCA gives jxn over the torture of an alien by an alien official.  Cottage said that in certain other crimes which rise to the level of jus cogens, those not including torture under the ATC but including genocide and war crimes, there is not the necessity for showing state action b/c the law of nations establishes liability w/o the necessity of showing official action.  They just rise to that level.

3. Art III defense that D raised in Filartiga – How broad is the ATCA.  Remember that the D asserted this question of Art III jxn, and this continues to arise in varying context.  Defense is that Art III outlines 9 categories of federal judicial power.  Only one that could apply is “arising under” which permits for federal courts to take cases the arise under the constitution, laws of the US and treaties.  Whether the law arising under int’l CL can be brought w/in the scope of this penumbra to be brought under the “arising under” clause.
a. Argument is that the ATCA is a jxnal statute that cannot by itself confer SMJ.  Has to be another federal statement granting a cause of action.  

b. In Toloren, the judge wrote a separate concurring opinion where he articulated this argument.  The majority said that the ATCA not only creates the basis for jxn, but also creates and implied cause of action.  For congress to have articulated its intent that federal courts would undertake cases involving violations of the laws of nations, but not have intended for them to take these cases is a foolish argument.  

4. Alvarez Machane – Instituted a case against a Mexican national, Souza.  S had attempted to kidnap A from his office and  bring him to the US.  Camarana, an agent of the DEA was kidnapped and tortured for 2 days before they eventually murdered him.  A was a doctor and was seen in the home.  Said that A prolonged his life so that they could continue to torture him for the 48 hours.  Once A was in custody, they held him overnight in an hotel and brought him by private plane to TX and brought him before a federal court.  A moved to dismiss the case saying that bringing him violated an extradition treaty.  SCt. said that the fact that A was forcefully seized has no implications for whether the court could take the case or not.  On remand the court granted A’s motion for acquittal.

a. A goes back to Mexico and sues the federal government under the federal torts claims act and Souza under the ATCA.  DCt. dismissed the suit against the federal government.  They grant summary judgment against Souza.  This goes up against the 9th cir and affirms the judgment but reverses the dismissal of the FTCA.  Court said that the ATCA creates an implied cause of action for violations of the laws of nations.  Court is looking at an int’l norm prohibiting arbitrary arrest and detention.

b. SCt. says that it want to clarify the scope of the ATCA – does it provide a cause of action?  Are the actions limited to norms of jus cogens?  And whether a detention that lasts no more than 2 hours and results in no damage to the person violates the laws of nations.  

c. Current administration viewed this case as the case to articulate that the ATCA was not to be used as a grant of SMJ.  Said that there was no actionable cause of action here.  No norm of customary int’l law on these facts.  Then addressed the larger question – said that the ATCA should be applied as the authors intended.  Found that there was no reason to hold that the ATCA was a jxnal convenience.  Said that the ATCA is to be used sparingly and furnishes jxn for a small set of actions, but did not say that only jus cogens actions are actionable.  Said that courts should be sensitive to foreign policy considerations and give serious weight to the exec. branch’s view in these cases.  
5. Can get jxn over a corporate entity than we can over a state
a. Business argues that it has a chilling affect for foreign investment.  That the US courts will become the jxn of first resort and companies will not want to invest overseas. 

H. Doe v. Unocal – Ps filed against some Unocal, Burmese military regime, etc.  Ps alleged that the Ds were responsible under the ATCA for violations such as murder, rape and forced labor.  Acts were perpetrated by military who were hired to guard the pipeline in Burma.  Unocal had a 28% investment in the project.  Called the military in to provide security and there was a question of whether the military was also forcing them to work.  Case was instituted in CA b/c Unocal was based there.  Dismissed the case against the Burma military under the Foreign Sovereign immunity Act.  This is pre the decision in Alvarez Machane, but the court found that corp’s fall w/in the ATCA.

1. DCt. decides that there was not a sufficient connection b/w the military and Unocal b/c there was no evidence that Unocal has participated or influenced their conduct, conspired, etc.

2. Then went up to the CoA.  

a. Is this case actionable under the ATCA?

(1) Civil action – yes 

(2) Brought by non-national – yes

(3) Showing of a violation of a treaty or the laws of nations – yes 

(a) Allege rape, murder and forced labor and torture.  Violations of the laws of nations.

b. Court says that the nature of these violations indicate a violation of the law of nations.  Find that forced labor is a modern variation of slavery.  Unocal did not participate directly in these acts, but Ps argued that Unocal aided and abetted.  
(1) Actus Reus – Practical assistance or encouragement which has a substantial effect on the perpetration of the crimes of murder and rape.  

(a) Said that they hired the Military, knew that they were on the premises, told them where the security should be and at what time.

(2) Mens Rea – Actual or constructive knowledge that the accomplice’s actions will assist the perpetrator in the commission of the crime

(a) P’s presented evidence that the military committed acts of violence and that Unocal knew or should have known that the military did commit, was committing and could continue to commit these tortuous acts.

(b) Said that they should know that its conduct – including the payments and instructions where to provide security – would assist or encourage the military to perform these violations.  It was a common fact that the Burmese military was an oppressive force.  Said that the US state department has just issued a report about how the military had done this in the past. 
(c) Established that NGOs went in and met with Unocal officials who admitted to them that forced labor could be a problem, but says that that was unavoidable.  The NGOs continued to send info about what was happening, but Unocal just pressed on.

(d) Unocal does not need to share the mens rea of the perpetrators or the precise crime that the principle decides to commit.  

(e) Court found a material issue of fact for murder and forced labor, but not torture.

(3) Concurring decision – Articulates a different standard to establish 3rd party liability.  Should we apply aider and abetter standard or domestic standard?  

3. Also there is the Torture Victim Protection Act (TVPA)

a. US became the 1st country in the world to enact legislation specifically on torture victims.  It expressly provides a cause of action in federal courts.  Applies both to US citizens and non-citizens.  Applies to acts that were undertaken under color of law.

b. Applies to torture only

c. Express requisite of establishing state action – defined as actual or apparent authority, color of law, of any foreign nation.

d. Expressly creates a cause of action in addition to providing a jxnal grant.

e. Expressly does not include actions by US officials.  

f. Permits for an award of punative damages.

g. Procedural limitations

(1) Must establish exhaustion of domestic remedies

(2) 10 year statute of limitations form the time the cause of action arose.

h. Prohibits the defense of superior orders as a defense.

i. Act expressly provides for liability on a command responsibility theory.

(1) Can impute responsibility under a command responsibility theory if can show subordinate relationship and that he knew or should have known that his subordinate would commit these acts, or failed to punish thereby allowing the acts to be committed again.

j. The TVPA and the ATCA are concurrent.  The TVPA is just more tailored.

k. There was an action brought by Vs of the Rwanda genocide brought against a leader of the CDR which created the militias.  Was also the owner of the state run radio station which spouted the propaganda.  Was never a government official, but the court allowed the case to go forward finding that the Ps had established that he had color of law apparent authority and acted in concert with government officials. 

I. US and International HR

1. State of HR protections post 9/11

2. Is the US violating Civil and HR in the context of national security?

a. Not saying that the US should not address the threat of Al Qaeda

3. Bush administration has created the National Civil Liberties Panel – Board on safeguarding american’s civil liberties 

a. Consultative body that does not have subpoena power and does not take witnesses or documentation

b. Has been criticized for lacking impartiality.

c. Pertains to citizens only so does not address violations to refugees

4. Violations are occurring

a. Hardest hit are refugees, immigrants and minorities

b. In the part years, immigrants from the middle east and south asia have been targeted as a threat to int’l security

c. Before 911 the US was taking in about 90,000 refugees, afterwards the numbers fell to 30,000.  May be back up to 50k at the end of the year.

5. Racial profiling has also expanded

a. Based on ethnic or religious appearance

6. Question of transparency

a. Highly secretive administration.  

b. Exec order 13292 seeks to restrict the parameters of the freedom of information act.  Creates a presumptive refusal on any FIA request.

7. Personal privacy

a. The Patriot Act – passed by congress in fall 2001

(1) Many representatives have now said that they did not bother to read the draft before they voted

(2) §213 allows for “sneak and peek” searches and seizures.  Means that you do not need to satisfy a higher standard of probable cause.  Can go in and look but cannot take anything.  Then can go back and use the information that you found to satisfy PC and get a warrant

(3) Also a similar restriction for wire taps

(4) Another allows the FBI to keep tabs on what books you are buying or checking out of the library.  

(5) §214 – 215 are due to expire in 2005 along with other provisions.  Talk about whether the administration will be able to extend the patriot act. 

b. Many states have taken resolutions saying expressly that they will not be bound by the patriot act.  

c. Foreign Intelligence Surveillance Court – Authorizes counter-intelligence and other authorizations.  Does not try cases, but issues warrants.  Operates at the level of an appellate court, but operates solely in closed proceedings. 

8. Security Detainees

a. Now have a complex approach to detention – blend of criminal and military law.

b. Places unprecedented powers on the executive

c. Detainees at Guantanamo Bay – government has said that they are unlawful enemy combatants.  Do not want to make them prisoners of war, b/c then under the Geneva conventions they would be entitled to rights.

(1) SCt. said that the detainees have a right to challenge their detention before a federal court.  In response, the pentagon set up a process, but still denies detainees the right to counsel.  Is not before a federal court, it is before a panel for enemy combatants.  

(2) 350 detainees have appeared and either 140 of them have been found that have been properly held.  

d. DC court ruled that the panels were unlawful.  Said that they were not competent to decide whether detainees should be held and deny access to lawyers.  
e. After status review, they go to a military commission.  Most significant criticism is that they apply for no appeal to a civilian court.  Can only appeal to the Sec of defense or the president.  

(1) Discussion now is whether to transfer the detainees out of Gitmo and start court marshall proceedings at another US base.  

f. US citizens have been detained at Gitmo arising out of the military intervention in Afghanistan.  There were two – Hamdi and Padilla – that were being held in south Carolina and were labeled enemy combatants.

(1) SCt. said that they were entitled to counsel.  Hamdi was sent back to Saudi Arabia and cannot reenter for 10 years.  

g. Material witnesses – people have been held for prolonged periods of time as possible material witnesses.  Have been said that many of them are cases of mistaken identity.

9. Prison Abuse in Afghanistan, Iraq and Gitmo

a. Many involve death in US custody.  

b. There are also secret facilities in Iraq and Afghanistan where suspects are detained outside public scrutiny.  Called ghost detainees and their names do not appear in records.
c. Don’t know what is begin done to them.  Probably at least a 100 detainees.  

d. There are 100s of investigations regarding Abu Garhib and others. 

10. Extraordinary Rendition

a. This is when we sent people to other countries b/c we could not torture them.  They are seen as extraordinary threats to national security

b. They say that this is not a violation of the Geneva convention or the torture convention.

c. Art. 3 says that you cannot transfer people to another country when they know or should know that they will be subject to torture.

d. In some cases, there were specific questions that the CIA gave to the detaining authorities.  
e. Aggressive counter-terrorism measures that point to activities here and in other places.  

11. The precedent that is being sent by these measures is different that pre-911.  

