THE BASICS

I. The Concept of Human Rights
a. Characteristics:

1. Inherent - Every human has HR; not granted or bestowed by the government/sovereignty

A. You cannot take them away or abolish them

B. Certain HR can be restricted or suspended during times of crisis/strife/war

2. Inalienable - You cannot give them away or K it away.

3. Universal - They apply to all humans, regardless of gender, race, political opinion, latitude, longitude

A. But the treatment of HR differs depending on how they are enforced!

B. Sovereign governments are the first line of defense for HR; but different governments have different capacities to enforce HR ( contingency on resources
i. There are no hierarchy among the rights;  however, there are limited resources and there needs to be PRIORITIES.

ii. Decisions are made by the leaders of the sovereign states, people through elected representatives, judges.

C. The fact that HR is enforced differently throughout the world, however, is not contradictory to the fact that HR is universal!
D. Cultural relativism – different things might have different meanings in other cultures (e.g. genital mutilation: in some cultures it raises status)

i. Ethical relativism – all moral codes have equal value (extreme view); no moral code can claim universality (moderate view)

ii. Normative relativism – it’s wrong for people in one society to criticize and try to change the values of another; need tolerance; look at context!

E. HR are the common denominator of all human societies

F. Dissent is more crucial than consensus (these are the engines of change!); focus more on the minority

4. Indivisible  - Cannot be separated; people cannot just have some of them

5. Interdependent - Making progress on one front adds to the others; e.g. progress in equal education helps women’s rights by giving opportunity. 

6. Interrelated - If you don’t have one, you don’t have them all.

A. Once again, no hierarchy in rights.  But some are easier to enforce than others (some require programs to be in place while others are easily implementable)

7. Dynamic and Evolve – it changes as economic, scientific, political, etc. factors change.

A. Perceptions/needs change before the law changes

B. Created by the tension between what the law is (de lege lata) and what the law should be (de lege ferende)

b. Natural law vs. Positive law

1. Natural law – laws that are a part of our human experience; because we are humans, there is a certain minimum code of nature for things that we ought and ought not to do; hardwired in our brains either through evolution or creation ( cannot change it!
2. Positive law – created law; human-made law ( you can change it, add things to it, etc.

3. HR seen as natural law based on a series of axioms (statements taken as inherently true!)
c. Individual v. Collective Rights

1. Collective rights are rights of a group of people.  Most important is the right to self determination!

2. However, HR’s do not necessarily trumps others.  Some are just easier to enforce than others and limited resources might allow for the easier to enforce ones. 

d. HR vs. Human Duties

1. Every right has a corresponding duty.  All rights can be articulated in terms of duties.

2. However, it’s no so simple for HR.  There are disadvantages of articulating HR in terms of duties:

A. Duties are more context bound and less subject to universalization.

B. HR puts the individual at the center and the state is the one that has the duties.  Human duties impose the burden on the individuals and lighten the burden on the state.

II. The Basics of International Law

a. International law – the law of the “international community”

1. Members of the int’l community are subjects of int’l law ( they have int’l legal personality to have rights and duties under int’l law.

A. States – absolute personality ( THEY MAKE INT’L LAW

i. They don’t recognize superior authority; if you have a gov’t, territory, population, and you exercise exclusive gov’t powers over that territory and recognize no superior authority to you, then you are sovereign ( state!

(I) All states are equal because they are sovereign (“horizontal community”)

(II) IL prevents this community of states from being a anarchic system.

B. International organizations – functional personality ( they have int’l law making powers only if they are given to them by their members and only limited to that; limited to only what they need to achieve their goals.

C. Legal and natural persons – limited personality ( have rights and duties under IL, but are limited 

i. Individuals – have inherent rights under IL (HR) and certain duties (Int’l criminal law – genocide, war crimes, etc) and can lead to international criminal responsibility

(I) HR are under IL because it follows a person (no matter which state they are in, or if they even belong to a state)

(II) No law making powers – but can lobby

(III) Can also act collectively through NGO’s – legal status of these orgs is regulated by laws of countries where they operate.

(a) There are also hybrid organizations (public and private) – Int’l committee of the Red Cross, etc.

2. Objects of int’l law (territory and natural resources) – do not have rights and duties but are merely the object of subject’s rights and duties

b. Primary Sources of IL

1. Customs = (1) consistent practice of majority of the states supported by (2)  the belief that the practice is obligatory (opinion juris = belief of obligation)

A. Both are needed!

B. Once formed, it is law for ALL STATES, regardless of whether they participated in the formation of the customs.

i. Exception: Persistent Objector Doctrine – one state that consistently says it will not be bound by a particular customary IL.  This doctrine allows the persistent objector to stay out of the CIL because you cannot keep IL hostage to one state!

C. Existence – look at state practice (official acts of states – laws, actions by officials, by public authorities); majority of the states

i. Also look at time – how long does it need to be followed for before turning into a custom?  (e.g. Human cloning came up quickly; slavery customs came up slowly)

D. Jus Cogens (Compelling law) = a norm of customary IL that is so important that at no time states are free to violate or derogate by creating treaties that provide otherwise. (e.g. slavery, genocide, torture)

2. International treaties = obligations that states expressly and voluntarily accept between themselves in agreements; AKA conventions, agreements, accords, pact, memo of understanding, covenants, etc.
A. They are written documents; codified rules that only bind the states that ratify them.  No legal force to those outside of the treaty.

B. Treaties can cover areas not covered by customary law, or can overlap and thus codify customs or can derogate from it.  They can also eventually lead to customs.
C. Cannot create a treaty against jus cogens.

D. Steps of treaties:

i. Negotiated and drafted

ii. Adoption – negotiations closed, this step is for states to sign them – no legal effect yet.

iii. Ratification – legislatures in states ratify and incorporate it into their domestic law; only becomes law if they ratify them. (some treaties require minimum ratification for it to go into effect) – after treaty goes into force, other states can accede or withdraw.

iv. Reservations and declaration

v. Entry into force

vi. Protocol – treaty within a treaty; some states might want more specificity

3. General Principles of Law – principles of law found in all legal systems around the world; very generic, and not very helpful for practical purposes of this class
A. E.g. – contracts freely entered into should be followed through, double jeopardy

c. Subsidiary Sources of IL

1. Rulings of courts – mostly international courts
2. The writings of international scholars
III. Basic Structure of HR

a. 3 levels of protection:

1. National – Where HR are protected and enforced first

2. Regional – Europe, Americas, Africa
3. Global – UN

b. How it works:

1. Start off in national mechanism for enforcing HR – national remedies need to be exhausted in order to move on. 

A. This is because of a matter of fairness to the national gov’t, they are culturally proficient and the simplest body to address the problem

B. But, not every system if good; access to courts might be limited, judges might not exist.

2. Then can go either to regional OR global (these are subsidiaries to the national level)

A. They are complimentary – generally, going to one forecloses the ability to go to the other.

IV. How Treaties Work
a. General

1. HR treaties = negotiated formal legal docs imposing binding obligations upon those states to protect & promote rights and freedoms of individuals
A. HR treaties are generally state to state – incentive is to mutually enforce
2. Signatories – state that sent representative to sign on to a treaty (first step)
A. Signatories on becomes parties to a treaty if they are RATIFIED (consent to be bound to that treaty)
B. Only obligation that arises from signing the treaty is to not work against it.
C. Almost all agreements require ratification and are not binding upon mere signature.
3. HR treaties are generally open indefinitely for signature (to allow all to join in), while most others have closing dates.
4. Treaties are entered into force when a minimum number of states ratify or accede to it; not law until it enters into force.
A. For HR treaties, when they entered into force, they created bodies and enforcement mechanisms
b. Interpretation

1. 1969 Vienna Convention – treaty on treaties; codified IL on treaties and how they are governed – considered to be Customary IL

A. “Interpretation in good faith in accord with ordinary meaning” – object and the purpose of the treaties come before the text of it

i. Need to look at CONTEXT (subsequent agreements made on the same subject matter; subsequent practice and application); CONTEXT TRUMPS EVERYTHING – as circumstances change, the meaning of treaties can also change!
B. “Can also look at the prepatory work of the treaty” – article 32

c. Reservation

1. Vienna Art 19 – States can make reservations unless:
A. The treaty prohibits it (maybe b/c it needs uniformity)

B. The treaty provides certain things that reservations can be made on an it isn’t one of them

C. Incompatible with the goals of the treaty.

2. Reservations = making exceptions to specific portions of the treaty; modifies a legal obligation
A. Need to be specific and transparent: cannot just say you will follow to the extent of my own Constitution.

B. States need to take into account the whole affect of ALL the reservations.

3. Objections to the reservations – cancel out reservation.  If country A objects to country B’s reservation, A can protest to B’s conduct contrary to the treaty, while the other countries cannot because of the reservation. (The risk you take in making reservation)

A. Need to (1) be made in good faith (2) compatible to the purpose of the treaty

B. If reservations are made so that it is vague why it is being reserved, more likely to get objections about it

i. E.g. US and non-discrimination; it was about affirmative action, but it wasn’t specific so Finland objected to the “understanding” which Finland considered a reservation in disguise

ii. E.g. Sweden and separating youth and adult prisoners; they thought it was beneficial to rehabilitation – no objections.

4. Declarations = no NOT modify legal obligations.

5. HR Committee has the last word on whether to allow the reservations or not for ICCPR; for others, states have the last word!

6. HR treaties usually allow reservations; better to let them in with exceptions than not have them in the first place (sinner inside the temple)

A. Vienna Convention – states cannot defend a violation of IL by stating inconsistent or lack of domestic laws.  Must have domestic laws already adopted to give force to treaty obligations!

d. Termination

1. Vienna – a treaty with no provision for termination is not subject to denunciation or withdrawal unless:

A. Parties intended but forgot to write it in (not very likely, last article is termination usually)

B. Right of doing so may be implied by the nature of the treaty

i. Opinion matters a lot!

ii. HR Committee General Comment 26 – must look at Customary IL by looking at Vienna Convention.

2. HR Treaties are inherent so there is no logical right to withdraw or terminate the treaty.  Inherent and inalienable rights!  Withdrawing serves no purpose!

3. Termination = treaty  no longer has effect

4. Withdrawal = taking yourself out of a treaty – opposite of ratification

5. Denunciation = formal rejection of a treaty

e. Supremacy/Primacy
1. The fundamental principle that HR are prime above all other regimes of IL

2. HR are supreme because they are inherent!

3. Other perspective – first you get the money, then you can focus on HR!

4. Depends on the point of view we are looking at.

V. The Concept of Law

a. Law = sum of formal laws and principles; the “software of human society”

1. It is more than just what is emanated from the governmental authority ( this is enforcement mechanisms and remedies (which are given too much attention in the definition of law)

b. Legitimacy = based on general moral principles

c. Ideally, law and legitimacy are in sync.  But they are really not:

1. Invading Iraq – was unlawful, but legitimate

2. Nazis and Jews – was lawful, but not legitimate

d. Soft Law = law that is becoming hard law.  It lacks in remedies and enforcement, and international legal responsibilities.

1. These still have effects on states behaviors because it influences them: (1) going forward with knowledge of the trend of the community and (2) retrospectively, my behavior is no longer acceptable.

2. Primary soft law = normative texts that are not binding by treaty, but treaty-like in their form, adopted by body with high legitimacy (E.g. declarations, agendas, etc.)

3. Secondary soft law = outcomes of bodies created through primary soft law (E.g. recommendations by commissions, general comments, etc)

e. Certain things are better by being soft law ( broader base, nations may be more willing to follow soft law rather than be fully committed to hard law. 

1. ( but societal pressures can only go so far.

HR OBGLIGATIONS
VI. HR Obligations of States
a. States = gov’t + people + territory
1. We need them because they have the tools and power to fulfill HR 

2. Problem – a lot of countries do not have that attitude and think it’s job is to control their people and HR just gets in the way.  ( democracies are a lot better at addressing HR.

3. Freedomhouse gives scores to countries based on objective criteria about their democracy.

b. Treaties that show obligations of states

1. IPPCR art 2 (1966) – states…undertake to respect and ensure to all individuals within their territory…

2. American CHR art 1 (1969) – State parties…undertake to respect the rights and freedoms… ensure to all persons subject to their jdx the free and full exercise of those rights and freedoms

3. Euro CHR art 1 (1950) – contracting parties shall secure to everyone… rights and freedoms

4. African CHR art 1 (1981) – member states… shall recognize the rights, duties and freedoms…shall undertake to adopt

c. Actions of officials:  In HR, actions of government officials within their official capacity and private capacity are attributable to the government.  Even when they exceed the limits of their powers, the government is still responsible because it was the government’s responsibility to ensure the acts of its agents.

d. 2 types of obligations:

1. To the individuals

2. To the other governments that ratified the same treaty

e. Central government is responsible for violations of HR
1. States can be unitary or federal.  But if CA violates HR, then US is going to be responsible

2. Idea that states are “BLACK BOXES”

f. State responsibility for private actions

1. There will be responsibility if the state ratifies the private actions in violation of HR.

2. If there are HR violations committed by private individuals, then state has to:

A. Use due diligence to prosecute and punish them

B. Prevent violations through deterrence (put laws in place and enforce them)

C. Provide remedies (must be effective)

3. Example: Onerylidiz v. Turkey (slums on waste dump case)

A. The city knew the dangers and should have warned them.  Government was negligent for what happened.  Turke should have exercised its due diligence.

g. Obligation of means vs. results

1. Means – obligation to do ( more economic, social, and cultural rights

A. Governments can try their best but can fall short of full performance.  But we can’t expect them to because there are circumstances when it comes to an affirmative obligation to provide services

2. Results – obligation to not do ( more civil and political rights

A. Governments are responsible if they fall short.  E.g. cannot take away person’s life arbitrarily.

h. Potential reason for why obligation on state

1. They are the only entities allowed to use violence

2. They are qualified: they have the maximum available resources; they have all the cards (Valasquez Rodriquez Disappearance Case)

i. Who are individuals within their JDX?

1. Anyone who happens to be in the territory of the state

2. Anyone within the powers of the state (smart bombs by US to Serbia…)

j. Example: Valasquez Rodriguez Disappearance Case (1st IA Court case)

1. Individual is disappeared by Honduras.
2. Problem – the state has all the cards and its hard to prove that they made the person disappear

3. Solution – shift the burden to the government after showing (1) widespread disappearance problem in region (and showing that people who disappeared were opposing the gov’t) and (2) that the person has been missing.

4. Forced disappearance (art 2 of int’l convention against forced disappearance) = arrest, detention, abduction or any other form of deprivation of liberty by agents of the state or by persons or groups of persons acting with the authorization, support or acquiescence of the state, followed by a refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person, which places such a person outside the protection of the law.
A. Rome statute for ICC classified forced disappearances as crimes against humanity and therefore have no SoL

B. Before being a crime against humanity, the courts considered it a case of continuous kidnapping until the body actually appeared to overcome the SoL problem.

5. Government of Honduras did not use due diligence to prosecute, deter, or provide remedies.
VII. HR Obligations of Individuals

a. Duty to obey the laws that have been passed by the legislature,
1. Treaties only bind states

2. Customary IL, however, binds individuals as well!

b. Illegitimate laws

1. Individuals cannot use superior orders as a defense against international crimes (laws of war, crimes against humanity, crimes against aggression, genocide, etc)

2. Superior orders, however, are a defense against HR violations that do not amount to international crimes.

c. Shell Case – Using Alien Torts Statute (ATS) as a basis for jdx over individual crimes in violation of HR laws abroad.

1. The case said that you need to have a SPECIFIC claim of violation of IL.

2. Policy reason against interpreting the statute as such – it would allow foreigners to sue other foreigners for acts that were committed abroad, leading to a flood of cases and one country enforcing laws for the rest of the world. 

A. But, the US has a better system, and more justice can be done in the world.

VIII. HR Obligations of International Organizations
a. Int’l Org = agency of sovereign states that get together to carry out the tasks made by the members of the organization (e.g. UN, European Union, Council of Europe, etc)

1. Int’l orgs only are superior in sovereignty if states allow them to so be.

A. E,g. the UN security council has power under the Charter to make binding decisions (the charter must be accepted in order to be a part of the UN’s membership)

b. Int’l orgs are not subordinate to states

1. Enjoy immunities – cannot sue them in any court of the member states. 

A. Problem – this takes the responsibility of enforcing HR beyond the reach of individual complaints.

c. Peacekeeping operations

1. UN does not have an army of their own.  They are provided by the member states, but some states maintain command and control over their soldiers (e.g. US)

2. Command and control can make a state liable for the actions of its soldiers.  However, states like Bangladesh give command and control over to the UN (they are official UN actions that are protected by immunity)
d. Courts:

1. International Court of Justice – States v. States

2. European Court of Justice – S v. S, S v. Community Organs, CO v. S. indiv. v. CO.

A. But only through filter of the domestic courts

e. Although they cannot be sued, int’l orgs can get pressure from NGOs to implement processes that put checks on their power (E.g. World Bank implementing an Inspection Panel to check internal policies.)

Global System for Protecting HR (Procedures) – United Nations
IX. General UN

a. Consists of every state in the world except the Vatican

b. Random fact – Switzerland was last to join in 2002: this is because members of the UN have obligation to act and they wanted neutrality.

c. Criticism – a lot of the spots on the UN are on rotation among all of the states so it is possible to have a notorious violator of HR leading.

1. However, it is because of the concept of equitable geographic representation – might be unqualified or might have countries contrary to goals, but its better to have the sinner in the temple than outside.

d. Structure

1. Security Council – only body that can create laws binding for the whole membership (resolutions), which are passed with 2/3 majority vote
A. 15 members; 5 permanent seats (US, China, UK, France, Russia), 10 seats on rotation.

2. General Assembly – plenary body with every state having a seat (192)

A. No binding powers – merely a forum where states discuss about common problems

B. Instead they adopt resolutions (including the Universal Declaration of HR), negotiate treaties (but states must ratify them), and conduct studies.
C. ECOSOC – subset of GA having special competence in development; makes recommendations and sets up commissions
3. Secretariat – bureaucracy headed by the Secretary General (who is chosen on rotation) 

A. High Commissioner on HR – in charge of whole HR machinery

4. 2 main bodies dealing with HR

A. HR Committee (treaty body)

B. HR Council (charter body) – used to be the HR Commission

5. International Criminal Court not a UN body because the US did not adopt it.

e. UN Charter (1945) – constitution of the UN (treaty that established the UN)

1. Goals – maintaining peace and security; HR is used as a way of obtaining peace and security

2. Article 55, 56 – members pledge to take join and separate efforts to follow the goals and purposes of the UN ( legally binds members by using the word “pledge”

3. Does not have any particular provisions on HR, but creates mechanisms and procedures that handle HR as we know it.

f. Universal Declaration of HR (adopted 1946)

1. NOT A TREATY, but rather a non-binding resolution of the GA
2. For about 30 years, this was the only UN document that addressed HR

3. But the values in the UDHR were codified into the ICCPR and the ICESCR

4. UDHR also is a part of Customary IL ( many states have it in their Constitution (opinion juris; state practice)

5. UDHR + ICCPR + ICESCR = International Bill of HR

X. Charter System (Source of power and created through UN Charter)
a. Apply to every member of the UN

b. Main HR body is the Human Rights Council (previously the HR Commission until 2006 – which was set up by ECOSOC)

1. Changed from HR Commission to HR Council because of credibility issues; the Commission only focused on Israel and Palestine when there were other HR violations going on.  Without legitimacy, there is less persuasive power ( “Why should I do what you say when you have more HR violations that me?”

2. HR Commission was made up of 53 members determined by a complicated formula based on representation from each region.

3. ( the HR Council has a similar design (despite Kofi Annan’s suggestion to have 12 elected by the whole membership) – 47 members representing regions
c. Use the Universal Declaration of HR as a standard for enforcing HR.  It also uses the body of practice in the UN system.
d. What the HR Council does:

1. HR codification and development

2. Procedures to discuss HR situations (not procedures for particular complaints or cases)

3. Universal peer review – reviews on groups of 60 states/year in 4 sessions before the council to state whether there was any progress made in promoting the rights of the UDHR.

e. Procedure: Resolution 1503

1. History: created by ECOSOC; 1st procedure in UN level, reformed in 2000, 84 states review since 1970

2. What it covers: “consistent patterns of gross (substantial bloodshed) and reliably attested violations of HR and fundamental freedoms at any country of the world”

A. There needs to be a combination of sources for it to be reliably attested.

3. Who can trigger the procedure?

A. Any individual or group (NGOs) with direct and reliable knowledge of such violations 

B. NO ANONYMOUS SUBMISSIONS

4. How to trigger the procedure?

A. Send to Office of High Commission on HR through mail or email including:

i. ID victim

ii. Purpose of complaint, 

iii. Rights and freedoms violated (using the UDHR  and other specific HR instruments such as treaties), 

iv. Facts (the more the better, media reports not enough)

5. Admissibility:

A. Within reasonable time

B. Domestic remedies must be tried

C. No abusive or insulting language

D. Avoid overlapping with other procedures

E. No politically motivated complaints or against the principles of the UN.

6. Timeline:

A. Submission (beginning of May)

B. Secretariat gets over 20K a year and screens

C. Forwarded to gov’t concerned (has 12 weeks to reply)

D. Aug – working group meets and talks to gov’t (but everything is confidential)

i. You don’t know what happens thereafter.

ii. It is a matter of diplomacy, not advertisement

E. Can dismiss it, keep it, or forward it to the HR Council.

F. Council can make a public list of bad actors.

7. Advantages – 

A. can be used against any country, 

B. doesn’t need to be followed up after simple procedure, 

C. can reach the HR council, 

D. can have significant effects on the government by just going through the process, 

E. NGOs can do it, 

F. can draw UN attention to the problem.

8. Disadvantages –

A. Don’t know what’s going on

B. There are a lot of submissions

C. Don’t know how gov’t responds

D. Takes a long time

E. Some of the members of the HR council have less than stellar HR records

F. Cannot be used for individual violations

G. Strict confidentiality – cannot be used as publicity.

XI. Treaty System (Source of power and created through treaties)
a. Treaty bodies only apply to those that ratified the treaties creating them; looks at HR under specific agreements that states become a body to (by looking at each article of treaties that apply)
b. The Bodies:

1. Most treaties have a corresponding committee to enforce the treaty.   ICESCR does not have a body created by the treaty itself, but by ECOSOC resolution.

2. Composed of independent experts in a given field of IL

A. Elected by states parties to treaty in question

3. They are serviced by the Office of the High Commissioner of HR; secretariat staff members support the workings of these bodies, research, prepare docs, assist reporting

4. What they do:

A. Monitor and oversee implementation of treaties by states

B. Examine and consider state reports on implementation, protection and promotion of rights detailed in the treaties

C. Make suggestions and recommendations to the parties

D. Designed to support vulnerable individual and groups against the states (monitoring process)

E. Invite more NGOs and some even hear communications brought by individuals

c. Reporting Process

1. Ratifying and acceding to a treaty also creates an obligation for states to report

A. Usually a report within the first two years; then every 2-4 years

B. Required provisions: what laws are in the books, structure of judicial system, cases that came up

C. Once report is submitted, delegation is requested to come in front of committee to defend its situation.

d. Complaints and Communications Process

1. Individual complaint process is available in some, but not all committees (available in HR Committee, CAT, CERD, CDAW, Disability committee)

A. Just by being a part of these treaties doesn’t mean the state submits to the jdx of the committee.  Some treaties do, while others require states to ratify optional protocols for accepting the competence of the committees (E.g. US is party to ICCPR but not to optional protocol for HR Committee)

2. Some also provide for state to state communications (where states bring complaints to other states) ( never been used before

3. Procedures for Individual Complaints

A. Anyone within a territory may bring a complaint alleging a violation of rights provided under a treaty to the committee
B. Each committee has it own rules but these are generally applicable.  Requires:

i. Admissibility

ii. State in question must be a party to the treaty

iii. Must have recognized the competency of the committee through optional protocol or binding declaration

iv. Event must have occurred after the treaty has been ratified (some exceptions for on-going violations)

v. Need to look at the particular reservations

vi. Domestic remedies must have been exhausted or they were practically unavailable to that individual or it was discriminatory

vii. Reference must be made to specific articles of the treaty

viii. Cannot be anonymous

ix. No class actions except racial discrimination and discrimination against women.

C. They may also look at previous jurisprudence to expand on meaning and observations of reports of states.

D. Most committees look at admissibility and merits at the same time. ( state gets opportunity to respond ( individual has opportunity to respond (solely on written submissions)

E. If committee makes a finding, states are required to report on steps to improve situation or stop someone from getting executed.

F. Committees can refuse to hear if it has already been heard or decided through another int’l process.

4. Advantages – 

A. Opinion may be used as a tool of achieving redress

B. Used by victims as a way to air the issues

C. Can be used for domestic procedure (evidence of torture)
D. States respond to these decisions and provide the redress requested (because it is a very public matter)

5. Disadvantages – 

A. It is quasi-judicial and has no police force to enforce the parties in question

B. They express their view on the violations and inform states that they have an obligation under the treaty and the Vienna Convention.  Recommendations/observations ( not legally binding

C. Cannot enforce anything outside the treaty’s provision

D. Need requirements like ratification and optional protocols

E. Will not work for groups other than governments

F. Limited resources:

i. Part time body (6-8 wks/yr)

ii. Limited money (UN only has $2 billion/yr in operating costs ( OHCHR gets 80% of their money through voluntary contributions)

e. MAIN UN TREATIES:

1. 2 main HR treaties (Separation because ICESCR depends on the wealth of the state):
2. International Covenant of Civil and Political Rights = ICCPR (Adopted 1966; EIF 1976) – more western ideas; “1st generation of HR”

A. 156 ratifications

i. Ratified by US in 1992

ii. Absences: Cuba, Pakistan, Syria, Saudi
B. Optional Protocols

i. I – right to direct access to the HR committee (body of independent experts that get individual complaints)

(I) 111 ratified (absences: US, China, India, UK, Brazil, etc)

(II) HR Committee proceeds like a tribunal, but only makes recommendations on what the state should do to address violations

ii. II – abolition of death penalty

(I) 57 ratified (absences: US, Russia, France, Brazil, etc.)

(a) But only 27 countries actually execute people, with 3 overwhelmingly so.  It looks like there may be opinion juris for it (USSC looked at international customary law to determine the law against executing criminals for crimes committed as minors) 

3. International Covenant of Economic, Social, Cultural Rights = ICESCR (Adopted 1966; EIF 1976)– more socialist ideas; “2nd generation of HR”
A. 153 ratifications

i. *US did not ratify (did not want to bind itself to delivering affirmative obligations + goes against the way US is organized; less government) along with Cuba, Pakistan, Saudi, South Africa

(I) DeShany v. Winnebago County – USSC case; there is no affirmative right to social services

B. Includes social security, right to work, right to education. 

C. States have affirmative obligation to provide these things

D. There is a committee for this, but it was not created by the treaty but by ECOSOC resolution.

E. There is a compliance mechanism for this treaty now:

i. Arguments against: this is about what governments have to do affirmatively, but governments are sovereign in their budgetary allocations, and having a committee to second guess their budgetary decisions will infringe on state sovereignty.

4. 3rd generation of HR?  Some say environmental, sustainable development, peace rights

A. Criticism – this dilutes the power of each individual right.  These are all included in the right to life!

5. Other significant treaties:

A. Eliminating racial discrimination, discrimination against women, torture, rights of children, migrant workers people with disabilities

B. Each of these have their own committees formed by the corresponding treaties.

C. There are more than 40 or 50 treaties total in the UN level
XII. Case study Vietnam & Japan
a. Vietnam and ICCPR: main issue is that it is not a democracy ( control on freedom of expression, lack of participation to public life (limited assembly), discrimination and persecution based on political ideas, religious freedoms curtailed.

1. They were very late in their reporting: focused on their new Constitution and how they adopted the laws, not about how they are being applied practically

2. Final report said “we are concerned and we recommend”; cannot say “you are in direct violation” or other strong words because they need formal proceeding to prove it.  This procedure does not allow for such language + states would not adopt it!

3. They wanted to be a part of the WTO and that could have been used as a means to coerce them.  But they were given membership without regard for the HR violations because they figured, first they get the money, then they can fix it.

Regional System for Protecting HR (Procedures)
XIII. European HR System

a. European Convention on Human Rights (Adopted 1950)
1. Adopted by the Council of Europe (CoE) – 47 member states (all of Europe except Belarus)
A. Emphasis on legal standards, HR, democratic development, rule of law, cultural cooperation

2. History – 10 European states wanted something more binding after the Universal Declaration of HR (1948)

3. Structure:

A. European Commission on HR – body set aside to enforce HR; designed so individuals would bring claims to the commission, then, if unresolved, commission would bring a claim to the European Court of Human Rights (No longer exists because of protocol 11)

B. Protocol 11 – abolishes the European Commission and individuals have direct access to the European Court of HR (2500 cases)
4. Structure of Convention

A. 14 protocols, all protocols must bee ratified by all CoE members in order for it to enter into force.  13 entered into force.  Protocol 14 still waiting on Russia (to revamp ECHR)

i. Protocol 14 makes it easier for the Court to not hear things they heard before; clearing up the caseload.  Russia is against it b/c it has over 25K cases pending before the court and it will allow the court to get through them quicker.

(I) Allows one judge instead of 3 to dismiss cases

(II) Adds an admissibility criteria of significant prejudice (genuine violation, bodily suffering, severe restrictions of freedoms, takes the political via judiciary out of the ECHR system)

(III) Lower panel of 3 judges can issue rulings on cases that are largely identical

(IV) Also, allows the EC/EU to accede to the European Convention.

ii. ECHR model is the most effective model, but this is an example of how 1 state’s sovereignty can hold the system hostage.

B. Articles covering areas beyond that covered in ICCPR – privacy, elections, etc.

5. ECHR (Court) (established 1959, reformed in 1994 ( EIC 1998 from protocol 11)

A. Located in Strasbourg, France

B. 1 Judge from each state ( when state is defending, the state’s judge is the rapparteour 

C. Types of cases:

i. States v. States (very rare)

ii. Legal persons v. State 

D. Process takes about 5 years

E. $6 Million budget

F. Admissibility

i. Must exhaust domestic remedies or make a case that going through domestic avenues will be of no effect (must be filed within 6 months of exhausting domestic remedies)

ii. Cannot be made anonymously, applicant must be the victim

iii. Cannot be substantially same as an earlier submission or one that is pending before another int’l process

iv. Must not be manifestly ill-founded (needs to be something covered by the Convention)

G. JDX

i. Ratione loci – needs to have taken place within the geographic location of a state party; aircrafts; when legal act in question is within the scope of party’s laws and jdx

(I) Bankovic v. Belgium – NATO launched missiles hitting a TV station in Belgrade.  Belgrade is not in a member state.  They tried to say that the missile belonged to NATO (or Belgium being the first to come alphabetically), but court said no, in times of defense, jdx cannot be extended

ii. Ratione Temporis – Violations must be after entry into force of convention for the given state.
(I) Loizidou v. Turkey – Turkey ratified in 1980, but violation in 1974. But even things that happened before are sometimes within the JDX because the effect of those violations are still being felt

H. Enforcement

i. All decisions are legally binding

ii. Decisions implemented through:

(I) Peer pressure – taken to another level because there is a body of ministers that gathers all members and supervises the execution of judgments and measure taken to comply with rulings.

(II) Direct applicability of judgment on domestic legal systems of state parties (most)

(a) Human Rights Act 1998 for the Convention – went a long way to give full effect, but didn’t take the ultimate step of making it overriding (last word is still that of the parliament on domestic judge’s recommendations)

6. Parliamentary Assembly = body that gathers members of the national parliaments of member states of the CoE to PICK JUDGES FOR THE ECHR

A. Every state puts forth 3 candidates and PA interviews them in the order of their priority, then member states pick the top ones.

b. Other bodies and procedures 

1. 3 main documents:

A. European Convention on Human Rights (mentioned above)

B. European Social Charter (equivalent of ICESCR)

i. Rights include:

(I) Housing

(II) Health

(III) Education

(IV) Employment

(V) Movement of persons

ii. European Committee on Social Rights

(I) Committee = not binding

(II) 15 committee members review violations

(III) NO individual complaints; instead, must be COLLECTIVE COMPLAINT – these are obligations to do, not not to do.

C. European Convention on the Prevention of Torture

i. Spot inspections – can travel freely in Europe without visas so inspectors can show up randomly without much notice to inspect – more effective because of minimal notice leading to a much better deterrent.

2. 3 mains systems

A. Council of Europe (mentioned above) 47 members

B. Organization for Cooperation and Security in Europe – 54 members (includes Canada, US, parts of Asia and Belarus)
i. Main concern is security (Conference for Security and Cooperation in Europe ( 1975 Helsinki Agreements )

ii. Deals with anti-trafficking, arms control, democratization, elections, education, HR, etc.

iii. No complaint mechanisms – compliance is based on a peer to peer discussion and cooperation.

C. European Communities/European Union – 27 members
i. Regional economic and now political integration process started in 1950.  

ii. European Court of Justice (Luxembourg) – 1 judge per member state; jdx over violations of EC/EU treaties

XIV. American HR System

a. Overview
1. Differences from Europe

A. High disparity between the level of development in the various countries

B. Not as much history of conflict as Europe

b. Organization of American States (OAS) – 1948

A. Founded as a forum for rallying liberal democracy around the US to keep communism out

B. HQ in D.C.

C. 35 members (all except Guyana; Cuba has voting powers suspended)

D. Goals: achieve order of peace and justice, to promote solidarity, to strengthen collaboration, and to defend their sovereignty, their territorial integrity and their independence (unlike CoE that thought sovereignty was a problem) ( likely a result of colonial history

E. Purposes:

i. Strengthen peace and security of the continent

ii. Promote and consolidate representative democracy, with respect for nonintervention

iii. Prevent possible causes of difficulty and to ensure pacific settlement of disputes

iv. Provide for common action in the event of aggression

v. Seek the solution on political, judicial, and economic problems

vi. Promote their economic, social and cultural development through cooperation

vii. Eradicate extreme poverty

viii. Achieve effective limitation of conventional weapons to devote more resources to economic and social development

F. HR documents:

i. American Declaration of Rights and Duties of Man (1948) – with creation of OAS; inspired the Universal Declaration of HR

ii. IA Convention on HR

iii. Other thematic treaties:

(I) Prevent and punish torture

(II) Forced disappearances

(III) Violence against women

(IV) Discrimination against disabilities

(V) Freedom of expression

(VI) Democratic Charter

(VII) (Focuses on preventing dictatorship, a lot of that in Americas than Europe’s 3)
c. Inter American Convention on Human Rights (Adopted 1968; EIF 1978)
1. Adopted by the Organization of American States (OAS) – 1948
2. Structure:

A. Inter American Commission on HR – located in Washington D.C.; body set aside to enforce HR; people directly bring claims to the commission, and if unresolved commission bring claim to the Inter American Court of HR (about 800 cases pending) ( only non-binding recommendations
B. Inter American Court of HR – located in Costa Rica; 5/6 cases/yr; 110 total ( binding results
3. 2 optional protocols (these are fully optional because US does not want to be bound by a regional convention.

A. Protocol 1 – Economic, Social and Cultural Rights; “Protocol of San Salvador” 1988

i. Instead of having a separate charter for this like CoE

B. Protocol 2 – Abolition of the death penalty

d. The IA Commission  (1959, operates 1960) – located in Washington DC

1. Roles:

A. Receives, analyses and investigates individual petitions alleging HR violations

B. Issues reports on HR situations in member states

C. On-site visits to countries

D. Stimulates public consciousness regarding HR in Americas

E. Conferences and meetings

F. Makes recommendations to member states

G. Power to issue non-binding injunctions

H. Request advisory opinions from the IA Court of HR regarding questions of interpretation of the Convention.

2. Considered the 1st step in the regional procedure (filter for the IC Court of HR)

3. Looks at violations of:

A. American Convention

B. American Declaration of HR (not binding in itself, but is part of the Convention.  It is such an important aspect of that treaty that the treaty emanates binding-ness to the declaration)

i. This gives the Commission jdx over the violations of US and Canada because they adopted the Declaration, but not the Convention.

4. Procedures:

A. Persons, groups of persons, NGOs can petition. Petitions can also be made on behalf of a third person.

i. There is also state to state complaint for violations of the Convention, but this is rarely used because this kind of JDX needs to be explicitly accepted (only 10 so far)

B. Information needed:

i. Name, nationality and signature of person or persons making the denunciation

ii. Whether petitioner wishes to keep his name withheld from the state

iii. Address for correspondence, telephone, fax, email

iv. Account of act or situation that is denounced (including date and place)

v. (Don’t need to articulate the specific article violated)

vi. Name of victim public authority who has taken cognizance of the fact or situation

vii. State the petitioner considers responsible by act or omission for the violation of any HR recognized by the IA Convention and other applicable instruments

viii. Compliance with time procedure in article 32

ix. Any steps taken to exhaust domestic remedies, or the impossibility of doin so (has to be within 6 months of exhaustion)

x. Indication of whether the complaint has been submitted to another international procedure

C. Process:

i. Sends info to gov’t and asks for info from gov’t

ii. Sometimes the Commission carries out its own investigation (but there eeds to be cooperation from local gov’t)

iii. Sometimes can hold hearings with both parties

iv. Purpose is to reach a FRIENDLY SETTLEMENT, not find guilt or punish

v. If settlement is not reached ( report (recommendations to the state concerned)

(I) States given time to respond (6 mo – 1 yr).  If no response then: (1) another report or (2) Bring case to the IA Court

e. The IA Court of HR (operates 1980) – located in San Jose, Costa Rica

1. $1.5 Million budget

2. The IA Commission represents the victims in the court (not the victims themselves)

3. Two types of JDX
A. Contentious JDX – (1) must be member of OAS, (2) must have ratified the Convention, (3) must have consented to the JDX of the Court for there to be a legal obligation to comply (Only for violations of the Convention, unlike the Commission)
i. 35 OAS states, 25 ratified Convention, 22 accepted JDX of Court

B. Advisory JDX – considers requests from OAS main organs and or OAS member states regarding interpretation of the Convention of other instruments (even the UN treaties) governing HR in the Americas, or compatibility of domestic laws and proposed legislation with HR standards.  NOT BINDING, but very persuasive

i. This is yet another way to talk to states to persuade them to ensure compliance

C. No criminal JDX

D. No administrative JDX (not against the HR organs, but against member states)

4. Fun facts:

A. Can hold hearings anywhere else where justice and convenience so requires.

B. It is a part time court – 6 sessions/yr, 2 weeks/session.  Can also hold special sessions

C. 7 judges – elected by OAS GA, from a list of candidates.  Each member state proposes up to 3 candidates

i. Can be members of ANY OAS state.  Does not need to submit to court’s competence.

ii. Elected for 6 yr once-renewable terms

iii. Paid for part time; but they keep working the rest of the time unpaid

D. Ad hoc judge system – if state defending does not have a judge of its own ( can ensure that there is a person who will give particular attention to state arguments

E. There is also a bureaucracy: secretary, deputy, 4 attorneys, 5 assistants

F. For first 6 years, only used for advisory opinions; no cases

G. 195 cases decided so far

H. Cases moved from more gruesome to more social (opposite in ECHR)

5. In cases of extreme gravity and urgency ( PROVISIONAL MEASURES can be issued: suspending executions, police protection, etc. which are binding

A. Can be done when cases are pending before the court or even when still at Commission.

B. But this mechanism was abused so it is very difficult to get now.

6. Phases of Contentious JDX

A. Preliminary objections of state

i. Personal JDX – we are not bound by court, we submitted it to the commission

ii. Subject matter JDX – not covered by the Convention

iii. State reservations

iv. JDX Ratione Temporis – timing is off, we ratified after this happened

v. JDX Ratione Loci – venue is off

vi. Objections to admissibility
(I) Lack of exhaustion of domestic remedies

(II) 6 months expired exhaustion

(III) Manifestly groundless petition

B. Merits

i. Written memorials, countermemorials

ii. Hearings (more time hear than ECHR which relies more on written)

iii. State represented by agent who is assisted by counsel

iv. Commission is the plaintiff, 2-3 senior staff lawyers

(I) Victims allowed to represent themselves since 2001 – but not on same side as commission.  1 v 1 v 1

v. Witnesses are brought by either party

(I) Questioning supervised by president of court

(II) Judges can also cross examine witnesses

(III) No leading questions

vi. Court accepts amici briefs

C. Judgment

i. Judgment of merits – usually finds violation b/c filter of Commission.

ii. Requests for interpretation

iii. Requests for revision on basis of newly discovered facts or fraudulent evidence

iv. Victim reparations (not separate process like the ECHR)

(I) Goal = take the victim to the place they would be if the violation did not happen

(II) State must ensure enjoyment of rights

(III) Apology, satisfaction

(IV) Compensation – no punitive damage; 5 digit amount max

(V) Costs and expenses

f. The US and the IA HR System
1. US and Canada did not ratify Convention

2. US is federal state (there is a difference in the degree of delegation; federal delegates a lot more to the local level; usually in more diverse populations ( creates pockets of economy where significant decisions left to group allowing greater flexibility to accommodate special needs of special groups.
A. Confederation is an extreme form of federal state.  Unitary front, but central government does not make any decisions.

3. Fundamental problem in US not ratifying Convention is federalism

A. Federal gov’t ratifies treaties, but they impose obligations on the several states (reason put forth by US)

i. Treaties are equivalent to Federal Statutes that trump state constitutions.  Worried that federal gov’t might use treaties to make the state powers irrelevant.

ii. IA Conv Article 6 – right to life, makes people uncomfortable (abortions)

iii. Also restrictions on death penalty ( these are states’ decisions.

B. Counterarguments

i. But there are 3 federal states that ratified (there is a federal clause providing federal states wiggle room)

ii. States are free to make reservations

iii. US ratified the ICCPR and most of the provisions are copy and pasted!

C. Probable reason – treaties ultimately give country A the power to scrutinize country B vis-à-vis country B’s citizens and vice versa.  But when country A is big and powerful, it can scrutinize country B without it coming back.

i. The US backs away whenever it is asked to submit JDX to a court.  (e.g. ICC)

D. Self executing v. non-self executing treaties

i. Self – words of the treaty alone have effect and does not need to be supported by legislation

ii. Non – needs legislation to spell out the details (there are more of these)
(I) They ensure that states adopt laws, make it more flexible. 

XV. African HR System
a. Similarities/Differences

1. Development – much less than Eur and Amer; poorest continent of 5; rich in natural resources, poor in human resources; population lacks equality

2. Colonization – Americas decolonized in the 1820’s while Africa was in 1960’s

3. Democracy – Americas a lot better

4. Boundaries – indigenous people retained strong control; borders drawn arbitrarily by European powers based on division of resources. Hundreds of different tribes.

b. Regional Characteristics

1. 3 main regions:  North (Islamic and Arab), Center (black, important areas of Islam, largely Christian), South (lots of whites; colonizers)

2. Islam/Christianity divide

3. A lot more civil wars than any other continent

4. Most heavily dependent on outside debt.

c. Organization of African Unity (OAU) 1963 ( African Union (AU) 2001
1. HQ in Ababa, Ethiopia (because never colonized; last bastion of African pride)

2. 53 members (except Morocco, over feud of Western Sahara region)

3. Goals:

A. Promote unity and solidarity; act as collective voice

B. Defend their sovereignty, territorial integrity, and independence

C. Eradicate colonialism

D. Promote international cooperation with regard to UN Charter and UDHR (this became an issue after decolonization happened)

4. AU Charter:

A. No HR requirements to join; but there are suspensions of rights or sanctions for failure to comply with AU decisions and policies – but none imposed in actuality (solidarity trumps)

B. Gov’t that came to power through unconstitutional means not allowed to participate – not implemented

5. HR Documents

A. African Charter on Human and Peoples’ Rights (1981, EIC 1986) – all 53 ratified
i. Important to look at “Peoples’ Rights” because it includes fundamental rights to SELF DETERMINATION of groups that share important traits (religion, ethnic, etc) 
ii. 2 protocols

(I) Establishing African Court of HPR (1998, EIF 2005)

(II) Protocols for rights of women (2000, EIF 2005) – 21 ratified
B. African Charter on the Rights and Welfare of the Child (1990, EIF 1999) – 21 ratified
6. HR Bodies:

A. African Commission on HR (operates 1987) – body set aside to enforce HR; people directly bring claims to the commission; no HR court yet. ( only non-binding recommendations

B. African Court of HR – in the making; African Court of Justice located in Tanzania, ACHR going to take over that building; protocol that merges the courts has not been entered into force yet.

d. African Commission on HPR

1. Located in Banjul Gambia (used to be in Addis Ababa for a couple years)

2. Roles:

A. Promoting HPR

B. Protecting HPR – through compliant process

C. Interpreting the African Charter on HPR – through complaint mechanism

D. (With creation of Court, added task of bringing claims to the Court like IA Commission)

3. Tasks

A. Collect documents

B. Undertake studies and research on African problems in HPR

C. Organize seminars, symposia, and conferences

D. Disseminate info

E. Encourage local and national institutions concerning HPR, and give its view or make recommendations to states

F. Considers reports by member states on implementation of the Charter

G. Hears complaints by: (1) individuals, (2) NGOs, (3) Member states

4. Facts:

A. Get about 10 cases a year; 1 or 2 decided/year; backlog of 50 or 60

B. Part time – 2 sessions/year

C. Make non-binding reports to Assembly of Heads of States and Government of AU – for sanctions, etc.

D. Made up of 11 members (elected by AU assembly); no state may have more than 1 at a time

i. 6 year, renewable terms

ii. Must be independent from member states – they don’t take orders from them.

e. African Court of HPR

1. 11 judges elected in 2006

2. Will be located in Arusha, Tanzania (the old Int’l Criminal Tribunal of Rwanda)
3. Plans to merge with AU Court of Justice via the AU Charter

A. Problem is that it is impossible to merge.  Judges need specialization in HR and economics, etc.

4. JDX

A. Contentious JDX – brought to court by Commission

i. Rulings binding, states undertake to comply, AU Council of Ministers to oversee execution

ii. Rulings over any relevant HR instrument ratified by the states concerned

iii. Cases can be heard from:

(I) Commissions (on behalf of individuals)

(II) AU states

(III) African NGOs – don’t need to go through Commission (compromise between CoE and OAS); NGO must be credited by the AU with various criteria

(a) HQ based in Africa

(b) 80% of budget in local currencies

(c) Staff of African heritage

B. Advisory JDX – on any legal matter related to the Charter or any other HR instrument, provided it is not pending before the commission.

XVI. Asian HR System?  Not really…
a. Problem – defining what Asia is: do we include Israel, Lebanon, etc?  There are a lot of religions, political systems and races in Asia.  The other regional systems are comparatively homogeneous. ( no political forum for a regional Convention can exists.

b. Progress in the sub-regional level – ASEAN (Southeast Asia) – taking baby steps

1. Created working groups for proposed commissions (initially addressing only women and children’s rights) ( maybe Convention or Declaration

2. Maybe in the 2010’s

c. There is also an Arab Charter – no mechanisms, but recognize freedoms and meets.

National System for Protecting HR (Procedures)
XVII. Through Foreign Policy
a. By President

1. Nixon – Kissinger as Sec. of State – realist; military powers matter most ( morality has no play, only interests of states; balance of power b/w France/Russia & Germany/Austria Hungary, UK as balance

2. (Ford) – not long

3. Carter – high importance on HR (highest ever)

4. Reagan – goes down but not as low as Nixon – HR is useful tool against communist USSR

5. Bush Sr. – same as Reagan – end of Cold War

6. Clinton – no talk about HR, but instead democracy; promoting democracy promotes HR

7. Bush Jr. – realist espoused by HR; shaped by 9-11; if we get those countries that breed terrorists, we have security.  Promote HR because it will make a safer place; only power, safety and security matter and HR gets us those things.

b. US is the only country to track HR records through State Department

1. We promote HR because it helps us

2. Bureau of Democracy, Human Rights, and Labor (DRL)

A. Goals

i. Learn the truth and state the facts and provides reports

ii. Takes consistent positions concerning all abuses: past abuses ( promote accountability; stop ongoing abuses; promotes early warning and preventative diplomacy

iii. Forges and maintains partnerships with orgs, governments, and multilateral institutions committed to HR

c. Other things US does

1. offers military assistance and training to countries across the globe

2. Ability to scrutinize other countries for their HR violations by gathering facts and maintaining records

3. These reports a good for allies because we can take away support; we don’t want to support violators of HR

A. But there are also interests that overpower HR concerns

XVIII. Through National Courts

a. National governments are the closest to the people whose HR are at stake; they have best info on how to strike balance between conflicting rights.

1. All IL mechanisms require trying domestic remedies (but not in cases where domestic judges are unavailable (corrupt or unwilling also) or ineffective (not credible or too busy))

b. What is the relationship b/w IL and domestic law?

1. Monism v. Dualism

A. M = IL and DL are completely integrated (Switzerland)

B. D = IL and DL are completely separate; only the same when the legislature incorporates it into DL (UK)

2. IL makers and DL makers do not want to violate HR.  But each approaches it in their own perspectives and they don’t necessarily coincide. IL and DL are interconnected, but they don’t perfectly overlap.  Problems arise where there is no overlap.

A. ( violation of IL does not mean violation of DL (unless in a perfectly monist society)

c. Role of DL in IL – not a big source of IL (only when trying to figure out Customary IL, only as evidence of practice and opinion juris)

1. DL can never be invoked by state to justify lack of compliance with IL.  As far as IL is concerned, IL always trumps DL.

d. Role of IL in DL – depends on the system considered; IL has no rules to regulate this

1. Usually regulated by Constitution or jurisprudence.

2. In the US:

A. Customary IL is considered equal to Federal Statutes

i. Paquete Habana case – US seized fishing vessel of Cuba.  Owners argued it is against Customary IL to seize fishing vessels.  “Where there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations.”

ii. Unclear if CIL supersedes a preexisting treaty or federal statute

iii. Statute supersedes previous CIL

iv. Courts give special weight to views from the exec branch when interpreting CIL (State Department memos given particular weight)

B. Treaties considered equal to Federal Statutes

i. Supremacy Clause in Constitution Art 4 Para 2 – “This Constitution, and the laws of the US which shall be made in Pursuance thereof, and all treaties made, or which shall be made, under the authority of the US, shall be the Supreme Law of the land.”

ii. Asaura v. Seattle – “treaties have the force of statutes passed by Congress and signed by the President

iii. Foster v. Neilson – self executing treaties, though no act of legislature, is to be regarded as an act of the legislature
iv. ( federal laws = treaties

(I) Treaty process: 

(a) President ratifies once he has advice and consent from Senate. 2/3 of Senate votes on it (Art. II ratification)

(b) President gets approval by simple majority of both house and senate (Congressional Executive Agreement)

(c) President commits the US to int’l agreement without involvement of Congress (sole executive agreements)

v. How to determine which one applies if conflicting:

(I) Later in time trumps

(a) US v. Palestine Liberation Organization – if conflict between statute and treaty, later-in-time rule applies.

(II) Specificity trumps

(III) Charming Betsy Doctrine – interpret both of them so they don’t conflict

C. Determining Self-Executing Treaties

i. Methods

(I) Cheung v. US – look at the intent of parties

(II) Look language and circumstances

(III) Some consider whether the language of the treaty is susceptible of enforcement

(IV) Others consider political questions

ii. Many are self-executing because treaties are generic; don’t get into specifics

iii. UN Charter looks to be self-executing, but US does not consider it so.

iv. US does not consider many treaties self executing – treaties are executed by executive, and this could be a way for the Executive to get around the legislature to make laws.

COERCING COMPLIANCE WITH HR NORMS
XIX. Coercing Through Sanctions (Non-Violent Means)
a. These are exceptions; most of the time states follow IL.  They do so b/c of threat of sanctions and military force (their existence is usually enough to deter)

1. Only the really egregious cases require this.
b. Sanction = action by one or more states towards another state to force them to comply with law.

1. 2 broad categories:

A. Unfriendly acts = not necessarily violations of IL; just stop being friendly to a state

B. Countermeasures = violations of IL, but since my act is a reaction to a previous violation of IL by the other state, my own acts are lawful

i. But sanctions do not necessarily entail a previous violation of IL by the country being sanctioned

c. 3 types of sanctions: UN, Regional, Unilateral (e.g. US-Cuba sanction; not a reaction to violation of IL, but unfriendly act)
d. UN Sanctions

1. League of Nations had provisions for sanctions but did not carry through well

A. Japan invades Manchuria and China ( no sanctions

B. Italy invades Ethiopia ( no UN sanctions but unilateral sanctions

C. Sanctions + threat of sanctions did not stop Hitler

2. Art 41 of UN charter allows members to implement things that are equal to sanctions

A. When triggered?  When there is threat to peace, breach of peace, or act of aggrreession

i. E.g. Sudan might be a threat to peace because its violations can spill over b/c of refugees into neighboring countries.

ii. There is a line.  When it is under the domestic matters of a sovereign state, UN has no business there.  But when it spills over and threatens int’l peace and security, then the line is crossed.  

iii. But this line has changed over time, subjective, and not consistent.

B. Charter says “may,” so there is no obligation to act. 

3. Art 25 – if the Security Council decides to adopt sanctions, and it is within the power of the SC to do so, then the member states have an obligation to comply.

A. Art 103 – conflicts between obligation under this charter and other charters, this charter prevails (even over treaty obligations)

B. What US did to comply with SC decisions: United Nations Participation Act

i. President issues executive order giving effect of UN decision – penalties, both monetary and criminal, for individuals that violate

ii. Interesting point – US does not need to cut and paste; can be broader or narrower

e. Types of sanctions in place:

1. Trade – cant sell of buy things from a state; usually specific to certain goods (e.g. oil)

2. Financial – locking/freezing gov’t assets abroad; restricting loans and credits; limiting access to financial markets; restricting sale or trade of property abroad

3. Travel – restricting travel to and from the country; chokes tourism; can block travel by air only and not land; can target travel of certain groups (the elite)

4. Military – no one sells or buys weapons; withhold military cooperation, training, and assistance

5. Diplomatic Sanctions – denying visas to diplomats; severance of diplomats from other states; not inviting them to world conferences

6. Cultural – banning athletes from int’l sports events, banning artists, etc

f. 1st UN sanction on Rhodesia (apartheid regime)

1. Were made voluntary by SC ( became compulsory

2. Embargo on oil, mineral purchases, machinery, weaponry, planes, cars, diplomatic relations; travel. 

3. Held for 18 years buy regime collapsed in 1980 and became Zimbabwe – reasons for lasting is that the sanctions were not water tight (US broke it because of its need for chrome)

g. Criticism:

1. Sanctions are a very blunt tool.  Making a population weak and putting pressure on them to the point of overthrowing a dictator does not necessarily work because not all countries are democratic. ( they violate HR

2. Solution – 1990’s SMART SANCTIONS – specifically target the sanctions to minimize effects on the general population.

A. E.g. Sierra Leone (conflict diamonds) – sanctions restricting purchase of diamonds from SL to stop the flow of $ fueling rebels

h. Limits on Sanctions

1. Need to be consistent with UN goals – int’l peace and security; HR (cannot target particular group or block medicine/food/etc)

2. Need to be effective – sanctions not helping its purpose become unreasonable and unlawful; must be reasonably capable of achieving a desired result

3. Need to be compliant with IL – but 103 makes SC decisions prevail over others

4. Cannot and should not effect 3rd parties – should not spill over effects to other countries; no overarching trade embargos to minimize spillover effect

5. Cannot be arbitrary – need to be consistent with UN Charter, IL, and needs to be able to justify them.

XX. Coercing Through Armed Intervention
a. Instances of humanitarian intervention:

1. Somalia ’92 - warlords battling for control (many die of hunger b/c they sold food for weapons)

A. All 5 members of SC found it necessary to intervene (but there was no threat outside of Somalia ( but no organ to second guess the SC)

B. Shift in peacekeeping: Gen 1: unarmed people sent in on conflicts during ceasefires ( Gen 2: weapons to defend themselves ( Somalia: peacekeeping became peacemaking
C. Tried to capture most notorious warlord, but failed, US withdrew after black hawk down.  ( things spiraled in Somalia and it became a massively failed state

2. Rwanda ’94 – President of Rwanda’s plane shot down (ethnic violence) – no intervention (learned from Somalia)

3. Haiti ’94 – military coup, int’l community intervened (probably because they are a lot closer, and the democratically elected party asked for intervention) – more of a democratic intervention instead of a humanitarian intervention
4. Kosovo ’98 – widespread use of force between Kosovo Liberation Army vs. Yugoslavian Party
A. No SC resolution b/c Russia and China blocked it, but NATO used air campaign.  Yugo party leaves and UN peacekeepers remain til this day

5. East Timor ’99 – Indonesian army withdraws, but destroys everything behind it – no intervention
A. No political motivation to do so.  Also, no spillover.

6. Iraq ’02 – one reasons for invading is HR.  Saddam gassed his own population + WMD + Kuwait!
A. SC did not authorize invasion, but US argued that it did not need to because of authorization in 1990 which required the disarmament of Iraq.

7. Georgia ’08 – Russia invades Georgia – no SC authorization
b. Idea that states have a responsibility to protect their citizens, but if they fail, there is a responsibility of all other members of the int’l community to intervene (but this is applied very inconsistently

c. Responsibility to Protect Model – an affirmative duty of the international community to prevent ethnic cleansing, genocide, crimes against humanity

1. one step beyond limited sovereignty

2. Suggested by NGO supported by Canada

d. Interventions raises moral dilemmas that we are not equipped to face ( killing some to save others

1. HR violations do not happen overnight.  We should have a system of constant monitoring and alarm bells to reduce these dilemmas

2. Invest more in fire alarms instead of fire trucks!
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