Romano – International Law S07

I. INTRODUCTION:  What is International Law? What is the relationship of international law and international politics? (1-12; 12-33)
A. What is international law?
1. IL is governed by body of rules established to apply BETWEEN nations
a. "International" = between nations
i. IL is overarching body of law that is (theoretically) binding on all nations
b. Basic Sources:

i. Customary Practices - the practice of states which has come to be so commonplace/routine that states accept it as being an obligation
A) Theoretically binding on all states

ii. Treaty Law
A) In many cases, only binding on those individual states that choose to be bound by a particular treaty

B) Not binding on those states who do not choose to be bound by the treaty

B. What isn't international law?
1. Foreign Law - the law of any other individual nation

a. Caveat - some situations where international law is brought into the domestic state and made "part of" or incorporated into domestic law. 

C. Academic Debate re: the basic rules/principles of International law
1. Concerns:
a. Theories of Legitimacy
i. Validity of International Law as a Whole
A) Authority of IL within the United States

ii. Is a SuperPower Equally Bound? (American Exceptionalism)
A) Who gets the voice and the power?

iii. Applicability of International Law in Times of War?
A) Inter armes silent letes - in war, law is silent 
b. Why do nations comply with international law?
i. Argument that IL is not really LAW - only states acting in self-interest 

c. Validity/Credibility, particularly Customary International Law (CIL)
i. Most debate concerns CIL - why do countries abide by customs?

ii. Not so much debate concerning treaties - hard to argue not binding where states choose to be bound by a treaty

A) Only universally accepted treaties in the world:

1) 192 countries in UN

2) 194 countries accept 4 Geneva Conventions

2. Father of International Law - Hugo Grotius - three important ideas:

a. In our day, as in former times, there is no lack of men who view international law with contempt as having no reality outside of an empty name.

b. Might makes Right

c. Antagonism between Law and Arms

i. Interestingly - war is one of the most regulated areas of IL

D. International Law has Real World Impact
1. Although theories are argued, taken very seriously by international actors

a. E.g. Military

b. In our own lives…International Mail Service, Aviation - air flights to foreign countries only possible because of host of international agreements, Radio Frequencies, Consumer Products - International Patent Protection/Trademarks

E. IL in Action (2 case studies)

1. Libya-Chad
a. Decided by: Recognized int'l judicial body - International Court of Justice (UN)
b. Issue: Border Dispute over strip of land (Aousou Strip)
i. Traditional Dispute:
A) Between nation states
B) Governed by International Law
c. Legal Issue: which legal instruments (international treaties) should govern.
d. Result: Case decided in favor of Chad
i. 1955 Treaty between France-Libya, Chad had the territory.
A) Chad's interest in the treaties had to be reflected by colonial power (France)
B) Not discussed by the court = Unfortunate reality of modern world is that many nations were decided by European Colonial Powers carving up the map without respect to nationalities/identities of the people whose lives were changed 
e. Why does Libya recognize the court’s authority and accept the result?
i. Politically, time to be friends: although previous government of Chad had Libyan prisoners, new Chad government was friendly to Libya
ii. Gives Libya a "peaceful" track record in moving forward, receives recognition by the international community as such (especially in light of the Lockerbie Scotland conflict - Libyan extremists were blamed for bombing of Pan Am flight)
iii. Domestic Politics – case provides "cover" for the Libyan leaders to "cede" the conflict, without looking weak domestically
2. Rainbow Warrior Affair
a. Decided by: UN Secretary General (notional head of the UN – doesn't normally exercise power in his own right unless conferred by resolution requesting Secretary General to decide a dispute)
b. Issue: Greenpeace ship protesting French Nuclear Tests in New Zealand, French intelligence blows up the ship
i. France admits that they have done this, but doesn't apologize.  
ii. NZ wants compensation for government. France counters by threatening to boycott NZ products
iii. Greenpeace wants compensation for the vessel and the crew member who was killed.
c. Legal Issue: should the individuals have to serve sentence following prosecution in NX or should they be repatriated to France?  What does France need to do in response?
d. Result:

i. Both countries have been negotiating all along, neither side wanted to come to agreement.  
ii. After SG delivered opinion, the to sides concluded an agreement incorporating the substance of the SG’s ruling:
A) France will issue apology
B) France will bay $7 Million to NZ as compensation for damages (to dock, etc.)
C) French individuals are responsible – will serve time in French Polynesian Jail for 3 years (although France found reason to get them back to France before the end of the term)
D) No trade measures will arise from the affair
F. International Tribunals
1. Permanent

a. ICJ - International Court of Justice
b. UNHRC - Human Rights Commission
c. ICC - International Criminal Court
d. ECHR - European Court of Human Rights
i. Although US isn't bound by the ECHR, the language of the Euro Convention is, in principle, the same as International Convention for Human Rights - very persuasive influence
2. Ad Hoc

a. ICTY (Tribunal for Yugoslavia)
b. ICTR (Tribunal for Rwanda)
G. 20th Century International Law Developments
1. Scope of International Law
a. Before 20th Century:
i. IL gave way before nations’ sovereignty (nations were considered governments/leaders)
ii. Colonialism was rampant and unregulated - colonial entities interacted, but colonialized nations had no independently recognized rights 
iii. Some human rights/treatment of citizens within countries
iv. Nothing on Environment
b. Current/Modern
i. IL impinge on sovereignty - nations are considered people, individual government leaders can be held liable for violations
ii. Environmental regulations
iii. Individuals can be held criminally accountable for war crimes
iv. Rise of NGOs - historically, international law dealt with conduct of nations, now IL incorporates NGOs (at first - only NGO was Red Cross)
2. International Law v. Domestic Law
a. Obedience to national law is not defense to committing a violation of international law.
i. Under Law of War - Doesn’t matter whether or not your government believes it is criminal - still liable for international criminal liability
ii. Law of war - sets out very clear criteria for hostile engagements
A) Basic conduct of warfare is contrary to basic principles of law upheld by the states.
B) However - law of war recognizes circumstances in which nations go to war with each other.
b. France’s argument in Rainbow Warrior is no longer valid (argued that there should be no criminal liability if done under guise of French government).  
i. Nuremburg, host of prosecutions go against that. 
II. THE SOURCES OF INTERNATIONAL LAW
A. Overview: Statute of the International Court of Justice, Art. 38
1. Sources of international law relied upon by the ICJ
a. *Treaties/International Conventions (Can be general or particular)
b. *Custom
c. General Principles of Law Recognized by civilized nations
d. Subsidiary Sources**
i. Judicial Decisions

ii. Teachings of most highly qualified Public Scholars
**Used only as Subsidiary means for the determination of the rule of law
e. *Soft Law influences both a & b
2. List is not all-inclusive.  However, it is laid out in a logical format.  
3. Although there is no formal hierarchy, it makes sense to start narrow, move on to the next most broader step.
B. Creating International Law: Treaties & other agreements (35-52) (53-69)
1. WHAT IS A TREATY
a. Convention/Pact/Accord/Covenant/Memorandum of Understanding (MOU)

i. Not a K:  K are regulated by domestic law, not international law.

ii. Not a Protocol (treaty to a treaty/piggyback treaty) – can extend obligations further but applies only to a limited number of states who agree to the protocol as a part of the original treaty.

iii. Treaties are made by an EXPRESS act of will - evident!
b. Treaties Can be general or particular

i. General - multilateral treaties, pieces of legislation

ii. Particular - contract-like agreements between two parties, bilateral treaties 
c. Treaties Are Regulated by International Law
i. Can be regulated in front of domestic judge, but doesn't mean that the law regulating that treaty is domestic law - requires application of international law principles.

d. Treaties affect the regulation of international affairs
i. Understandings - belong to the realm of politics

ii. Treaties - belongs to the realm of law

e. Signed by a person who is Authorized to Act for State
i. “State” is an abstract entity; physically, the "head of state" must SIGN a treaty
ii. Can also be delegated officials below the level of the head of state, determined by the structure of the state.  

A) Determined by constitutional structure of the individual country or delegated by the head-of-state (Ambassador).

1) US Secretary of State

2) Prime Minister (Tony Blair)/Minister of Foreign Affairs (Jack Straw)

3) Cuba - Fidel.  

4) Iran - Ayatollah, Head of the Revolutionary Council.

2. WHO MAY ENTER INTO TREATIES?
a. Generally, parties to treaties are sovereign states
i. Requires sovereignty - the capacity to govern itself.

A) Superiorem non reconohoscentes (recognized as the superior)
1) Must have the last word on what goes on in your territory - capacity to control the people and defend within the 

2) Have the capacity to exclude others from your territory

B) Many territories/peoples  claim sovereignty but have not yet been recognized.
1) Recognition does NOT matter.  It is not an element of sovereignty.
b. Limited exceptions of international corporations and organizations

i. Private entities can enter into agreements with sovereign states, which have the same practical effect as treaties.
ii. Other international actors have an affect on the regulation of international affairs.
A) Even though we focus on states and state power to conclude treaties, the range of international actors is much larger than the 190-odd recognized states. 
B) Non-State Entities:
1) Peoples

2) Individuals

3) Corporations

4) NGO

5) International Organizations 

a) International Organizations can enter into treaties - separate Vienna Convention with same language for international organization.

b) EU is an international organization on steroids!

iii. Example: Exxon operations in Yemen

A) Scenario 1: Exxon and Al Quaeda forge agreement to leave each other alone.  

1) This is not a treaty.  It is a private agreement.

a) Treaty doesn't exist because it is null and void in the US

b) If Al Quaeda blows up an Exxon site, cannot sue in US.  

B) Scenario 2: Agreement between Exxon and Government of Yemen

1) Although we tend NOT to call these agreement treaties, but they are treaties for practical purposes because they have consequences on international law
a) Exxon can sue government of Yemen in front of some tribunal for a break of that agreement. 

3. FORMATION OF TREATIES
a. Three ways to enter into a Treaty
i. Negotiations

ii. Ratification 
iii. Accession (Not an original signor, but agreee to a treaty later on)
b. Steps in the Formation of a Treaty:

i. Drafted – Usually done in conferences
ii. Signed – By whoever has the power to sign.
iii. Ratification – differing processes

A) Ratification process depends on the constitutional structure of each state (can be regulated in different ways)

1) UNITED STATES RATIFICATION:

a) Advice and consent of senate - for all practical purposes, treaties must be ratified by the senate.  (2/3 Majority).  

iv. Enters into Force (upon meeting certain conditions)
A) After all parties have signed bilateral agreement 

B) OR after a certain number of parties have signed onto a multilateral agreement
v. Treaties then become binding for parties
A) Treaties create law ONLY as far as the parties to the treaty are concerned. 

B) Treaties are binding AS TREATIES only to the parties who enter into an agreement.

1) BUT, not entirely true.
a) When a treaty has widespread acceptance, a treaty evidences an international CUSTOM. 

b) Can argue that the treaty is a codification of customary international law.
2) Customary law is binding on ALL states once it becomes a particular norm.  

c. BOTH Treaties and Custom are BINDING
i. What makes a treaty binding?  [KEYSTONE of international law]
A) Norms of customary international law that says treaties are binding. (Pacta suht Servanda --> "Agreements must be respected")
1) Most states comply with most treaties they enter into. 
2) When states do break/violate treaties, then they deal with the punishment/repercussions.  
ii. Historical Note:

A) Custom used to be most of international law, treaties were rare.  

B) However, over time, as international organizations have been created, the number of "binding treaties" have increased.

iii. Uber-treaty - a treaty of treaties: CHARTER of the United Nations.

A) Equivalent to the Constitution on a domestic level, but international system powers derive from the UN Charter.  

B) BUT NOTE - there is not "true" Constitution of International Law.  No highest law. 

d. Reservations/Declarations to Treaties
i. Declaration - lets people know how the parties feel about a certain issue (clarify what the agreement is doing)
A) Tend to be more politically motivated.

ii. Reservation - Aim is to modify the agreement in a certain way.  
A) Norm for most treaties is uniform acceptance of all of the provisions of a treaty by all of the parties to it.

1) In some cases, however, one or more states wishes to become a party to a ML treaty but refuses to accept one or more of the treaty's provisions.

1) In such cases - states may seek to enter a reservation to the treaty

B) Reservations limit or exclude the application of one or more of the treaties' terms to the reserving state, provided that the treaty does not expressly prohibit the reservation.
1) Reservation has no meaning in bilateral treaties - amounts to no agreement on that issue.

2) Multilateral Treaties - creates a series of problems: 

a) If reservation is not accepted by the other parties, then it is NOT VALID.  Treaty is only valid of the reservations are accepted.  

b) Unless the reservation is accepted by each and every party, the reservation has no legal affect to those who have not accepted the reservation.  

· Some treaties result in an impossible matrix whose meaning cannot be understood.

C) Solution: "Package Deal Treaties"

1) Treaty that doesn't allow for any reservations.

2) Forces parties to agree to the entire agreement, or not allowed to enter into the treaty.

3) Example:

a) Statute of the International Criminal Court (US won't accept)

b) Law of the Sea Treaty
iii. Legal Effects of Reservations
A) A State cannot be bound without its consent.
2) Therefore, no reservation can be effective against any State without its agreement to that reservation.
3) No reservation is valid unless it was accepted by all the contracting parties, without exception, as would have been the case if it had been stated during negotiations.

B) A multilateral convention is the result of an agreement freely concluded upon its clauses
1) Consequently, none of the contracting parties is entitled to frustrate or impair, by means of unilateral decisions or particular agreements, the purpose and raison d'etre of the convention
2) "Integrity of the convention as adopted"
C) Practical Effect:
1) If a party objects to a reservation which it considers to be incompatible with the object and purpose, it can consider that the reserving State is not a party to the Convention.
2) If a party accepts the reservation as being compatible with the object and purpose, it can consider that the reserving state IS a party to the Convention
4. INTERPRETING TREATIES

a. Vienna Convention of the Law on Treaties
i. Interpretation of Text
A) Must look to the original text for an understanding of the term at the time of its founding.
1) Text is "frozen in time"
B) Problem with this is that obviously, if there is a conflict, the parties are not seeing eye to eye on the textual meaning.
1) Nevertheless, this works well for some treaties.  
a) Example:  Boundary disputes - want to look to the text as rigid meaning.
ii. Object and purpose - intention of the parties
A) In certain cases, the object and purpose will be more important than the text by itself.
1) Example: In the case of human rights - want to give weight to object and purpose, because it makes the text flexible in its meaning. 
B) When submitted to a tribunal, the judge determines the object/purpose

b. Who interprets treaties?
i. Best case scenario: parties agree to give interpretive authority to third party 

A) MOST CASES - this act is VOLUNTARY. States ask for ruling or advice as to the treaty. 

1) States can ask for interpretation from any party:

a) UN Secretary General

b) International Tribunal

ii. Problem: states often REFUSE to agree to give a third party the power to interpret a treaty

A) Rationale: 

1) Percieved bias of the third party or tribunal
2) Chance that the third party might find in an unfavorable way
B) Solution:  

1) More and more treaties agree, at the outset, to compulsory third party adjudication 

iii. Who should interpret treaties?
A) Need to have a high-level decision maker. 
1) Cold War - decision making was transferred to a lower level because SC was unable to agree.  

2) After the Cold War - the SC is stronger. But the UNSC is a political, not legal body.
3) LEGAL matters - ICJ - the judicial organ of the UN

a) However, the JDX of the ICJ is not compulsory - any party can submit claims to ICJ. 
b) Parties can make a declaration that ICJ may resolve the dispute, but this doesn't happen all the time.
B) The loop in an international system is never closed.
1) For this reason, argument that international law is not LAW -- Romano doesn't agree.  

a) Most states respect international law.  
b) But solution is found in political arrangements that need valid working agreements to survive in the international system.

c) That is what makes international law, LAW.
5. CONSEQUENCES OF BREACHING/DENOUNCING TREATIES

a. Material Breach:

i. Bilateral --> if a party breaches, then the other side can pull out of the treaty
A) If one party doesn't  comply, then EVERYONE does not have to comply with it too.

ii. Multilateral --> Could be suspended
A) Consideration: Treaties are so important to the international community that you don't want to undermine their import and effect.

b. Withdrawal from a treaty:

i. General Rule - can't withdraw from a treaty

A) 2 Exceptions in the Vienna Convention:
1) Implied right to withdraw from the nature of a treaty

a) Example: treaty regarding keeping a military.  If the balance of power changes radically, free to pursue other options to defend yourself.

2) Established that the parties intended to admit the possibility of denunciation or withdrawal

a) This is more tricky - if they aimed to do this, could have put it in the treaty. 

6. TERMINATING OBLIGATIONS UNDER A TREATY
a. Concluding a Treaty

i. A treaty exists as long as the state exists – where countries cease to exist, the obligations carry over to successor states.  
ii. Conclusion by provision – some treaties include sunset provisions which provide for an ending date.
iii. Denunciation – treaties very often include withdrawal procedures that can be written into the treaty itself. 
b. Rendering a Treaty NULL and VOID (Void v. Voidable – in the context of a treaty)
i. Void = treaty never existed  (Void ad finito – void at the outset)
A) Usually, a “void treaty” is voided in its entirety
1) Coercion on the Person who Does the Signing

a) Example: Beginning of WWII, Germany took over Sudatenland from Czech, actually made the Czech president physically sign under coercion.
2) Coercion on the State

a) Possible argument concerning coercion based on a disparity of bargaining power. 
· However, almost never in a negotiation do the parties have the same level of bargaining power.  

· Ideal situations that both sides have equal bargaining power, but if that were the standard, only a very small group of treaties would be considered valid.

· Exerting political, economic pressure on another country to sign – generally ok. 

b) Thus, look for HIGH level of (usually) military force to amount to coercion on the state. 
· Where pressure via use of force, whether or not a treaty is valid depends on whether the use of force was in accordance with principles of IL
· IN GENERAL - force in international law is NOT ok unless sanctioned by the Security Council.

· However, if the Security Council endorses the action, force was used in compliance with international law

· Example: Bosnia, Herzcovenia, Croatia, Kosovo Conflict. Agreement concluded while bombs from US, UN, Britain flying into Kosovo, forced Milosovick into signing.  Treaty is Valid because actions were authorized by the SC.  

· Note that Kosovo was "special" example because the only time use of force was authorized AFTER force was already used. 
3) Treaties in Violation of International Law are VOID
a) Parties to a Contract have contractual freedom.  

· Parties can contractually alter their behavior in opposition to the law - derogate from the law
b) However, some laws/principles are so fundamental that they cannot be contracted around

· Jus cogens - "laws compulsory" - certain laws CANNOT be derogated by the parties because they are so fundamental to society/humanity
c) Certain norms of jus cogens in international law are so fundamental to the existence of the international community that you can't contractually derogate from them 

· Examples: prohibitions on genocide, slavery (Human Trafficking), Piracy, Torture, War Crimes

· Example: US-Yemen. Exchange of prisoners (in order to torture them). Can't be done in a treaty.

ii. Voidable = treaty can be voided as to certain provisions 

A) Treaty can be voidable where certain provisions are rendered invalid based on mistake, changed circumstances, etc. 
B) Invalidate certain provisions, not others. Does not necessarily render the entire treaty void.
1) Changes of circumstances argument is only a valid way of pulling out of a treaty where the circumstances change to the extent that it effectively nullifies the meaning and purpose of the treaty.
2) Like any contract or international provision – key to determining the meaning and purpose of a treaty is interpretation
a) Problem:  Many treaties are deliberately vague
· Negotiation gambit – must agree to the minimum common denominator to get all parties on board.  

· Time pressure – agree within a time frame, if you don’t come to an agreement by the deadline, lose the time put into prior negotiations.  
C. Creating International Law: Customary International Law (74-92)
1. What is Customary International Law
a. Customary international law is the result of consistent practice (diuturnitas) of a majority of states supported by the belief that the practice is obligatory (opinio juris).
i. Prevailing belief, based on claims by the various countries at any given time.
b. All states are bound by CIL simply by virtue of being a state

i. Custom is relied upon as evidence of a general practice accepted as law
A) Derived from looking at the way states behave in the world.  
1) Most states do so in a belief that a particular behavior is mandatory.
ii. Exception: Persistent Objector = NOT bound by CIL
A) A persistent objector is a state that has repeatedly and unambiguously objected to the emergence of a norm of CIL.
1) Example: US scared of the ICC 
2. Difference between Treaties and Custom
a. Treaties bind only states that ratify them

b. Customary international law is law for all states, regardless of whether they participated in the formation of the custom.  
3. Determining what CIL is:  3rd Restatement of the Foreign Relations Law of the US

a. TWO things you need for CIL:

i. Opinio Juris

ii. Practice

b. Both elements need to be present for a norm of CIL to exist.
i. Opinio Juris without practice: A logical mistake.  

ii. Practice without opinion juris:  mere courtesy, comity, good will.  

A) e.g. saluting the flag or a foreign country.  

B) e.g. providing assistance during natural catastrophes.  

iii. There is a lot of practice that it is better not give rise to a norm of CIL
A) States might want to act without creating norms of CIL.  Hence, need to have practice without opinio juris.  

1) e.g. a state doing something and declaring it does not believe IL requires it to do/not do something. 

2) Leaves the State a bit of leeway.

c. Determining CIL is an art, not science!
i. Opinio juris:  What states say and do is important, but also what they do not say and do not do.

A) Silence = acquiescence.  Has a legal meaning. 

1) Does not necessarily require action

2) Silence becomes an element that furthers the norm/practice. 

B) NOTE: it can be a relatively SMALL group that forms a custom.

1) Example: Weapons in outer space. Ecuador - probably doesn't have an opinion because outer-space weapons doesn’t affect them (no technology)

ii. Practice:  How do you know what is states' opinio juris?  --> Look at how they behave … PRACTICE.

A) Whose Practice?
1) The practice of the states who are effected by the particular norm of CIL

a) Example:  13 states that have a coastline v. 180 that do not.  
b) Thus, the opinion of the 13 is the opinion that matters.  

B) Where do you look to know what state's practice is?
1) Look at what states do and say.  

a) Any act that is attributable to the government  

· Treaties (multilateral carry greater weight than bilateral when determining the existence of a norm of CIL)

· Unilateral Declarations

· Decisions within organizations

· National Laws

· Military and Police manuals

· Internal Government circulars

· Press releases and conferences

iii. CIL requires a combination of both QUANTITY of element and QUALITY of element.  
A) There is an inverse relationship between time and number of states participating in a practice.  
1) The more states, the less time is needed for a norm of CIL to emerge.  
2) The less states, the more time is needed.
B) For how long does the behavior need to be practiced exactly?  
1) At some undetermined point you reach a critical mass and can argue for universal, customary application of the rule
4. When is it necessary to determine what CIL requires?

a. Debate on what CIL requires is part and parcel of everyday interactions between states.

i. Determining CIL is a constantly evolving process

5. The paradox of CIL: 
a. To change a norm of CIL you need to violate it.  This goes against the fundamental principle that "From a violation of law, law cannot be created" (ex injuria jus non oriter)

i. How do you change CL without violating it?  
A) Solution: multilateral treaty that is widely adopted and ratified.
b. Even HARDER to change - Jus cogens 
i. Jus cogens is a particular category of CIL that cannot be derogated by way of treaty.  

ii. However, even jus cogens could change overtime as state practice is sufficiently widespread and consistent
6. General consideration (law and power):
a. Who controls the formation of CIL?

i. On one hand, CIL is the tool of the poor/weak, who, by acting together consistently over time, might be able to impose their will on a few powerful states. 

ii. On the other hand, because only a minority of states has the capacity to consistently act and being heard on their international scene, the practice of the powerful minority tends to carry greater weight than that of the many.
A) Example: Because the US currently does most of the fighting, the US determines most of the laws of war.  
1) What the US does has consequences that applies to everyone and is far more important than the army of Egypt.  

2) What the US does on the battlefield matters because the US is the foremost power.

a) Always try to keep in mind - WHOSE practice are we looking at.

b. Both elements of the story are at play at the same time 

i. Very slippery area of law.  

ii. This is why it is so tempting to focus on treaties.  Trend, historically, to move away from the fuzzy international law (uncertainty) to greater clarity and procedure.

7. CIL in the US legal order
a. Paquete Habana,175 U.S. 677, 700 (1900)

i. Interpretation of CIL by United States Supreme Court:

A) "International law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction as often as questions of right depending upon it are duly presented for their determination.”

B) For this purpose, where there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations"

ii. Sources of Authority relied upon by the Court:  

A) Because the US didn't exist in the 16th Century, the court had to look to the customary practices of European countries (France, England).

B) Did not evaluate the practice of Japan/Mayans.  Wanted to evaluate countries who HAD naval power during the formidable years of naval power on the high seas (England).  
D. Creating International Law: Soft Law (92-105)
1. Simple Question: WHAT IS LAW?
a. Law is a set of rules/norms that govern behavior in a society.

b. Law is made up of RULES and NORMS

i. Rules - FORMAL/EXPLICIT (Laws passed be legislature)

A) Rules have an element that a norm doesn't: a quality of enforcement/sanction.
B) All rules are not necessarily enforced

1) Example - traffic violations

ii. Norms - IMPLICIT (Policies we all follow)

A) Norms describe a standard/template/ideal - what everything else should conform to.

B) The "rally point" which we gather around to be organized.

C) The place we want society to be.

D) Sanctions for violating norms are soft, social sanctions

2. What is Soft-Law?
a. Soft Law is non-binding norms that are promulgated to influence behavior
i. Emphasis on Compliance
A) If most of the time most of the people follow the norms/rules, it makes a statement about the weight people place in non-compliance with the norm.

B) Norms govern behavior in society.  By keeping norms and eliminating rules, we could enlarge our scope.  (Rules are only a subset of norms).

C) Book calls it "quasi-law."  Illustrates its persuasive nature.
ii. Soft-Law Influences Behavior
A) Soft law DOES influence behavior of actors in an international arena.

1) Understand law not as much as a set of rules that has a sanction attached 

a) Reflects positivist thinking - law without sanction is ineffective.

2) This is too narrow minded view of law and dismisses a whole set of ways in which societies regulate behavior.

3) Puts too much stress on enforcement of the government and not enough on the other factors that influence the behavior of actors in a society.

iii. Examples of Soft Law that Influence Behavior of Actors

A) Declarations of the UN General Assembly

1) UN general assembly is the plenary organ of the UN, doesn't have lawmaking powers.  UNSC can take resolutions, general assembly cannot.  GA CAN issue declarations - non-binding statements. 

2) Example: 1948 - UN General Assembly Declaration - "Universal Declaration of Human Rights"

a) Started as a soft-law declaration

b) Has morphed into customary international law AND parts of that even reached the level of jus cogens
B) 1975 Final Act of Helsinki Conference

1) Meeting that two sides facing each other in Cold War tries to come to some agreement:

a) USSR sought recognition of existing boundaries in Europe

b) West wants something back - free travel of Soviet citizens, allow them to have minimum civil freedoms.

2) NON-binding piece of soft law.  

a) Not a treaty/not a constitution/not enforceable.  Couldn't bring it before the ICJ and say the USSR was "not respecting the Helsinki Accords"

b) Nevertheless - the USSR understood that it was in their interest to comply (have the US respect the borders)

c) Self-interest determines compliance with the agreement.
3) Gen. Wesley Clark – Arguably this to be the most important piece of international law written.  

a) Cracks in the Soviet wall, communication with the West encouraged movement of people dissenting in the soviet union, no more the Soviet block that couldn't be broken. 

C) World Bank Guidelines on the Treatment of Foreign Direct Investments

1) MOSTLY this area is governed by customary international law.  

2) Countries want to make foreign investors feel more comfortable that their investments will follow a predictable course.

a) World Bank decides to create a series of guidelines.  

b) No codified treaty as to this - Can't get everyone to agree.  Failed numerous times in the past (MIA – Multilateral Investment Agreement)

3) Soft-law Alternative

a) Guidelines CAN influence actor's behaviors.  But in order to be convincing, must have some authority behind the guidelines (World Bank)
E. Creating International Law: General Principles of Law Recognized by Civilized Nations
1. Law Recognized by Civilized Nations
a. Taken from the language of the Statute establishing the ICJ - 1919
b. “Civilized nations” – nation that has a set of laws and act responsibility in the international arena.  

i. Although the terminology is probably not PC today, reflects a useful idea.

A) Looks at laws of countries that are "law abiding" countries – act as responsible actors in the international community.

B) Do not look at "rogue" states

1) Look at legal systems that share a common DNA.  

2) "Common DNA Code of Humanity"

c. Found at domestic legal systems – not actually IL

i. Contrast with Customary International Law – CIL reflects principles at the highest level of abstraction among nations interacting with each other on the international level
2. General Principles Include:

a. Cannot kill (with exceptions).  Series of consequences for that.

b. Cannot steal property belonging to another (even in Soviet Union had some concept of private property)

c. If you make an agreement, you stand by the agreement.  Pacts are to be respected.

d. If you make law, and another law changes the first law, the second law overrides the first law to the extent that any change is necessary.

F. Creating International Law: SUBSIDIARY SOURCES
1. Decisions of International Courts/Tribunals
a. Not a formal source of international law - if they were, parties who are  not STATES could have a controlling effect on IL 
i. STATES are the most important units on the international system.  

ii. International tribunals are formed of independent judges - not a state.
b. Thus - no principle of stare decisis in the international legal system
i. However, tribunals do tend to act consistently 

A) Tend to follow their past decisions/reasoning - in which way they DO influence international law insofar as they are judicial bodies who are consulted in resolving disputes.

B) Also read each other's decisions and agree to not disagree - has a cumulative effect of shaping international law via adjudicated proofs.

ii. Decisions provide evidence that is useful for determining what is CIL

2. Writings of Scholars
a. Only a subsidiary source of law – Similar reasoning as above
b. Writings provide evidence that is useful for determining what is CIL
III. ACTORS IN THE INTERNATIONAL LEGAL SYSTEM
A. What is a State? Who is the Self in Self-Determination? (107-130; 130-143)

1. STATES ARE THE MOST IMPORTANT UNITS ON THE INTERNATIONAL SYSTEM

a. “State” is an abstract entity.  Used as a shortcut for many terms.

b. Most of the time, we mean “government” – as the source from which acts, which are meaningful in international law, come from

i. IL is neutral as to what kind of government controls a state
ii. IL is “juridical” – all sovereigns are equal on the international playing field.
c. OBLIGATIONS come with state-status
i. Obligation to act responsibly as a member of the international legal community

ii. Obligation to respect the rights of other states
d. RIGHTS come with state-status
i. Right to have sovereignty respected

A) Of course – also there are also exceptions to this right…

2. What is a State?
a. Montevideo Convention on the Rights and Duties of States (1933)
i. Outlined 4 criteria for recognized status as a “state.” (Disclaimer:  4 elements aren’t necessarily followed, but are a good guideline)
A) Permanent Population
B) [Defined] Territory
1) However, we recognize states that have border disputes, so “territory” itself is a better description
C) Government
1) But states continue to exist even in times of governmental upheaval
2) Otherwise, the rights and obligations of the state/territory/people would cease, having enormous implications at the international level
D) Capacity to Enter into Relations with Other States
1) This usually necessitates some form of sovereignty
b. FIRST CONCERN of States = SOVEREIGNTY
i. Sovereignty requires the capacity to govern oneself
A) Capacity to control the people and defend within the territory
B) Capacity to exclude others from your territory
c. Modern Concept of States comes from the Treaty of Westphalia

i. 1648 Treaty of Westphalia
A) Peace following the 20 years war between France and Spain, which became a continent-wide war about those loyal to the Pope and those loyal to the Emperor (Ferdinand III)
B) Peace of Westphalia granted states sovereignty from a supreme ruler.  No more required allegiance to either the Pope or the Emperor.
1) *Where the modern concept of “states” emerges*
3. How do States Emerge on the Global Stage?  What is the Process for being recognized as a sovereign state? 
a. Decolonization
i. Process by which states become independent from self-identified colonial empires, principly those of the UK and France (also Spain and Portugal)

A) US in 1781 (from GB)

B) Costa Rica / many Latin American Countries in 1821 (Spain)

ii. Some colonies STILL in existence:

A) Islands in French Polynesia & a few others
b. Secession
i. When one state breaks away from another state
A) Finland from Russia in 1917

B) Ireland from UK
ii. To be recognized as a secession:

A) Must have a government in place
B) Government must be able to exclude others
c. Dissolution
i. Process by which a state dissolves into two or more states, with the former state 

A) Czechoslovakia (Czech Republic and Slovakia)

B) USSR in 1991 (Russia + independent bloc countries, some of which broke off earlier)
C) Yugoslavia in 1991-2006 (Montenegro)
ii. Note the difference between dissolution and secession:

A) Dissolution - If a former state ceases to exist, it becomes open to anyone stepping in and dictating “how things should go” 
1) Yugoslavia was declared a dissolution because it allowed another body (EC) to step in and take over
B) Secession – also an internal affair of the country, but there is still a sovereign government in place to deal with the implications internally.
1) Some would consider Yugoslavia properly classified a secession
d. Merger/Acquisition/Take Over
i. Creation of one state by the union of two states

ii. Very often, this process is not as cooperative as it may seem. 

A) East Germany and West Germany (1990)

B) North and South Yemen (1990)
e. Peace Treaties
i. Historically, states emerge from peace settlements after major wars.

A) Often fueled by the idea of nationalism – people who speak the same language and share the same culture should be the same state. 

ii. Generally, this is because a larger state is broken up into smaller components. 

A) Example: WWI Treaty of Saint Germaine – Austria, Poland, Hungary, Czech all created.

iii. Another Example:  System of Mandates designed to take care of the German colonial territories following WWI.

A) German colonies broken up and given over to the protection of other countries to help administer statehood.

1) Idea was to help countries become self-standing and sovereign

a) Some administer countries did this in good faith

b) Some did not (South Africa to Namibia)
4. Life of a State
a. Some states outlast others
i. History has an impact and meaning in international law

ii. Something that happened 600 years ago can have an impact on the state’s current existence
b. The fact that a state is “recognized” as a state does not determine its legal personality
i. Legal personality as a “state” or as something else is merely an objective fact that is determined by meeting certain criteria

A) Boils down to politics

ii. States are ACTORS in the international system regardless of whether they are recognized or not – most important thing to understand about them

Other actors also have roles in IL…
B. What are International Organizations? What can they do? (171-81; 184-97)
1. International Organizations = Intergovernmental Organizations
a. Organizations that have been created by STATES

2. Different Kinds of Organizations

a. Governmental – “traditional” international organizations

i. United Nations – to be a member, have to be a “peaceloving” “state”
b. Non-Governmental (NGO) – organization that has the guise of a private and independent entity (even if that isn’t necessarily true)
i. WTO

ii. Green Peace
c. Hybrid
i. Allows governments to do things they would be unable to do as an actual governmental organization

A) Red Cross – private organization based in Geneva, Switzerland.  
1) Governed by Swiss law, but operates in all states and has certain rights and duties and immunities (especially in war) such that it is regulated by public international law in its “mission” activities.
2) Nevertheless, ICRC is an international non-profit that is funded by governments around the world.

3. Law that Governs International Organizations (traditional IOs)
a. IOs are governed by their Constitutive Instrument
i. Describes the membership, policies, role of organization, decision-making processes, etc.

A) UN Charter

B) EC – Treaty of Rome

C) Org. of American States – Treaty of Washington

b. Swiss Law very often applies because the Swiss have historically known as neutral entity (throughout history).  Thus, Swiss law is common ground and a lot of hybrid organizations are founded in Switzerland.

4. Attributes of IOs – Many organizations have similar attributes as states

a. Immunities
i. Immunities are required so that the organization can operate

A) IOs are NOT subject to the jurisdiction of the state in which they operate. 

B) HOWEVER:

1) Immunities of states are ABSOLUTE

2) Immunities of IOs are only FUNCTIONALLY RELATED – they only extend as far as to enable the organization to carry out its functions.
b. Similar Structures 
i. Structures of IOs mimic that of the modern democratic state (3 branches)
A) Plenary Organ (Legislative)
1) Organ in which every member of the organization is represented.

a) Principle of Sovereign Equality of States – one member gets one vote. 

· Contrast, IMF works like a corporation where voting power is based on the share of the organization that is held by each voting member
b) Usually doesn’t have binding authority over the entire membership, but can offer advisory opinions.

· Example: UN General Assembly

c) Decisions made in one of  2 Ways:

· Majority – traditional vote casting

· Consensus – “does anyone vote no?”
B) Executive Organ
1) Can make binding decision and can act quickly and decisively

a) Example – UN Security Council 

· 15 members: 5 permanent and 10 rotating (GA elected)

· Requires 9 votes for a decision (appx. 2/3 majority) but the measure cannot be opposed by any one of the 5 permanent members.

· 5 members each have blocking power.  

· However, ten rotating members also have blocking power as a bloc.
2) Secretariat/Other Professional Staff
a) Usually falls under the authority of the EO, sometimes a separate entity

b) Role is to ensure the smooth functioning of the organization, deal with day-to-day operations
C) Judicial Organ
1) DESCRIPTION

2) Example: ICJ
c. Despite apparent similarities, IOs differ from modern democracies in that IOs lack a formal system of Checks and Balances
i. Example: UN 

A) Very few checks and balances between ICJ, SC, GA

1) GA elects rotating members of SC

2) Budget for ICJ decided by GA

3) GA can amend the Charter 

B) Issue in Locherby case pending before ICJ

1) Would have amounted to the ICJ reviewing actions of the SC (based on Libyan argument that SC demands and sanctions were in violation of Charter, and, therefore, illegal)

2) Would undermine the perceived authority of the SC

ii. WHY the lack of checks and balances?

A) Proliferation of IOs are a  new development

B) Gathers states of different political system (not necessarily a tradition of democracy)
C. The Challenge of Non-State Actors (201-202; 234-250)
1. Actors that are unaffiliated with governments (not states, not IOs) also play a role in the [functioning: prescription, invocation, and application] of international law norms

a. Non-State actors ARE legitimate actors in the international system.

b. Non-State Actors Include:)
i. Private Individuals

ii. Non-Governmental Organizations (NGOs)

iii. Corporations (for-profit organizations)

iv. Sub-Federal Entities (California & Nevada, Canadian Provinces, etc.)

A) Note that CIL is that States are responsible for IL violations by their sub-federal units

v. Organized Religions

vi. Organized Crimes

vii. Sporting Federations (IOC, FIFA)

viii. Terrorists

2. Influence of non-state entities on making IL

a. NSEs influence the States both Directly/Indirectly
i. NSEs participate in the process by voicing concerns over issues of concern to the NSE during treaty negotiations, lobbying of parties to treaties.
ii. NSEs violate IL and make claims based on IL that are recognized by the states
3. Examining Contributions of Significant Non-State Entities
a. NGOs
i. Generally, NGOs are interest groups whose organization is based on a shared commitment to a particular cause and advocate a particular agenda on domestic and international stage
A) Lobby domestic governments and IOs
B) Also:  Prepare studies, engage the media to influence public opinion

C) Contribute expertise to governmental delegations (gaining seats at intergovernmental negotiations)

D) Sometimes co-opt delegations through promises of assistance

ii. Structure and Makeup of NGOs
A) Various structures – no one-fit
1) Membership can be anonymous
2) Internal decision making can lack transparence or accountability of traditional government functioning
B) Can be national or transnational in membership, agenda, or both
b. Sub-Federal Entites

i. International law does not look within a State when assessing liability.
A) Whatever action is taken by a decision-making center within the boundaries of the state is directly attributed to the central government

B) However, sometimes, sub-federal entities do have international IMPACT.

1) Organizing principle – the best governance is that as close as possible to those affected by a particular decision (European principle of “subsidiarity”)

2) United States:

a) State Police Power - Every sub-federal state has a local articulation of power

b) Federal Government – exclusive authority over foreign affairs

c) Determining the validity of the individual states of the union in international affairs requires balance of  sub-federal police power v. exclusive federal authority to execute foreign affairs
· Question of pre-emption, federalism
ii. Some states seek their OWN role international affairs by trying to play a part in the international legal process

A) Frequently, the sub-federal actors adopt a stance on various international issues independent of that of the central government.  

1) Example: Climate Change (CA “treaty” / “agreement” with foreign nations to reduce greenhouse gas emissions)

2) Example: CA law granting cause of action for claims arising from Armenian Genocide

IV. INTERNATIONAL LAW AND DOMESTIC LAW
A. Making International Law: Is NAFTA constitutional? (263-286)

1. Incorporation of IL into Domestic Systems

a. Constitutional issues affect IL, but Con Law is NOT IL
i. Left up to each and every state to decide on a domestic level
b. 2 Models:

i. Monist – IL is a part of the domestic law
A) Automatic incorporation of IL within the domestic legal system
B) Conflict of IL and Domestic Law – IL prevails
ii. Dualist – IL is separate and distinct from domestic law

A) IL is a different body of law entirely
B) Conflict of IL and Domestic Law – discretionary
c. States decide whether they want to incorporate the monist system or the dualist system and to what extent

i. In reality – NO STATE IS PURE MONIST OR PURE DUALIST
A) All constitutions fall somewhere on the continuum
B) Where a country stands along the continuum has nothing to do with where IL is incorporated (what level IL becomes law – federal/state)
2. Examining Incorporation of IL into US Law
a. Relevant Constitutional Provisions:

i. Article II § 2 – Grants the President Treaty Making Powers, with advice and consent of the Senate (2/3 majority)
ii. Article VI – Supremacy Clause: Treaties are supreme law of the land
A) Treaties supercede any conflict with inconsistent state codes 
B) Held to be “on par” with federal statutes – application of the “later in time” rule of superiority.
b. US is a DUALIST model of incorporation

i. Decisions of the US SC have added to the US incorporation of IL
A) Missouri v. Holland – treaty between US and UK to protect migratory birds.  Passed treaty to get around US regulations (at the time) preventing Congress from passing laws concerning bird migration [Federalism concerns].
1) Court says that this treaty is WITHIN the US treaty power 
a) Concerns a national interest of first magnitude – properly within scope of treaty-making ability

b) President is thus granted the “necessary and proper” means to enforce the treaty within the US
2) What an act of Congress couldn’t do on its own can nevertheless be accomplished via treaty.
a) President was allowed to circumvent 10th Amendment federalism limits on Congressional action via treaty
ii. LIMITS to treaty-making power:
A) Treaties STILL have to comply with the Constitution
1) Reid v. Covert – US must observe constitutional prohibitions (e.g. Bill of Rights guarantees) when exercising power under an international agreement. 

a) Constitution is a higher authority than the treaty (US derives power from the constitution).

b) Treaties are “supreme law of land,” on par with federal statutes & subject to same constitutional restrictions
c. Three Ways in Which the US Negotiates and Ratifies Treaties
i. Article II Treaties – President Negotiated + 2/3 Senate Ratification

A) Sanctioned in Constitution

1) President has power to make treaties

2) Senate gives "advice and consent" to president via 2/3 vote of approval

B) Can be cumbersome - requires significant majority of senators (high hurdle)
C) Examples of Article II Treaties: 

1) Human Rights Treaties (requires full domestic support, often changes domestic law

2) War (require full domestic support, especially for funding)
3) UN Charter – major international organization that altered the structure of international negotiations (want full support)
ii. Executive-Congressional – President Negotiated + Mere Majority of BOTH Houses of Congress
A) Congress is involved in one of two ways:
1) Ex post – subsequent approval.  

a) First president negotiates treaty, then goes to Congress and asks for authorization (requires simple majority of both houses)

2) Ex ante - prior authorization.  

a) Joint resolution of Congress authorizes a "blank check" for the president to take action

B) Source of Constitutional  Authority
1) Congressional authority to regulate commerce with foreign nations

2) President’s inherent authority in foreign affairs – derived from:
a) Chief Executive, Commander in Chief

b) Make Treaties with advice and consent of congress

c) Diplomacy – appoint Ambassadors, receive Ambassadors 

C) Allows for quicker, faster, more accessible decision making
D) Examples of EC Treaties:

1) Agreement creating the IMF (UN’s International Monetary Fund)
a) Result of bargain between President and Congress:

· UN Created the same time – UN would go to 2/3 vote

· IMF only requires majority (didn’t want the funding issue to sink the UN like it sunk the League of Nations)

2) Economic Agreements

a) NAFTA

b) Uruguay Round Agreements (creating WTO)
iii. Sole Executive Agreement – President w/o congressional participation
A) Constitutional Authoirty

1) Authorized by language of constitution giving the president sole authority for specific actions
2) Example - "commander-in-chief"

B) Also much quicker, faster, and decisive

1) Example - Congress gives authority to go to war, fight occurs, war is won.  

a) Two ways in which wars end:
· Armistice - negotiated end of hostilities (cease-fire across the board) 
· Capitulation - one side surrenders.  (Like Japan/Germany WWII)

b) Requires quick and decisive action.
· Negotiated by executive branch: chief general, president, diplomats 
2) Contrast - Peace phase following cessation of hostilities
a) Requires peace treaty.  Disposes of past issues and sets stage for future relations
b) Peace treaty involves a lot of parties, have more time to negotiate, has significant domestic impact
· Negotiated by executive branch, approved by Congress (formal "Treaty")
d. Are all treaties necessarily created equally?
i. Interchangeability Thesis
A) Idea that congressional-executive agreements are legally equivalent to Article II treaties – one is interchangeable to the other. 
1) Third Restatement of Foreign Relations Law § 303(e)
a) Prevailing view is that CE can be used as an alternative to the treat method in every instance
b) Which procedure should be used is a political judgment, made in the first instance by the President, subject to the possibility that the Senate might refuse to consider a joint resolution of Congress for approval and may insist that President submit the agreement as a treaty. 
B) Criticism of this thesis:
1) Treaty power and Congressional legislative power is not coextensive (as proven by Missouri v. Holland)
a) Constitution permits treaties to accomplish things that cannot be achieved by mere legislation
b) Necessarily follows that the treaty form and the CE form is not wholly interchangeable
2) Content and Import of certain international agreements ought to require that they be approved by 2/3 of Senate (supermajority)
C) Support of thesis:
1) The Constitution doesn’t actually define the border between the 2 treaties - nothing in the language requires Article II treaty to be “sole” means of regulating activity like foreign commerce
2) At least where foreign commerce is concerned, there is independent constitutional support for economic treaties to be EC (given Congressional power to regulate foreign commerce)
a) Thus – different procedures have been followed on different occasions.
b) Ought to be a matter for political process
3. Examining Constitutionality of NAFTA & Foreign Trade Exec-Congress Agreements
i. Constitutional Authority:
A) Foreign trade is regulated by Congress – Article I § 8
B) President has UNILATERAL authority to make treaties (provided advice and consent)
ii. Who has the authority to make treaties regarding Foreign Trade?

A) Over time, a pattern of treaty-making procedure has emerged among certain subjects 
1) Where Foreign Trade is concerned – at times Article II, at times E-C
iii. Potential Constitutional Limitations
A) Made in the USA Foundation v. United States – challenge by US producers as to Constitutionality of the NAFTA treaty
1) NAFTA treaty was an Excutive-Congressional, ex post treaty (approval after the execution)
B) Court determines that the question as to what kinds of agreements should be executed Article II v. E-C is a NONJUSTICIABLE POLTIICAL QUESTION
1) Should be left to the politics of approval
a) Despite some precedent that this was not a usual EC approved treaty, court allows for ebb and flow of public opinion. 
b)  Could be a stronger argument if the custom was established over a longer period of time. 
4. MAIN POINT: The domestic ratification of international treaties in the US does NOT matter in the international legal system
a. Recall that the LAW OF TREATIES does not allow for states to cite “domestic law” as a barrier to upholding their international legal obligations. 
b. Although the two systems are related, domestic and international law are two separate legal systems
B. Breaking International Law: Consular notification and the arrest of foreign nationals (293-310)
1. Action that is Violation of IL can still be Compliance with Domestic Law
a. IL and Domestic law are two separate legal systems
i. How countries incorporate and coordinate the two systems of law depends on the particular constitutional legal system.
ii. Thus, it is possible to be in violation of IL without being in violation of domestic law (and visa-versa)
A) States may NOT use domestic law as justification for failure to perform a treaty

b. In US: Treaties are on par with Federal law

i. When treaty and domestic law conflicts:
A) US usually applies the “later in time” rule at domestic level
B) However, subsequent federal statutes does not extinguish the nation’s international legal obligation
2. Vienna Convention on Consular Relations (CR)
a. Treaty regulates the consulates around the world
b. Provides: When foreign nationals are arrested abroad, they have the express right to contact their consulate and have local consular officials notified of the arrest
i. Consulate then provides foreign nationals with consular assistance

ii. Basic level of consular assistance: translator, explanation of arrest
3. United States Case Study – Violations of the Vienna Convention of CR
a. Introduction

i. Other countries have a problem with US Death Penalties.  
A) Thus, fight about lack of consular relations in situations where no consular notification was provided to those foreign nationals with pending death sentences in the US
B) Want to bring the question of the death penalty to the forefront and pressure the US
ii. Lack of Consular Notification amounts to a violation of IL
A) Two ways to deal with international disputes
1) Negotiation
2) Adjudication – bring the case before the ICJ 
a) Vienna Convention of CR contains an Optional Protocol

· Provides that disputes arising out of the interpretation or application of the Vienna Convention on CR shall lie with compulsory JDX of the ICJ
· United States and Mexico both signed onto the Optional Protocol at the time Mexico brought suit in Avena
iii. PROCEDURAL DEFAULT PROBLEM:

A) Under US procedural rules in state and federal court, criminal defendants who could have but fails to raise a legal issue at trial will generally not be permitted to raise it in future proceedings, including on appeal or in a habeas corpus petition

1) Antiterrorism and Effective Death Penalty Act (AEDPA) – 1996
2) Codifies this rule with respect to foreign nationals raising claims of imprisonment in violation of “treaties of the United States”
B) Many of the domestic cases only raise the Vienna Convention violation at the appellate level
b. Execution of Angel Breard (Paraguay v. US)

i. Breard raises the issue of Vienna Convention in federal habeas petition

A) Petition is denied and date of execution is set
ii. Paraguay files motion requesting the halting of the execution of Paraguayan foreign national (Breard)

A) Note re: ICJ – language of the ICJ statute (English translation) is unclear whether or not the provisional measures of the ICJ are binding (French translation makes it clear that they ARE binding)
iii. ICJ ASKS the US to halt the execution of Breard

A) Must ask the US as a whole – Secretary of State

B) Secretary of State writes letter to Governor of Virginia requesting a STAY of execution.

1) Grounds: diplomacy.  Undermines the status of US nationals arrested abroad.

C) Governor of Virginia writes back and refuses

1) Grounds: ICJ has not authority to interfere with justice in the Commonwealth of VA.  Security is sole responsibility of VA

iv. Breard and Paraguay sought relief from US Supreme Court

A) Denies the claim – Breard procedurally defaulted
B) Subsequent in time rule allows the AEDPA to supercede the Vienna Convention
v. Breard is executed

vi. Secretary of State writes to ICJ and tells him that there was nothing he federal government could do, citing US federalism concerns.

A) US CONSTITUTIONAL AUTHORITY: conflicting ideals
1) Federal Supremacy – VA should bow to the State Dept.

2) Principles of Federalism – US Gov’t doesn’t have JDX over sentencing within the State of Virginia unless the action runs afoul of the Constitution

a) NOTE: ICJ is attached to the UN Charter, which is a full Article II treaty!!!
vii. Paraguay drops the case with the US (thought to be on account of “unofficial” bargain that US would not pursue anti-IP piracy treaty w/ Paraguay)

c. Karl & Walter La Grand (Germany)
i. Germany files suit with ICJ
ii. ICJ TELLS the US that they MUST stay the execution
A) Grounds: ICJ has supreme authority over the US on matters of violations of the Vienna Convention
B) ICJ Directs the Secretary of State to transmit the Order directly to the Governor of the State of Arizona

C) Secretary of State passes it on directly without further endorsement
1) Wants to wash its hands of the matter after being embarrassed the last time
iii. US Supreme Court rejects appellate efforts by Germany and La Grand to enforce compliance with the order
iv. La Grand is  executed
v. Germany does not discontinue its action before the ICJ
A) Germany wants to establish precedent (don’t really care about La Grands outside of the principle of the US violation of the VC CR)
B) Ask US for assurances that this will not happen again
vi. ICJ issues final judgment on the merits
A) Failure to notify La Grands of their rights is  violation of US obligation under the Vienna Convention to both Germany and La Grands

1) Demands that the US must promise NOT to do this again
2) ICJ provisional measures are binding and create a legal obligation on the US
d. Avena (Mexico)
i. Mexico files suit with ICJ
A) Suit on behalf of 51 Mexican nationals at risk of execution in the US who were not provided notice of their rights under the Vienna Convention
ii. ICJ issues judgment on the merits
A) United States breached its obligations
1) To inform detained Mexican nationals of their rights under the Convention.
2) To notify the consular officers
B) Remedies – Breach of an engagement involves an obligation to make reparation in an adequate form
1) US should permit review and reconsideration of these nationals’ cases by the US courts with a view to ascertaining whether in each case the violation of the VC caused actual prejudice to the D
2) It should not be presumed that remedy must include partial or total annulment of conviction (conviction and sentence is not the violation, but rather breaches of treaty obligations which preceded them)
3) Regarding procedural default rule

a) US claims that executive clemency reviews are sufficient to resolve limitations on judicial review 
b) Court emphasizes that review must be effective, and it is of the opinion that the judicial process is best suited for this task
iii. US begins to take notice
A) Torres (Oklahoma)
1) Sentence is commuted by Gov. to life without possibility of parole
2) Trial court found that Torres was prejudiced as a result of the treaty violation
3) Appellate court found that Torres hadn’t shown how consular assistance would have assisted in the guilt phase, and as the sentence was commuted, no further relief was necessary
B) Executive Branch distributes Memo from the President to the AG directing State Courts to give affect to the Avena decision
1) AS A MATTER OF COMITY (we are embarrassing ourselves)
2) Comply in this instance, but unclear what that means for other cases where foreign nationals were not provided notice
C) Medellin (Texas)
1) Case goes to the Supreme Court, and the Court dismisses the case as premature because the Texas courts hadn’t had time to evaluate the President’s directive
D) US Withdraws from the Optional Protocol of the ICJ
4. Consequences for violation of International law are different and separate than consequence for violation of domestic law
a. Anytime the US violates the Vienna Convention on Consular Relations, the US violates International law.  

b. There are consequences and issues that arise form the violation

C. Can the President make – or break – International Law? (286-293; 310-313)
1. Sole Executive Agreements 

a. The president is authorized to take certain actions as a result of his inherent powers to conduct the foreign affairs of the country

b. Issues arise when presidential exercise of that authority comes into violation of domestic law – threatening the legitimacy of the agreements reached by the President on behalf of the US

2. Iran Hostage Crisis – what was the President’s legal authority to enter into an international agreement to end the hostage crisis?
a. See p. 286
D. Including and excluding International Law (326-354)
1. Alien Tort Claims Act
a. Grants district courts ORIGINAL JDX for all civil actions regarding tort violations stemming out of:

i. Violation of the Law of Nations

ii. OR Violations of Treaties

b. Passed in 1789 – early in US History (US WAS BORN IN 1781)
i. Enacted to address a problem in existence at the time:

A) Treatment of foreign envoys, representatives, ambassadors residing within the United States

B) Piracy – interest in protecting the high seas (trade), but to prosecute pirates the US needed to create personal JDX over them
ii. Piracy declines after 1789 – no longer a problem by early 19th Century

c. ATCA was dormant law until 1980
i. Filartiga v. Pena-Irala

A) Case concerns torture in Paraguay by Paraguayan citizen of Paraguayan citizen (both parties now reside in US)
1) Argument – Pena violated international law (bundle of rights prohibiting torture falls under “law of nations”)
2) Trial Court looks at CIL and evaluates opinio juris ( concludes that the “law of nations” prohibits torture.  Grants JDX
B) Sparks a number of suits with human rights claims against foreign states or officials and, later, multinational corporations
ii. Tel-Oren v. Libyan Arab Republic

A) Problem – potentially opens the flood gates to US courts for all “bad acts” that occur on the planet.  
1) Appellate Judge (Judge Bork) thinks this would be too much – court system would become too chaotic and overly burdened with international claims
a) ATCA gives the Court JDX, but doesn’t provide Cause of Action
b) C/A must arise under Federal Law, Treaty, or State Law
B) Following this decision – dissent among other district court judges and appellate circuits.  Goes to the Supreme Court.

iii. Sosa v. Alvaraz-Machian – Supreme Court addresses scope of ATCA
A) Case concerns DEA agents in Mexico trying to bust drug dealers.  One DEA agent was captured, tortured and killed.  

1) Doctor was present at torture – he is kidnapped (approved by DEA) and brought into US, charged with murder.

2) Subsequently acquitted
B) Doctor sues the United States – using the ATCA to go after the US

1) Cause of Action – under “law of nations,” “arbitrary” arrest is not allowed.  Doctor has C/A under IL

C) Supreme Court Decision:
1) ATCA is strictly jurisdictional in nature – intended as jurisdictional in the sense of addressing the power of the courts to entertain certain cases concerned with a certain subject.
2) Understood that District Courts would recognize private causes of action for certain torts in violation of law of nations:
a) Infringement of rights of ambassadors
b) Piracy (claims in which nobody could exercise JDX)
3) Not going to say that all other claims under the law of nations [which don’t fit within a/b] are categorically precluded from recognition by federal courts
4) However – courts should require that any claim based on the present-day law of nations must:
a) Rest on a norm of international character accepted by the civilized world  AND

b) Be defined with a specificity comparable to the features of the two recognized justifications. (“clear definition”)
· Narrowly tailored
· Well-developed
· Widely ascribed
5) LIMITATIONS:

a) Must have exhausted all other forums open to the claim

b) Foreign Affairs Doctrine: 

· US courts cannot be used to create a problem for the federal government in violation of foreign policy (violates basic principle of separation of powers)
· If the judge gets wind that the case will create a foreign affairs headache, he will not grant JDX
V. JURISDICTION AND ITS LIMITS
A. INTRODUCTION

1. JURIS (law) + DICTION (speak) = “say the law/speak the law”
a. Jurisdiction involves the power of a specific court to SAY what the law is.
i. Tied to sovereignty – capacity to exclude others within your JDX

ii. JDX is the ability to make laws, apply laws, and enforce laws 
2. THREE KINDS OF JDX:
a. Prescriptive (legislative) Jurisdiction – power to promulgate law applicable to persons/activities
b. Adjudicative  Jurisdiction – power to decide (subject persons to judicial process)
c. Enforcement Jurisdiction – power to induce/compel compliance with law through state action
B. The extraterritorial reach of domestic law (355-359; 360-373; 375-377)
1. Determining which State has JDX
a. Historically:

i. Pre-Westphalia – home country laws applied to you regardless of where you were on the globe.  “Bring your laws with you”
ii. Westphalia – understandable that people can travel and must observe the laws of the country where you are located at any particular time
iii. Modern – under certain circumstances, states can have extraterritorial jurisdiction over action that does not occur within their territory
A) Problems arise in the context of transnational activities where more than one state’s laws can apply – conflict of ;aw
2. CONFLICT OF LAW:  Sometimes, more than one State can claim that they have JDX.  Must determine who’s laws apply. 
a. The Lotus Case (France/Turkey) (1926)
i. Case concerns French mail steamer (Lotus) that collided with Turkish vessel, causing death of Turkish sailors and passengers.  Alleged cause was gross negligence by the Lotus crew. 
A) Turkish authorities asked Lt. to go ashore and give evidence.  He is arrested and charge with manslaughter by Turkish authorities.  Found guilty and sentenced to 80 days prison and fined 22 pounds.
ii. Turkey and France agree to ask the ICJ to determine whether Turkey acted in conflict with the principles of international law
A) Generally, states may not exercise power in any form in the territory of another state (violates sovereignty)
1) JDX is territorial and cannot be exercised by a State outside its territory except by virtue of a permissive rule derived from international custom or from convention.
B) Extraterritorial JDX:  State is able to exercise JDX in its own territory, regarding acts taken abroad.  States can extend JDX of courts to persons, property, and acts outside their territory
1) Some limits to this – prohibitive rules exist!
a) Court reserves opinion as to whether states have JDX over acts by foreigners abroad, simply by reason of nationality of victim.
b) But effects test allows for taking of JDX where sufficient grounds by virtue of the effect felt within the state
C) Effects Test – where acts of foreign nationals in foreign country has a substantial effect in a State, the State may exert extraterritorial JDX over the foreign national.
1) Acts are regarded as having been committed in the national territory if one of the constituent elements of the offense, and more especially its effect, have taken place there. (Even if the commission takes place within the territory of another state)
iii. ICJ Concludes that Turkey AND France BOTH had JDX over the case!
A) Concurrent JDX:
1) Turkey by virtue of “effects” test
2) France by virtue of the fact that “State whose flag is flown over a vessel has JDX over everything which occurs on board that ship while on the high seas” – ship considered the territory of France
B) Aftermath – Lotus case rendered moot by treaty
1) In cases of collision upon the high seas, JDX belongs to:
a) State of which person is a national 
b) OR the State whose flag the shop flies
iv. Note the progression of law here:
A) Private parties engage in collision.  
B) Domestic court action
C) Bilateral agreement to proceed before ICJ
D) International tribunal
E) Decision was unsatisfactory to the directly affected group, who seeks to influence domestic and international law makers to adopt a different rule
F) IMF (private body) urges states to adopt treaty – the preferred JDX rule
3. Extraterritorial JDX
a. Territorial principle:
i. State has JDX to make law applicable to all persons and peroperty within its territory
A) Many states also understood this principle to strictly limit the ability of states to regulate conduct outside their territory.
B) That presumption has significantly eroded over the last 60 years.
b. It is generally recognized that domestic law has an extraterritorial reach when the extraterritorial action has an effect on the domestic marketplace.
i. Alcoa – Effects Test
A) Any state may impose liabilities, even upon persons not within its allegiance, for conduct outside its borders that has consequence within its borders which the state reprehends
B) Sherman Antitrust laws: Presumption that international agreements are not covered by the Act UNLESS the performance of the agreements is shown to have an EFFECT upon the imports/exports in the US
ii. Timberlane Lumber v. Bank of America – Refined Test – “Substantial Effect”
A) American antitrust laws apply to some conduct in other nations – but does not mean that it applies to all conduct.
1) Requires a “substantial” effect – flexible standards
a) Must be some effect (actual or intended) on American Foreign commerce for federal courts to have SMJ
b) Effect must be sufficiently large to present cognizable injury to the Ps and amount to a civil violation of antitrust laws
c) Interest of and links to the US (including magnitude of effect on American foreign commerce) must be sufficiently strong to justify an assertion of extraterritorial authority
· Requires weighing of elements to determine degree of conflict with foreign law or policy
· Court must determine whether interests of US is sufficient to support the exercise of JDX
iii. Hartford Fire Insurance Co. v. California 
A) Supreme Court rules that Sherman Act applies extraterritorially
1) With the consideration that the act should not apply unreasonably
2) An act of Congress ought never to be construed to violate the law of nations if any other possible construction remains.  Murray v. Charming Betsey
c. Boeing/McDonnell Douglas Merger (US/EU)(1990s)

i. Two of the largest aircraft makers in the US announce a merger that would have combined into the world’s largest aerospace company and second largest defense supplier. New corporation would have only one rival – Airbus (France/Germany/British/Spain all have interests)
A) Boeing has contracts with US airlines naming Boeing as sole supplier
B) Thee new conglomerate would shut out Airbus as a competitor
C) MDC’s research funded by the US would now be benefit Boeing exclusively
ii. Boeing and MDC notify the US FTC and the EC of the planned merger.
A) US FTC clears the merger

B) EC does not: Issues “statement of objections”

1) Panel votes unanimously to prohibit merger

a) Doesn’t claim the ability to halt the merger
b) Asserts authority to fine the new company up to 10% of its earning AND to fine any European airline that purchased Boeing jets
iii. US response to European disapproval
A) US threatens to “impose consequences” if the merger is blocked – Trade Tariffs on Cheese & Cashmere
iv. Resolving the Dispute
A) President Clinton intervenes in talks between Boeing and the Commission, and an agreement is reached

1) Commission will approve of the Merger

2) In return:

a) Boeing will not enforce the exclusive deals with various airlines

· Nevertheless, US airlines said they intended to honor the contracts 
b) MDC’s commercial aircraft division will be kept a separate legal entity for 10 years and must submit reports to the EC

c) Boeing-MDC must license technology it might develop from the military contracts it takes over from MDC

· This clause, however, is subject to larger military and political considerations
d. Dispute was resolved without any court considered the EC’s assertion of JDX

i. WHEN there is an overlap between the US and EU, which laws apply?
A) BOTH – but depends on degrees

1) Depends on the bargaining and leveraging powers between the two parties
B) Case-by-case phenomena
1) US and EU are fairly evenly matched in weight and power
2) However, where there are Imbalances in bargaining power, it likely that the US will succeed interposing their law.
a) Creates problems nationwide between smaller, developing countries and the US
· Countries must agree that US citizens doing business within their territory is subject to US courts, not foreign courts
ii. Concurrent JDX remains is an accepted principle

A) Today, only questions of unusual circumstances raise disputes over concurrent JDX
C. Does the system work? The Helms-Burton Dispute (387-398)
1. Private actors sometimes challenge state assertions of prescriptive JDX in domestic litigation.  
a. However conflicts over JDX claims are more frequently addressed by states on the international plane.  
b. Controversy over Helms-Burton Act reveals HOW STATES DEAL with contested JDX claims.  Raises important questions about whether the process for resolving conflicting claims over state assertions of JDX is sufficient.
2. Helms-Burton Act

a. United States federal law which strengthens and continues the United States embargo against Cuba. 
i. Extended the territorial application of the initial embargo to apply to foreign companies trading with Cuba.
A) Allow US nationals to SUE foreign companies in US Courts 
B) Penalized foreign companies allegedly "trafficking" in property formerly owned by U.S. citizens but expropriated by Cuba after the Cuban revolution.
ii. Act does FOUR things:
A) Strengthens Economic Sanctions against Cuba 
B) Provides a framework for American assistance during a transition to a democratic government in Cuba (should that ever happen)
C) Allows US citizens to sue “traffickers” in property confiscated by the Cuban government after the revolution – Creates a Cause of Action
D) Prohibits issuance of visas to key employees (and their family members) of foreign companies that “traffic” in assets – prohibiting entry into the US
b. Controversial Domestically
i. Initially, the act did not have enough support to pass.  
ii. However, US civilian airplanes shot down over international waters, killing 4 Cuban Americans (en route to drop anti-Castro leaflets over Cuba)
iii. Galvanized support, and the Act was signed despite vehement opposition of US trading partners
c. International Responses – Resulted in unanimous condemnation of the act.  
i. EC challenged at the WTO
ii. Antidote laws passed by Canada, Mexico, several European states, Argentina – prohibit compliance with the act and providing monetary relief for companies sued under it
iii. Un General Assembly passed resolution – urging US to repeal or invalidate the Act

iv. General Assembly of the Org. American States passed resolution directing the Inter-American Juridical Committee “to decide upon the validity of the act under International law” …
3. IS THE ACT LEGITIMATE UNDER IL?
a. Extraterritorial JDX – Amounts to exercising JDX over foreign nationals for action conducted in another country. 
i. Was the exercise of extraterritorial JDX in this case consistent with IL?
A) OAS Opinion – HB is Inconsistent with IL
1) Principle of Territoriality – states may not exercise JDX in other states

a) EFFECTS TEST: MAY exercise JDX outside your own when there is direct, substantial, and foreseeable effect within your territory

b) REASONBLE: AND when the exercise of JDX is reasonable

2) Alternatively, States may exercise JDX over acts performed abroad by it’s nationals and in certain specific cases of protection (security) objectively necessary to safeguard its sovereign interests 

3) OAS does not find that the justification principles were satisfied here
B) Brice M. Clagett – Defending HB

1) If there is a sufficient link between US and foreign countries, consistent with international law for US to exercise JDX over the land. 

a) Property owned by US nationals is expropriated in the foreign country, nationals should be able to bring suit unilaterally in US courts.

· Is this enough?  Once-removed problem - Cuba expropriated property.  

b) If it amounts to "stealing" = later owners (purchasing stolen property) are still liable.

· However, if the taking was legitimate, then later owners are off the hook. Legitimacy of Cuban action is called into view.  

· Problem - Cuba tried to compensate US nationals.  US nationals were forbidden from accepting payments because US did not want to settle the matter. 

c) European nationals - have the same rules US applies to Cuba for foreign nationals who invest in Zimbabwe.  

· But the Europeans have pursue different means

C) Argument that HB rectifies a Human Rights Violation

1) It is a violation of property rights when you take property without being compensation. 

2) However, H-B is not though of as champion of human rights.

a) Amounts to suppressing the economy, "starving the people"

3) Nationalization of domestic interests – happens all the time
a) Conditions?  No clear-cut rules
b) “Adequate compensation” is vague
b. If the act violates IL, it doesn’t matter whether or not is has been enforced
i. Who violates IL in the US?

A) Death row/consular notificaion cases.  

1) Governor deciding not to comply

2) Police who didn't notify consular authority

3) Supreme Court for not enforcing it.

4) President and State department tried to comply.

B) This case

1) Congress wants to violate international law

2) President says - we can't afford to violate international law on this issue because of long term consequences.

c. From the point of view outside the US - any act is attributed to the US as such.
i. Only from within the US is it interesting to figure out what triggers the phenomena.

d. How effective is the law?

i. Does it change the diplomacy of other countries towards Cuba?  No

ii. Could the US have accomplished the same thing in another way?

A) US could “embrace the enemy” – Buy the land themselves, then they control the economy

4. US-EU Dispute

a. EU brought action before the WTO

i. Not concerned with the objectives
ii. Concerned with the extraterritorial means chosen to achieve those objectives and the adverse affect they have on EC trade in goods and services
A) Act reflects competing International Goals:

1) US – keep out foreign investments from Cuba

2) EU – maximize investments by investing in places where there is an opportunity to succeed

B) Extraterritorial means to achieve goals

1) What you do – “I won’t invest in your country”

2) Conditioning what others do - “I’m not going to let people who invest into my country” / “sue”
b. Case is still pending
i. Was one of the first cases brought before the WTO dispute center

ii. A case of this magnitude, had it gone through, could have sunk the WTO
A) EU would have won - Violates principles of GATT and WTO

B) US threatened to boycott the proceedings

1) Grounds that the WTO lacked JDX over national security matters 

2) WTO has “no competence” to rule on US foreign policy

C) US Senate opposed WTO in first place

1) Willing to accept “binding adjudication” by the WTO, but has serious reservations
2) US reserves the right to pull out if:
a) The WTO appears to be biased against US
b) Other countries abuse the system to get petty victories against the US 
iii. Huge incentive for the WTO to not reach final adjudication on the case
A) However – also incentive for both sides to be reasonable at the bargaining table so as NOT to sink the WTO
c. Agreement Reached between the EU and the US
i. US – President agrees to: 

A) Suspend Title III (“cause of action”)

B) Enforce Title IV (prohibition of entry) in the most restrictive way possible so as to limit damages
ii. EU – agrees to suspend proceedings in the WTO

A) Reserves the right to bring further action

B) Agrees to recognize the principles of the Act

5. DOES HB Dispute VINDICATE Norms of IL?

a. Addresses Norms:
i. Cannot confiscate properties owned by members of other states without full, prompt, and adequate compensation
A) Although the Act isn’t enforced, it undermines this principle
B) Arguably strengthens this principle – US still able to impose sanctions and trade embargo against Cuba despite the lack of compensation 
ii. State cannot extend JDX to acts of foreigners committed in foreign territory UNLESS some sort of reason of national security.
A) Stretches what is considered to be a suitable link for arguing JDX

B) Amount of protest, however, discourages this justification
D. Justice without borders: capturing criminals abroad (398-410; 412-415)
1. Jurisdiction to Adjudicate & Jurisdiction to Enforce
a. Adjudication:  States have long accepted the norm that one state cannot exercise its judicial functions within the territory of another state without that state’s consent.  
b. Enforcement:  States have also accepted that international law prohibits the agents of one state from enforcing, without permission, their criminal law within the territory of another state.
c. Nevertheless – from time to time, a state or some of its citizens MAY undertake to enforce its laws through direct actions in another state’s territory.
i. Abduction

ii. Luring a suspect from one state into another to stand trial

2. Capturing Criminals Abroad: 2 layers of law

a. International Law

i. Human rights law

ii. General IL

b. Domestic Law

i. Do the laws of THIS country allow another State to try this individual?

ii. Depends on every case – no general rule/statements
3. Capturing Criminals Abroad - Case Studies
a. Slavko Dokmanovic
i. Croatian Serb wanted for War Crimes (Vukovar Hospital massacre)

A) ICTY and UN Transitional Administration for Eastern Slavonia (UNTAES) design a ruse to get him to come into Croatia

B) Enticed from FRY into Croatia (via Danube bridge) under the guise of recovering lost property – meeting “arranged” with diplomat
ii. Because he entered the country of his own free will = capture was legal
b. Adolf Eichmann (precedent)
i. Nazi war criminal.  Went to Argentina after the war ended.
A) Abducted by the Israeli government and taken to Israel to stand trial
B) Argued that Israeli courts lacked JDX to adjudicate.
ii. Israeli Court finds that Argentina’s sovereignty has been violated

A) Thus – Argentina is the only entity with standing to protest the violation of Argentinean sovereignty.
1) Argentina objects
a) Israel makes excuses/apologies
b) Countries “recognize” the violation and consider the case closed.
2) Acknowledgement of Violation is enough of a remedy
iii. Eichmann, however, has no protest available to him
A) Doesn’t have standing for individual protest
B) Argentina doesn’t want him back, and doesn’t ask for that
4. Kidnapping v. Extradition

a. Eichmann highlights the international community’s apathy towards kidnapping of notorious war criminals

i. Nevertheless – embarrassing and questionable violation of sovereignty
b. Alternative - Extradition Treaties

i. Set forth the procedures by which one state can request another state to send it individuals charged with a crime in the first state

ii. Problems of Extradition
A) One fundamental principle of international law is that no state is under obligation to extradite its own citizens.
1) Example: Libyan terrorists (linked to the government) thought to be responsible for Pan Am bombing over Locherby, Scotland. 

B) Catch - cannot simply refuse to extradite.  Must provide for an alternative. 
c. United States v. Alvarez-Machain
i. Mexican citizen and medical doctor indicted in the US for alleged participation in the torture and murder of DEA agent working in Mexico.  
A) Moved to dismiss complaint on the basis that abduction violated an extradition treaty between the US and Mexico (and therefore divested the court of JDX over him)
ii. First Question: Has abduction violated any treaties?

A) Would violation of the treaty be a violation of International Law/Domestic Law or Both?

1) Eichman - only raising question of international law
2) Here - ratified, incorporated treaty becomes a matter of domestic law – gives Alvarez-Machain standing for individual protest
B) Court found no Violation
1) Since the treaty doesn't prohibit the kidnapping of criminals across state lines, it doesn't violate the treaty
a) Rhetorical question: Why does Mexico and US have a treaty regarding legal extradition anyway, if you can do everything not prohibited by the treaty?

2) Although various other "universally condemned" actions would be read into the treaty as prohibited, this particular action is not barred. 

iii. According to US Law - US can go across borders and kidnap criminals.

A) Male Capto Bene Detento: "One has been captured wrongly, but is held in proper detention"

B) PRINCIPLE APPLIES IN:
1) England

2) Israel

5. “Extraordinary Rendition”

a. Extraordinary rendition (ER) is a term used to describe an extra-judicial procedure conducted by the US government, and in particular by the CIA, to transfer persons detained in the frame of the "War on Terror" to third-party states 
i. Fairly common practice in the War on Terror
ii. The aim is to have other countries detain and interrogate these detainees, outside of national or international JDX.

iii. "Ghost detainees"
A) Arrested and kept outside of US judicial oversight, often without ever being on US territory 

B) Considered by the CIA to have some intelligence value (possessing information either concerning terrorist organizations or knowing facts about past or planned operations by such groups)

C) Detainees may, or may not, be transferred to the United States government after interrogation
b. IS THE PRACTICE LEGAL?

i. Under International Law

A) Human Rights Law - detained terrorist suspects who are tortured
1) Rights of individual - not be kidnapped, required procedural due process, not tortured.

2) However, remedies of HR law are separate from IL

3) Potential Remedies:

a) Bring a case in Domestic Court
· Abducted in Italy, thus Italy is a good place to bring suit.  Italy has begun prosecuting the case.  

· Because civil Law country - can try people in absentia.  However, likelihood that they will serve time is nil.

· US Courts - Acts by the US government (CIA agents).  

· US doesn’t want to exercise jdx. over actions committed in "war on terrorism" abroad, probably will decide not to allow this to continue

b) International Judicial Remedies
· European Court of Human Rights - can award damages/has binding power.  Looking thorugh the lens of HR law, red flags for italy's violation.  But not under general international law. 
· Human rights Commission (UN) - can issue a report (no binding power).  However, poltiical pressures - do we want to tell the US/world that they cannot pursue terrorists abroad?  Probably not. 
B) International Law - matter of one state acting outside it's authority

1) However, if the person is abducted from a city in Italy, arguably the Italian government's sovereignty is being invaded. 

2) Violation of Italy’s rights as a of sovereign country, but Italy has exercised THEIR right NOT to ask for a remedy.

ii. Under Domestic Law - Italian police officers are involved in the abduction.

A) Italian judges use the other Italian police force to figure out what happened. 

B) Issue indictments against the Italian agents who are Italian citizens, take orders from their own government.  

1) Also, issue indictments against 20 CIA agents (by name)
2) Does the US have to extradite their own citizens?
VI. PROTECTING HUMAN DIGNITY
A. Civil and political rights: torture in the age of terrorism (447-472)
1. Historical: 

a. Revival of "equality of all peoples" starts 1700s
i. French Revolution (1789) – Declaration of Rights of Man

ii. American Revolution (1781) – Declaration of Independence

iii. Spirit of the Enlightenment - documents that declare “all men are born equal”
b. However, far from establishing truly equal societies

i. Through 1790-Early 1900s, understanding of "equality" meant:
A) White Males

B) Not women
C) Not people of other races
ii. Manifestation of “equality” as one human being = one vote still linked to income/social status (those with land)
c. Well into the 20th Century that we start articulating an understanding of human rights that is TRULY equal regardless of race, gender, geography (1960s)
i. 1945 (Post WWII) forward…
A) WWII provided catalyst for our understanding of human rights.  The atrocities of this war spurred the movement.

1) Governments against its own citizens – German and Austrian Jews, USSR

2) Governments against citizens of other countries – Holocaust
ii. IDEA: If a just world is going to be built (basis for lasting peace), we need a basic understanding of the ELEMENTS of human rights
2. Special Traits of Human Rights (4 Aspects of HR)

a. Must be Universal (no exceptions)

i. Nobody can be excluded because they belong to certain countries or subgroups
b. Inalienable

c. Inherent

i. Although the source of IL is the will of states expressed either through written agreements or conclusive behavior (state practice), human rights cannot be construed as depending on an act of will of individiual states – MUST BE OUTSIDE THE WILL OF THE STATES
A) Otherwise, states could agree to withdraw, ignore human rights.
B) IN HR ( States give up their sovereignty
ii. Human rights requires special status SUPERIOR to all other norms of international law

d. Interrelated 

i. Must view HR with a holistic approach
ii. Cannot pick and choose human rights – undermines their special status
3. Every right includes both a right and an obligation (two sides of a coin)
a. The HOLDERS of rights are human beings

i. Essential element of human rights – always rights of the individual
A) No such thing as human right of state

B) However, rights can be exercised collectively by PEOPLES

b. The HOLDERS of obligations are STATES and OTHER HUMAN BEINGS

i. Remedies vary based on the offender:
A) Governments - international reparation, compensation
1) Not criminal charges - can't but a whole STATE in prison
B) Individuals – usually criminal charges/sanctions

1) Specific people within the state that carry out the particular act that is prohibited (different from remedies under International law)
4. UN and Human Rights
a. PEASE AND SECURITY cannot be guaranteed without human rights. 
i. IL is all about respecting each others sovereignty
A) Balancing sovereignty:  Right to be sovereign is absolute, but states might voluntarily shrink their sovereignty for various reasons

b. Universal Declaration of Human Rights (UDHR)
i. Declaration of BASIC Human Rights
A) Searching for the common denominator that is ensured by all.  Apparent that there are far more complicated issues when you grant basic rights 
B) Example: Article 4 - everyone has the right to life, liberty and security of person…
1) LIFE - debate concerns when does life start? Death Penalty – Is it only the unlawful deprivation of life that is prohibited? Suicide/Assisted Suicide?
2) Do you have a right to a certain kind of life?
ii. NONBINDING - UDHR is merely a declaration
A) Adopted by the UN general assembly, but doesn't provide any precise legal obligations.

iii. UDHR contains two different kinds of rights.

A) Civil and Political Rights
1) Due Process

2) Freedom from arbitrary arrest

3) Political participation

4) Privacy

5) Property

B) Economic, Social and Cultural Rights
1) Right to a (minimum) wage

2) Food

3) Clothing

4) Housing

5) Health

6) Education

7) Participation in Cultural Life

iv. Could be said that "everyone" adopted the declaration, but this was before de-colonialization/adopted the same year as the beginning of the Cold War (1948)
A) Need for a more binding document
B) Cold War stalemate until 1966

c. International Covenants (ICCPR & ICESCR)

i. TWO documents to deal with the two groups of rights:

A) ICCPR - Civil and Political Rights (adopted by West)
B) ICESCR - Economic, Social and Cultural Rights (adopted by East)
ii. For the most part, the two documents echoed the language of the UDHR
d. International Bill of Rights = Three documents (UDHR + the two covenants)
i. Came to be known as one overarching Bill of Rights

ii. So fundamental to understanding of human right in international society that these documents have become jus cogens 
A) Can't contractually derogate from them 

B) Any efforts to modify/alter the principles are met with significant controversy.

5. Civil and Political Rights in the Age of Terror – Post-Sept. 11
a. Before September 11:

i. Right not to be tortured (inhuman and degrading torture) = jus cogens

ii. Thought world was free of any justification of the use of torture.

b. However - after this date, the rules we had were found to be too constraining
i. Obstacles to the laudable goals like insuring protection of peoples against terrorism
ii. Classic example of argument that the "end justifies the means"

c. We begin to see in the news that people were being subjected to treatment that until then had been universally condemned
A) Republic of Ireland v. United Kingdom (1978)

1) Five interrogation techniques of "torture" were condemned by Irish
2) Actions of British security forces in Northern Ireland amounted to humanly degrading treatment, but not actually torture
a) Court found that the techniques did not occasion suffering of the particular intensity and cruelty implied by the word “torture”

b) However, UDHR and ICCPR prohibit BOTH torture and degrading treatment
B) Same tactics used by the US TODAY - this very same treatment is held to not be against the laws prohibiting torture. 
d. Who could tell the United States to prohibit their degrading treatment of terrorist suspects?

i. What is the proper forum?

A) United Nations

B) US Domestic Courts

C) UN Human Rights Council

1) ICCPR created a committee to hear violations of the convention

a) Gives damages to the victim of torture 
2) However, would require the united states to have signed onto a separate protocol in order for individuals to bring claims – US didn’t sign protocol
a) STATES could bring claims against the US, but HR claims are brought by individuals (rights belong to individuals
ii. Problem of Conflicting Rights

A) Governments must balance obligations to protect the rights of the everyday citizen from terrorism with the right of life/no torture of the accused terrorist.

6. Overarching Problem of Human Rights
a. We have different levels by which we operate in the international system:

i. Remedies depend on the structures that have been created
ii. Structures depend on the will of the states to be subject to the structures. 

A) Depending on where you are a citizen and the structures your nation state is willing to sign onto, you have different remedies available to you.
b. Thus - we have a "universal" declaration

i. But the remedies that are available vary depending on who you are and where you are located on the globe. 
ii. THUS - argument is that international law is not law

A) Law only extends so far as there are remedies 
1) Because the rights themselves are not as universal, inalienable, inherent, and interconnected as they claim to be, thought is that the rights amount to wishful thinking.
iii. The entire construction of remedies we have on an international level are very different than those we have on a domestic stage
iv. Unilateral action of a very powerful player can put individuals in a very weak situation because they have no recourse against a country that has decided to redefine torture in the first place
B. Economic, social and cultural rights: Women’s rights and FGM (500-526)
1. HR as Jus Cogens

a. Certain HR norms are so fundamental to the existence of the international community that they are considered jus cogens
i. However - jus cogens include the civil and political rights

ii. No similar classification among the ESCR

A) Civil and Political Rights = First Generation

B) Economic, Social and Cultural Rights = Second Generation

1) Terminology implies that to ensure the ESCR, must first ensure for CPR – one is dependent on the other
2. Rights of Women – Female Circumcision
a. Only rights of individuals are considered HR violations 

i. Bearer of right not to circumcise – other individuals
ii. BUT IL requires that states look for and punish HR violations
A) If states fail this task – state may be subject to violation of IL
B) States have a duty to regulate by virtue of norms of IL
b. IL must be universal (one of the key elements) – must apply to everyone!

i. In order for norms to be universal, must apply to ALL states, regardless of cultural norms or specific societies.

A) Balancing Test:

1) Religious Belifs

2) Cultural Beliefs

ii. Problem of Western bias and cultural relativism:

A) Female circumcision cannot be thought of as fundamental right of HR if there are societies which accept the practice
B) Will require internal pressures to change the norm, can’t be pressure from the West (which won’t be accepted)

C. Individual accountability: from Nuremberg to Pinochet (607-608, 667-673, 681-688)
1. International Crimes (4 Categories) –a specific category of International Law

a. Crimes against Humanity – Can also be committed by govt. against its people
i. ICC Definition: Any acts when committed with widespread and systematic attack of a civilian population:

A) Examples: Murder, deportation/forcible transfer, imprisonment in violation of rules of international law, torture, sexual violence, persecution against identifiable group/racial/ethnic/cultural/religious group, other grounds recognized as impermissible under international law, apartheid.

b. War Crimes – violation of the laws of war

i. ICC Definition: 2 foot long list, includes
A) Pillaging

B) Employing poison weapons

c. Genocide – when government acts against its own people

i. ICC Definition: Acts committed with intent to destroy (whole/part) a national/ ethnic/ cultural/ religious group 

A) INTENT matters (not numbers or the result) – once the intent is proven, doesn't matter how many people actually died.  
B) Examples: Killing members of group, causing serious bodily/mental harm, deliberately inflicting measures intended to cause harm, preventing births, taking children
d. Aggression – invasions/war (Nazi actions)

2. International Law Violations:
a. 3 Categories:
i. International Human Rights Law
ii. International Criminal Law
iii. International Humanitarian Law (Laws of War)
b. Intersections:
i. Humanitarian Law/International HR Law = War Crimes

ii. All three coincide = Genocide in context of War

iii. HR Law/Crim Law = individuals held accountable for HR violations

3. Case Study: Chile and Augusto Pinochet
a. Pinochet thought to have committed Crimes Against Humanity

i. 1973 - Pinochet leads coup against President Salvador Allende of Chile (presidential palace bombed).  During his 17 years in power, many "disappearances" of opposition members.

ii. As he relaxes hold on government, appoints himself "Senator for Life" along with key military personnel.  

A) Passes "Amnesty Law" immunizing himself and his military officials from prosecution regarding the "disappearances"

B) Amnesty laws are questionably legal…

b. Arguments that Pinochet "Saved" Chile.

i. Pinochet claims to kill terrorists (communist revolution)

ii. Pinochet didn't keep the power - he gave it back.  Led transition to give power back to democratic government. 

c. Prosecuting Pinochet Abroad

i. Arrest – Pinochet in England for back surgery.  Scotland Yard officials show up at the clinic via orders from Interpol – arrest warrant from Spanish judge (via request by NGO community - who had intelligence over his whereabouts)

A) Spanish JDX:  A lot of Chilean nationals also have Spanish citizenship.  

1) Good probability that at least some of the people who Pinochet targeted were also "citizens of Spain"

ii. Request for Extradition to Spain – Legal challenges to extradition

A) "Double Criminal Standard"
1) Extradition treaty (UK-Spain) included provision that criminal suspects could not be extradited to other countries unless the crime for which they are seeking extradition is also a crime under UK flag.  

2) PROBLEM: At the time Pinochet committed these offenses, crimes against humanity was not adopted by the UK

B) Sovereign Immunity
1) Under international laws, heads of state (or ambassadors) cannot be subject to crimes committed while head of state under JDX in another country. 
a) Immunity is NOT total – after the head of state leaves office, he can be tried for actions NOT legitimately “state actions”
b) Example: no sovereign immunity from torture because torture because torture is specifically defined as having been committed by a “state actor” – no immunity attaches
2) PROBLME: When Pinochet allegedly committed crimes, he was the head of a sovereign country.  

iii. Resolution by UK Courts – in splintered opinion, UK Courts say that the decision to extradite lies in the hands of the British Home Secretary
1) Jack Straw decides that, because Pinochet's health deteriorated (stroke), he was incapable of standing trial in Spain. 
a) Sending him to trial in Spain when he is unfit could be violation of his Human Rights!

2) Pinochet is sent back to Chile

d. Pinochet’s Legacy

i. Events in the UK sparked the Chilean confidence to investigate the Pinochet regime on Chilean soil

ii. Regardless, Pinochet dies a free man before he can be prosecuted fully

4. How should Individuals be Held Accountable for Int’l Crimes?
a. We have developed an array of international mechanisms:

i. International Tribunals - hardest (expensive) operated by UN

ii. Nothing at all - Russia regarding USSR communist operators.  

iii. Domestic Foreign Tribunals

b. Bottom line:  IL provides a broad array of solutions, but there is no single fit
i. NO ONE SINGLE SOLUTION for dealing with Dictators
ii. Note that his area of law differs from general IL because the offenders are individuals, not states (or states and individuals), so the enforcement mechanisms depend on what kind of law we are dealing with
VII. INTERNATIONAL ENVIRONMENTAL LAW
A. Protecting the planet:  The Ozone Layer (782-810)
1. Definition of Environment – depends on who does the observing. 

a. POINT OF VIEW: human center - idea is to protect the environment to protect human beings, because humans depend on the environment for their survival

b. EIL is a relatively new creation: 

i. Circa 1968 - negotiations for the first international conference regarding protection of the envirnoment

ii. 1972 on UNCHE (Human Environment) "Stockholm"
iii. 1976 - Seveso (chemical accident in Italy - major chemical accident in Europe)
iv. 1986 - Chernobyl
v. 1984 - Bophal (chemical plant explosion in India)
vi. 1989 - Exxon-Valdez oil spill off the coast of Alaska
vii. 1992 - UNCED (Environmental Development) Rio
A) Adopt more multilateral treaties to form keystones of EIL

B) UNCC (climate change), biodiversity, etc.

viii. 2005 - Hurricane Katrina - possible effect of drawing attention to climate change.
2. What drives International Environmental Law?

a. Catastrophes.  

i. Nature of humans is that we tend to be reactive.  We don't act in advance. 

ii. Example - discovery of the holes/depletion of the ozone layer. 
b. Science
i. Science gives us a better understanding of the environment.  Shapes int'l environmental law.

A) At any time, Environmental IL reflects our understanding of the state of the environment
ii. Example: invention of nuclear energy when used for power plants

3. Dealing with International Environemental Problems 
a. Usually Local

b. Some are trans-boundary

c. Few are truly global

4. KEY PRINCIPLES: 
a. Principle 21/2 (21st principle Stockholm– 2nd principle Rio)
i. Sovereignty over Natural Resources – every state has sovereignty over its own natural resources
ii. Natural Resources must be used in such a way as not to cause significant harm to other states or commons
b. How far does sovereignty extend?
i. Question of soveriegnty is mitigated by hard facts that we are all living on same planet and that resources of one are needed to fuel economic development of another (Water for oil, etc.)

ii. Evaluating Natural Resources Under Principle of Sovereignty 
A) Localized Resources - Easy to apply principle of sovereignty

1) Land + rivers + lakes - within the state's boarders

2) Territorial sea

3) Trees, localized animals - unmovable objects

4) Oil reserves/minerals

B) Trans-Boundary Resources– resources are affected significantly by other States
1) Birds (some - migratory)

2) Fish (some - e.g. bluefin tuna)

3) Algae

4) Large Forests - Although trees don't travel - are affected by carbon dioxide/air.  
C) Commons - resources that are not subject to any state JDX

1) Resources belong to all.

2) Res communis - owned by EVERYONE.  Areas of the world for everyone to enjoy

a) Oceans (beyond territorial sea)

b) Antarctica

c) Outer space & all celestial objects

c. Focusing on Limitations - resources must be used so as not to cause significant harm to other states/commons

i. Obligations Create International Legal Liability BUT do not indicate Fault

A) Question of management - want to allow some slack to allow states to fall a little short of a goal, in recognition of the economic and technological limitations of SOME states
1) Obligations of Means - supposed to make available certain resources or limit use of certain resources in a best available way so as to achieve as little harm as possible. 
a) MOST COMMON obligation arising under Environmental Law.
2) Obligations of results - when targeted goal falls short of obligation of results, creates liability.  
a) Used Very Rarely in EL

ii. What is “Significant Harm”

A) Standard is that you are violating IL only when you cause significant harm to other states or commons. 

1) "Significant" is a low standard – If the standard was too high, then everyone would always violate IL  

2) What is deemed “Significant” Changes at different times based on various factors: 
a) Size of country suffering damage
b) Scarcity of Resources
c) Ability to Contain Damage
5. Other Guiding Principles of Environmental International Relations
a. Cooperation

b. Consultation

c. Notification

d. Precaution & "Precautionary Principle" - in the absence of significant evidence of environmental problem, requires you to err on the side of caution
e. Polluter Pays

6. Regulation of the Players (usually non-state actors)
a. Non-states/Individual Behavior – Most of the environmental damages is not created by the government itself, but by private actors
i. Obligations are made between states, but boil down to obligation to regulate the activities of its citizens so as to prevent the damages that the states have agreed to avert. 

ii. Contrast Human Rights law, that is focused not on forcing states to outlaw things within their state, but difficult procedures must be employed to get at people. 

iii. Methods of Regulation:
A) Market-Based Approaches (employed by states to create incentives)
1) Allocations of Property Rights (Carbon trading)

2) Taxes (Make oil more expensive.)

3) Subsidy (Give money in order to produce goods that are favorable to the environment)

4) Thresholds
5) Quotas
6) Manufacturing Standards
B) Command and Control
1) Outright bans/restrictions
a) "You are not allowed to do X, Y, Z"

b) No market-based incentives, simple restrictions

b. Behavior by Agents of the government

A) Directly attributed to the state.  Any damages caused by agents of the state (like the military) is thought to be caused by the government

7. International Dispute Settlement [Between States]
a. Usually a state has an economic activity taking place within its borders that is creating the problem (either catastrophe or depletion of resources)

i. State sometimes violate international environmental law not because they wanted to violate EL, but because they had no choices 
ii. Particularly problematic for DEVELOPING nations

A) Example:  Report when there was a question of compliance with Russia regarding the Montreal Protocol.

1) Russia is an industrialized nation, and Soviet Union industrial complex was not designed to protect the environment

2) Thus - Russia ratified the Protocol, had a quantitative objective to meet with regards to reduction of emissions, but raised red flag at some point saying "there is no way I'm going to be able to do that"

b. How to deal with rogue States?
i. Most direct - you pollute, I get to pollute as well
A) Although usually there are relations and proportionality between act and solution regarding international violations, not optimal in environmental situation

ii. Trade Measures
A) Problem is that when you instill trade sanctions, it only further handicaps their economic development, hurting them worse, and placing them farther away from compliance. 

c. There is often a direct relationship between environmental protection and economic development 
i. Traditional allocation of blame doesn't really makes sense when we have environmental problems. 

A) International environmental management requires ex ante (solve problems before we have a problem)
B) AND Coordination

ii. Countries that are poor have less resources to allocate to the environment than rich countries

A) Note that the countries that are rich are usually rich because they were allowed to pollute BEFORE, so they have the luxury of not polluting NOW. 

B) Essentially - argument is that developing countries are given a steeper, more burdensome growth curve because they are being forced to shoulder the burden of environmental protection as well as developing their own economic development.  
iii. Thus - the principle that IL imposes the SAME obligations on all states simply doesn't hold for environmental law.  
A) Not a one-size fits all solution
B) Different nations that contribute different pieces of the pollution puzzle must have different obligations.

8. --> SOLUTION:  Sustainable Development
a. Economic development in the new generation must make it possible to allow for development to continue while still being able to pass on to the next generation that is equal or greater stock of resources

i. Environmental degradation must stop with us.  

ii. How do we achieve this? The great question!
B. Protecting the planet: Climate Change (811-826)
1. Climate Change - the ultimate environmental problem
a. Affects all and all contribute to the problem to a different extent, but we need to take action altogether on the planet

b. Characteristics:
i. Systematic threat
ii. Tests the outer-limits of IL 
iii. Everyone Contributes
iv. Inaction by one nation undermines action by others
2. Explanation of Greenhouse Effect

a. Radiation from sun has certain frequency 

b. When radiation hits the earth’s crust the frequency increases

c. Greenhouse gasses are long wave radiation – absorb short wave radiation

d. They let the radiation go through the earth’s atmosphere – once in, trap radiation already in earth’s crust

e. This leads to an increase in temperature

3. UN Framework on Climate Change (UNfCCC – Rio)
a. UNFCCC – sets goal to stabilize greenhouse gas emissions

i. ratified by 189 states (191 total)

ii. US has ratified this – commits to this very broad goal

b. Ultimate objective:  stabilize greenhouse gas concentrations from anthropogenic interference (from humans because there are lots of natural sources)

c. Unique treaty because problem is unique – pledge to figure out ways to figure out the problem.  Treaty is very vague – “Framework”

i. Idea – establish framework – series of institutions that will enable us later on to agree on particular steps we need to take

A) Cannot isolate and find technical solutions – no single way to solve

1) Unlike ozone issue – there were technical alternatives – could phase out certain chemicals

B) Because of the pervasive nature of gases, finding alternatives difficult

d. Treaty requirements

i. Universality 

A) Need to have everyone on board, otherwise the action of some states will be undermined by the inaction of others

ii. Minimum Common Denominator – has to be agreed upon by everyone, so the provisions have to be 

A) Problem:  Intricacies of politics

B) Climate change affects different nations in different ways
C) Where different Groups stand on the Issues
1) United States + Australia

a) These are countries that have large reserves of fossil fuels

b) Highly industrialized

c) Will be significantly affected by climate change

d) Huge interest in using fossil fuels as source of energy – disincentive for reducing emissions
2) EU

a) Highly industrialized, Highly dependent on fossil fuels

b) Does NOT have fossil fuels in own territory – largely dependent on imports

c) Vulnerable to climate change

· Gulf could get screwed up – this regulates temp.

· Northern Europe will get colder

d) Strong interest in phasing out these fuels

· The faster it does, the less dependent EU will be on unstable areas of the world for fuel

3) ASIS – Alliance of small Island States

a) Low elevations (Ex:  Micronesia)
b) If icecaps melt, they’ll go under

c) Climate change has to stop now! – if not, these will disappear from the map.  Advocate drastic changes!
4) G77 – Developing countries led by China 

a) Recognize that they are vulnerable to effects, but they are still in the process of industrialization

b) Some may have fossil fuels (China and India)

c) Ask the developed nations to reduce emissions first – clean up past pollution, then come back to us and ask us to do something

5) Some states go between groups

a) Bangladesh – In G77, but will be flooded so they are stronger advocates for prevention
b) Russian and Canada – Most of territory is no-man’s land

· Russia is largest country, Canada is second largest

· Melting wasteland sounds alright

· Ice cap freezing will open sea lanes

6) OPEC

a) Oil producing countries 

b) Whole economic development is linked to selling fossil fuels

c) Prefer measures other than reduction of Greenhouse gases
4. Kyoto Protocol (1997)
a. Agreement that doesn’t simply say we need to stabilize – it establishes goals and timeframe

b. Art. III -- Parties to this disagreement must reduce greenhouse gas emissions by 5% below 1990 levels in the commitment period 2008-2012

5. US opposed to Kyoto Protocol

a. China didn’t have to limit emissions even though they are “winning” the Trade War with the US

i. Annex 1 - Developed countries - duty to reduce by 5%

ii. Annex 2 - Developing countries – little/no duty

A) Recognizes that developed countries has special responsibility to clean up

B) There is not criteria for determining what is developed

b. US still has an obligation to do something – Asian pacific forum

i. Proposed alternative:

A) Voluntary agreement

B) Technology sharing

C) Exchange best practices in key sectors

c. Bush administration – US will voluntarily commit to reduce greenhouse gas intensity
VIII. INTERNATIONAL LAW AND THE USE OF FORCE
A. Does International Law constrain aggression? The 1991 and 2003 Gulf Wars (877-897; 989-915)
1. War
a. 20th Century has been, by far, the bloodiest in human history:

i. Insurgencies (H.I.) --> Counter Insurgencies --> US/Iraq 2003-2007

ii. Civil War --> Yugoslavia

iii. Decolonization --> Algeria/Vietnam

iv. Terrorism --> WOT/Basque Gov't

v. Interventions

A) Humanitarian (Somalia 1993) - started as assisting peacekeeping/humanitarian mission, then was attacked

B) Pro-Democracy (Haiti 1990s, Somalia 2007)

C) Pro-Decolonization (Intervention of Cuba in Angola)

vi. Paradox - as things get bloodier, we attempt to put greater restraints on the Use of Force

b. We need to know when we have a war, what is considered an act of force, what is allowed, what is not 

i. Practical Consequences – IT MATTERS whether or not we are in a situation of war or not
1) e.g. Insurance contracts contain provisions that except situations that are an act of war/terrorism.

2) e.g. International Criminal Law - matters whether your client claims to be military/civilian or enemy combatant

ii. Outlaw of War – Began after 1945
A) However, reality is that, especially in the West, certain wars were lawful and others were unlawful.  Idea of "Just war" = morally justifiable on basis of religious standards or on the basis of some public social standards

2. USE OF FORCE IS PROHIBITED
a. Norm of Customary International Law and Norm of Jus Cogens = Use of force in international relations is PROHIBITED
i. Reflected in UN Charter Art. 2.4 (1945) - international community outlawed war.  Revolutionary Idea - PEACE IS A MODERN CONCEPT.

b. Use of Force MUST always be:
i. Necessary

ii. Proportional

3. Exception to the Prohibition of the Use of Force
a. SELF DEFENSE - Inherent right, but restrictions on how it is applied. 
i. Article 51 - UN Charter: "Inherent right of individual/collective self-defense IF an armed attack occurs against a Member of the UN, UNTIL the SC has taken measures necessary to maintain international peace and security."

A) Split among members:
1) Inherent Right of self-defense (human right of the state) - this norm is SO essential as a right that it goes beyond just cogens - can't be derogated by UN Charter [Nations that have the weaponry and wherewithal to ensure their own self-defense]
2) UN Charter prevails over all else, so right of self-defense must be defined by the UN Charter [Nations that are more dependent and are more prepared to rely on others and comply with collective protective groups]
ii. Requirements: Must be subject to an armed attack

A) “Armed attack” against State

1) Armed – high standard (supply of arms and training does not constitute “armed” – Nicaragua case)
2) Attacked – frontier incidents do not give rise to armed attack (some crossing over is expected in countries will not well-defined borders)
B) INTENT on the part of the entity carrying out the attach

C) Act must be Attributed to the State
1) What about armed attacks by non-governmental units 
a) Al Qaeda (insurgent group) and Taliban (controlling party of Afghan government).  Here - UN resolution allowed the attack on Afghanistan, but what if there is no resolution?
2) HIGH STANDARD – Nicaragua case

a) We used to have limits, but the US is questioning a lot of them.  We want to CHANGE the rules.
B. Intervention in internal conflicts (917-925; 928-932)
1. More Exceptions to the Prohibition of the Use of Force
a. DEFENSE OF OTHERS
i. Threatened tate must have a valid claim of self-defense

ii. Assistance Must be Requested by an entity that is in control of a territory

A) Government must have control over the area – only the government who has control can request assistance, but everyone else cannot
1) Intervention in the case of Civil War is tricky – dealing with insurgents, and the right to request assistance depends on the control of the insurgency over a particular area. 

a) Insurgency with high level of control = recognized as another government that can request assistance.

2) Colonization - we recognize that colonialized peoples may need to use power to kick out the colonizing power/independence.  

a) Thus, to SOME extent, colonialized nations have a lower threshold of the level of control they must have over the area. 

B) Collective Self-Defense – via authorization by regional organization
1) Intervening countries takes action to prevent problems with one of their members
iii. Assistance extends only as long as the requesting country deems necessary
A) Have to leave when you are asked
iv. Can’t use Defense of Others to fight a third party OR to intervene in the internal affairs of a sovereign country
b. HUMANITARIAN INTERVENTION
i. Use of force by one country over another country in order to avert other international crimes or to avoid a humanitarian event (major loss of lives)
ii. Debate surrounding HI as an exception to the use of force
A) Oxymoron - we are going to kill people to save people
B) If we say that HI is allowed, then it creates a RIGHT to intervention.  The people who are being massacred have a right for an international community to intervene. 

C) Use of force is a politically charged act that puts people at risk
1) Your own soldiers

2) The civilians of the country requesting intervention

D) HI tends to be VERY selective - allowed but not required?
1) Why Kosovo in 98 and not Rwanda in 94?

2) Forces us to make judgment calls as to who is more important. 

iii. Requirements
A) Action must be Authorized by the UN Security Council

B) Limit to Use of Force that is:

1) Necessary

2) Proportional

C) Limited in Scope and Time

1) Go in, do the job, remove the threat, and then step back.

a) Problem is that certain cases, stepping back reveals and unstable democratic government to replace the dictator

b) Don’t want limits that are too constricting.  Don’t want to have an open-ended authorization.

iv. Very rarely do states use the humanitarian intervention argument to justify the use of force.  
A) Iraq - put forward some elements of humanitarian arguments, but NOT the only argument.  

c. PRO-DEMOCRACY INTERVENTION
i. NEVER successful when used as a justification by itself
A) The ONLY situation where it has been successful was Haiti - because 2 Organizations gave US authorization
B) Nobody wants to give authority to buttress different types of governments
IX. CURRENT CHALLENGES
A. The role of courts in IL and the role of law in int’l relations: Of Lockerby and legitimacy (959-972; 977-983)
1. Legitimacy

a. Definitions: The ability of laws and legal institutions to inspire respect.

b. Compare: FAIRNESS

i. Something can be lawful and unfair.  

ii. Can something be legitimate and unfair?

A) Procedural Fairness

B) Substantive Fairness  (morality)

c. What determines the fairness and legitimacy of International Law?
i. Is International Law Lawful?
A) Depends on the observers - International Law is not LAWFUL when it conflicts with the domestic law of a country. 

B) However - on the international level, IL is lawful by its definition.

ii. Is IL Legitimate?  

A) If legitimacy is lawfulness, then the answer is the same as above.  

B) Practical Inference: Obeyed by international actors - most of the time, most of the people agree with international law.  (Legitimacy by inference)

2. Legitimacy Investigated

a. Pan Am Bombing over Lockerbie Scotland

i. Facts: Bombing of airplane over Lockerbie Scotland attributed to Libyan nationals.  

A) General principles of International Law - you try criminals or you must surrender them. 
B) However - Another general principle of international law - no nation is required to extradite its own citizens. 
ii. Libya tells the US and England and France that they will prosecute the two suspects.  Ask the US/England/France to provide Libya with all the evidence they have against the two Libyan citizens to build the case against them. 

A) Matter is referred to the UN Security Council
1) FIRST RESOLUTION - require them to provide a full and effective response.  Libya doesn't comply.  Impose embargo of flights into and out of Libya. 

2) SECOND RESOLUTION - while still in non-compliance, imposes further sanctions.

iii. Libya protests - actions by SC is in violation of 1) general principles of international law and 2) Montreal Convention. 

A) Who decides whether the actions of the SC are in violation of international law?

B) Role of ICJ - what effect could a declaration of unlawfulness have on the legitimacy of the security council?

iv. Components of lawfulness are easy to pinpoint - ICJ has the TOOLS/power/legitimacy to review SC actions. 
A) But Should the ICJ review actions by the SC?
3. Legitimacy is IMPORTANT
a. Because of the way IL is organized without a central authority system, the whole of IL rests on its perceived legitimacy.  It is complied with ONLY when it is perceived to be legitimate.
i. Idea - everyone is better off because of the perception of legitimacy and subsequent compliance 

ii. SC is all mighty because the nations of the world perceive the actions of the SC as legitimate, let alone unlawful. 

b. Entire IL system plays on the single word: legitimacy
i. Negative finding by the ICJ puts in question the legitimacy of the SC and threatens the stability of the UN structure AND the system of international peace. 
c. Legitimacy of the SC
i. How the SC reaches decisions - procedural legitimacy
ii. Whether the SC reached the correct decision in compliance with the charter - measure of substantive legitimacy.
B. Law and Power: the war on terrorism (983-999; 1031-1042) (999-1012; 1018-1027)
1. Events following Sept. 11
a. Sept. 12 - Security Council Resolution 1368

i. Unequivocally Condemns in strongest terms the attacks

ii. Calls on all States to work together to bring terrorists to justice (obligation to cooperate)
iii. Expresses readiness to take all necessary steps to respond to the attacks (signal that if you ask, you will be given)
b. Sept. 12 - General Assembly (Resolution by Consensus & not binding)
i. "Strongly condemns" the acts of terrorism - less harsh language, to appeal to the lowest common denominator.  
ii. Urgently calls for international cooperation to bring justice

iii. Urgently calls for international cooperation to prevent and eradicate acts of terrorism, stresses that those responsible for aiding, supporting, or harboring the perpetrators, organizers and supporters will be held accountable. 

A) Focused not on this attack, but causes of terrorism itself. 

c. [Sept. 20, Bush declared "War on Terror" - with us or against us]

d. Sept. 28 - SC Resolution 1373

i. Condemns terrorism generally.  

A) Support for the President's words and the US decision to declare war on terror, generally!

B) Signals a change in attitude.  Overall condemnation of subversion in terrorism
2. Technical Actions by the UNSC

a. Creation of the Committee on Counter-Terrorism

i. Drafts lists on organizations deemed to be terrorist organizations and members/individuals who have links to these terrorist organizations.

A) HUGE PROBLEM - no checks and balances on the "police" in the international system.  

1) No judge to issue authorization, search warrant, etc. 

2) No judicial check on the Committee on Counter-Terrorism to say whether certain organizations on a list are authorized, have enough support against them.  

ii. Does the establishment of this Committee signal a change in IL?
A) Possible Arguments:
1) SC is giving itself new powers.  

2) Committee is just stating what has already been said in international law. 

B) However - on the other hand, the Committee and its activities violates certain other universal rights
1) DUE PROCESS, and the right to have charges levied against you. 

2) SOME jus cogens rights have disappeared.

3. Actions by NATO

a. Sept. 12 - NATO: Statement by the N. Atlantic Council.

i. Asserts commitment to collective self-defense - Article 5 states that an armed attack against one of us is an attack against all of us.  Invokes UN Charter Article 51 for collective self-defense.

A) First time the invocation of Article 5 of the NATO treaty has been invoked since 1948.  But this hasn't been the FIRST armed attack against a NATO member.  

ii. Signal that states believe that they have an obligation to declare:
A) Existence of Armed Attack
B) Need to provide a legal justification for the response in self-defense of that act. 
b. Law requires that we declare certain things before we can lawfully exercise our right to self-defense.
i. We are with you, not because we can, but because we should because this is required by a treaty we have committed with you. 
A) The act reinforces the idea that there IS such a think as IL and that states try to comply with IL as much as possible

B) States have a belief that they should comply.

4. Actions by OAS

a. Sept. 21 - OAS Resolution 

i. Not asserign that "we are with you," but asserting that "you have a right to do what you will" in accordance with UN Charter

A) Again, reinforces legal obligations. 

5. US attacks Afghanistan Oct. 7

a. Legality of Force Critiques
i. Self-Defense rationale does not apply - US was victim of criminal act by non-state actions (no aggression/armed attack by another country)
C. Treatment of Persons Detained in War on Terror
1. Where do we stand now?
a. We used to have a bunch of rules for detainment of prisoners, but the argument has been that this is an "unprecedented" war, and the old rules are so constricting such that they prevent the US from fighting the war on terror.

2. Examining these assertions:

a. Is this war on terror unprecedented?

i. Not entirely - barbary pirates before actually fought for no state and tries to fight against centralized state powers.

ii. True, this is not like the Napoleonic wars where we have two armies striking against each other.  Here - more mixture of non-traditional and traditional warfare. 

iii. Also remember - IRA used to kill cops and other constabulary forces working on the prisons.  IRA was saying that they were carrying out "lawful war against the UK"

A) Reason for using these terms was to make their actions legitimate - struggle in the eyes of International Law.

1) General political point - you are fighting an occupying force, and therefore your actions are legal
a) We are a sovereign nation and we are invaded by unwelcome entity and we are invoking our rights to fight back. 

2) IRA wants to be recognized as a combatant in a WAR.
b. Terrorism is NOT a new concept. Did not begin with 9/11.
i. Oklahoma City bombing - but it was a domestic affair.  Doesn't raise questions of foreign law/international law.

ii. 1991 Bombing of the WTC

iii. Other terrorist attacks against the US outside the US

A) Pan-Am Flight

B) US Embassys in Kenya and Zanzibar.

C) USS Cole

D) Berlin Dico Club

3. Is it true that the laws existing were unduly constraining the US to the point of making it impossible for the US to fight and win the war on terror?

a. What are the NORMS in dealing with people during hostilities that might hinder the US ability to fight the war on terror. 

i. How to "get" terrorists if terrorists are civilians:

A) Treat them as criminals - all people who commit crime against US are subject to US law. 

B) Abetting to a crime are persecuted under all nations.  Freedom of expression issues in the US - so long as not inciting violence. 

ii. Case-by-Case determination is a problem

iii. How to extract intelligence (and "torture" as an interrogation technique)
A) COERCION
iv. Due Process is a pain in the neck

v. Intelligence/Keep it secret

A) In a criminal trial - the story is over

B) If trials in ongoing war, enemy gathers intelligence on how you do things.

vi. Sovereignty 

A) Terrorists hide in foreign territories that may not be sympathetic to the US situation

B) Other countries make demands on notice, extraction, etc.

C) By labeling the terrorists as enemy combatants, making a point that they are subject to NO state's sovereignty.
4. Given these limitations "how do we get around these constraints:
a. US law and IL are two separate bodies of law.

i. Remember that there are certainly situations when US compliance with domestic law not IL, or IL not US law.

b. Thus - what body of law do we apply here?

i. US Law - easier to change when you are working in the US government 
A) Patriot Act

B) Military Commissions Act

1) Note - it is perfectly reasonable that the Patriot Act and Military Commissions Act are in violation of IL.
ii. IL - far more difficult to make changes.  
A) You have to make a strong argument that change is necessary.  
1) IL applies beyond your immediate situation (9/11) and other countries want to be assured that the new laws are going to change their situations for the better. 
B) Can a single country (no matter how powerful) change international law?

1) Change is possible = persuade other nations to follow your changed precedent.

2) Multilateral treaty context = the more nations you get on board the stronger your argument.
5. Current Debate - Interpretation of Common Article III of the Geneva Convention

a. If you are going to sentence/execute someone, must be before a "recognized" court/tribunal

b. Affording all Judicial Guarantees thought to be available to "civilized people"

i. Who are "civilized people"?
A) Practices of the countries who drafted and are participants to the Geneva Convention. Same people who are parties to the Treaty of Civil and Political Rights (ICCPR)

B) ICCPR:  Familiar concepts of rights afforded to people who are charged with crimes in this country.

1) Informed of Charges

2) Charges brought promptly

3) Etc.

ii. Argument - these rights don't apply to those "non-civilized" people
c. International Law knows 2 categories:

i. Combatants

A) Have certain rights

1) Right to be housed under same conditions as soldiers of capturing force

2) Entitled to food, water, religious worship, etc.

3) Set-up in the same situation of the force that captured you, with the sole exception that, being removed from battlefield, you are not allowed to participate in the armed combat.

B) Combatants are held and then released after the war.
ii. Non-Combatants – Anyone else.  Not members of the armed forces, etc. 
A) Also have rights, but because not combating - right to be protected and not mistreated.
B) Not responsible/tried/held during war.  
d. Notice: Geneva convention doesn't make the distinction between civilians and military -- only combatant/non-combatant.
i. NO definition of "unlawful combatant"
A) What is an "unlawful combatant"
1) Idea - they aren't following Article 44 (3) - distinguishing yourself as a combatant.  However, they are attacking us, not acting as "non-combatant"
2) What does IL to do people who are combatant/noncombatantss but violate the Geneva Protocol?
a) NOT - that you lose the Geneva Convention.

· Convention doesn’t include a provision where you are stripped of the protections of the Geneva Convention – that would be DANGEROUS
b) YOU BECOME A WAR CRIMINAL!!!  

· Need to have objective standards, and "war criminal" status that could strip away the geneva protections is worriseome because the status is decided by the capturer.  Might as well have no system at all!
3) What happens to those who are WAR CRIMINALS (either Combatants/Noncombatants):

a) Tried by military tribunal for violation of the laws of war.

6. Why the perceived need for the new status?

a. Problem - if we consider the terrorists "combatants," what do we do with them?
i. Options:  
A) After the war.  Either we send them home or we try them.

B) War is not over?  Keep them indefinitely.  (another problem)

1) Problem with them being combatants, however, is that you have to give them certain treatments/rights.

b. IF we call them non-combatants, what do we do with them?
i. Protect them or try them in accordance with the domestic law.

ii. Options
A) HUMAN RIGHTS LAW - violation of international criminal statutes.

B) DOMESTIC LAW – Another problem - problems with secret intelligence, etc.

c. Either you have a war or you don't. 
i. Either it is PEACE = crimes and Human Rights Law

ii. Or you have WAR = Geneva Conventions and War Crimes
iii. However, when you have a gray area that is "between war or peace," we can ignore the rules under the justification of the lofty goal of "fighting evil"
iv. People think that they can change the rules and get away with it. 
