International Law
I. Background Principles

a. Int’l law is the law b/t nation-states

i. Nation-states are modern idea flowing from treaty of Westphalia

ii. The last 50 yrs every point of land surface is w/in a non-controversial nation-states

1. repercussions for nation-states→ legal system of one state applies and not the other
a. int’l law influences municipal law → sovereignty

b. state B keeps out of state A business → non-interference

c. if no law in nation-state → failed state

i. no internal order/authority; no one in charge

iii. usually have unambiguous centralization of power w/in each nation-state

b. the Statute of the ICJ→ officially created the ICJ, judiciary arm of the UN

i. Art. 38→ instructs the court as to what law should be applied to resolve disputes

1. Treaties/Int’l conventions [usually only binding on parties]

a. Can be multi-lateral or bi-lateral

b. “Past sunt Servanda” = the agreement shall be carried out

c. Advantages

i. Written→ but may have diff interpretations depending on the language used

ii. Generally result of negotiations → more amiable to follow through when doing something voluntarily

iii. Can be made relatively quickly and can be very specific

2. Customary Int’l Law (CIL)→ similar to the common law

a. This is usually extracted/not textual

b. Created by custom/observing what nations do

c. Generally applicable to all nations

d. Nature is dynamic→ changes over time

e. Requirements to be CIL

i. Acts must be settled practice

1. not sure when it is sufficiently widespread enough

2. treaties can be evidence of custom

a. don’t establish custom on own, but can be evidence of one

ii. Must do it out of sense of obligation (opinio juris)

1. the country must think that it is law

f. CONTROVERSY = persistent objector

i. If a state persistently objects to the creation of a new customary norm, they can escape the application of it

g. silence is indicative of consent to the custom

h. JUS COGENS→ some norms are so fundamental that they apply to ALL countries

i. Persistent objector doctrine does not apply

i. Ergo Omnes→ rights that are belonging to everyone

3. general principles of law by “civilized nations”

a. look at the municipal law of “civilized nations”

i. today basically read out civilized 

ii. e.g. estoppel

ii. Hierarchy of sources of law

1. not clear if the sources are of equal dignity 

2. no clear rule on whether treaties trump CIL or not

3. Primary sources:

a. Treaties

b. CIL

c. Gen. Principles

4. Secondary sources:

a. Judicial decisions

b. Law professors

c. Jurisdiction of ICJ (always problematic)
i. The ICJ does not have compulsory jdx (jdx = competence)

ii. Only states can be parties in ICJ 

1. also need to be a member of UN

2. Art. 36 Jdx
3. Cases put before ICJ→ both ∏ and ∆ voluntarily agree prior to dispute that will submit to ICJ

4. All matters specifically provided for in the UN 

a. Conventional = treaty based

i. Have to have both treaty and declaration

5. States making a general submission to compulsory jdx

a. Requires affirmative consent of the state

b. Both sides must have submitted to compulsory jdx

d. Provisional measures

i. Nature of them is to preserve the status quo ante
ii. Ct does not resolve the jdx issue for provisional measures (not definitively established)
1. only have to appear prima facie to have jdx

a. must make a colorable claim of jdx

iii. usually will only be directed at the parties before the court

e. advisory opinions

i. the ICJ can and does issues advisory opinions

ii. they carry weight, but not as strong as a negative opinion

1. can partially substitute for a legal decision

iii. not binding

iv. usually won’t ask for advisory opinion unless think the answer is going to come out they way they want it

1. if advisory opinion goes against them, it could be seen as evidence that CIL exists on the point

II. CONTROL OF NUCLEAR WEAPONS

a. Should there be limits of nuclear testing

i. Arguments that testing is LEGAL

1. right of self defense

a. actually the right to prepare for self-defense

b. problem-how know if only develop for self-defense

2. full utilization point (losing ground)

a. justify colonialism

i. used the notion of waste to take it – obligation to use resources

3. Security is more important

a. Whose security? Global or U.S.

b. Argue about whole state of peace

ii. Arguments that testing ILLEGAL

1. environmental argument

a. threat to environment (radiation clouds)

2. right to the high seas

a. no right to exercise sovereignty

i. when test over ocean, acting like a de facto sovereign

b. notion of high seas as common ground

i. overridden by security

3. displacement of native inhabitants

a. involuntary displacement

b. source is the UN Charter

b. Treaties

i. Treaty of 1963 Banning Nuclear Testing

1. Not unanimous (France not sign)

2. Is it evidence of new custom?

a. Not universal

b. But have all nations with the capacity for the bomb signing
3. Quality of treaty

a. What if signature nation wants to test later on?

i. Withdraw from the treaty

ii. Abrogate treaty/ignore it

iii. Ask for a waiver

1. if waiver allowed then not a norm

b. if norm then why do you need a treaty?

ii. 1965- UN Gen. Ass. Res. (all member nations) [only Sec Council can bind member-nations)

1. formally does nothing (not binding)

2. informally – can be evidence of an international norm

a. not conclusively resolve the matter, but it may add weight

3. Language used

a. “Urges”→ not saying it is law, but saying there needs to be a law

i. Gen Ass has no power to bind other nations

b. Hierarchy of words

i. Active wording to tell reader the hierarchy of commands

4. wants all countries to respect the 1963 treaty (suspend nuclear testing)

iii. 1970 Treaty on the Non-Proliferation of Nuclear Weapons

1. nuclear community is at 5 (US, UK, Fr, USSR, China)

2. all members of nuclear community signed as well as most of the int’l community

a. renounced the development of nuclear weapons

3. Question about whether treaty created a norm or not?

c. Legality of Above ground testing

i. Australia v France

1. France is testing in area that is formally part of France (took position that colonies officially part of country)
a. Removes the territorial objections from when US was testing

2. Aust wants testing declared illegal

3. court avoids making a judgment in the case

a. says the unilateral statements of the French officials bound the gov’t

i. President made statements that testing would end

ii. Minister of defense said they would end also

d. Legality of the Threat/Use of Nuclear Weapons (advisory opinion of ICJ)

i. Arguments why illegal (ct assesses each argument on own, but never addresses the totality of the arguments)

1. violate right to life

a. ct says not absolute right, only not arbitrarily deprive of life

b. only decided by reference to law of armed conflicts, not the Int’l covenant 

2. Violates prohibition of genocide

a. Can only be decided after use/threat

i. Have to look at the intent of the user

3. Environmental argument

a. Ct says times of war trump environmental norms

i. Environment treaties only refer to times of peace, not war

4. Prohibition on the use of force

a. But, UN Charter provides for the use of force for self-defense

i. Limited by proportionality ad necessity

1. nukes may offend proportionality, but this doesn’t mean not allowed to use them in all circumstances

b. ct rejects argument that possession of nukes alone is threat of the use of force

5. violates the prohibition on use of poison

a. ct says only prohibited if primary/exclusive purpose is to poison

i. nukes don’t fall under the definition of poisoned weapons

1. they aren’t specifically mentioned

a. omission shows int’l community views them permissively 

ii. Right of survival may have changed the analysis

1. seems to appear that everything is permissive once the state’s survival is threatened

a. e.g., UN response to Kuwait

III. Int’l law at the municipal level → how int’l law can affect the municipal system

a. Status of Int’l law in US

i. Supremacy clause
1. in US courts

a. treaty will not trump the constitution

b. treaty can trump state law as a federal law

i. use the last in time principle when deciding if treaty trumps federal law

2. In Int’l courts

a. States are not allowed to cite internal laws to justify non-observance of int’l law

i. Treaty will trump a constitution

ii. Types of roles int’l law can play in municipal system
iii. Monism→ system where int’l law forms a part of the body of municipal law
1. both bodies of law can draw off of each other

2. e.g. Mexico

a. apply treaty as long as MX signed it

iv. Dualism→ int’l law is completely different/divorced from municipal law

1. int’l law is not available to municipal judges

a. only apply municipal law

i. can only apply int’l legal norms if incorp. into municipal law

1. even then it is only applied as municipal law

2. e.g. U.K.

a. apply treaty only if act of parliament incorporates it

v. U.S.

1. supremacy clause has monist features, but not talk about CIL

a. only self-executing treaties are part of municipal law

2. Self-execution doctrine

a. Judicially created, ancient/universally accepted

b. Some treaties operate in a monist fashion by virtue of their execution

i. They become part of U.S. law

c. Other treaties are non-self-executing

i. Their nature requires Congressional enactment before being incorporated into U.S. law

3. Art. III treaties (Pres given auth to sign, but can designate that power)
a. 2 steps

i. Sign/execution

1. this is when the treaty becomes binding

ii. Ratification by Congress→ 2/3 vote required

1. then file in int’l depository

4. Congressional Executive Agreements (trade law)

a. By statute congress authorizes the Pres to negotiate them

b. Looks dualists b/c still need congressional approval

c. Steps

i. Pres signs treaty

ii. Treaty adopted by congress (only need majority vote)

1. when it becomes effective

5. CIL in U.S.

a. Sup Ct declared that “int’l law is part of our law” [in Paqueto Habana- seizure of fishing boat in Span-Amer waters]

i. CIL is part of US law w/ caveat

1. only part as long as no contrary exec or leg act exists (only federal acts)

2. US courts bound only if no conflict

3. If conflict exists, statute prevails over CIL

b. Technically no last in time principle

i. But ancient statutes will not be given effect (officially up to Congress)

b. Consular notification cases (as outlined in the Vienna Convention)

i. Consular notification was a complete non-practice in the US following Vienna

1. the police didn’t even know about the requirement
a. there was an argument that it only applied to travelers, and not residents 

i. but this is not what the treaty says

2. U.S. never denied that it violated the treaty (only offered an apology to offended state)

a. Not worried b/c have Miranda rights

i. Suppression of evidence rule

3. When prisoner sentenced to death

a. US has ignored the ICJ orders on 3 occasions to stay executions

i. USSC says that it is up to governors to decide if want to follow ICJ in their discretion

1. GOV usually refuse b/c want to protect own citizens over the int’l community

b. When the prisoner is sentenced to death the case become moot

c. The US System is not built to respond quickly to external requests to stay executions

i. LaGrande case came very close to execution, US argues that not able to do anything to stop execution

d. Open question about whether the State Gov is bound under the Sup Clause to stay the execution when ICJ says to

i. May be a federal question b/c arises under a federal treaty

ii. What is remedy for violation of VC? (VC is silent about remedy)

1. U.S. says only have to apologize

a. Says the obligation is to the country, not the aggrieved individual

b. Says ICJ has no power to interfere in domestic relations

i. Judge in Breard case→ says remedy is NOT habeas relief

1. Invokes the state procedural default rule

2. ICJ

a. Says the remedy is not annulment of the conviction

b. It is up to the US to determine the appropriate remedy

i. Officially say “review and reconsideration”

3. Source of the remedy is the VC, not the ICJ decision

a. The ICJ decision merely recognized the remedy

b. Will still have a problem with the last in time rule and the state procedural default rule

iii. Procedural Default Rule

1. if don’t raise procedural claims in state action, then barred from raising it collaterally in federal court

a. follows from the Anti-Terrorist and Effective Death Penalty Act

b. basically says “tough luck you had a stupid lawyer”

iv. Can foreign nation come into US fed ct to complain of VC violations?
1. Most cts say no standing b/c the violation is not continuing = beyond the purview of the court

v. Paraguay v. US (ICJ complaint of consular notification)

1. JDX of ICJ founded on provision of the VC

a. The VC provides for compulsory jdx in the ICJ to solve disputes

2. requests provisional measures (want US to not kill him until can decide the case)

IV. Creation and Destruction of Nation-States (the principle actors in int’l law)

a. Types of nation-states

i. Federal (US)

ii. Unitary (France – only have one legislature)

b. Differing views of the world

i. Notion of nation-state and sovereignty 

1. notion of non-interference

ii. notion of self-determination (UN charter and Woodrow Wilson)

1. only applies to a people (not an individual right)

a. how determine if a people

b. basically means that colonialism must end

i. decolonization started in 1940s

1. arguably complete now (few colonies that are arguably left face no active resistance; e.g. Puerto Rico and US)

ii. but, to what degree do nation states actually correspond to people’s notion of self-determination

2. Problem

a. How far back do you trace your borders

i. Language may not always be good indication (some places are mixed)

b. What % of the vote is needed to decide to be independent?

i. 78.5% was enough for E. Timor to cede from Indonesia

c. Usually results is lots of violence when exercised

3. Quebec

a. Strong movement for independence in Quebec (20-25% of Canada’s population)

i. But most of that time the premiere of Canada has been from Quebec

b. Int’l principles

i. Cessation has been reserved/confined to exceptional circumstances

c. How states come into existence

i. There is an int’l concern for the stability of nation vs. self-determination

ii. Decolonization (ties that bind not broken in process- control of natural resources and language spoken)

1. If originally Terra Nullius (belonging to no one, old view of civilized nations; today means empty)

a. Self-determination→ the people decide what new state should be

b. May not be considered terra nullius if originally had to make agreements with local chieftains
2. If originally part of other nation

a. Reincorporation applies

3. the UN does not react well to taking back of colonies by force

a. usually not allowed to do this especially when the other country resists the takeover and view themselves separately

iii. Self-determination

1. not an individual right→ only pertains to “a people”

a. how determine if a people

i. speaking diff language

ii. not clear how large a community has to be to exercise right of self-determination

1. not a quota thing

b. reasons why community may not be a people

i. language spoken both in and out of the area

ii. indigenous people still present

iii. lots of migration into and out of the area

2. scope of the right

i. notions of self-determination
ii. internal→ take political and economic power w/in the existing framework

1. not satisfied in colonial situations

a. not able to participate in the political system

iii. external→ only reserved for colonies and foreign oppression

1. only to throw off oppressing gov’t and create new nation

a. if it applies only the populated portion of an area can cede (e.g. Quebec)

b. 1st look internally to see if the right exists, only if not contained internally does one ask about external self-determination
3. often use political means as a way of recognizing self-determination

4. no int’l principle that says allowed to militarily aid people denied self-determination
iv. UTI POSSIDETIS, the customary principle

1. recognize prior colonial borders for purposes of defining frontiers of newly emerging states
a. administrative divisions w/in a colony can give rise to the formation of independent states

i. originally used in South America

1. described as an idiots rule, used to try and prevent territorial aggrandizement 

2. conflicts with the notion of self-determination

a. the preference for stability often trumps self-determination

3. only works when both parties submit/agree to it

a. Kosovo is an example of the violence that the principle can create

i. Also shows how cohabitation of people in single territory can be problematic

4. USSR

a. The fragmentation that occurred there was a result of uti possidetis

b. They accepted it w/o dispute

i. Except for Chechnya 

c. Fragmentation created an explosion of national identity

V. NATIONALITY→ artificial/legal concept w/enormous consequences

a. Categories of Nationality

i. Jus soli→ place where born (most prevalent view)

ii. Jus sanguinis→ based on the blood of parents (only need one parent) [older theory]

iii. Naturalization→ acquire nationality at a later age

1. usually involves a change in citizenship

a. diff countries have diff conditions

b. Incidents of nationality

i. Obligated to admit members to territory (if no other state will take you in)

ii. not  allowed to be banished from territory of home state

iii. right to vote/run for office may be exclusive to nationals

1. not the case in Europe, can run for local office in country reside in

iv. state entitled to exert diplomatic protection for its nationals
1. nationality is the anchor for diplomatic protection

a. if stateless, diplomatic protection can be extended by the state where reside

2. if dual national, 2 options:

a. one state is not allowed to exert diplomatic protection on behalf of a national against a state whose citizenship that national also possesses

b. dominant nationality (introduced in Iran-US tribunal)

i. recognize dual nationality, and in certain times one state can assert protection, but only when it is the dominant nationality

1. must actually prove dominance (possible that neither one will be dominant)

a. residency is a strong factor when deciding which is dominant, but it is not the only one

ii. only has a meaning in international law

iii. may have to ask if national on the date of a particular treaty

1. not really diplomatic protection

2. new wave of int’l law→ private indiv has standing 

c. It is a unilateral decision of the State

i. Only a state can concede nationality

1. and it can do so on its own terms

a. this conflicts w/emerging human rights ideals

ii. can only claim nationality if there is a state out there willing to bestow it

1. possible to have a period of statelessness

a. international policy of avoiding statelessness

iii. nationality ascribed by a state is recognized by other states

iv. annexed states

1. if inhabitant at time of annexation, then can only impose nationality w/ consent
a. if not want it, can retain former nationality

	
	Stay
	Leave 

	Former state exists
	Citizen choice
	Citizen Choice

	Former state extinguished
	Imposed on Citizen
	Impose/stateless


i. if former nation is extinguished, can choose to be stateless

d. corporations

i. 2 options

1. nationality of headquarters/where managed [U.K.]

2. nationality of place of incorporation [U.S.]

e. Case examples

i. Nottebohm → demonstrates how accidental nationality can be

1. there is no 5th amend issues when seize property of national of enemy nation that at war with

2. court not decide what country N belongs to, rather only states that not a national of L 

a. not L b/c ties w/ country are too tenuous

3. court uses the greatest link test

a. in the case the greatest link belonged to Guatemala, but he never sought it and they never acceded it
i. ICJ will not force a country to accept nationality

f. TERMINATION of Nationality

i. British position/Common Law→ tie of loyalty to sovereign was permanent and couldn’t be broken (made sense in feudal times)

ii. Contemporary notion→ everyone has individual right to expatriate themselves

1. but may have limits of emigration (leaving the country)

2. only allowed to exercise if have place that can immigrate to 
a. no general notion of free movement of people in int’l law

iii. Not allowed to be stripped of nationality in an arbitrary way

1. if it was, then it can be annulled as an abuse of discretion

iv. US decisions

1. if the forfeiture is essentially penal (automatic; punishment beyond sentence of crime)

a. then fails due process

i. an automatic statute is not constitutional
2. Afroyim v Rusk
a. Court says not allowed to strip absents person’s intent to be stripped

b. Makes naturalized citizens of equal dignity as born citizens

c. Congress has the power to confer citizenship, but it can’t take it away

3. Statutory citizen

a. Claim to citizenship is on statute, not 14th amend

b. Born abroad to one parent who is a citizen

i. Is a natural citizen subject to a condition subsequent

1. has to live in US for 5 years b/t 14 and 28

ii. not an issue

1. want to make sure loyalty is to US

g. dual nationals must demonstrate a greater allegiance to the US before being a citizen

h. DIPLOMATIC PROTECTION→ state of nationality coming to the defense of one of its citizens who is wronged by other state contrary to int’l law

i. Must have an internationally wrongful act to trigger diplomatic protection

ii. Espousal of claims

1. traditionally only states were persons at int’l law = only states could bring claim on behalf of one of its nationals

a. this has been falling away

iii. Types of diplomatic protection (very formalistic- only asking about nationality)
1. diplomatic action is dominant form

2. may also resort to judicial arena if one is available

3. Military intervention→ outside limit of diplomatic protection

4. NO OBLIGATION TO EXERCISE DIPLOMATIC PROTECTION

a. Particularly problematic with corporations

iv. Exhaustion of local remedies

1. most int’l wrongful actions are also wrong under municipal law

2. requirement of exhausting the local avenues prior to exerting diplomatic protection

a. gives the offending state a chance to fix things internally

3. involves expenses and long delays as well as being pointless b/c likely futile

a. must actually prove futility to be relieved of obligation to exhaust local remedies

v. CALVO CLAUSES

1. often contractual, purport to waive resort to diplomatic protection

a. especially common in Latin American 

i. popular b/c standards for nationals are lower than other nations and they don’t want to be held to a higher standard

ii. also they have limited power as compared to other states

1. they have little diplomatic power and feared military intervention

2. 2 parts

a. Notion that aliens will receive no greater than national treatment

i. Are aliens entitled to national treatment? Can you put them at a disadvantage?

1. Many say NO, but this is not established

ii. Problem is when minimum standard of treatment is higher than protection afforded to aliens/nationals

1. this is when resort to diplomatic protection

2. no defense to say that treat them same way as nationals if treat them lower than min standard

iii. MINIMUM STANDARD OF TREATMENT

1. old rule→ int’l law had nothing to say w/ how treat own nationals

a. only spoke to min standard owed to aliens

b. aliens entitled to higher standards and resort to diplomatic protection

b. in no event can you resort to diplomatic protection, only able to resort to municipal avenues for redress

3. terms of Calvo Clause will not be enforced if they are contrary to public policy

a. usually only deny individual the ability to seek out diplomatic protection

i. not saying that state is not allowed to exert protection

4. denial of justice→ treated procedurally in a way that doesn’t meet min standards

i. Internal consequences of nationality

i. Alien presence is at discretion of conceding state

1. they can be asked to leave

a. emerging area is wrt refugees

2. prerogative of sovereign to say who its nationals are

a. if exclude solely on race, then violate European human rights

i. but still have no redress in court

ii. Types of careers

1. legal

a. not have to be a citizen to take the bar

i. open question of whether you can require an alien to be a resident of the US

2. teachers

a. public school teachers must be US citizens

iii. Detainees

1. citizenship requires due process
a. this can be met by military tribunal etc

VI. not say what can do to someone who is not a citizen

VII. HUMAN RIGHTS→ recent area, developed out of WWII (law had to change b/c German holocaust was perpetrated against own nationals)

a. As Natural Law → self-evident truths

i. Natural law→ less tangible, more instinctive than positive law

1. sounds a lot like morality (why not taken seriously by Anglo-Americans)

ii. Must be a view that everyone will converge upon

1. reason is the “guiding light” to finding legal principles

iii. to have a progressive sense of human rights, must believe in natural law

1. must recognize rights that aren’t conceded on a person by the state

a. no int’l legislature, so must believe in natural law

b. as positive phenomena

i. universal treaty that is signed by every nation in world (not a truly universal embrace of human rights)

1. e.g. genocide treaty and torture convention

a. allowed to make reservations of the genocide convention

i. but can’t take reservations so broad as to defeat the objects and purpose of the treaty

c. Jus Cogens

i. Imperative law not capable of being changed

1. no persistent objector allowed

2. the source of natural law is not derived from the state

ii. has ergo omnis aspect to it in that thought to belong to everyone

iii. SEE PAGE 531 FOR WAYS TO VIOLATE JUS COGENS
1. ALSO SEE PAGE 527

d. FOREIGN SOVEREIGN IMMUNITIES ACT (FSI) = widely accepted doctrine, but not universal→ not required, but expected

i. Not allowed to sue another state in US municipal court

1. FSI is relaxed when the state is acting in a commercial capacity

a. When acting like commercial body = jdx

b. When acting like a state = no jdx

ii. The default rule is one of foreign immunity

1. argument can be made that if state violates jus cogens norms then they waive FSI

a. problem = has to be jus cogens at time offense occurred
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