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PROCESS OF INTERNATIONAL LAW IN THE GLOBAL COMMUNITY
I) HOW SHOULD/DO WE CONCEIVE INTERNATIONAL LAW?: 

A) Preliminary Definitions: 

i) Nation-State: a specific form of state (political entity) which exists to provide a sovereign territory for a particular nation (cultural entity) and which derives its legitimacy from that function.  
(a) This is a modern principle; people had organized themselves without the formation of nation-states.  
(b) Treaty of Westphalia: war between Catholic and Protestant monarchs, Catholic monarchs wouldn’t impose Catholicism over Protestants ( Leads to two competing principles:

(1) Sovereignty: the exclusive right to exercise supreme political authority (judicial, legislative and/or executive) over a geographic region or a group.  

(2) Non-Interference: The competing principle.  Says that State A cannot interfere with City X, which is located in State B.  

(3) So, there is a space in which municipal law is enforced/practiced and that space cannot exist without international law.  

ii) Jus Cogens and Obligations Erga Omnes.

(a) Jus Cogens: Latin: literally meaning “compelling law.”  This is a fundamental principle of international law considered to have acceptance among the international community of states as a whole.  This is a peremptory norm.  
(1) Definition: Peremptory norm of general int’l law is norm accepted and recognized by the int’l community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of genre int’l law having the same character.
(2) Vienna Convention on the Law of Treaties: any treaty in violation of a peremptory norm is null and void.

(3) Examples of Peremptory Norms:

· Crimes Against Humanity

· War Crimes

· Piracy

· Genocide 

· Slavery

· Racial Discrimination

· Torture (?)

(4) Sources: Treaties and Custom.  

(b) Erga Omnes: this refers to obligations owed to all states; enforceability of norms of international law, the violation of which is deemed to be an offence not only against the state directly affected by the breach, but also against all members of the international community
(1) ICJ has never addressed what the remedy for a breach an obligation erga omnes is.

(2) While int’l crime always constitute the violation of an erga omnes obligation, the breach of an erga omnes obligation does not necessarily imply an international crime

(3) International crimes are narrower than jus cogens.

(c) Jus Cogens v. Erga Omnes: 

(1) Jus Cogens is a form of natural law.  It’s a kind of higher law rule that parties cannot contract out of.  You could sort of understand Erga Omnes Obligations as having a procedural aspect – it’s a question of who can bring the claim.

(2) They closely overlap, but could imagine that every norm that is jus cogens is also erga omnes obligation (generally right), but not every rule that is a jus cogens rule has erga omne structure.  Erga omnes structure goes to whom the right is allowed – you could not contract out of a jus cogens norm, but it is not owed to everybody.  

· Torture – if a state tortures an individual, they can’t contract out of it since it’s jus cogens.  

· But the norm is not erga omnes – the right can be asserted by the tortured individual – the assertability of the claim against the state, but not by everyone.  So it is not assertable erga omnes 
B) Alternatives: 

i) The Law Between Nation-States: See Treaty of Westphalia above.  Governs the relations between sovereign nation-states.  
ii) The Law of Nations: older definition.  See “i)” above.  
iii) Etiquette: (Austin – series of norms and expectations): The idea of law is one of hierarchal authority.  There is a given sovereign and there is a subject.  If we use this model, there is NO international law b/c there is no “King” in international law.  There is something there, but it’s something short of law – it’s a system of norms, customs and etiquette.
iv) Hyde’s Definition: “principles and rules of conduct that states feel themselves bound to observe and, therefore, do commonly observe in their relation with each other.”

(a) “Feel bound to observe” ( very objective quality here.

(b) Doesn’t really say that Austin is wrong.  
v) International Law is the law of strong states.  

vi) Kissinger said that nations have pursued self-interest more frequently than high-minded principle
vii) Summary: Two parts to each definition: 

(a) Custom; and

(b) Sense of Legal Obligation.  

(c) Look beyond the observance and look to see if it’s followed by a sense of legal obligation ( opinion juris sive necessitates (“having an opinion that it is law is necessary”). ( Opinio Juris for short
II) TREATY CATALOG: 

A) Statute of the ICJ, pg. 1.

B) UN Charter Article 73, pg. 2: Trustees must place inhabitants’ interests paramount.
C) Treaty Banning Nuclear Weapon Tests in the Atmosphere (10/10/63): Signed by U.S., U.K., Soviets saying they won’t test nuclear weapons underwater, in the atmosphere or in outer space. Pg. 2.  

D) Treat on the Non-Proliferation of Nuclear Weapons (3/5/70) (“NPT”): At this time, the nuclear community has grown to 5 (U.S., Soviets, U.K., France and China).  All members of the nuclear club signed on as well as most of the rest of the international community
E) Art. 6 of the Int’l Covenant on Civil and Political Rights “ICCPR” ( Right to life.
F) Article 4 of ICCPR states that certain provisions may be derogated from in a time of national emergency

G) Convention of 9 December 1948 on the Prevention and Punishment of the Crime of Genocide: This treaty memorializes CIL.

H) Draft Article on Diplomatic Protection: 
i) Article 1: [Definition] Diplomatic protection consists of resort to diplomatic action by a State adopting in its own right the cause of its national in respect of an injury that national arising from an internationally wrongful act of another State
ii) Article 5 (1): Default rules require you to be a national at the time of the injury and when the diplomatic action is taken.  

iii) Article 9: Corporation: either a state of incorporation or the state where center of management is.  

iv) Article 11: The state of nationality of the shareholders in a corporation shall not be entitled to exercise diplomatic protection on behalf o such shareholders unless:

(a) Corporation has ceased to exist according the law of the State of incorporation for a reason unrelated to the injury; or

(b) The corporation had, at the time of the injury, the nationality of the State alleged to be responsible for causing injury
v) Article 8: State may exercise diplomatic protection in respect of a stateless person  who, at the time of the injury and at the date of the official presentation of the claim, is lawfully and habitually resident in that State.

vi) Article 14: State can’t bring a claim before the injured person has exhausted all local remedies; 
vii) Article 16: Local remedies do not need to be exhausted where (Exceptions):

(a) The local remedies provide no reasonable possibility of effective redress; 

(b) Undue delay in the remedial process which is attributable to the State responsible; 

(c) No relevant connection between the injured person and the State alleged to be responsible or the circumstances of the case otherwise make the exhaustion of local remedies unreasonable; 

(d) The State alleged to be responsible has waived the requirement that local remedies be exhausted

I) Universal Declaration of Human Rights, 1948, Article 13:

i) Everyone has right to freedom of movement and residence within the borders of each State.

ii) Everyone has the right to leave any country and to return (including his own)

J) ICCPR Article 12: 

i) Everyone lawfully within the territory shall have the right to liberty of movement and freedom to choose his residence.

ii) Everyone is free to leave any country, including his own.

iii) Rights can’t be subject to restrictions except provided by law, necessary to protect national security, public order, public health or morals or the rights and freedoms of others
III) HOW IS INTERNATIONAL LAW MADE AND APPLIED?  
A) Statute of the ICJ (CB 13) (June 26, 1945) – Article 38 [created the ICJ – the judicial arm of the U.N.  Located at The Hague and known as the “World Court.”] ( The Court shall apply in disputes submitted to it:  

i) International Conventions (i.e. Treaties) establishing rules expressly recognized by the contesting States; 
(a) Pacta Sunt Servanda: (Agreements Shall Be Carried Out)
(b) Advantages of Treaties:

(1) They are written. (But they may be subject to different interpretations.)

(2) Generally, it’s the result of negotiation between at least two countries ( it hasn’t been imposed on it.

(3) You can make it relatively quickly.

(4) You can make them with tremendous specificity.

(5) Multi-lateral vs. Bilateral Treaties

ii) International Custom as evidence of a general practice accepted as law; ( Customary International Law.

(a) Definition: not unlike C/L, except that it is extracted from Custom (i.e., what most nations do).  
(1) Look at it as a continuum.  It’s a process of acceptance.  Changes over time.

(2) Some are just accepted ( immunity of Ambassador
(b) To say that something is CIL, must demonstrate that there is a custom.  
(1) Example: Slavery is illegal as a matter of international law.  In 1776, slavery itself was the custom (U.S., Brazil, Africa).  In 2006, the international custom is NO slavery

(c) Relationship between Treaties and Customary International Law: Treaties bind only the signatories but they can also be evidence of Customary International Law.
(d) Persistent Objector Doctrine: (CB 15) Controversial; a State that objects persistently to a formation of a new customary norm can avoid the application of that norm to it.  

(1) Limit #1: Silence is tacit acceptance.

(2) Limit #2: Jus Cogens: there are some norms that are so customary that even a persistent objector could not escape (e.g., slavery, torture (?), genocide and piracy).  
(3) Anthony D’Amato suggests that you have to break international law in order to change or develop customary law.  

iii) General Principles of Law recognized by Civilized Nations; and 

(a) Civilized is a somewhat offensive term, but it may be of significant use after 9/11.  

iv) Subject to the Provisions of Article 59, Judicial Decisions and the teachings of the most highly qualified publicists of the various nations, as a subsidiary means for the determination of the rules of law.

(a) This is a last resort – the first 3 must not work before you can get here.

B) UN Charter Article 94:  

i) (1) UN members will comply with provisional measures of ICJ.  

ii) (2) If any member fails to comply the other party may have recourse to the Security Council, which may make recommendations or decide upon measures to give effect to the judgment

C) 15 judges elected by UN members.  All security council members have a judge despite the fact that 4 of 5 don’t accept compulsory jurisdiction (UK does).  If a state appearing before the court does not have a judge of its own nationality at the Court, it may appoint an ad hoc judge for the particular case.
IV) COMPETENCE OF THE COURT: 

A) Article 34: 

i) Only states may be parties in cases before the Court. 

ii) The Court may request of public international organizations information relevant to cases before it. 

iii) Whenever the construction of the constituent instrument of a public international organization or of an international convention adopted thereunder is in question, the organization concerned and shall communicate to it copies of all the written proceedings. 

B) Article 35: 

i) The Court shall be open to the states parties to the present Statute. 
ii) The conditions under which the Court shall be open to other states shall, subject to the special provisions contained in treaties in force, be laid down by the Security Council, but in no case shall such conditions place the parties in a position of inequality before the Court. 

iii) When a state which is not a Member of the United Nations is a party to a case, the Court shall fix the amount which that party is to contribute towards the expenses of the Court. 

C) Article 36: JDXN: 1) Ad Hoc; 2) Treaties; 3) 36(2); 4) Advisory Opinions?
i) The jurisdiction comprises all cases which the parties refer to it and all matters specially provided for in the Charter of the United Nations or in treaties and conventions in force. 

(a) So there are two bases of jurisdiction: 1) ad hoc (parties consent today) and 2) conventional (based on treaties; therefore, it’s still consensual to a certain extent).

ii) The states parties to the present Statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning: 

(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if established, would constitute a breach of an international obligation; 

(d) the nature or extent of the reparation to be made for the breach of an international obligation. 

iii) The declarations referred to above may be made unconditionally or on condition of reciprocity on the part of several or certain states, or for a certain time. 

iv) Such declarations shall be deposited with the Secretary-General of the United Nations, who shall transmit copies thereof to the parties to the Statute and to the Registrar of the Court. 

v) Declarations made under Article 36 of the Statute of the Permanent Court of International Justice and which are still in force shall be deemed, as between the parties to the present Statute, to be acceptances of the compulsory jurisdiction of the International Court of Justice for the period which they still have to run and in accordance with their terms. 

vi) In the event of a dispute as to whether the Court has jurisdiction, the matter shall be settled by the decision of the Court. 

D) THE ADVISORY OPINION: Article 41: Power to issue a provisional measure even when jurisdiction has not been definitively established
E) APPLICATION: 
i) The Nuclear Testing Cases: Legal Claim = above-ground nuclear testing is illegal as a matter of international law.
(a) One reason put forth: Self-Defense.  Traditionally, states can do whatever necessary (although the U.S. has not been attacked and how do we know that the U.S. is developing it for self-defense and not a first-strike weapon).  

(1) Counter-Arguments: Environmental Law, No country can exercise sovereignty over the seas in a time of peace (although warships on the seas during a time of peace is okay), Displacement of People
· Counter-Counter: U.S. was Trustee of the area in question at the time.  UN Charter Article 73 states that trustees should place inhabitants’ interests paramount.  But was this placing their interests paramount?
(b) U.N. General Assembly Resolution (12/3/65) Urging Need for Suspension of Nuclear Tests: Formally, this does nothing ( GA Resolutions are not binding (only the Security Council can bind a state).  

(1) BUT, it can be evidence of a norm, so we don’t disregard it completely.

(2) Pretty weak language (asks, suggests, etc.).  
(c) Treaty Banning Nuclear Weapon Tests in the Atmosphere (10/10/63): Signed by U.S., U.K., Soviets saying they won’t test nuclear weapons underwater, in the atmosphere or in outer space.  France also had nuclear capabilities at this time, but hadn’t signed the treaty.

(1) Prior to bipolarization, accepted that nation-state could take the most drastic measures in interference with others’ rights for self-defense
(2) New Test: What is reasonable.

(3) Factors: 

· Least possible degree of authority necessary; 

· Limited both in area and in duration; 

· Area isn’t for trade and fishing; 

· Asserted in a context of crisis

· BUT, see Freedom of the Seas, below.
(d) Nuclear Tests (Australia v. France): Provisional Measures, 1973 I.C.J. 98.  France never signed the Treaty Banning Nuclear Weapon Tests in the Atmosphere.  France was detonating nuclear bombs in its own territory – so this is a little different 
(1) Jurisdiction: Australia argues that there are two bases of jurisdiction:
· General Act of 1928: Instrument establishing the League of Nations.  Australia’s argument is that this is a “treaty in force” ( 36(1) jurisdiction
· 36(2) ( France entered into a 36(2) reservation.  It says that you can compel France to the I.C.J. but not regarding disputes within “national defense.”

· The Court does not rule on the jurisdiction questions – no need to if you’re only going to give Provisional Measures.
(2) Holding: Orders that the two parties take no action that might aggravate the situation including France not conducting any more tests that would deposit material in the atmosphere.
· Order is addressed to both governments.

· This is more limited than what Australia was requesting

· Australia comes to court with a broad issue (whether it is ever legal to test nuclear weapons above-ground) and the Court “rules” on a much more narrow issue.  
(3) Significance: 

· Article 34: (competence of I.C.J.) ( only states may be parties before the Court – not individuals.

· The Court does not require jurisdiction for provisional measures.  The Court has neither accepted nor rejected Australia’s arguments about jurisdiction
· Article 41: Power to issue a provisional measure even when jurisdiction has not been definitively established.  Provisional measures serve to uphold the status quo – preserve the respective rights of either party
(e) Judgment (Australia v. France): Dismissed for want of cause.  Convenient way for the Court to avoid judgment.  French President said that this round of tests would be the last.
(1) RULE: The Republic’s President’s ability to bind France is grounded in International law – NOT French domestic law.

(2) Significance: The Court had to come to this ruling.   Finding jdxn would’ve been a stretch but dismissing the matter takes away the ICJ’s soapbox.  

ii) Is it legal today to perform an atmospheric nuclear test?  

(a) Arguments For Illegality: 

(1)  France was the only persistent objector, but they have relented in the case above
(2) Custom: Consistent state practice has been not to do this

(3) Opinio Juris?
(4) Universal state practice.  

(b) Arguments for Legality: 

(1) Only 3 signatories.
(2) Withdrawal clause – 3 months.

(3) There are new nuclear powers.  

(c) 1996 I.C.J. 225 (Judgment) (Legality of Nuclear Weapons): 

(1) JDXN: Court accepted the case on the basis of the General Assembly’s request.

(2) Issue #1: In view of the environmental and health effects, would nuclear weapons breach obligations under int’l law including WHO Constitution?

(3) Issue #2: Is the threat or use of nuclear weapons in any circumstance permitted under international law (General Assembly question)?

(4) NOTE: GA asks about any circumstance.  WHO limits itself to time of war.  GA’s request is significant, too b/c they’re expecting to win.  

(5) Argument #1: Right to life (guaranteed in Art. 6 of the Int’l Covenant on Civil and Political Rights “ICCPR”).  

· Each person has a right to life, but it is not absolute.  Article 4 of ICCPR states that certain provisions may be derogated from in a time of national emergency

· The Court modifies the argument by stating that people can’t be arbitrarily killed

· The prohibition on the taking of life is extra-judicial.  This implies that you can have a judicial taking of life

(6) Argument #2: Prohibition of Genocide (Convention of 9 December 1948 on the Prevention and Punishment of the Crime of Genocide – this is a treaty, but it is also Customary International Law).

· CIL binds all nations.  It’s a universal obligation.  So, the treaty is somewhat redundant.

· Court says there is an element of intent involved in genocide, so you’d have to look at it on a case-by-case basis.  

(7) Argument #3: Environmental Law – Court suggests that this is suspended during hostilities.

(8) Argument #4: Prohibition on the use of force (UN Charter, Article 2, paragraph 4), but Article 51 allows use of force in self-defense
· Right of self-defense is subject to conditions of necessity and proportionality

· Use of nuclear weapons might offend the idea of proportionality

· Paragraph 47 deals with whether the mere possession of nuclear weapons constitutes a threat.  Court doesn’t really deal with this issue

(9) Argument #5: General Argument under International Humanitarian Law
(10) Argument #6: Prohibition on the use of poison
· Trend is to prohibit weapons specifically and you can’t really call a nuclear weapon poison because it’s not designed to poison or asphyxiate

· Broadened to include biological weapons – if the community wanted to preclude nuclear weapons, there would have been a general prohibition against nuclear weapons

(11) CIL prohibits the use or threat of nuclear weapons.  Based on “non-utilization.”
· There is no treaty of general prohibition, but there are treaties that limit the acquisition, deployment and testing.
· Court says that prohibitions on proliferation and testing may foreshadow overall prohibition.

· NPT: can be read as endorsing the maintenance of nuclear weapons, BUT the proponents want to read the treaty as a trend.  

(12) CIL prohibiting the targeting of civilians.  Inability to discriminate civilian targets.

· NOTE: There is no prohibition on the harming of civilians, but there are prohibitions on targeting civilians

· Laws and Customs of War codified in several conventions (example – Geneva Convention protects victims of war and provides safeguards for disabled military personnel) ( Court says that all of these conventions comprise International Humanitarian Law; therefore, the means of war are not unlimited.  Principles of these conventions include:
· States must never use weapons that are incapable of distinguishing between civilian and military targets.

· Martens Clause: Originally from Hague Convention II (1899) – modern version in Article 1, paragraph 2 of Additional Protocol I: “in cases not covered, civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity ( Court says that this protects civilians

· Court says: Humanitarian principles applicable no matter what type of weapon is used.  What does this mean? ( Two points of view:

· b/c nuclear weapons is subject o and regulated by the law of armed conflict, doesn’t mean it’s prohibited ( Court leaves open the possibility (#94) of using low-yield tactical nuclear weapons
· Can never discriminate between civilian and military targets when using nukes

· Court seems to say in Pa. 95 that it doubts recourse to nuclear weapons is not prohibited because it does not meet the requirement of discrimination

· Court says in Pa. 96 that can’t ignore right of survival (leading to the right of self-defense) or the value of deterrence ( implicates subjective understanding/intent.

· There has always been a right of self-defense – now, they’re saying it’s part of some right to survival.  
· This gives North Korea (Iran? India? Pakistan?) a justification for using nuclear weapons

· Can’t conclude on legality in an extreme circumstance of self-defense, when a state’s survival is at stake.

(d) The Court’s Holdings In This Case: 

(1) There is in neither customary nor conventional law ‘any specific authorization of the threat or use of nuclear weapons

(2) But there was also no ‘comprehensive and universal prohibition’ on the use of nuclear weapons

(3) Declared the question non-liquet: an area where there is no law
(4) There is no opinio juris on the illegality of the use of nuclear weapons.
(5) Jus ad bellum (law governing the conditions where it is permissible to use force – the criteria consulted in leading up to war) v. jus in bello (law governing the conditions where you actually carry out military operations).

· Jus ad Bellum may trump just ad bello.  Because if permitted to use force and use nuclear weapons, will hit civilian targets, in violation of jus in bello

· Doesn’t specify if the use of force is restricted to the state protecting itself only.  Could be used to protect another

· Historically not many restraints on when a state could go to war.  This has collapsed in the intl environment.  Beginning in the late 19th Cent, states were called upon internally to justify why they entered a war, particularly when they summoned up large armies

F) Treaties: Types of treaties: bilateral, regional, global, constituent (establishing intl organizations)

i) Coordination Treaties: i.e. one language for airline pilots, clear incentive towards cooperation.

ii) Cooperative Treaties lead to intl institutions: only work if everyone does what they’ve promised.  Have to avoid incentive countries have to defect (prisoner’s dilemma)

iii) Treaties may supercede CIL or be superceded by CIL.

iv) Vienna Convention on the Law of Treaties (1969): Adopted in 1969, applies only to treaties made after its entry into force (1980).  Limited as a convention but important as a codification of customary law relating to treaties.

(a) Often invoked by parties that haven’t signed it.

(b) Specifically excludes: 

(1) Agreements between states governed by municipal law

(2) Agreements between states which are not intended to create legal relations at all

(3) Oral agreements between states.

(c) Art. 12: Consent to be Bound by a Treaty Expressed by Signature.

(1) The treaty will provide for the number of signatures required.

(2) Signature represents a commitment to the text, does not ratify

(d) Sec. 2: Reservations – permissibility based on treaty, usually allowed as long as not incompatible with the object and purpose of the treaty.
v) Amendment of Treaties: Vienna Convention Article 39: treaty may be amended by agreement between the parties.  Amendments are treaties in their won right and are themselves governed by the law of treaties.

(a) Unless provided otherwise, any party to a treaty can participate in amendment process.

(b) An amendment doesn’t bind  a treaty party unless it agrees to the amendment.

vi) Modification: Modification alters an agreement only with respect to certain parties.
(a) Parties can agree among themselves, but can’t affect the other parties (not modifying) enjoyment of the treaty.

vii) NOTE: Outside Vienna Convention, some argue that CIL makes it possible to amend or modify a treaty by tacit consent (pattern of consistent and accepted practice at variance with treaty).
G) Interpretation of Treaties: Vienna Convention Sec. 3.  Interpretation of Treaties.  

i) Art. 31.  General Rule of Interpretation (Reflects Customary Law); NOTE: The U.S. is not a party to the Vienna Convention, but often refers to it when interpreting treaties.
(a) A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose.
(b) The context for the purpose of the interpretation of a treaty shall comprise:
(1) any agreement relating to the treaty made between the parties in connection with the treaty;
(2) any instrument in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.
(c) There shall be taken into account, together with the context:

(1) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;

(2) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;

(3) any relevant rules of intl law applicable in the relations between the parties.  (includes customary law and general principles)

(d) A special meaning shall be given to a term if it is established that the parties so intended
ii) Pacta Sund Servanda.
H) Breach of Treaties: 

i) Vienna Convention Art. 60.  Termination or Suspension of the Operation of a Treaty as a Consequence of Breach.  Provides that a material breach of a treaty entitles other affected parties to terminate or suspend the treaty.  

(a) Even if not specially effected can still terminate or suspend if the breach is one that radically changes the position of every party with respect to the further performance of their obligations under the treaty.  (2)(c)

(b) Material breach defined as repudiation or statement in advance that not going to honor the treaty.  
(c) NOTE: Unlike K law, the breach itself does not terminate the treaty, but can be invoke as grounds for revocation.

ii) Supervening Impossibility of performance (Article 56)

iii) Invalidity of Treaties:

(a) NOTE: Fraud and Mistake can be grounds for treaty invalidity.
(b) Conflict with jus cogens.  (WWII Treaty between Vichy France and Germany).  
V) INTERACTION BETWEEN INTERNATIONAL AND NATIONAL ACTORS IN APPLYING INTERNATIONAL LAW: 

A) Jurisdiction Dilemma: What is the status of treaties to which the U.S. is a party?  
i) Supremacy Clause: “. . . and all Treaties shall be the Supreme Law of the Land.”  So, we know that Federal law trumps State law and Treaties trump State Law.  It doesn’t tell us what the status of the treaty is compared to the Constitution or acts of Congress.  

ii) Conflict Between Constitution and Treaty? ( Treaty does not trump the Constitution in a U.S. Court.
iii) Conflict Between U.S. Statute and Treaty? ( Equal dignity as a matter of U.S. law and functionally.  
(a) Last In Time Rule: subsequent treaty overrides a prior statute; Also means that a subsequent statute will override the domestic effect of a treaty. ( When Congress doesn’t like a treaty, it can pass an inconsistent statute in the United States.
B) Dualism vs. Monism: 

i) Dualism: Sees international law and municipal law separately.  Regulate different matters and have different sources.

(a) Int’l law is wholly divorced from municipal law; In a dualist society, a municipal judge is only able to apply international legal norms when those norms are incorporated into the municipal norm.  Therefore, the judge is still applying municipal law.  

(b) Example: UK – judge can’t apply int’l law until it is incorporated by an act of Parliament.

ii) Monism: Sees international law and municipal law as one thing really.  Single universe of law of which international law is a piece.

(a) Judges can apply international law as a rule of decision.  
(b) Example: Mexico.

iii) Characteristics of the U.S.: The self-executing treaties are monist while the non-self-executing treaties are dualist (has no direct effect in U.S. law).  Two Kinds of Treaties:

(a) Self-Executing Treaties: Article 3 Treaties: Three Steps: (two internal and one external)

(1) The President is given the authority to negotiate on behalf of the United States.  

(2) Requires the advice and consent of 2/3 of the Senate.  So, there is congressional cooperation with the exercise of presidential treaty-making powers.  

(3) Filing at some international tribunal (such as the UN)

(b) Non-Self-Executing Treaties: Congressional/Executive Agreement: Almost all treaties involved in trade law (NAFTA) are congressional/executive agreements.  There is nothing in the Constitution that speaks to this.  

(1) Congress authorizes by statute the President to negotiate on behalf of the United States and the treaty is returned to Congress for a vote.  
(2) It’s only when the treaty is adopted by Congress that it becomes effective.

(3) NOTE: Here, all you need is a majority of both houses.  Bicameralism.

(4) This looks very much like dualism.  

iv) How This Works In the U.S.:  

(a) Court will ask itself whether the treaty is self-executing.

(1) If it is, then it is the law of the land.

(2) If it is not self-executing, the question becomes: Has Congress acted?  The Court will follow Congress and, in essence, ignore the treaty that is behind the statute
C) The Breard Case: Paraguayan national arrested, tried and convicted in VA.  Never advised of right to consult with a consulate officer.  US court said the right was waived because it was not raised in the trial court.  Paraguay went to ICJ to request a stay of execution and status quo ante.  ICJ issued provisional order that the US “should” take measures to stay execution pending the outcome of its proceedings.  S. Ct. says it’s a state matter and it won’t intervene.
i) Vienna Convention on Consular Relations, Art. 36(1)(b) Communication and Contact with Nationals of the Sending State: Arresting state inform the Δ and the consul in the state.  
ii) U.S. Holding: Breard’s claim is barred by the passage of the Anti-Terrorism and Effective Death Penalty Act (AEDPA) which recognizes the procedural default rule.

iii) ICJ JDXN: Article I: “Disputes arising out of the interpretation or application of the convention shall lie within the compulsory jurisdiction of the ICJ.”
iv) Significance: No answer to the question of what remedy should follow from a failure to make consular notification

D) LaGrand: Germany brought this case before the ICJ on same grounds as Breard, but after criminal proceedings had concluded.  The ICJ issued a provisional order that the US “should” take all measures to ensure the second Δ was not executed pending the outcome of their proceedings.  ICJ issued its order and directed the U.S. to give the order to the Governor of Arizona.  

i) ICJ looks at Article 41: “Court has power to indicate…any provisional measures which ought to be taken to preserve the respective rights of either party.”  + “the measures suggested” ( the French version was more strict.

(a) Court holds that the spirit of the law is to issue binding decisions.
(b) Governor of AZ didn’t do anything.  You can look at this as a federal question, so the President should’ve stepped in.  
E) Avena and Other Mexican Nationals: Mexico does a survey of its nationals on death row.  It found 54 nationals who were convicted w/o Vienna Convention Consular Relations compliance.  Changes all of the “shoulds” to “shalls.”  

i) Holding: There is a decision on the merits this time.  They don’t take the extreme provision that you have to go to status quo ante, BUT it does say that there should be some internal judicial remedy.  Rather, it requires review and reconsideration of each sentence.  

ii) Where does this leave us? ( You still have the statute on the books and you have an order from the ICJ to review and reconsider each case.  

(a) Is there anything that you can do? ( Probably not much.  You could ask for review/reconsideration, but…

(b) Two Problems: 1) Last-In-Time Rule; 2) You have the ICJ interpreting the supreme law of the land for the United States.  

ESTABLISHMENT, TRANSFORMATION AND TERMINATION OF STATES AND OTHER ACTORS
I) INTRODUCTION/THE CONCEPT OF A STATE: There are actors other than nation-states.  
A) So, what is a nation-state? ( “territorially organized bodies politic” or “politically organized communities with a territorial base”  
B) Principles: 

i) Sovereignty/Existence of the state

ii) Self-Determination (started with Woodrow Wilson); found in Article 1 of the UN Charter: (2) To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples.  

(a) Definition: The right of people living in a territory to determine the political and legal status of that territory.
(b) Recognized in some ways as a basic principle – jus cogens. 

C) United Nations Policies Favoring Self-Determination: 

i) UN Charter Art. 1(2): to develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples…
ii) UN Charter Art. 55: with a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples…
iii) UN Charter Art. 73: members of the UN accept as a sacred trust the obligation to promote to the utmost…the well-being of the inhabitants of these territories
iv) The International Covenant on Civil and Political Rights (“ICCPR”) (1966); the International Covenant on Economic, Social and Cultural Rights (1966):
(a) All peoples have the right of self-determination.  By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development
(b) The states parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right to self-determination, and shall respect that right . . .

v) Problems with the UN Charter: 

(a) No concrete definition.

(b) Does not define what is a ‘people’ entitled to self-det
(c) Objective element is ethnic group linked by some common history through language religion, or territory
(d) Subjective element is group’s own identification of itself as a people – desiring to live together and uphold common traditions
(e) Does not specify legal consequences
(f) No agreement on right of peoples to secede from already existing states.
(g) Used for de-colonization.
(h) Was originally linked to equal rights of states (not individuals) in terms of protecting people of one state against another.  Didn’t include right for dependent peoples to be independent.
(i) The actual practice refers to people in more of a geographical way, determining units of self-determination
D) Rule: Recognized by state practice as a basic principle of intl law and given the status of ius cogens.  

E) Rule: ICJ determined it was an obligation erga omnes, owed to the international community, in East Timor.
F) Methods of Self-Determination: 

i) Creation of a sovereign and independent state
ii) Free association or integration with another state
iii) Choice of any other political status freely accepted by the people
G) The Conflict Between Self-Determination and Secession: 

i) Customary law does not recognize the general legality of secession as a consequence of the principle of self-determination.  Such a right would conflict with the current system which respect sovereignty and territorial integrity
ii) There is general agreement that peoples who have a legal right to self-determination are entitled to fight a war of national liberation.  
H) Units of Self-Determination:

i) Mandates and Trust territories: 
(a) Mandates: League of Nations made compacts with certain countries that they were going to administer the territory on behalf of the international community.  
(b) Trust Territories: UN Trusteeship Council to administer them to avoid Mandate System abuses. 
(c) Strategic Trust: Example: Micronesia (US in control; supervised by S.C.).  
ii) Non self-governing territories
(a) Mandates and trusts were for people who had lost the war, but the non self-governing territories were for States which had won the war.  The States in control had to report to the General Assembly and required the colonial powers to create a system where the country could eventually vote on their own future.
(b) Territories that had been grossly mal-administered.  Difficult b/c all were mal-administered.
iii) Highest level units within a disintegrating federation have the right to self-determination\
(a) This arose from the problem of what to do with the new countries that had previously been part of the Soviet confederation.  

(b) Highest level within the confederation would have a right of self-determination if the federation was already disintegrating.  
(c) Under this theory, Slovenia had a right to determination, but Kosovo not, b/c Kosovo was a part of Serbia, even though it was 90% ethnic Albanian and not Serb ( Reasserting prior sovereignty.  An example of this is Lithuania, Latvia, and Estonia.  
I) Examples of Self-Determination: 

i) Western Sahara: ICJ 1975.  Western Sahara was Spanish Morocco.  Morocco was French. [This should help Morocco because they can argue that they were a single people and were split into two.]  Morocco resisting Mauritania’s claim.  Arguments included:

(a) The land is terra nullius: land inhabited by no one.  Court holds that it’s NOT terra nullius.

(b) Legal ties between the territory and Morocco? ( Not enough.

ii) East Timor (Port. v. Aus.): Portugal cut out in 1975.  Indonesia went in and the people allegedly asked to become a part of Indonesia.  In 1978, Australia recognized integration into Indonesia, but not the means.   Indonesia invades and says that decolonization is complete.  AUS has to negotiate the Continental Shelf, so they negotiate with Indonesia.  
(a) Portugal’s Claim: Portugal maintains that by Australia doing it, they have overridden self-determination when Portugal was named the “Administrator” of East Timor

(b) Jurisdiction: questionable, but the Court finds that Portugal has standing and there is a dispute just by virtue of the fact AUS responded
(c) Portugal argues that AUS has breached erga omnes obligations (right to self-determination).
(d) Necessary Party: Indonesia is a necessary party because can’t discuss the merits of Portugal’s claims against Aus without first determining that its takeover of East Timor was unlawful.  Indonesia’s rights constitute the subject matter of the judgment.  Necessary Party trumps Erga Omnes
(e) Dissent: Said that erga omnes obligation – AUS owes that obligation to everybody.  

iii) Quebec, 1960s: Charles de Gaulle referred to a “free” Quebec.  Quebec is ceded to the French by the British during the French-Indian War, but the Quebecois had been there for a few hundred years, they speak French, they are Catholic (as opposed to most of the rest of Canada).  In the treaty, they were provided with Catholic universities and schools.  The organic instrument of Canada is the British/North American Act, which establishes the Canadian government.  There is no Canadian Constitution.  They’ve never been able to agree on one.  
(a) Can Quebec secede unilaterally under the Canadian Constitution? ( You can’t keep Quebec against its own will, but they must also respect the rights of others in the secession.
(b) Does international law gives the Quebec legislature the right to secede unilaterally? ( 
(1) International rule of self-determination has never included people who were part of a state.

(2) Canadian Court divides the principle into 2 notions:  International law expects that the right to self-determination will be exercised by peoples within the framework of existing sovereign states and consistently with the maintenance of the territorial integrity of those states.

· Internal: 
· Court distinguishes Quebec from other instances of self-determination b/c those were made by colonies and Quebec is not a colony of Canada.

· Q has more power than any other province – there is no element of oppression.  

· External: 

· Comes up only when internal self-determination fails.

· If there were successful fragmentation of Quebec from Canada, there could be a successful fragmentation of indigenous peoples within Quebec.
II) THE ROLE OF INTERNAL ELITES: 

A) International Principles That Facilitate Establishment by Internal Elites: 

B) International Principles That Limit Establishment by Internal Elites: 

i) Policies Favoring Territorial Integrity: 

ii) Uti Possidetis: 

(a) Definition: the idea that the boundaries of a former colony are those on the day of independence.  [one recognizes prior colonial borders as being effectively sacrosanct for defining borders for emerging colonies forming independent states; used in Latin American as well as Africa; ]

(b) Why use it?

(1) Reduces the prospects of armed conflict by providing the only clear outcome

(2) Simpler and less burdens (state can function within any border)

(3) Default rule

(c) Alternatives?

(1) Adjust the borders to produce maximum participation.

(2) Should just be used to preserve the status quo until they can resolve it.

(3) The process of the line-drawing

(4) Whether the line allows the state to govern themselves and develop economically
(d) Kosovo: was simply an administrative subunit of the Republic of Serbia.  Never existed as an independent state.  Inhabited by 90% Albanians.  No one supports Kosovar independence – Albright went as far as saying that they should embrace a high degree of autonomy.  Fragmentation of USSR followed uti possidetis.  The administrative boundaries were accepted w/o dispute.  
(1) Today, Kosovo is part of Yugoslavia, but it is autonomous.  

· Linguistic rights.

· Cultural practices (celebrating holidays)

· Minor representative assemblies (Scottish Assembly; Welsh Assembly)

(e) Chechnya: It was administered as part of Russia.  Unlike other parts of the Russian empire, Chechnya has always been a part of Russia.  Chechnya’s argument for independence is a lot like Quebec’s.  

(f) Texas: The legitimacy of General Santana to seize the Alamo is not disputable.  The international community ratified the Texas Republic.  

iii) Distinguishing Valid and Invalid Claims of Self-Determination: Three Principles: 

(a) Bona Fide exhaustion of peaceful methods of resolving the dispute between the gov’t and the minority group claiming an unjust denial of internal self-determination.

(b) A demonstration that the persons making the group’s self-determination claim represent the will of the majority of that group; and

(c) A resort to the use of force and a claim to independence is taken only as a means of last resort
PROTECTION AND CONTROL OF PERSONS
I) NATIONALITY: 

A) Introduction – The Nature and Function of Nationality: 

i) Status Theory: nationality is an original juridical situation independent of rights and duties arising from it

ii) Relationship Theory: nationality is a legal bond between an individual and his home state that encompasses specific rights and duties

iii) General Rule: Nationality is unilateral decision of state:
(a) Only a state may create nationality and can do it on its own terms.
(b) Nationality as ascribed by a state is recognized by other states.
(c) Limit: Can’t naturalize people who live within 500 miles of your border.

(d) Elements:

(1) State obligated to admit its members if no one else will.

(2) A national enjoys the right to enter, or to return to, his or her home country.

(3) Nationals can’t be banished from the territory. [There was a time when this was somewhat common.]  

(4) In times of public emergency #1 and #2 may be limited.

(5) Right to vote and to be voted into office.

(6) Only a national can occupy a role that requires the exercise of governmental functions.  

(7) Diplomatic protection of its nationals

B) Ascribing Nationality on Exclusively-Chosen Criteria: 

i) The Genuine Link Theory: The Nottebohm Case, Liechtenstein v. Guatemala, 1955 ICJ: German national resides in Guatemala and sometimes traveled back to Liechtenstein to see his brother.  Became a national Liechtenstein after start of WWII.  War came about and he was arrested, deported to U.S. and was never admitted back into Guatemala.  All of his assets were seized.  Guatemala said that Liechtenstein could not protect him b/c of his nationality.  No question that Guatemala can seize all of his property if he’ a German; he’s arguing that he’s not a German.
(a) It is up to Liechtenstein to determine its nationality.  Factors:
(1) Residence

(2) Center of his interests

(3) Family ties

(4) Participation in public life

(b) NOTE: They look at this only from a standing perspective (May Liechtenstein bring this action?); if they were to decide on the merits, the question would become whether his ties to Germany were greater.  

(c) Court’s Analysis: 

(1) He got his nationality to avoid being a national of a belligerent state.

(2) He lived in Guatemala for 34 years.  It was the main seat of his interests.  

(3) Connections with Liechtenstein were tenuous – no abode, no prolonged residence.

(4) Liechtenstein had waived the 3-year residency requirement
ii) Flegenheimer: (U.S. v. Italy): 1958: This is an arbitration case under a tribunal ending the war between the United States and Italy.  The Treaty of Peace basically said that all transfers of property made under duress were void.  Father becomes American citizen in 1873, then goes back to “Germany” where Flegenheimer is born in 1890.  In 1894, Flegenheimer are naturalized as German citizens.  He believes he’s German – he’s never lived in the U.S.  Nazis roll in.  He moves to Italy, Switzerland, then to Canada where he is mistakenly denied a U.S. passport in 1939.  Goes back and forth with the government before he is recognized as a U.S. citizen.
(a) Born an American by filiation; loses his U.S. citizenship when he became a German naturalized citizen; never gets his U.S. citizenship back; stateless after Hitler takes his citizenship; doesn’t become an American citizen until after the Armistice date

iii) United States ex rel. Schwarzkopf v. Uhl: 2nd Cir. 1943: DOJ arrested Uhl.  Uhl is born in Prague then becomes a German national and then moves to Austria in 1933 where he becomes an Austrian national (terminating his German nationality).  He moves to U.S. and applies to be a U.S. citizen.  While application is pending, Pearl Harbor.  He’s taken into custody as a German citizen.  NOTE: U.S. is saying that he is a German citizen b/c Germany annexed Austria on July 3, 1938.  Ironic b/c he’s Jewish.  On June 17, 1938, he declared his intention to become a U.S. citizen.  He applied for naturalization on 9/26/41.  NOTE: He would’ve been stripped of his German citizenship as a Jew.

(a) Holding: With respect to those who are inhabitants at the time of annexation, citizenship may be imposed on them only with their consent.  Invader cannot impose its nationality upon non-residents of the subjugated country without their express or tacit consent. 

(b) Significance: Another country ascribing internal legal consequences based on the nationality conferred by another country; Strange how the abhorrence of statelessness is reversed in this case.  

	
	If stays…
	If Leaves…

	If Former State Exists
	Probably have a choice here.
	You might have a choice here.  E.g., American Revolution.  

	If Former State Extinguished
	GUESS: No choice.  It’s imposed by the state doing the annexation.  Based on the abhorrence of statelessness.  
	This is Schwarzkopf.  Court said that you can’t impose citizenship on non-residents.  


iv) Types of Nationality: 

(a) Jus Soli: based on where they are born.

(b) Jus Sanguins: based on blood (based on parents’ nationality)

(c) Naturalization: You acquire nationality at an age beyond birth; typically, it is someone with the nationality of another state.  There are varied ways and rules that come into play with naturalization.
(d) General Rule: there is an abhorrence of statelessness.

(e) United States: All 3 are possible.  Most acquire citizenship via jus soli.  Jus Sanguins is allowed when one parent is a U.S. citizen and is born abroad (you might have to come back to U.S.).  Of course, you have naturalization.  U.S. took a novel view – they adopted jus soli in the Const.

v) Two Views of Corporate Nationality:

(a) US View: Place of legal incorporation; or

(b) Alternate View: Place of headquarters.  

(c) Example: Royal Dutch Shell.  Incorporated in Holland, but its run from London.  Under the management rule, it’s British.  Under the incorporation rule, it’s Dutch
C) Withdrawing and Terminating Nationality: 
i) Forms of Termination: Two Ways:

(a) Termination by the state against he wishes of the individual; and

(b) Termination initiated by the individual

ii) International Policies: 

(a) Universal Declaration of Human Rights 1948: Article 15(2): No one shall be arbitrarily deprived of his nationality nor the right to change his nationality

(b) Convention on the Elimination of All Forms of Discrimination Against Women, 1979 Article 9: Women equal rights to acquire, change or retain their nationality.  Can’t render her stateless by virtue of divorce

iii) Trends:
(a) Kennedy v. Mendoza-Martinez, S.Ct. 1963: He leaves U.S. at 20 (both American and Mexican).  Prosecuted for draft-dodging – goes to prison.  Five years later, deported.  Ironic b/c if he weren’t a U.S. citizen, he wouldn’t have had to serve in the military.  

(1) Significance: If you’re a citizen of this country, you cannot be deported

(b) Rusk v. Cort, S.Ct. 1962: U.S. citizen goes to England as a Research Fellow.  Member of the Communist Party.  He hadn’t fulfilled his military service.  UK refuses to renew his residence permit.  He goes to Prague.  Statute in Congress stripped citizenship of someone remaining outside the country to avoid military service.

(1) Holding: Unconstitutional.  No procedural safeguards.  Indictment, safeguards, jury trial, etc. 

(c) Perez v. Brownell, 1958: you lose your nationality if you vote in another State’s election

(d) Afroyim v. Rusk, S.Ct. 1967: U.S. citizen voted in Israeli election.

(1) Holding: Perez is overruled.  Congress has the power to confer citizenship (even outside the 14th Amendment), but it cannot take it away.  

(e) Rogers v. Bellei, 1971: П was born in Italy; his father was Italian and his mother was U.S. citizen.  Statute required that person born abroad to a parent who is a U.S. citizen loses his citizenship unless after age 14 and before age 28, he shall come to the U.S. and be physically present here continuously for at least 5 years.  He’s warned multiple times about losing his citizenship.  He was drafted and got deferments.

(1) If Congress can impose a condition precedent, surely it can prescribe a condition subsequent.  

(2) Holding: He’s not an American.

(3) Would this have been decided differently if he didn’t have another nationality?  
D) Problems With Multiple Nationality: How this arises: Individual could qualify under both jus soli and jus sanguinis.
i) Kawakita v. United States: Treason case.  Born in the U.S. and also has Japanese citizenship.  When it looks like Japan is going to win, he changes his posture by identifying himself as a Japanese National.  He works for a private company that is involved in the treatment of prisoners of war (treason).

(a) Holding: U.S. citizen.  Looks like nationality if convenience.  

ii) Joyce v. Director of Public Prosecutions, 1946, American applied for British passport, describing himself as a British subject by birth.  Employed by the German radio company and to have delivered from the enemy territory broadcast talks in English hostile to Great Britain.  

(a) By his own acts, he has maintained the bond

iii) Merge Claim (United States v. Italy): Italian-United States Conciliation Commission (1955): П submitted a claim under the Peace Treaty with Italy, but she is also an Italian national by marriage.  NOTE: A woman who marries an Italian national automatically gets citizenship

(a) Rule: A State cannot afford diplomatic protection to one of its nationals against a State whose nationality such person also possesses
(b) Exception: The U.S. cannot champion against a State of dual nationality
iv) Case No. A/18 (Iran-United States Claims Tribunal, CB 434: Persons who are U.S. citizens under U.S. law and Iranian citizens under Iranian law

(a) Dominant Nationality?: Factors:

(1) Habitual Residence

(2) Center of his interests

(3) Family ties

(4) Participation in public life

(5) Attachment shown by him for a given country and inculcated in his children
E) Claims To Protect Persons: 

i) Introduction: This springs from the old notion that international law was simply “law” between states – we don’t really think of it like this these days.  Earlier, the individual had no redress – only the State could do something about it

(a) Draft Article on Diplomatic Protection: 

(1) Article 1: [Definition] Diplomatic protection consists of resort to diplomatic action by a State adopting in its own right the cause of its national in respect of an injury that national arising from an internationally wrongful act of another State

· NOTE: States have a right to do this, but not an obligation

(2) Article 5 (1): Default rules require you to be a national at the time of the injury and when the diplomatic action is taken.  [You can’t obtain nationality in order to obtain a champion after the injury occurred.]

· BUT, State may do this if the individual has lost his or her former nationality.  This would have helped the П in Flegenheimer
(3) Article 9: For a corporation, either a state of incorporation or the state where center of management is.  

(4) Article 11: The state of nationality of the shareholders in a corporation shall not be entitled to exercise diplomatic protection on behalf o such shareholders unless:

· Corporation has ceased to exist according the law of the State of incorporation for a reason unrelated to the injury; or

· The corporation had, at the time of the injury, the nationality of the State alleged to be responsible for causing injury
ii) Requirement of a “National Link”:  

(a) Barcelona v. Spain (The Barcelona Traction, Light and Power Company): Runs the trolley in Barcelona.  It was incorporated in Canada.  Belgian nationals owned a large majority of the stock.  Spain declared the company bankrupt and seized all of its assets.  It is alleged that there is a fraud in which the Spanish government is involved

(1) NOTE: Diplomatic protection is discretionary.  Canada thinks that it shouldn’t have to spend money to protect Belgian investments

· Belgium has to show that Spain breached an obligation 

· Only the one to whom the obligation is owed can bring the claim ( real issue in the case is whether an obligation to Belgium can be brought.
iii) Requirement of Exhaustion of Local Remedies: Gives the allegedly offending state a chance to fix things under its own internal processes before resorting to diplomatic protection.
(a) Local Remedies = legal remedies which are open to an injured person before the judicial or administrative courts or bodies, whether ordinary or special, of the State alleged to be responsible for the injury
(b) The Interhandel (U.S. v. Switzerland): WWII breaks out and U.S. seizes the property as enemy property.  US seized assets of a Swiss corp claiming they derived from a German corp.  The Swiss took the matter to the ICJ for a declaration that the assets were Swiss and should be returned.  The US objected to ICJ jurisdiction on four grounds. 

(1) JDXN: US had accepted compulsory jurisdiction of ICJ with reservations while Switzerland’s acceptance was without reservations.  
(2) Holding: You have to go through all of the necessary U.S. jurisdictional processes.

(c) Draft Articles on Diplomatic Protection: U.N. GAOR (2004).

(1) Article 8: State may exercise diplomatic protection in respect of a stateless person  who, at the time of the injury and at the date of the official presentation of the claim, is lawfully and habitually resident in that State.

(2) Article 14: State can’t bring a claim before the injured person has exhausted all local remedies; Local Remedies = legal remedies which are open to an injured person before the judicial or administrative courts or bodies, whether ordinary or special, of the State alleged to be responsible for the injury.  

(3) Article 16: Local remedies do not need to be exhausted where (Exceptions):

· The local remedies provide no reasonable possibility of effective redress; 

· Undue delay in the remedial process which is attributable to the State responsible; 

· No relevant connection between the injured person and the State alleged to be responsible or the circumstances of the case otherwise make the exhaustion of local remedies unreasonable; 

· The State alleged to be responsible has waived the requirement that local remedies be exhausted.  
iv) Calvo Clauses: 

(a) Definition: Clauses that purport to waive the right to diplomatic protection.  

(b) Two Parts of Calvo Clauses:

(1) Substantive: certain level of treatment.

· Scale of treatment: discretion dictates if you give aliens more protection.

· Problem where alien treatment is below the minimum standard.

· If the standard of treatment is high to aliens, then diplomatic protection is useless.

(2) Procedural: actually getting diplomatic protection.

(c) Note: These are most prevalent in Latin America ( Why? ( 

(1) More foreign investors

(2) Standards accorded to Nationals are lower than what other countries recognize (historically).

(3) Vulnerability: Internationally, they have less power than other countries.

(4) Historically, there were fewer colonies in Latin America (as opposed to Africa and Asia), so no major power to go to bat for them

(d) United States of America (North American Dredging Co. of Texas) v. United Mexican States, United States-Mexican Claims Commission, 1926: American Corporation claimed breach of contract for dredging a port.  Contractor and all persons employed shall not claim any other rights or means to enforce the same than those granted by the Republic of Mexico

(1) Holding: It’s perfectly acceptable to enforce the term (it’s a contract), BUT, you cannot bind the alien’s government in seeking redress through international legal routes

(2) Can petition his government if Mexican protection resulted in denial of justice (as that term is understood in international law)

(3) Significance: Protector’s (State’s) Right cannot be stripped away even by the voluntary act of the citizen

(e) ICSID: Wena Hotels Ltd. V. Arab Republic of Egypt, Jurisdictional Proceeding, 2002: Egyptian hotel.  Corporation itself is a British company.  For international law purposes, it is a U.K. individual.  Looks like diversity here.  The problem is that the majority S/H is owned by an Egyptian national

(1) Wena says it’s meant to apply to an Egyptian company that is owned by U.K. investors.  In other words, U.K. investors shouldn’t be penalized for using a local corporate form

v) Forms of Protection: 

(a) Baseline: Minimum international standards:

(1) Must treat them in a civilized manner

(2) Cannot inflict injury on aliens when they are outside its territory (ordering military action against people of another state)

(3) State cannot perform any governmental act in another state without that state’s consent.

(4) National standard 

· Latin America in 1800s just wanted it to be duty to treat them in same way that it treated its nationals, not any better and surfaced again in 1960s with third world countries.  

· But national standard would require conferring rights, like voting or welfare or right to join army, that aren’t for aliens
(b) Protection Through Diplomacy: may be an inquiry or a protest but may extend to implicit or express threats and the imposition of certain deprivations.  

(1) Three influences: 

· the right of the injured state; 

· the interests of the injured alien; and 

· the interests of the defendant state, competing national states and other entities
(2) Rule: A state is NOT legally obligated to protect the interests of its Nationals – it’s discretionary.

(3) U.S. Position: 22 U.S. C. § 1731: all naturalized citizens of the U.S. are entitled to and shall receive the same protection of persons and property which is accorded to native-born citizens.

(4) Redpath v. Kissinger, 5th Cir. 1976, CB 483: Redpath jailed in Mexico.  Argues that he was refused assistance which an American citizen is entitled to receive.  

· 22. U.S.C. § 1732: duty of the President to demand of that government the reasons for such imprisonment; if it appears wrongful, President demand the release of such citizen, and if the release so demanded is unreasonably delayed or refused, President shall use means (not war) as he think necessary and proper to obtain or effectuate the release

(5) United States v. Dulles, D.C. Cir. 1954: American soldier robbery in France.  Held that it was Executive Discretion.  See Marbury
· Holding: Writ denied.  You can’t sue the gov’t for not exercising diplomatic protection.  Diplomatic protection is discretionary
(c) Arbitration and Adjudication: Rarely used b/c you have to voluntarily submit the dispute

(d) Use of Force: Has been used by Israel and the U.S. when it invaded Grenada.  This is the ultimate extreme of diplomatic protection

(1) NOTE: Humanitarian intervention may be the outgrowth of forceful diplomatic protection

(e) Protection by International Organizations: 

(1) Reparations for Injuries Suffered in the Service of the United Nations: 1949 I.C.J. CB 488: Held that the U.N. did have the power to bring an international claim for one of its employees – it was incident to the charter itself.  States give power to the U.N.  The U.N. is asserting its own right – the right to secure respect for undertakings entered into towards the organization.
F) Regulation of Internal Consequences of Nationality: 

i) Access To Territory: National elites claim that security interests (encompassing all values) require that they control and limit who may gain access
(a) THEME: Two competing interests: 1) avoiding discrimination by suspect classification and the protection of human rights and 2) community to protect itself and its processes and values
(b) Fong Yue Ting v. United States, S.Ct. 1893, CB 492: Chinese laborer, permanent resident of the U.S. arrested and deported for failing to get a certificate of residence required by congressional act

(1) The question of what conditions aliens can stay is one for the political departments.  

(2) NOTE: Congress has plenary power over immigration, but constitutional limits (Chadha).  

(3) U.S. citizens don’t get deported unless it’s banishment, which is the severest punishment (U.S. v. Ju Toy)

(c) Patel et al. v. United Kingdom, Eur. Comm. of Human Rights, 1970: Asians in East Africa had British passports, but were denied entry to the U.K. or subjected to special conditions as a result of the Commonwealth Immigrants Act of 1968

(1) Court notes that differential treatment of a group of persons might be capable of being degrading treatment

(d) Boffolo Case (Italy v. Venez.), Venezuelan Mixed Claims Commission, 1903, CB 496: Boffolo (Italian Subject) came to V in 1898,  owned a home and ran a newspaper of sorts.  Wrote an article critical of the local judiciary and in less important terms, the President.  He was expelled

(1) Rule: Expulsion is a right…but not an absolute right.  The act of expulsion must be judged within the circumstances of the case.  It should only be used in extreme circumstance.

(2) Didn’t break any VZ laws – he has a right to free speech.

(3) VZ’s Constitution, foreigner must be prejudicial to public order in order to be expelled

(e) Universal Declaration of Human Rights, 1948, Article 13:

(1) Everyone has right to freedom of movement and residence within the borders of each State.

(2) Everyone has the right to leave any country and to return (including his own)

(f) ICCPR Article 12: 

(1) Everyone lawfully within the territory shall have the right to liberty of movement and freedom to choose his residence.

(2) Everyone is free to leave any country, including his own.

(3) Rights can’t be subject to restrictions except provided by law, necessary to protect national security, public order, public health or morals or the rights and freedoms of others

ii) Other Consequences of Nationality: Aliens can’t vote but also access to benefits and employment, natural resources, courts and agencies.  BUT there are also burdens to pay taxes or render military service.
(a) Application of Griffiths, S.Ct. 1973. Netherlands citizen came to U.S. in 1965.  In 1967 she married and became a citizen of CT.  CT refused to let her take the bar – she was not a U.S. citizen.

(1) Rule: Graham v. Richardson, 1971: Classifications based on alienage are inherently suspect and subject to close judicial scrutiny.  Aliens are a discrete and insular minority
(2) Holding: Doesn’t meet S/S; Aliens pay taxes, support economy and serve in the Army

(b) Ambach v. Norwick, S.Ct. 1979: Norwick born in Scotland.  Married to a U.S. citizen.  Refuses to naturalize.  NY doesn’t let her become a school teacher.  

(1) Rule: Governmental functions + aliens gets RBR while everything else gets S/S (Graham)

(2) Holding: Upheld the law – teachers can influence students and should make good citizens.

(c) Inter-American Commission on Human Rights Decision on Request for Precautionary Meausres (Detainees at Guantanamo Bay, Cuba, 2002, CB 508: Suggests that the United States submit the matter before a competent tribunal to figure out what the legal status of the detainees is ( U.S. Response: not a party to the American Convention on Human Rights, the tribunal is not competent to inquire about international humanitarian law and precautionary measures are inappropriate.  ( “none of your business.”

(d) Hamdi v. Rumsfeld, 2004, CB 511: U.S. citizen held as “enemy combatant” on U.S. soil.  

(1) Holding: Although Congress authorized the detention of combatants in the narrow circumstances alleged here, U.S. citizens held in the U.S. should have a meaningful opportunity to contest the detention.

(2) Absent congressional take-away of the Writ of Habeas Corpus, the courts can act in this area.  

(3) Where the Executive Branch’s factual assertions go wholly unchallenged is unconstitutional
HUMAN RIGHTS
I) Introduction: 
A) When analyzing human rights issues, look at the following and analyze according to this: 

i) Forum

(a) Domestic Court

(b) International Tribunal.  

ii) What is the nature of the responsibility.

(a) State responsibility

(b) Individual responsibility

iii) Nature of the Proceeding

(a) Criminal Liability

(b) Civil Liability

B) One of the problems with Human Rights is how you define international law.  

i) Positivist legal theory (dominating the 19th and early 20th centuries) defined international law as a law for states alone.  

(a) BUT…the traditional law of nations drew no bright line dividing what later came to be understood as public and private international law.

(b) Bentham’s Introduction to the principles of Morals and Legislation purported to simply replace the traditional term law of nations with international law.  

(1) BUT he assumed that international law was exclusively about the rights and obligations of states inter se and this flew in the face of his statement that he was simply replacing one term with the other.

(c) Bentham’s definition was taken further (see Joseph Story’s Commentaries on the Conflict of Laws, Foreign and Domestic in which he said that there should be public international law as well as private international law.

ii) We still see the ramifications of this today (ICJ Statute Article 34(1) – “only states may be parties in cases before the Court”)

iii) Positivist theory still present today – private party can be protected only whent here is a genuine link (see Nottebohm).  See also Barcelona Traction (Belgium cannot protect a company incorporated in Canada even though Belgians held much of the stock).  

C) Human Rights law has changed much of this.  It makes the individual the subject of and even sometimes allows individuals direct access to international legal machinery.

i) This idea of individual rights is rooted in natural law.  See Two Treaties of Government by John Locke.

ii) Declaration of Independence.

iii) Many states recognize individual rights in their Constitution.

iv) BUT…until recently, there were no guarantees of human rights at the level of international law comparable to those available in municipal law.  

D) The Nuremberg Tribunal: “crimes against int’l law are committed by men, not by abstract entities, and only by punishing individuals who commit such crimes can the provisions of international law be enforced.  Nuremberg tried people for:
i) Crimes Against Peace: planning and waging a war of aggression in violation of int’l treaties

ii) War Crimes: violations of the customs of war.  Murder, deportation, slave labor, plunder, wanton destruction of cities or towns or villages.

iii) Crimes Against Humanity: murder, extermination, enslavement, deportation and other inhumane acts committed against the civilian population.

E) Note On Source of International Criminal Liability: Look to the Convention (statute) as some sort of legislation, but we don’t ordinarily think of treaties as legislation. ( This whole theory rests upon constructive notice (ignorance of the law is no defense).  Besides the Convention, you can look to CIL.  You can’t hold international criminal responsibility to the same standard as municipal law b/c it’s different and then would never be applied.  The facts of the case lend credence to the legitimacy of the process
F) The Development of International Human Rights Law: 

i) This concept was brought about at the ICJ level in Tanaka’s dissenting opinion and was fully embraced by the Court in Barcelona Traction.

ii) South West Africa (2nd Phase) (Eth. V. S.Afr.; Liber. V. S.Afr.): Tanaka’s Dissenting Opinion: Human rights have always existed with the human being – they existed independently from and before the State.  Alien and even stateless persons must not be deprived of them.  

(a) Says that human rights are Jus Cogens.

iii) Barcelona Traction: Distinction between the obligations of a state to another state when it comes to diplomatic protection and the obligations of a State towards the international community as a whole.  Erga omnes obligations are so important that all States have an interest in their protection.  

G) Points to obligations that derive from contemporary int’l law (aggression, genocide and also principles and rules concerning the basic rights of a human being)

H) Modern Means of Enforcement:

i) NOTE: International courts and arbitral tribunals ordinarily do not provide standing to individuals ( Therefore, some national courts allow it.

(a) In Europe the incorporation of the European Convention on Human Rights transformed domestic courts into first-instance international human rights tribunals

(b) In the U.S., the gov’t ratified a number of human rights conventions – courts developed an elastic conception of a customary international law of human rights

ii) UN Human Rights Commission does not have power to render binding decisions, although The European and Inter-American courts of Human Rights can
iii) European Court of Human Rights: provides for enumerated rights as well as legal machinery to enforce those rights.

(a) Accepts individual petitions.

(b) Lawless: IRA suspect held 5 months w/o trial – okay b/c under state of emergency.

(c) Neumeister: Austrian held 26 months w/o trial for tax evasion was unreasonable.

iv) Inter-American Human Rights Law:
(a) Two Over-Lapping Frameworks: 

(1) Charter of the Organization of American States (“OAS”):

· 1948 Charter

· Includes the United States

· All countries of Latin America

· 1948 American Declaration of the Rights and Duties of Man

· Right to life, liberty and security of person, equal before the law and religion

· 1960, founded the Inter-American Commission on Human Rights

(2) 1969 American Convention on Human Rights: 

· All of Latin America

· Not the U.S.  

· Inter-American Commission (shared with OAS)

· Inter-American Court of Human Rights.

(3) The work of the Commission is usually hindered by the gov’ts.  

(4) Not as efficient as its European counterpart.

(5) Matters must be submitted to the Inter-American Court from the Commission.  

(b) NOTE: Individuals have standing in front of this regime.  

(c) Velasquez Rodriguez Judgment: Court found that practice of disappearances tolerated by Honduran officials; Manfedo Velasquez disappeared at the hands of or with the acquiescence of those officials and 3) Honduras failed to guarantee the human rights affected by that practice.  

(1) State didn’t carry out a serious investigation; 

II) Jus Cogens (Creation): 
A) Definition: Peremptory norm of general int’l law is norm accepted and recognized by the int’l community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of genre int’l law having the same character
i) In the Vienna Convention on the law of treaties, it’s referred to as peremptory norm.  (“Treaty is void if it conflicts with a peremptory norm”)

ii) Can’t really think of it as CIL – ridiculous to think that jus cogens as CIL can trump a treaty.
iii) It’s more a modern form of natural law.
III) Human Rights Treaties: 
A) UN Charter 55 & 56:

i) Article 55: “universal respect for, and observance of, human rights and fundamental freedoms for all w/o distinction of race, sex, language, or religion.”

(a) U.S. Position = this is too vague to confer individual rights.

ii) Article 56: “Members pledge themselves to take join and separate action in coop with the Organization for achievement of 55”

B) ICCPR and the UN Human Rights Committee:
i) International Covenant on Civil and Political Rights (1966)
(a) Establishes a human rights committee that receives reports about each states compliance with the treaty and issues general comments interpreting the articles
(b) First Optional Protocol to the ICCPR (1967)
(1) Extends the ICCPR to individuals
(2) US is not a party.
C) UN Human Rights Committee: 
i) A Charter Body: Issues final views, it is not a court.  
ii) Part of the UN system, set up by treaty to supervise the treaty, but not supervised by a political body.  
IV) Fundamental Human Rights: 

A) Self-Determination (see above)

B) Certain Civil and Political Rights (defined in the international covenant)

C) Economic, Social and Cultural Rights (defined in the international covenant)

D) Prohibition on Slavery (jus cogens principle)

E) Genocide: 1948 Convention on the Prevention and Punishment of the Crime of Genocide.  

i) Art 2 Definition:  acts “committed with the intent to destroy, in whole or in part, a national, ethnical, racial, or religions group, as such.”
ii) Prohibited acts include killing members of the group, inflicting serious mental or bodily harm, living conditions intended to destroy group, forced birth control, forced transfer of children.
iii) The Prosecutor v. Jean-Paul Akayesu: Dude was elected bourgmestre of Taba (Rwanda).

(a) Significance: Court says that rape of Tutsi women was systematic and perpetrated against all Tutsi women – meant to physically and psychologically destroy them.  

(1) Δ chaired a meeting that said all the Tutsi had to be killed so that someday Hutu children would not know what a Tutsi looked like

(2) They cut the Achilles tendons of people trying to flee – shows they had a plan

(3) Genocide was planned and supervised
(b) Two requirements for genocide: 

(1) Actus Reus: Killing and causing serious bodily harm to members of a group; and 

(2) Mens Rea: These killings and serious bodily harm must be committed with the special intent to destroy, in whole or in part, a particular group targeted as such.

(3) NOTE: You don’t have to be successful to be charged with it.  Nazis were not.  Simply requires intent.  

(4) NOTE: This is distinct from mass murder b/c it’s more than killing the victims.  It’s instrumentalizing the killings to lead to extermination of the group.  

iv) Someone is an accomplice in genocide if he knowingly aided and abetted or provoked a person or persons to commit genocide, knowing that this person or persons were committing genocide even if the Accused lacked the specific intent of destroying in whole or in part, the national, ethical, racial or religious group. ( Seems to imply criminal negligence?  

v) What constitutes a group?  Statute says national, ethnical, racial, or religious group.

(a) Rwanda Tribunal Statute said that it applies to “stable” groups – this would include homosexuals even though it doesn’t fall completely within the statute.

(b) Prosecutor v. Radislav Krstic: [Former Yugoslavia.]  Bosnian Serb forces attacked and Bosnian Muslims ran to the North (fleeing from Srebenica).  Killed 8,000 men over 6 days.  Δ argued that this may be mass murder, but certainly not genocide – they’re Srebenican Muslims and the definition does not cover a local group.

(1) Group: a separate and distinct entity that is sought to be destroyed.  

· Also: Look to the stigmatization of the group -= cultural, religious, ethnical or national characteristics identified within the social context it inhabits
· Here, they are a separate group: originally viewed as religious group, mentioned in Constitution and the only claim by defense is geographic location.  

(2) Rule: “intent to destroy the group in whole or in part” ( Interpretation/Plain Meaning: “any act committed with the intent to destroy a part of a group

· Can be a single group within a community.  See Akayesu.

· “in part” = seeking to destroy a distinct part of the group

(3) Rule: specific intent to destroy the group.

· Some commentators suggest that acts whose foreseeable or probable consequence is the total or partial destruction of the group without necessarily showing that destruction itself was the goal.

· Court sticks with specific intent – destruction must be the goal.  

· Evidence of a plan is not required, but is suggestive of this goal.  

· Manner, scope of killings.

· Ethnic cleansing is a form of genocide

F) Crimes Against Humanity: Defined in the 1998 Rome Statute establishing the International Criminal Court.  
i) Defined as murder, extermination, enslavement, deportation, other inhumane acts, persecutions based on political, racial, or religious ground

ii) Example: Nuremberg.  

G) Prohibition on Certain Kinds of Discrimination: 

i) Racial Discrimination:

(a) International Convention on the Elimination of All Forms of Racial Discrimination (1966)

(1) Definition: Any distinction exclusion, restriction or preference based on race, color, descent of national or ethnic origin which has purpose or effect of nullifying or impairing recognition, enjoyment or exercise or fundamental human rights or freedoms.”

(b) International Convention on Suppression and Punishment of Crime of Apartheid (1974)

ii) Sexual Discrimination: Convention on Elimination of All Forms of Discrimination Against Women (1981)

iii) Religious Discrimination: 1981 UN GA Resolution.

H) Freedom from Torture: 

i) Convention Against Torture and other Cruel, Inhuman, or Degrading Treatment or Punishment (1987)

(a) Definition:  “any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed....when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.”

ii) Committee Against Torture monitors compliance, and with state consent, can hear individual complaints.  Can also initiate inquiries

I) Rights of Refugees: 

J) New Rights: 

i) 1989 Convention on Rights of the Child (in force since 1990)

ii) UN Declaration of Principles on Human Rights and the Environment (1994 proposal)

iii) Restatement 702:  Human rights have evolved into customary law.

V) Reservations to Human Rights Treaties (Vienna Convention Sec. 2, Arts. 19-21)
A) Reservations to the Genocide Convention (ICJ)
i) Necessary to modify approach to reservations in the area of human rights because want to protect as many people as possible, even those who are not parties to it.
ii) Many states wanted to make reservations to Art. IX (disputes about interpretation go to the ICJ).
iii) What is the effect of these reservations and who should decide this? ( Creates a test: If there is no reservations provision, a reservation is permissible if it is not contrary to the object and purpose of the treaty.
B) Relies on Vienna Convention on the Law of Treaties Art. 19 (Formulation of Reservations): A state may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless:
i) the reservation is prohibited by the treaty
ii) the treaty provides that only specified reservations, which do not include the reservation in question, may be made; or
iii) in cases not falling under sub-paragraphs (a) or (b), the reservation is incompatible with the object and purpose of the treaty
C) Advisory Opinion on Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, ICJ 1951, CB 525: Court analyzes the convention and says that it wanted to punish genocide as a crime b/c it shocks the conscience and results in great losses to humanity and is contrary to moral law and the spirit of the United Nations.  Several consequences: 1) binding on the States no matter what and 2) It is universal in character.

i) Purely Humanitarian and civilizing purpose.  

ii) States don’t have interests of their own (erga omens)

iii) Holding: The object and purpose of the convention make reservations limited.  The ICJ favors universality of the Convention.  They figure more States will sign on if they can make reservations, but they do also say that the reservations can only go so far

D) NOTE: Under reciprocity, the reserving State cannot enforce that provision against another State.
E) US Reservations to the ICCPR
i) Art. 20 on propaganda and hate speech: US should not be required to prohibit this since doing so would infringe the constitutional guarantee of freedom of speech
ii) US reserves the right to impose capital punishment against any person, except pregnant women
iii) Article 10 and 14 – US reserves the right to execute juveniles (16 or 17) and considers them as adults in some respects

F) Human Rights Committee, General Comment on Reservations
i) Concerned that states are undermining universality of human rights by making broad reservations.  Saying that these reservations are not justified given the premise that the treaties are of equal concern for all individuals
ii) Says if states enter the treaty and make invalid reservations, they will strike them out and the states will be bound by the treaty clause as if they had accepted it in full
G) Application:

i) The treaty itself may govern the rules of making reservations.

VI) Derogation From Human Rights Treaties: 
A) Definition: Derogation is deviation from the obligations in the treaties due to circumstances – natural calamity or states of emergency from civil war, war, or terrorist activities

B) Applicability: Human Rights treaties all include a derogations clause and those clauses enable the state to give notice that it faces a state of emergency and give notice as to which articles of the Convention they are not able to apply in full and sometimes what specifically they will be doing to infringe them.
C) Purpose: The purpose is to provide external supervision to avoid risk of abuse as well as permitting gov’ts to respond to extraordinary circumstances

D) Non-derogatable provisions: 

i) There are some provisions which are non-derogatable – like the provisions which are not capable of having reservations.  The arguments against derogation are that they are so fundamental that the state cannot be infringing them – right to life, freedom from torture, etc. 

ii) This gives a priority to human rights over state survival and sovereignty – protection of the human person is more important than the state.   

iii) Example of non-reasonable purpose for derogation is imprisoning people for a civil debt

VII) International Criminal Jurisdiction: 

A) Nuremberg was the first try, but it’s been difficult to fashion a permanent international criminal court.

B) European Court of Human Rights in Strasbourg and Inter-American Court of Human Rights

C) 7/17/98: 100 countries signed to a tribunal

i) Closely follows the ad hoc international criminal tribunals by the United Nations Security Council:

(a) 1993: Former Yugoslavia, and

(b) 1994: Rwanda.  

VIII) IMMUNITY: 

A) Early History in the U.S.: 

(a) Schoonere Exchange v. McFadden: 

(b) Пs sought to reclaim vessel that had been seized by agents of Napoleon.

(c) Marshall: dignity of sovereign must not be degraded, concluded that public armed vessels of sovereign immune from jurisdiction of friendly sovereign state, even when issue involved title to property against which suit was brought.

(d) Extended in Pesaro:

(1) Even trade ships of sovereign state are same public ships like warships

(2) Maintenance and advancement of economic welfare just as imp public purpose, so immunity was granted to a foreign commercial vessel in commercial claim, even against wishes of State Dept
ii) Tate Letter:

(a) Little justification for extending to foreign gov’ts choosing to do business in same way as private enterprises immunity granted based on dignity of sovereign.  
(b) State Dept. declared that immunity from suit should not be granted in cases involving “private or non-public” acts as contrasted with sovereign acts

(c) This was in line with other governments of the day, so there was no significant protest.

(d) Problems:

(1) Didn’t define how public and private distinction should be made.
· Is grain purchase for starving country public or private?  What about for resale?

· Why should purpose of vessel (commercial or non-commercial) grain make a diff in something like collision?

(2) State Dept. decided which parties were sovereign.

(3) Litigants were angry b/c they had to wait for State Dept to rule before they could proceed w/ case – were subjected to whims of State Dept

B) Foreign Services Immunity Act: (1976) Default Rule: Foreign States have immunity.  You have to fall under an exception under § 1605(a).
i) Supreme Court in Amerada Hess v. Argentine Republic (1981) that only way to sue a foreign state is under FSIA
ii) FSIA Exceptions under 1605(a):

(a) Foreign state has waived its immunity, explicitly or impliedly

(1) NOTE: Waiver from immunity of suit is not necessarily a waiver of enforcement.

(2) 1605 is about immunity from suit, but does not control enforcement.  1610 and 1611 cover enforcement

(b) Where action is based upon commercial activity.  

(c) Expropriation of property in violation of international law.

(d) Wills

(e) Suit for money damages against foreign state for injury or death, damage or loss of property, occurring in US and caused by tortuous act or omission of that foreign state or of any official or employee of that foreign state while acting within scope of his office or employment

(1) Doesn’t cover victims outside the U.S.

(f) Money damages for torture, extrajudicial killing, aircraft sabotage, or hostage taking

(1) Foreign state has to be designated a state sponsor of terrorism (Iraq [former regime], Iran, Sudan, Syria, Libya, North Korea and Cuba)

(2) Victim or Complainant must be U.S. citizen

(3) Must occur outside of U.S. territory

iii) Princz v. Federal Republic of Germany, D.C. Cir. 1994, CB 529: Holocaust survivor wanted to sue Germany to recover money damages for injuries as well as the value of the labor he provided in slave camps.  ( Violation of jus cogens does not represent an implicit waiver under § 1605(a)(1).
(a) Could argue some type of commercial activity, but it wouldn’t work.

C) Alien Tort Claims Act (1789): federal law that originally was part of the Judiciary Act of 1789. It simply states that "The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States."
i) Domestic Courts/Individual Responsibility:
(a) Filartiga v. Pena-Irala: 2nd Cir. 1980: Paraguayan nationals bring suit against Chief of Police in Paraguay for torturing and killing their son/brother. This is a tort case.
(1) Holding: Torture is prohibited and not practiced by any state – therefore, an act of torture committed by a state official against one held in detention violates established norms of the international law of human rights and hence the law of nations.  ( Look at international law as it has evolved.  
(2) The constitutional basis for the Alien Tort Statute is the law of nations, which has always been part of the federal common law.  
(3) NOTE: Court said that they must interpret law of nations as it has evolved and cites an ancient Supreme Court case ( At 1789, the defense is simply internal affairs.  In 1789, things in international law had not progressed enough to be able to sustain most of the present-day claims.  
(b) Note: Paqete Habana and United State v. Smith: look to customary law, customs and usages of civilized nations

(c) Tel-Oren v. Libyan Arab Republic: D.C. Cir. 1984: Israeli citizens sue Libya.

(1) Holding: The grant of jurisdiction is not a grant of a cause of action.

· Limitation of judicial power in international law by PQ and Act of State Doctrine.
· There is no cause of action in treaties, common law or congressional enactments

· No federal common law claim.  International law is NOT part of federal common law.

(2) Bork disagrees with Filartiga b/c you have to ask whether there is a cause of action

(d) Kadic v. Karadzic: 2nd Cir. 1995: Karadzic is President of a 3-man presidency of the self-proclaimed Bosnian-Serb republic within Bosnia-Herzegovina.  They exercise actual control over large parts of territory therein.  Complaints for rape, torture and summary execution.  Δ argues that you can’t hold persons acting under “color of law.”
(1) Torture Victim Protection Act (U.S.): individual acting under actual or apparent authority or color of law is liable.  

· NOTE: This is not a jurisdictional statute – jdxn comes from the Alien Tort Act.
(e) Hawa Abdi Jama v. United States I.N.S.: (D.N.J. 1998) Aliens seeking asylum were improperly treated.  Holding: ATCA provides jdxn and cause of action – Congress impliedly consented after Filartiga.  Can’t sue the gov’t – sovereign immunity.  Can sue INS officials and private company.  
(f) Presbyterian Church of Sudan v. Talisman Energy, Inc., S.C.N.Y. 2003: Пs are current and former residents of Sudan.  Claims that Δs committed human rights violations, war crimes, rape, enslavement, etc.  Claim that all these crimes amount to genocide.  Δ is the largest independent Canadian oil producer.  
(1) Holding: Private company is a juridical person and can be held liable.  

(g) Sosa v. Alvarez-Machain and U.S. v. Alvarez-Machain: S.Ct. 2004: DEA Agent tortured and murdered.  DEA believes that a doctor, kept him alive to be tortured.  Mexicans (including Sosa) took him illegally into the U.S. where he was arrested.  This case was a civil action.  Holding #1: U.S. dismissed for sovereign immunity.  DEA dismissed b/c of derivative immunity.
(1) Holding #2: There must be an independent cause of action.  ATCA is NOT a cause of action.
· Sources of causes of action: 1) Treaty (self-executing); 2) Statute; 3) Federal Common Law (incorporates the law of nations); and 4) State claims (diversity jurisdiction).
· This allows the U.S. to control the causes of action.  

· Understood that the First Congress understood that the D.C.s would recognize private causes of action for certain torts in violation of the law of nations, BUT there is no evidence that this category of torts is bigger than violations of 1) safe conducts, 2) ambassadors and 3) Piracy.  

(h) Bottom Line: ATCA grants jurisdiction, but you don’t look at the evolution of international law when determining a cause of action. 

(1) You can have a cause of action under a self-executing treaty.

(2) Statute

(3) Federal Common Law (international law as of 1789) 

· Safe Conducts; 

· Ambassadors and 

· Piracy

(4) State Claims

(5) MAYBE Customary International Law if it is universal and obligatory.  

D) The Act of State Doctrine: This is not strictly speaking a rule of immunity, but is closely linked in practice.

i) Definition: Deference shown by national courts toward the public acts of foreign states done within their own territories.  

ii) Underhill v. Hernandez: S.Ct. 1897: American citizen asked the U.S. courts to award him damages for his detention by Venezuelan armed forces.  Supreme Court refused.  

(a) Courts will not sit in judgment on the acts of the gov’t of another state done within its own territory.  

(b) NOTE: This operates more like a choice-of-law.  

(1) In practice, this means that the act of state doctrine, unlike the FSIA, may be employed by private as well as public litigants.  

(2) Oetjen v. Central Leather Co.: U.S. leather company able to rely on act of state doctrine to defeat a claim that property in its possession had been illegally seized by the Mexicans.

iii) Congress responded with the 1964 Foreign Assistance Act: Ordered that no court shall decline on the ground of the federal act of state doctrine to make a determination on the merits giving effect to the principles of international law in a case in which a claim of title or other property right is asserted

iv) Kadic v. Karadzic: 2nd Cir. 1995: Karadzic is President of a 3-man presidency of the self-proclaimed Bosnian-Serv republic within Bosnia-Herzegovina.  Complaint: rape, torture, etc.

(a) Torture Victim Protection Act (U.S.): individual acting under actual or apparent authority or color of law is liable.  NOTE: Jdxn comes from ATCA.

(b) Private individual acts under color of law when he acts together with state officials or with significant state aid. (Alien Tort Act)

(c) It would be ironic of withholding state status (many times b/c of human rights violations) would allow an actor to not be held liable

IX) Specific Cases of Human Rights: 
A) Women’s Rights: Abankwah v. INS, 2nd Cir. 1999: П sought asylum because of fear of FGM.  Court held that she was credible and her fear was properly grounded in reality.  

i) NOTE: Universal Rights ( only “universalizable”?   See situation in Afghanistan with the Catholic convert and widespread practice of stoning after adultery.  

ii) Security Council Resolution 1076 (1996): concerned about the situation in Afghanistan (stoning adulterers and adulteresses), denounces the discrimination against girls and women in Afghanistan

iii) NOTE: This is a classic example of the class between international norms and state practices.
B) Sexual Conduct: 
i) Bowers: Upheld law proscribing homosexual conduct.
ii) Toonen: Committee declared the law contrary to human rights.  
iii) European Convention on Human Rights: Dudgeon v. U.K.: Couldn’t proscribe sexual conduct between partners.

iv) Lawrence v. Texas: Reversed Bowers.  Kennedy writing for the court:
(a) Significance: As early as 1957, British Parliament repealed laws there.  References Dudgeon.  
(b) Kennedy points out Burger’s reference to sweeping western civilization.  

WATER
I) Introduction: oldest and most elaborate parts of international law.  Based on ancient maritime codes (Rhodian Sea Law, Rules of Oleron, etc.).  
A) Grotius, 1608, in Mare Liberum: the high seas (oceans apart from narrow coastal zones should be open to ships of all states) ( Every nation is free to travel to every other nation and to trade with it.  
B) Until 1950s, law of seas was customary.  

C) Later 20th Century: states try to enlarge their own maritime jurisdictions.

i) Economic Causes: resources are finite (fish, minerals, oil, etc.).  

ii) U.S. Truman Proclamation: sovereign jurisdiction over oil and gas beneath the country’s offshore continental shelf (still allowed for safe passage).

iii) Chile claims 200-mile territorial sea (argues that it had no oil or minerals, so it’s allowed to appropriate fishing resources instead).

iv) By 1970, Argentina, Brazil, Chile, Ecuador, El Salvador, Nicaragua, Panama and Peru jointed the Montevideo Declaration (right to establish the limits of their maritime sovereignty and jurisdiction in accordance with their geographical and geological characteristics)

v) Tuna War between U.S. and Chile.

vi) Cod War between Iceland and UK/Germany.

D) UN (1949) asked the ILC to prepare draft law of the sea conventions:

i) 1958 Geneva Law of the Sea Conference.  4 International agreements:

(a) Convention on the Territorial Sea and the Contiguous Zone:

(b) Convention on Fishing and Conservation of the Living Resources of the High Seas:

(c) Convention on The High Seas: 

(d) Convention on the Continental Shelf: 

(e) BUT…No agreement on what would be the maximum permissible extent of the territorial sea.

(1) USSR wanted 12 mile territorial sea (supported by Arabs seeking to limit Israel’s passage into Gulf of Aqaba).

(2) Latin American states wanted 200 miles.

(3) US, UK, Japan wanted 3 mile limit.  

E) 2nd UN Conference in 1960 failed by one vote to have 6 mile plus 6 mile contiguous zone for fishing.
F) Seabed Committees (founded after manganese nodules found in seabed) laid groundwork for 3rd UN Conference on the Law of the Sea ( stumbling block was treatment of deep-sea mining ( GA amended it and ratifications came much more freely ( 320 articles and nine annexes.  

II) Definitions:

A) Baseline: starting point.  Normal baseline is the low water line along the coast; Exceptions for river mouths and bays.  
B) Internal waters: Landward from the baseline ( within the ordinary sovereignty of the coastal state.

i) The sovereignty of the state extends to internal waters: the coastal state is permitted to prohibit entry into its ports by foreign ships, except ships in distress.  The coastal state may enforce its laws in full against foreign merchant ships in its internal waters.  If crimes are committed on the ship that do not affect the coastal state, it will leave the matter to the flag state.
(a) 26 miles is the limit across the baseline.  Anything more than that makes it NOT internal.  
(b) Rule: Coastal state has to provide safe harbor to an international ship.  

ii) 1982 Convention on the Law of the Sea: 
(a) Normal Baseline (low-water mark)

(b) Straight Baseline where the water indents.  Article 7(1) states that this is used where the coastline is “deeply indented”
iii) Fisheries Case (U.K. v. Nor.), ICJ 1951: British vessels didn’t fish in Norwegian coastal waters until 1906.  Norway has a very jagged coast, as well as many coastal islands.  The Norwegians decided not to follow the whole coast, but instead to draw a straight line from the coasts down the islands and start the baseline there.  The Norwegians started arresting British who encroached on their territory.

(a) Jdxn: both were subject to compulsory jdxn at this point.  
(b) Issue: How do you determine the low water mark or baseline? (asked only for the principles)  

(c) Holding: 

(1) The Norwegians claim a 4 mile territory sea, even though everyone else at that point was claiming a 3 mile sea.  This was simply a historical title claim, and became lawful for Norway to continue claiming the 4 mile zone.  This practice didn’t create a general rule, but rather a specific local rule for Norway

(2) The ICJ upheld the Norwegian system and makes a strong claim that it just being a local custom

· This is not a purely local custom as a departure from the general rule, but it actually an application of the general rules.  

· This opens up the possibility for other states to use the same application of this rule – it is a broad ruling.  

· ICJ is thinking of the decolonized states – aiding them in defining their baseline.  

· Article VII on state baselines becomes treaty law – establishing focal point for states to agree

(3) Factors to take into account: 

· the dependence of the sea upon the land

iv) NOTE: Vietnam uses island pretty far out to draw its baseline.  

C) Territorial Sea: first seaward piece of water from the baseline.  May be as wide as 12 miles and is subject to sovereign jurisdiction of the coastal state (1982 UN Convention on the Law of the Sea, Art 3)
i) Rights of innocent passage: provided to foreign ships, passage is innocent so long as it is not prejudicial to the peace, good order, or security of the coastal state.  (1982 Law of the Sea Convention, Arts. 17-21)

(a) The coastal state may prevent non-innocent passage, and it may for security reasons, temporarily suspend innocent passage in specified areas, provided that the areas do not constitute ‘straits which are used for intl navigation between one part and another part of the high seas or to the territorial sea of a foreign state
(b) Freedom of Seas does exist within, but only passage.  

(c) NOTE: Spy ships, smuggling, dumping pollution and fishing are all examples of non-innocent passage.  

(d) Major issue: Nuclear submarines.  Warships are not prohibited from territorial waters – it enjoys the right of free passage.  BUT, a warship can’t fire any of its weaponry in the territorial sea.  

(1) Some argue it must be traveling on the surface.  

(2) Some argue that a submarine carrying nuclear weapons has NO innocent passage rights.  
ii) Rights of Transit Passage: “solely for the purpose of continuous and expeditious transit of the strait between one part of the high seas or an exclusive economic zone and another part of the high seas or an exclusive economic zone.

(a) Convention says that it shall not be impeded by the coastal state.

iii) Rights of the coastal state over the territorial sea: 

(a) Exclusive right to fish and exploit the resources of the seabed and subsoil

(b) Exclusive enjoyment of the air space, foreign aircraft have no right of innocent passage.

(c) Its ships have the exclusive right to transport goods and passengers from one part of the coastal state to another.

(d) If the coastal state is neutral, belligerent states may not engage in combat, or capture merchant ships in its territorial sea.

(e) The coastal state may enact regulations which foreign ships must obey.

(f) The coastal state has powers of arrests over merchant ships exercising a right of innocent passage, not over warships which can be asked only to leave the territorial waters.

(1) Members of the crew of foreign warships may be tried by the courts of the flag state for crimes committed on the warship while the warship was in the territorial sea, but they are immune to jurisdiction in the coastal state’s courts, unless the flag state waives immunity

D) Contiguous Zone: just beyond the territorial sea.  Territorial state enjoys police powers.
i) May not extend beyond 24 nautical miles from the baseline.
ii) Coastal state may enforce customs, fiscal immigration or sanitary/health laws (e.g., prohibiting gambling, arresting smugglers).  
iii) Church v. Hubbart, S.Ct. 1804: Church owned the Aurora.  Seized by Portuguese off Brazil beyond the territorial sea limit.  Insurers are not liable for seizure by the Portuguese for illicit trade.  П argued that the ship was outside territorial jurisdiction at the time of seizure.  

(a) Marshall says that the vigilance of the coastal state may be extended somewhat further
(b) Marshall says that it’s a marine trespass.  
E) Straits: passages connecting two parts of the high seas.  

i) Right of transit passage.  

ii) Innocent passage in straits used for navigation.  

iii) The Corfu Channel Case (U.K. v. Alb.), 1949 ICJ: British are “testing” the Albanians.  British warships hit mines within the Strait which is within the Albanian territorial waters.  Can’t impute knowledge to Albania, but Albania may be called upon to give an explanation.  

(a) Issue #1: Is this a Strait where there is a Right of Innocent Passage.  

(b) Holding #1: It is.  2,884 ships went through in a period of 21 months.
(1) Also, it’s used for int’l navigation.  

(c) Issue #2: Was this innocent passage?
(d) Holding: Can’t have laid the mines without Albanian knowledge.  

(1) Albania should have communicated that to the U.K.  

(e) RULE: Innocent passage.  

(1) Guns were aimed fore and aft.

(2) Traveling in a line – not in combat formation.  

(f) BUT, minesweeping operation is not legal.  
F) Archipelagic Waters: 

i) Archipelagic States: State constituted wholly by one or more archipelagos and may include other islands.

ii) Archipelago: group of islands including parts of islands, inter-connecting waters and other natural features which are so closely interrelated that such islands, waters and other natural features form an intrinsic geographical, economic and political entity or which have historically been recognized as such.

iii) 1982 UNCOLS: baselines must include the main islands and an area of water in which the ratio of water to land, including atolls is between 1:1 and 9:1.  

iv) NOTE: There are 35 states that are archipelagic and only 12 could fit all their land within the criteria.  

v) Indonesia.

vi) Maldives: uses a constitutional rectangle and none of the points touches land.  Violates the 100 n.m. limit on straight baselines.  

vii) Ecuador: uses violative baselines.  Protects mere enclosures and goes out to the Ecuador/Peru border.  
G) Exclusive Economic Zone (Surface Rights): sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural resources up to 200 nautical miles from its coast.
i) Technically, this is the high seas.  BUT, only the coastal state enjoys certain economic rights including the right to fish (probably the most important).  

ii) Reagan Proclamation on Exclusive Economic Zone (1983)

(a) The zone is contiguous to the territorial sea of the US and its territories.

(b) It extends a distance of 200 nautical miles from the baseline from which the breadth of the territorial sea is measured.

(c) Explains rights US has in zone according to intl law:

(1) Sovereign rights for the purpose of exploring, exploiting, conserving and managing natural resources of the subsoil and the superjacent waters…

(2) Jurisdiction with regard to the establishment of artificial islands, and installations and structures having economic purposes and the protection and preservation of the marine environment.

(d) Remains an area in which all states enjoy the high seas freedoms of navigation, over-flight, the laying of submarine cables and pipelines, and other internationally lawful uses of the sea
iii) Fisheries Jurisdiction Case (U.K. v. Ice.), 1974 I.C.J. (717): Iceland passed a law that made strict conservation zones within the limits of the Continental Shelf of Iceland and placed all fisheries under exclusive Icelandic control.  Iceland used the concept of “preferential rights” to coastal states.
(a) Coastal state entitled to preferential rights cannot exclude another State with a historical practice of fishing in those waters.  

(b) Court recommends that they enter into negotiations in order to figure out how to reconcile U.K.’s fishing rights with Iceland’s preferential rights.  

(c) Need to take into account U.K.’s historical rights to fish in Iceland’s EEZ.  As to everybody else who wants to fish in these waters, exclusivity can attach.  Icelandic position is recognized in the codification of EEZs.  

iv) UNCLOS Article 56: EEZ – coastal state has sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural resources.  

(a) BUT…Coastal state should have due regard to the rights and duties of other States and shall act in a manner compatible with the provisions of this convention.

v) U.S. benefited the greatest, but other countries with no coastlines were effectively wiped out of fishing anywhere.  
H) Continental Shelf (Subsurface Rights): coastal state has rights to exploit its sea-bed and subsoil of the submarine areas that extent beyond its territorial sea through out the natural prolongation of its land territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from the baseline.
i) Development of the Regime: 

(a) Truman Proclamation: 1945.  US had talked to key governments who said that they wouldn’t be opposed. Sudden assertion of a whole new lot of property rights. US tries to put forth justifying theory of this.

(1) Proximity creates security issues. We want to control area that is near us. 

(2) Make geographical argument that it is the same land contiguous to US so there is a natural physical entitlement. If you want to drill, you need to be connected with nearby country.

(3) If the zone overlaps with another country, U.S. will negotiate with that country.  

(4) Conservation. Avoid overexploitation (fisheries) and solution is to create property rights.

(5) Avoid competing claims

ii) 1958 Convention on the High Seas, Article 2: “[H]igh seas open to all nations – no State can subject them to its own sovereignty.  It comprises:

(a) Freedom of navigation; 

(b) Freedom of fishing; 

(c) Freedom to lay submarine cables and pipelines; and

(d) Freedom to fly over the high seas

iii)  North Sea Continental Shelf Cases (F.R.G. v. Den.; F.R.G. v. Neth.), 1969 ICJ.  

(a) Background: Germans don’t get any shelf if the equidistance were used, so the Germans never ratified the 1958 Geneva Convention.  Convention puts agreements first, then equidistance.  Germany has the same coastline, but b/c it indents, they argue that it is inequitable.  
(1) There was no formal practice w/r/t delimitation.  All of this is about oil.  
(2) Case background: ICJ not asked to actually delimit the boundary, but rather to determine the principles which governed the delimitation.
(b) Arguments: 
(1) Dutch and Netherlands: Equidistance principle since it seems at least somewhat equitable.
(2) Germany: wants to use the proportionality principle since Germany has a much longer coastline.  Germans could modify this with the reasonably proportional using equitable principles.  Germany should not be held to the terms of the treaty, because:
· They specifically did not ratify it because they had objections to the equidistance principle.  
(c) Rule of custom:
(1) There is no evidence of why people usually use equidistance, and for opinio juris you need some evidence of subjective belief that Germany will be legally bound by custom – some outward display. ( Not enough states have ratified it to have it be representative of custom.  
(d) Ruling: 
(1) Boundaries should be determined by agreement between the states and that agreement must be arrived at with equitable principles.  

(2) The Court comes up with a bunch of principles at the end, some from the Truman Proclamation and other states systems, but do not give a substantive basis for the delimitations that they list.  
(3) Equitable principles (justice and good faith) – in such a way as to leave as much as possible to each Party all those parts of the continental shelf that constitute a natural prolongation of its land territory into and under the sea, without encroachment on the natural prolongation of the land territory of the other
(4) If delimitation leaves areas that overlap, these are to be divided between them in agree proportions or, failing agreement, equally, unless they decide on a regime of joint jurisdiction or use
(5) Equidistance is not the be-all and end-all.  So, equidistance is part of equitable principles.  

(e) Factors to be taken into account:
(1) Take into account special or unusual features
(2) Physical and geological structure, natural resources – Oil!

· Suggests that boundary could be based on where oil is.  
· This seems according to equitable principles – this is what both parties care about.
(3) This is a distributive justice argument – that the distribution of resources matter – not just what nature or your imperialistic tendencies granted you.  This is generally not used – with the Libya/Malta decision (more recent) has moved away from distributive justice principles and used just geography to determine the boundary lines.  
(4) Element of reasonable degree of proportionality, which a delimitation carried out in accordance with equitable principles ought to bring about between the extent of the continental shelf areas appertaining to the coast State and the length of its coast measured in the general direction of the coastline.  
(5) Links to the respective coastlines.  

(6) Court would have just drawn a straight line in order to take into account Germany’s jagged coastline.  

(7) ICJ didn’t mention security even though Truman Proclamation did.

iv) Arbitration between U.K., Northern Ireland and French Republic, 1979: What’s the boundary between the UK and France for the Continental Shelf – especially given the Channel Islands.  
(a) Channel Islands have a 3 mile territorial sea recognized by France.  

(b) Holding: Use Customary International Law – method for delimiting the boundary must accord with equitable principles.  
(1) Court uses a median line.

(2) Can’t draw the line as to encroach on the Channel Islands’ 12 mile fishery zone.  
(3) In essence, there is an enclave within France’s territorial sea.  
v) Delimitation: ICJ Opinion is encapsulated in the UNCLOS.  
vi) NOTE: shrinking away from the equitable principles idea and going to equidistance with special circumstances exceptions.  

(a) Qatar v. Bahrain: Maritime Delimitation and Territorial Questions, ICJ 2001: Both states had land composed of islands and low-tide elevations.  They submitted their dispute to the ICJ.

(1) Court concluded that low-tide elevations cannot establish a part of the coast fo Bahrain; nor is Bahrain entitled to apply the method of straight baselines for determining the coastal baseline

(2) Draw an equidistance line and then consider whether that line should be changed at all.  

(3) NOTE: Customary International Law appropriate b/c Qatar is only a signatory to UNCLOS – haven’t ratified it yet.  BUT, Delimitation in Article 15 of UNCLOS represents CIL.  

I) High Seas: all parts of the sea that are not included in the territorial sea or in the internal waters of a state.  The high seas may be used freely by the ships of all nations.  Ships on the high seas are subject only to intl law and the laws of the flag state.  
i) Le Louis, Eng. 1817: British ship captured French slave ship.  In a time of peace, you have no authority over a vessel of another flag state on the high seas.  There is no state of peace with regard to pirates.  
ii) Exceptional cases where a warship of one state may interfere with a merchant ship of another:

(a) Stateless ships: it is lawful to seize a stateless ship on the high seas.  NOTE: A ship carrying 2 flags is actually stateless. 
(b) Hot pursuit: 

(c) Right of approach: If a warship encounters a merchant ship on the high seas and has reasonable grounds for suspecting that the merchant ship is of the same nationality as the warship, it may carry out investigations on board the ship to ascertain its nationality.

(d) Treaties: often give the contracting parties a reciprocal power of arrest over one another’s merchant ships.  (Art. 110 of the 1982 Convention)

(e) Piracy: 

(f) Belligerent rights: In a time of war a warship belonging to a belligerent state may seize enemy merchant ships and also, in certain circumstances, neutral merchant ships trading with the enemy.

(g) Self-defense: the law on this point is uncertain, may depend on urgency.

(h) Every State shall take effective measures to prevent and punish the transport of slaves in ships authorized to fly its flag and to prevent he unlawful use of its flag for that purpose.  (Art. 99 of the 1982 Convention)

iii) Jurisdiction of municipal courts over crimes committed on the high seas: no proceedings may be instituted against such persons except before the judicial or administrative authorities either of the flag state or of the state of which such person is a national. 
iv) 1982 UN Convention on the Law of the Sea: 

(a) Navigation

(b) Overflight

(c) Lay submarine cables and pipelines

(d) Artificial islands

(e) Fishing

(f) Scientific research
J) The Area: sea-bed and ocean floor and the sub-soil beyond the limits of national jurisdiction: 
i) In 1970, UN General Assembly said you can’t exploit these resources.  

ii) Deepsea Ventures tried to – wrote letter to Kissinger who said he won’t support it, most countries didn’t either ( U.S. Congress passes the Deep Seabed Hard Mineral Resources Act of 1980.

(a) They consider it Freedom of the Seas.  

iii) So, UNCLOS has Part XI, which established an international regime (International Seabed Authority – given the power to grant concessions to specific companies to mine these areas) for exploitation of the seabed.  U.S. didn’t sign the treaty and the regime went into effect anyway.  U.S. companies watched as other companies went into the Area.  U.S. becomes a party in 1994 after a revision – interesting to figure out what would happen to parties to the old Part XI.  

iv) NOTE: the ISA gives some proceeds to land-locked states.
LAND
I) INTRODUCTION: Acquisition of land has been done by groups (tribal, cultural, etc.)
A) Lots of things come into play – resources (land might rich), moderate temperature, water resource, ports

II) ACQUISITION – EFFECTIVE OCCUPATION: 

A) Island of Palmas Case (U.S. v. Neth.): concerns an inhabited island.  One mile long by 1.5 miles wide.  U.S. claim arises after the conclusion of the Spanish-American War.  One of the territories conceded by Spain was the Philippines.  
i) U.S. Argument: based its claim on Spain's earlier "discovery" and the island's "contiguity" or proximity to the main Philippine islands (which were then a colony of the United States); U.S. had gotten the territory as a result of the Treaty of Paris (Spanish ceded it to the U.S.).  
ii) Dutch Argument: The Netherlands (which then controlled Indonesia) invoked its contact with the region and its agreements with native princes. Dutch claim that they have exercised authority over the territory.  
iii) Holding:  reinforces the principle that less is required to acquire ownership of uninhabited places.  The arbitrator favored the Dutch, based on their peaceful and continuous display of authority (“Prescription”) over Palmas.  U.S. had not displayed any sovereignty.  East India Company.  Need not be “continuous” especially b/c it’s an island far away inhabited by natives.  
iv) Prescription: 
(a) Open and Public

(b) It helps if there is no obligation to notify other states of the exercise of sovereignty.

v) NOTE: 
(a) Spain's "discovery" did not confer title because it was not accompanied by any subsequent occupation or attempts to exercise sovereignty.  Discovery = inchoate title – can’t prevail over definitive title.  
(1) In that sense, the Palmas decision is inconsistent with Clipperton.  (see below).
(b) Arbitrator Huber also rejected the U.S. claim based on "contiguity," concluding that international law does not support such a principle.  
(c) Title of recognition by treaty doesn’t work.  
(d) Dutch title of sovereignty, established by continuous and peaceful display of State authority is good.
(e) If nothing else, it creates an inchoate title for the Dutch to finish proscription.  
vi) NOTE: The arbitrator just assumes that this was terra nullius.  
B) Sovereignty Over Clipperton Island (Fr. v. Mex.): Clipperton is a remote and barren atoll 600 miles south of Mexico in the Pacific Ocean which was claimed by France for its guano in 1858, but then ignored for decades because the guano was not commercially exploitable.  After Mexico asserted jurisdiction over the atoll in the 1890s (claiming historic links traced back to earlier Spanish explorers), France and Mexico agreed to submit the ownership dispute to arbitration, selecting as arbitrator Victor Emmanuel, the Italian Emperor. French claim it based on discovery.  
i) Holding: Award (announced in 1931) goes to France.
(a) Initial formal “discovery” of the atoll.
ii) RULE: something more than mere discovery is normally needed to establish ownership--"effective occupation" is also required.  There must be intent to occupy and then actual taking of possession.
(a) "Effective occupation" usually requires a presence in the territory and some governmental structure capable of enforcing laws.  
(b) But for uninhabited islets, these requirements are apparently reduced.  All that is necessary is that "from the first moment when the occupying State makes its appearance there," the territory is "at the absolute and undisputed disposition of that state."  
iii) France's claim (under these criteria) would appear to have been flimsy, because U.S. citizens had explored Clipperton and Mexico had established a garrison there.  
iv) NOTE: Two axes: 1) degree of habitability of the territory in question and 2) comparative occupational activities of other contenders.  Minquiers & Ecrehos (Fr. v. U.K.): U.K. exercised state functions over these.  Also the Minquiers were a dependency of the Channel Islands and should be subject to the same sovereignty.  
C) Legal Status of Eastern Greenland: 7/10/31: Norway claims part of Eastern Greenland and police powers after Denmark exercised a claim over the whole of Greenland.  This went before the Permanent Court of Int’l Justice in 1933.  Until 1921, no Power disputed the Danish claim to sovereignty.  
i) Norway argues that Greenland is terra nullius.

ii) Denmark argues that its exercise of sovereignty has been continuous and recognized by other states including Norway.  

iii) Rule: A claim to sovereignty not based on a particular act or title such as a treaty of cession but upon continued display of authority involves two elements: 

(a) Intention and will to act as sovereign; and

(b) Some actual exercise or display of such authority.
iv) Holding: 

(a) NOTE: not necessary that sovereignty over Greenland should have existed throughout the period

(b) Met the two elements by establishing a new colony in 1721

(c) Court rejects the idea that Greenland refers only the Western colonized portions.

(d) Treaties entered into by Denmark explicitly excluded Greenland.  

(1) Court looks to plain meaning of Greenland on maps and that shows the whole territory – not just the western colonized piece.  

(2) Treaties also exhibit Denmark’s will to exercise sovereignty.  

(e) Manifestation resulted in scientific exploration and hunting parties.  

(f) NOTE: Norwegian PM made a statement that recognized Denmark’s claim.  

v) Significance: seems to say that “effective control” is the appropriate test in places that are inhabitable.  

(a) Ironic because the original claim was Norwegian.  

D) Frontier Dispute (Burk. Faso v. Mali): 1986 ICJ: Uti Possidetis.  
i) Look first at legal title.  

ii) Where power is exercised by a state other than the one possessing the legal title, preference should be given to the holder of the title.  

iii) In cases where the legal title is not capable of showing exactly the territorial expanse to which it relates, look to Effectivités (showing how the title is interpreted in practice).

(a) You can’t use it to dispute the right to legal title.  

(b) Effectivités cannot affect recognized boundaries.  

E) Gulf of Fonseca Case (El Sal. V. Hond.): Court says that the “critical date” in terms of uti possidetis is the day of independence.  This is not always the case – a subsequent boundary treaty may be the critical date.  
i) BUT, acquiescence or recognition can be a modification to uti possidetis.  

ii) In this case, Honduras acquiesced from 1881 until 1972.  

F) Cameroon v. Nigeria: 

i) Court rejects the notion of historical consolidation of title.  

ii) Historical Consolidation of Title: a series of decrees opposed by no one that vests title in one State; similar to what Mexico was doing with Clipperton Island.  
iii) So, Nigeria says that they exercised sovereignty, but there was vested title already held by Cameroon, so the question becomes whether Cameroon acquiesced to Nigeria’s sovereignty.  

(a) But the acts were seen by Cameroon as part of the Lake Chad Basin Commission.

(b) When Nigeria officially claims it, Cameroon firmly protests.  

G) Eritrea-Ethiopia Boundary Commission: 

i) Conduct, by itself, does not produce an absolute and indefeasible title, but only a title relative to that of the competing State.  The conduct of one party must be measured against another.  

ii) Effectivités: exercises of effective governmental control over a certain area

(a) Secondary to uti possidetis.  

(b) Help in clarifying an unclear legal title

(c) Critical when such title does not exist.  

H) ALLEGIANCE: 
i) Western Sahara: Court rejected the claims that nomadic inhabitants voluntarily submitted to the Sultan’s rule and that religious ties bound them.
(a) PROBLEM: Is allegiance by local tribes a valid root of title?  How does it differ (if at all) from voluntary submission?  From effective occupation?  See the next 2 cases:

ii) Dubai-Sharjah Border Dispute: Both under the protection of U.K. from 1892and the common boundary depended on the allegiance of the nomadic tribes to one or the other of them.  U.K. tries to figure it out when oil is discovered, BUT Dubai never accepted GB’s awards.  Until 1950s, sparsely populated.  Allegiance of tribes determined a ruler’s sovereignty – if you could call it that.
(a) Rule: Court uses two criteria: 1) control; and 2) Allegiance.  Each one differs according the time and the region involved.  

(b) Evolution of towns resulted in more influence and Sharjah lost title; Sharjah couldn’t exercise authority anymore.

iii) Qatar v. Bahrain: No evidence that members of the tribe in question exercised sovereign authority on behalf of Bahrain.
I) CESSION: 

i) Egypt-Israel Arbitration: Taba: In 1979, Egypt and Israel concluded a Treaty of Peace.  Boundary with Palestine remained undefined until 1906.  Great Britain then undertook to map out the new boundary after “pillars” were used to mark it.  
(a) Israel argues that GB and Egypt had formally recognized the 1906 boundary in 1926.

(b) BUT, the Treaty of Peace references the international boundary between Egypt and the former mandated territory of Palestine ( therefore, the Court is going to look to the boundary during the Mandate.  They will use the 1906 agreement only as an index if required.  
ii) NOTE: ICJ said in Libya v. Chad (1994) that “a boundary established by treaty thus achieves a permanence which the treaty itself does not necessarily enjoy.  The treaty may cease to be enforced, but the boundary remains.”  

iii) NOTE: ICJ said in Qatar v. Bahrain (2001) that even an ungratified treaty may constitute an accurate expression of the understanding of the parties.

III) REGULATING THE USE OF LAND: 
A) General Rule: a transfer of sovereignty has no effect on property rights/interests.

i) Example: When Mexico cedes CA, no effect on personal property.  
B) Permanent Sovereignty over Natural Resources: Declaration on Permanent Sovereignty over Natural Resources, UN GAOR 1803, 1962: 

i) The Right of peoples and nations to permanent sovereignty over their natural wealth and resources must be exercised in the interest of their national development and of the well-being of the people concerned.  
(a) NOTE: “permanent” sovereignty = inalienable resources.  
ii) (4) Nationalization, expropriation or requisitioning shall be based on grounds or reasons of public utility, security or the national interest which are recognized as overriding purely individual or private interests (domestic and foreign).  

iii) (8) Foreign investment agreements freely entered into by or between sovereign states shall be observed in good faith.  

iv) NOTE: This is a part of Customary International Law now.

v) Caltex (Texaco v. Libya): There were 14 Deeds of Concession, then Libya nationalized some pieces of its economy ( Issue is whether they breached obligations under the Ks with Texaco.  
(a) RULE: Nationalization is an act related to the sovereignty of the State.  

(b) Interpreting GA Resolutions:

(1) Article 10 of UN Charter states that GA only issues “recommendations.”
(2) Court looks to voting conditions and the provisions concerned.  

(3) The 1962 Resolution was passed by 87 votes to 2.  Even major Western economies voted for it (including the U.S.).  

(4) Another Nationalization Resolution was passed by even greater majority with Third World States abstaining and the U.S. voting.  

(c) Holding: You have to respect the obligations entered into (good faith).

(1) Can’t adjudicate in the national courts.

C) Servitudes: 

i) North Atlantic Coast Fisheries Case (U.K. v. U.S.),1910: Dispute about U.S. taking fish in certain parts of the British North Atlantic coastal waters and to enter bays for repairs.  U.S. argued that the rights assigned to it were in the nature of a servitude and, could not be regulated by the U.K.
(a) Holding: rejected U.S. argument.  

(b) No such doctrine existed at the time.

(c) There is just no evidence of one – the passage of the Treaty refers to regulations with relation to the taking, drying nad curing of fish by the U.S.

ii) S.S. “Wimbledon” (U.K. v. Ger.): During Russo-Polish War in 2921, an English steamship chartered by a French company sough to carry munitions to the Polish naval base through Northern Germany.  Germany refused to allow the vessel to pass b/c it violated German neutrality law.  Can Germany do that?
(a) Treaty says that the canal will be open to all ships at peace with Germany.
(b) Court says that this created an international waterway.  

(c) Argument is that this is a servitude upon Germany and, as such, it must be construed as narrowly as possible.  

(d) Court refuses to see that the Treaty (which prohibits a certain act or requires a certain act) infringes upon Germany’s sovereignty.

(e) Court holds that Germany impermissibly held the Wimbledon.

iii) Right of Passage over Indian Territory (Port. v. India), 1960 I.C.J.: Portugal sues India for refusing passage into Portuguese enclaves.  

(a) Court notes that the goods are subject to customs regulations.  

(b) Holding: Portugal had in 1954 a right of passage over intervening Indian territory to the enclaves for persons, civil officials and goods in general.

(c) Holding: No right of passage (at least w/o authorization) for armed forces, armed police, ammo.  

iv) NOTE: None of these cases rely on servitudes!

WAR
I) INTRODUCTION: 
A) Rules: 

i) Jus ad bellum: body of international law that deals when it is lawful to use force.

(a) Generally thought to be lawful if Security Council authorizes it.  
(b) Hard to get universal agreement that an aggressor has acted legally.  
(c) UN has requirements of first resort to peaceful means
(d) Article 2(4) governing ban on threat or use of force is regarded as customary international law.  But considerable debate about whether it is an absolute ban except as expressly allowed for by Charter.  
(e) Article 51 allows use of force for self-defense.

ii) Jus in bello: What was done in the war.  
(a) Separation was thought to be necessary b/c of inability to reach agreement as to what is lawful to use force.  Then you can still agree on rules for fighting wars – jus in bello.  

(b) State gets benefits from having its civilians treated in a certain fashion and having its soldiers treated humanely as POWs outweighs any benefits they may get through torture and inhumanity.
(c) Breach of the law of war is so big, and reciprocity should be enforced, so this is why forcible counter-measures are allowed.  
(d) But until that time, there is the traditional bilateral reciprocal enforcement model.   
(e) The enforcement is very decentralized, with enforcement usually occurring in national courts.
(f) Reprisals: If one breaches, the other an breach in response.  Reciprocal structure of enforcement

(1) Hostility towards states using force in response to non-forcible breach by another state.  E.g. if Mexico expropriated property of the US, then the US could not use force to retrieve the property.
(g) Counter-measures: 
(1) An illegal non-forcible act must be countered with a non-forcible act.  
(2) If the prior illegality is forcible, then it moves into jus in bello.  
(3) If the breach involves a law of war, then the other state can take forcible counter-measures, even if the breach is non-forcible.  
iii) Why are there rules?
(a) Legitimizes war and overcome problem of domestic division and increase the state’s war-fighting potential, especially for democratic federalist states.
(b) Having rules lessens damage of war – reduces economic cost.  
(c) Encourages more people to join the army.
(d) Makes peace much easier to establish if people have fought humanely during war.  
(e) Jus in bello is relevant to jus post-bellum, since you are usually fighting the war to change the structure of future peace.  After the war and having conquered territory, the winner will have to live with the loser and try to gain their respect.  
B) Where is the law and how is it enforced?
i) Treaties often don’t apply, so customary international law generally prevails.
ii) Customary law will vary depending on various factors.
iii) When court has to adjudicate laws of war case, the court will often look at how institution fits in particularly with case.  
iv) Geneva Convention on the Laws of War of 1949 creates obligation for countries to put their own soldiers on trial if they breach the rules.  
v) Internal enforcement is used, but also allows states to punish third party breaches by the other side or by another party.  

vi) Tension is whether to prosecute and deal with crimes or to move forward and put the problems behind them

II) BASES FOR INITIATING THE USE OF FORCE: 

A) Self-Defense: generally limited to an armed attack; ICJ in Nicaragua limited it to an attack of significant scale.  
i) Anticipatory Self-Defense: do unto others BEFORE t hey do unto you – partly in response to nuclear weapons proliferation.  

ii) During the Cold War, this worked, because there was a system of (regional?) alliances which provided protection – as long as no one outside the alliances got nuclear weapons, who cared?

iii) 9/11 changed all that ( Preemptive Self-Defense: broader than anticipatory self-defense; a nip-in-the-bud strategy; a claim to use unilaterally, and without prior international authorization, high levels of violence to arrest an incipient development that is not yet operations and, hence not directly threatening (YET), but if permitted to mature could be neutralized only at a higher and possibly unacceptable cost.  

(a) “Regime Change” is a corollary to this principle

(b) NOTE: This isn’t new – Clinton used it (drew up plans to attack North Korea).  

(c) 1967 “Six-Day War” ( preemptive strike by Israelis on Egyptian airports.  

(d) How do we assess these claims? ( Acceptance of a new claim is determined by whether it serves the common interests of the aggregate of actors.  

(1) Regime change is probably okay as long as it is a contextually correct manifestation of a an intrinsically lawful action.  

iv) UN Charter: 

(a) Article 24: S.C. has primary responsibility for the maintenance of international peace and security.

(b) Art 25: S.C. determines existence of a threat to peace and makes a recommendation or decides what measures shall be taken.

(1) Art 41: S.C. may decide what measures not involving the use of armed force are to be employed to give effect to its decision.

(2) Art 42: S.C. (if determining that Art 41 is inadequate) may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security.  

(c) Art 51: Nothing impairs right of individual or collective self-defense if an armed attack occurs against Member until S.C. has taken measures necessary to maintain intl peace and security.  
v) Aggression and Self-Defense: Most fundamental policy is prohibition on unauthorized coercion.  Article 2(4): doesn’t flatly prohibit all coercion but only that which in the circumstances operates against he territorial integrity or political independence of a sate or is inconsistent with the purposes of the U.N.

(a) Aggression: [per the Inter-American Treaty of Reciprocal Assistance] 

(1) Unprovoked armed attack by a State against the territory, people or land, sea or air forces of another; or
(2) Invasion by the armed forces of a state through the trespassing of boundaries demarcated.  

(b) Aggression: UN GAR 3314: the use of armed force against he sovereignty, territorial integrity or political independence of another State

(1) Includes: Blockade, bombardment, attack, remote aggression

(2) NOTE: War of aggression is a crime against international peace.  

vi) The Cuban Quarantine: 1962: OAS called for immediate dismantling and withdrawal from Cuba of all missiles.  Cuba accused U.S. of aggression.  Soviets claimed the missiles were for defensive purposes only.  

(a) Maybe U.S. was at fault b/c it intruded on Cuban airspace.

(1) Or it was simply trade.  

(b) Other argument is that the threat against the U.S. was from the Soviet Union.  
(1) Immediate goal of the U.S. was self-defense.  

(2) U.S. immediately reported to the S.C.

(3) Quarantine is a reversible action.  

vii) The Corfu Channel Case, 1949 I.C.J. – Operation “Retail” ( Against international law to assemble a large number of warships and conduct minesweeping operations in that water.

viii) Nicaragua v. U.S., 1986 I.C.J.: Nicaragua argues that U.S. has recruited, trained, armed, equipped, financed, supplied and encouraged military and paramilitary actions against Nicaragua.  

(a) Court notes that funding resistance is not a use of force.  What about Al-Queda?...

(b) U.S. argues that it was exercising its right to collective self-defense.

(1) Rule: For self-defense (collective in this case), must show that there was an armed attack against El Salvador, Honduras or Costa Rica.

· Provision of arms to opposition in another State IS NOT a use of force.

· Court takes into account the actual conduct of the states in question.  

· El Salvador declared itself the victim of an armed attack – much later than when the U.S. started helping.  
(c) DISSENT: Nicaragua has tried to overthrow the gov’t of El Salvador.  

ix) Iran v. U.S.: 2003 ICJ: Iraq declared naval war zone after Iraq entered its Western half.  A tanker War developed.  States provide naval escorts to oil vessels transiting the Persian Gulf.  Kusaiti tanker hit by a missile near Kuwait harbor.  U.S. attributed the attack to Iran.  3 days later, U.S. attacked an offshore oil platform.

(a) RULE: Self-Defense: U.S. must show that attacks had been made upon it for which Iran was responsible; and those attacks were of such a nature as to be qualified as “armed attacks.”
(b) Holding: not sufficient showing
(1) Silkworm missile fired more than 100km away couldn’t be aimed at that specific ship.
(2) Also, no evidence that U.S. helicopters were fired upon by Iranian gunboats.  
(3) Also, no evidence that the mining was aimed specifically at the U.S.  

B) Humanitarian Intervention: 

i) Introduction: Ancient doctrine; almost like an act of charity; long authorized by international law where essential rights are habitually violated.  

(a) It’s clear that intervention is justified, but how should it be effected?

ii) Entebbe: Israeli rescue in Uganda with nationals on hijacked plane.  Definitely infringed the sovereignty of Uganda.  Normally, this is prohibited under the UN Charter, but it was necessary.
(a) NOTE: Initial act of piracy occurred in Athens.  Piracy is an international crime subject to universal jurisdiction.  

(b) Appears justified as humanitarian intervention

(c) Other Interventions in Africa: 

(1) May 1978: Angolan troops go into Zaire and occupied two towns.  France and Belgium responded.  Belgium had about $1 billion invested in the area.  France may have had other purposes (putting a dent in Belgian power in the area).

· THEME: Intervention?  Or non-belligerent interposition?  

· Seem to think that intervention would be okay.  Interposition is a problem b/c you’re still busting up the UN Charter.  

iii) Tehran Hostage Rescue Mission: Illegally detained U.S. hostages.  
(a) NOTE: U.S. could justify this as humanitarian intervention, self-help, or even diplomatic protection.  

iv) Pro-Democratic Intervention: 

(a) Grenada: October 1983.  Invitation from the Grenadan Governor General to restore order to the island, collective security request from OAS and the need to evacuate 100 U.S. medical students.  

(1) Article 2(4): All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.
(2) Reisman: will and consent of the governed is (or at least should be) a key principle of political legitimacy; First purpose of international law is to serve the self-determination purpose.  
(3) Schachter: Doubts that the first purpose of international law is to serve self-determination.  
· Jus Cogens: rule against unilateral recourse to force (except in self-defense).  
· Says that Reisman is arguing that it must now be “reinterpreted” so as to subordinate its prohibition to the right of states to overthrow despotic regimes.  
· Notes that the U.S. NEVER asserted that democratic rule in Grenada was a goal.
· BUT, in Iraq, it was asserted as a goal (maybe a secondary goal).
(b) Haiti: S.C. authorizes use of force of diplomacy.

(1) UNSC Resolution 940 (1994): authorizes members to form a multinational force to go into Haiti and remove the military leadership.  (Brazil and China abstained)
· Founded upon the massive human rights violations and the need to restore the elected gov’t

(c) NOTE: Right to democratic governance is NOT jus cogens.  

(d) Responsibility to Protect: Prevent, React and Rebuild.  

(e) Responsibility to Protect – Principles for Military Intervention: says that it’s an exceptional and extraordinary procedure.  Justified by:

(1) Large scale loss of life,

(2) Ethnic Cleansing, 

(3) Rape, Terror

(4) Also calls on Permanent Five to abstain from using veto power to obstruct such action.  
III) THE CONDUCT OF HOSTILITIES: 

A) Overview: 

i) Case Concerning Oil Platforms (Iran v. U.S.): See above.
(a) Rule: Whether the response to an armed attack is lawful depends on observance of the criteria of the necessity and the proportionality of the measures taken in self-defense.
(b) U.S. said that the platforms collected intelligence.  It got some documents that supported this proposition.  

(c) Holding: Warship was damaged but not sunk, so the action is not proportionate.

(d) They said it was necessary (evidence that the platform did in fact collect intelligence.  

(e) Separate opinion said that the platforms were too remote from the incidents in question (also says that the incidents do not constitute an “armed attack”)

(1) Didn’t fulfill proportionality or necessity.  

ii) Qana: Israeli artillery fired on a UN compound and killed 100 Lebanese civilians sheltered in the compound.  Justification for using artillery in such close proximity was Israeli casualties (erroneous).  Israel said it didn’t have helicopters in the region, but amateur video shows the helicopters there.  U.N. posts fire warning flares.  Israeli t.v. showed civilians in the compound the day before.  

(a) Technological factors hamper humanitarian law.  

(b) Rule: Article 57(2)(b) of First Additional Protocol to the Geneva Convention says tht attack shall be cancelled if it becomes apparent that the objective is not military or would result in loss of civilian life.  

(c) Suggests that proportionality should be a complex equation including the civilian factor and the importance of whatever was bombed.  

iii) Common Article 3, Four Geneva Conventions of 1949: In the case of armed conflict not of an international character occurring in territory of one of the Parties, each Party shall apply as a minimum:  

(a) Persons not involved or members of the military who have laid down their arms shall be treated humanely 

(b) To this end, the following are prohibited at any time and in any place:

(1) Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;

(2) Taking of hostages

(3) Outrages upon personal dignity

(4) Passing of sentences and carrying out of executions w/o previous judgment pronounced by a regularly constituted court

(c) The wounded an sick shall be collected and cared for.

iv) Recent Modifications to Geneva Conventions (1977): 

(a) Article 35(3): ban methods of warfare that are intended to cause widespread damage to environment.

(b) Articles 43 and 44: 

(c) Articles 51 and 52 require a military objective.  

(d) Protocol II applies to internal conflicts (80% of casualties have been non-international).  

v) Protocol Additional to the Geneva Conventions and relating to the Protection of Victims of International Armed Conflicts: 1979: 

(a) Article 51(4): Indiscriminate attacks are prohibited (not aimed at specific military objective

(b) Article 51(5): Following are indiscriminate:

(1) Bombardment that can’t differentiate between military and non-military

(2) Attacks limited to military targets.

vi) Physicians for Human Rights v. Commander of IDF Forces in Gaza Strip, Israeli Supreme Court, May 30, 2004: Israel is exercising its right to self-defense.  IDF operations subject to international law.  

(a) Rule: Military activities require the following:
(1) Rules of conduct be taught to all combat soldiers; 
(2) Procedures be drawn up that allow implementation of these rules.

· Humanitarian Hotline. 
(b) Positive Duty (protect lives of locals) and Negative Duty (not to harm the lives and dignity of locals)

vii) Note: Cluster bombs and mines are particularly dangerous to civilians.  

viii) Legal Consequences of the Israeli Wall, ICJ 2004: The wall lies within occupied territories (home to 237,000 Palestinians).  New administrative regime.  Also, no territorial acquisition resulting from the threat or use of force shall be recognized as legal.  
(a) Holding: 4th Geneva Convention DOES apply to the Palestinian territory.  Convention applies to areas that are occupied.  
(b) Rule: 4th Geneva Convention applicable when two conditions are met:
(1) An armed conflict exists (regardless whether a state of war is recognized); and
(2) Conflict has arisen between 2 Parties.  

(c) Rule: 4th Geneva Convention – Occupying Power shall not deport or transfer parts of its own civilian population into the territory it occupies.  
(d) Holding: ICCPR applicable in war or in peace ( undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, w/o distinction of any kind, such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

(e) Note: Argument that its protecting itself doesn’t work b/c they shouldn’t even be there.  

(f) Also, they would’ve incorporated 16% of the West Bank territory.

(g) Holding: The wall gives expression in loco to the illegal measures taken by Israel with regard to Jerusalem and the settlements.  

(h) Holding: Israel cannot rely on a right of self-defense or on a state of necessity in order to preclude the wrongfulness of the construction of the wall.    Must return land.  
ix) Beit Sourik Village Council v. Israel, Israeli Supreme Court, 6/30/04.  

(a) RULE: Belligerent occupation: must balance military authority with the rights, needs and interests of the local population.  

(b) Proportionate? ( Three Elements:

(1) Appropriate Means Test (rational means): 

(2) Least Injurious Means: 

(3) Proportionality in the narrow sense.  

(c) Holding: Fails the third step.  Council had a less intrusive plan than the military commander.  

(1) The separation of the local inhabitants from their land injures them.  

IV) INDIVIDUAL CRIMINAL LIABILITY IN WAR: Strongest instrument of enforcement of the laws of war.  
A) Aggression: Nuremberg: Said the following acts are crimes coming within the Court’s jdxn:

i) Crimes Against Peace: planning and waging a war of aggression

(a) Charter said that this is the accumulated evil.  

ii) War Crimes: violations of the laws or customs of war.  

iii) Crimes Against Humanity: murder, extermination, enslavement, deportation.  

iv) Points to Kellogg-Briand Pact, but this has no enforcement mechanism.  

v) Crimes against int’l law are committed by men – not by abstract entities and only by punishing individuals who commit such crimes can the provisions of international law be enforced.

vi) NOTE: Following an order has never been a valid defense.  

B) War Crimes: Judgment of The International Military Tribunal for the Trial of German Major War Criminals, Nuremberg, 9/30 and 10/1/1946.  
i) Murder, ill treatment, slave labor, plundering, conspiracy to commit everything

ii) Political opponents murdered before the war.  

C) International Criminal Tribunal for the Former Yugoslavia, Slobodan Milosevic, Indictment, 10/8/01

i) Provided financial assistance, political assistance, participated in providing support to forces, directed organs of gov’t to create armed forces…

D) Rome Statute, 1998: Court shall have jdxn for war crimes.  War Crimes means:

i) Willful killing; 

ii) Torture;

iii) Wilfully causing great suffering; 

iv) Compelling POW to serve in armed forces

v) Deportation;

vi) Taking Hostages

vii) Intentionally directing attacks at civilians

viii) Anything non-military.

ix) Making improper use of a flag of truce

x) Killing or wounding someone who surrendered; 

xi) Declaring that no quarter will be given; 

xii) Pillaging a town or place

xiii) Employing poison

xiv) Employing poisonous gases

xv) Intent is critical to any indictment.

E) The Issue of Command Responsibility: 

i) Yamashita v. Styer, Commanding General, U.S. Army Forces, Western Pacific, U.S. 1946: failed to discharge his duty as commander to control the operations of the members of his command.  Military governor of Philippines.  Failed to protect POWs.  

ii) International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. Dario Kordic, 2001: Politician.  No formal position in the chain of command, but was associated with the military leadership.  Prosecution claimed he was responsible for planning and ordering the crimes which were committed by HVO units.  He was not in the top echelon.  Sometimes issued orders.  

(a) Substantial influence is not enough control to be criminally liable.  

(b) Holding: HE possessed neither the authority to prevent nor to punish the perpetrators.  
V) TERRORISM: In 1986, Syria wanted a conference to define and differentiate National Liberation from Terrorism.  The West was against it and the Arab states were all for it.  
A) U.N. Security Council Resolution 1267, 1999: Says Taliban should hand over Bin Laden.  Imposes sanctions and limits air travel to and from Afghanistan.  
B) U.N. Security Council Resolution 1368: Unequivocally condemns 9/11.  Regards such acts, like any act of international terrorism, as a threat to international peace and security.  
i) Stresses that those giving aid to terrorists will be held accountable

C) U.N. Security Council Resolution 1373: 2001/2002: All states shall:
i) Prevent and suppress the financing of terrorist acts;

ii) Criminalize the willful provision or collection of funds by their nationals to carry out terrorist acts; 

iii) Freeze funds of terrorist and related organizations; 

iv) NO state can give support to a terrorist; 

v) EVERY state should deny safe haven to those who finance, plan support or commit terrorist acts.

vi) Close connection between terrorism, money laundering and drugs.  

