Study list:

1. Naturalism v. Positivism, norm v. state consent

a. Naturalism:

i. Norms are int’l law, they are binding even on non-consenting states.

ii. States can always argue not true int’l norms, but you just exert your norms over us.

iii. Universal norms are int’l law.

b. Positivism

i. Emphasize on state practice and state consent. By treaties, etc.

c. Some law, like against torture, you can argue it is naturalism as well as positivism.

2. Source of int’l law, ICJ article 38

a. Int’l conventions (treaties)

b. Int’l custom (CIL)

c. General principles of law recognized by civilized nations

d. Judicial decision and the teachings of the most highly qualified publicist of the various nations.

3. Territoriality

a. Traditional notion of

i. Sovereign enjoys absolute power and exclusive jdx within the territory.

ii. Principle of non-interference in internal affairs

iii. Sovereign immunity (state is not answerable to anyone within its territory)

iv. Equality among states

b. Libya and Chad border dispute

i. Submit jdx to ICJ

ii. ICJ handles only disputes b/w nations, has no compulsory jdx unless

1. Parties voluntarily submit the dispute to ICJ, or

2. Parties agree in treaties that arising disputes will resolve in ICJ.

3. Connect to the Nicaragua case, ICJ as judicial body v. SC as political body of UN.

c. Rainbow Warrior dispute

i. Greenpeace is NGO. French secret agents blew the Greenpeace vessel into the ocean while the vessel was parked in NZ and killed one person on board.

ii. NGOs are very important and push the formation of large portions of int’l law

iii. NGOs include labor unions, multinational corporations, int’l lobbyists, and non-profit organizations.

iv. Combatant immunity does not apply to French secret agents. No spies and sabotages. 

v. Parties submit the dispute to UN secretary-general. France breached the solution, and did not formally apologize to NZ.

d. Cyprus Dispute

i. Mainly the treaty of guarantee dispute. Note the application of VCLT.

4. VCLT

a. 2, treaty is an int’l agrmt concluded b/w states in written form and governed by int’l law. Reservation is a unilateral statement made by a state when adopting a treaty purporting to opt out the legal effect of certain provisions.

b. 3, an int’l agrmt does not fall into the treaty defined in article 2 shall not affect the legal force (oral, unilateral declaration, etc)

c. 7, a person act in full power can act to bind a state. Person has true full powers, or heads of state, government, ministers for foreign affairs, head of diplomatic missions, representatives accredited by states

d. 8, State’s subsequent ratification can bind a state.

e. 19/20/21, 20, pty can reserve and becomes a pty to the treaty if one other pty accepted, and it is in force from that point on, an objection by another pty does not mean treaty is not in force b/w the 2 states, unless the objecting pty’ intention is definite. 21, legal effect of reservation, the reserving pty cannot complain the violation of the reserved portion, does not mean that the non-reserving pty cannot. 19, reservation cannot be incompatible with the object and purpose of the treaty.

f. 26, Pacta sunt servanda, every treaty in force is binding upon the parties to it and must be performed by them in good faith.

g. 27, a pty may not invoke provisions of its internal law as justifications for its failure to perform a treaty.

h. 31/32, 31, good faith, plain meaning in context, in light of object and purpose. 32, supplementary means of interpretation, including preparatory work of the treaty and the circumstances of its conclusion, can only work to confirm, not to defeat the meaning, or determine the meaning when using 31 leads to ambiguity or absurdity. 

i. 51/52, 51, coercion of a representative of a state may void a treaty. 52, a coercion is the threat or use of force in violation of the principles of int’l law embodies in the charter of the UN.

j. 53/64, 53, jus cogens cannot be derogated by treaties. 64, only new jus cogens can replace previous jus cogens.

k. 42/45, 42, pty may only impeach the validity of a treaty through the present convention, or terminate/denounce a treaty based on the treaty provision or this convention. 45, state may not invalidate or terminate a treaty on the ground of competence, corruption of the representative, material breach, or fundamental change of circumstance, if it expressly agreed or continue to operate or acquiesced after knowing the condition.

l. 54/56/60, 54, termination of a treaty can take place in accordance with the provisions of the treaty, or by consent of all parties. 56, cannot terminate/denounce a treaty with no termination/denunciation provision unless the parties intended such possibility; or such right of denunciation was implied by the nature of the treaty; 12 months notice should be given. 60, Material breach by one party gives right to the non-breaching pty to suspend the operation of a treaty in whole or in part, by all parties’ unanimous consent, by the affected pty, or by a non-breach pty if the breach changes the position of every pty.

5. CIL

a. (1) A general and consistent state practice (2) out of a sense of legal obligation (opinio juris).

b. UN GA Res. are not directly binding, but generally evidence CIL.

c. Paquete Habana

i. Int’l law is part of out law

ii. CIL is an ancient usage gradually ripening into a rule of int’l law

iii. CIL is to be recognized by US courts “where there is no treaty, no controlling executive or legislative act.”

d. CIL on Expropriation, 

i. Calvo (rejects state responsibility, judged by national forum), 

ii. Hull (prompt, adequate, effective), 

iii. Texico, Dupuy not only count the overall number of votes, but also focus on the number of votes/abstention from different representing groups.

6. Formation of States

a. Attributes of states (permanent population, defined territory, government, capacity to enter into relations with other states)

b. Self-determination v. presumption in favor of continuity of states

i. Special circumstance may give rise to a stronger reason of self-determination

ii. Has to be people first. (common language, history, culture, race/ethnicity, way of life, and territory)

1. Raise the question of how find do we draw the people, what if no territorial continuity, nomads, and diaspora?

iii. How can self-determination be satisfied?

1. Secession is not the only solution

2. Autonomy, political right, language right are preferred solutions (Aaland Island, Quebec)

iv. UN charter 1(2) to develop friendly relations based on respect for the principle of equal rights and self-determination of peoples, and 73, assist them in the progressive development of their free political institutions.

v. Conflict with doctrine of non-interference, do not interfere with territorial integrity and national unity/political unity of any state (1960, Declaration of granting ind. to colonial countries and peoples, and 1970 the friendly relations declaration)

vi. Uti possidetis, respect of territorial status quo

vii. Obligations of the parent state and international community to the group seeking secession.

1. Self-determination v. doctrine of non-interference with internal affairs

2. Self-determination v. threat to international peace and security

c. 2 views on recognition of new states, declaratory (Montevideo convention), constitutive

d. Problems to resolve

i. Treaty obligations

1. Continuity, Vienna convention articles support

2. Clean slate, US 3rd statement supports

ii. Membership in int’l organizations

1. Russia Alma Ata declaration, the quid pro quo for getting UN PM position.

iii. Assets and liabilities

e. Change of government

i. Usually routine

ii. Extra-constitutional change

1. Tobar doctrine promote the withholding of recognition to promote democratic transfer of power

2. Recognition of a government is not equal to approval of a government, is not equal to maintain diplomatic relationship with a government.

iii. Self-determination or extra-constitutional change

7. UN

a. Tension b/w charter 1(1) respect for human rights and for fundamental freedoms for all, without distinction as to race, sex, language, or religion; and 2(7) principle of non-interference of int’l affairs.

b. SC charters, 23 establish p5, 24 confer on SC primary responsibility for the maintenance of int’l peace and security, 25 members’ obligation to carry out SC decisions, 27 and voting of veto power of p5)

c. The apartheid story in SA

i. SC imposed armed embargo on SA

ii. SC made the decision based on threat to the maintenance of int’l peace and security, not on apartheid.

iii. SC’s decision is binding on all UN members.

8. Int’l law and domestic law

a. Monism and dualism

i. Monism, int’l law is superior to domestic law in case of conflict, and judiciary is bound to give effect to int’l law

ii. Dualism, int’l law is a separate and independent plane from domestic law, judiciary does not give effect unless it is incorporated into domestic law.

b. US (b/w 2 poles)

i. Paquete Habana, Int’l law is part of our law.

ii. VI(2), treaties are supreme law of the land. 

1. It simply means that treaties can trump inconsistent state law.

2. Even so, not all treaties are supreme law of the land.

3. Only self-executing treaties are supreme law of the land. Non-self-executing treaties are not supreme law of the land.

a. Foster v. Elam, distinguish a non-self-executing treaty from a self-executing one, and ruled that a non-self-executing treaty is not the accessible to the US court without legislative action.

b. How can you tell, Calos Vazquez, 4 factors, 3 bites of the apple (parties, Senate, court)

i. The parties intended treaty to be accomplished through domestic legislation

ii. Address an issue requires domestic implementing legislation as a constitutional matter (criminating certain conduct)

iii. The provisions are not binding (like UN charter)

c. Do not create private c/a.

iii. Treaties v. Constitution, can treaties violate the Constitution?

1. Missouri v. Holland, can violate the 10 A under N&P clause, Congress can do it otherwise cannot do under the N&P clause.

2. Reid v. Covert, cannot take away 5 A and 6 A right (civil rights)

iv. Treaties v. Domestic Law (Federal Law)

1. VCLT article 27, state cannot invoke provisions of domestic law as justifications for its failure to perform a treaty.

2. Last-in-time rule, violations by US of the 1963 Vienna Convention in Breard, LaGrand, and Mexico.

3. The charming Betsy doctrine and the plain meaning rule (the PLO case)

4. Can the president unilaterally change the meanings of a treaty (The ABM treaty case)?

a. Different view b/w Sofaer and Biden

b. The Biden condition: treaty should be interpreted in accordance with the shared understanding by the Executive and the Senate. Congress have on-going authority to advise and consent the new interpretations by the executive branch. – NO constitutional basis.

v. CIL v. Domestic Law

1. Paquete Habana, CIL is recognized by US courts, but ranks below treaties, controlling executive and legislative actions.

2. President and high-rank officials can violate CIL, in order to advance CIL (Garcia, Paquete Habana).

vi. CEA v. Treaties, under art I(8), NAFTA and WTO, ct de facto agree to CEA in made in USA foundation
1. Restatement 303(e) of foreign relations of law, CEA can be an alternative to the treaty, which procedure should be used is a political judgment. 

9. US Courtroom to int’l law claims

a. ATCA: the district cts shall have original jdx of any civil action by an alien for a tort only, committed in violation of the law of nations or of a treaty of the United States.

b. Jdx: Filartiga, Judge Kaufman resolves that ATCA is the jdx basis for alien tort claim in the human rights area.

c. C/a: 

i. Alvarez-Machain clarifies the c/a issue: not all torts in violation of the law of the nations have c/a under ATCA. It implicitly recognizes c/a in cases where there are int’l consensus, like torture and slavery, in addition to the very old c/as: offenses against ambassadors, violation of safe conduct, and piracy.

ii. TVPA (Torture Victim Protection Act) creates private c/a for tortures.

d. Act of state doctrine as defense. The Sabbatino and the Second Hickenlooper Amendment.

i. US doctrine, US courts should refrain from judging the sovereign acts of another state within that sovereign’s territory.

ii. Fidel wins in Sabbatino, Congress passed the Second Hickenlooper Amendment to overrule Sabbatino in expropriation cases where there is a violation of international law. 

iii. The Bernstein exception, congress can act expressly and specifically to relieve its courts of traditional act of state restraint.

10. Domestic Law in the Int’l Arena.

a. Type of jdx: prescriptive, adjudicative, jdx to enforce.

b. Prescriptive Jdx:  state’s authority or competence to promulgate law applicable to person or activities.

i. Concurrent jdx

ii. Territoriality

iii. Effect

1. The Lotus case, concurrent jdx, territoriality, and effect

2. Alcoa effect test (agrmts intend to have effects in the US, and agrmts do have substantial effects in the US)

3. Timberland comity test was overruled by Hartford, keep Alcoa alive, but refrain from extreme situations where there is true conflict of laws. If a person subject to regulation by two states can comply with the laws of both, there is no true conflict.

iv. Nationality

v. Protective

1. counterfeiting currency, or some other important state interest

2. Pizzarusso, visa application in Canada case. Romero-Galue, foreign national on foreign vessel on high seas. Minor state interest, seems abused by US.

vi. Universal

1. Serious crimes against int’l community, any state can act for int’l community.

2. Piracy, War Crimes, Genocide, and Slave Trade

3. Eichmann, Genocide gives rise to universal jdx, but somehow suggest universal jdx is secondary, only if the first jdx declared to exercise jdx, or is a jdx non conveniens, could the 2nd jdx exercise jdx.

vii. Helms-Burton Act

1. What is traffic, who is the trafficker?

a. Any direct or indirect use of expropriated property by Cuban during the Cuban revolution is traffic.

b. Traffickers cannot be Cubans, but aims at 3rd pty countries like European hotel chains.

2. The int’l outcry. 

a. The Inter-American juridical committee, claims against a state for expropriation cannot be enforced against a private pty, any use by nationals of a 3rd state, directly or indirectly, does not violate int’l law. The enforcement of such claim against the property of nationals of 3rd state contrary to the norms of int’l law could itself constitute a measure tantamount to expropriation.

b. Defense by Clagett, the 3rd state’s interest in protecting its national ability to traffic in confiscated property is no greater than US’ ability to protect its nationals from further interference of the property and the ability to ultimately recover it.

c. Has been suspended by the Clinton and Bush administration.

c. Adjudicative Jdx: state’s authority or competence to subject persons or things to its judicial processes.

i. Rule of law: a violation of domestic law or international law by a private party does not influence adjudicative jdx. But a violation of treaty or CIL by a government agency may. Kidnapping violates international law, while luring does not violate international law.

ii. Eichmann, Illegality is waived, or even though it is not waived, it does not influence Israel’s ability to exercise jdx.

iii. Rauscher, violation of extradition treaty’s specialty clause mandate the expatriate of criminal D.

iv. Ker, the manner someone is rendered in front of the court does not defeat ct’s adjudicative jdx.

v. Alvarez-Machain, ct surprisingly ruled a governmental agent’s snatch action not a violation of the extradition treaty b/c the treaty did not explicitly outlaw snatch actions. Wrong decisions, b/c it is a violation of extradition treaty, and a violation of CIL (a state cannot exercise police power in the territory of another state), to restore status quo, Machain gets to go home.

vi. Dokmanovic, luring is not a violation of int’l law, no problem as for adjudicative jdx purpose.

11. Int’l Human Rights Law

a. 3 generations, negative (rights against states), positive, and collective rights.

b. ICCPR

i. Include prohibition of (1) slavery, (2) torture, (3) discrimination on grounds of race, gender, religion, language, political opinion, nationality, ethnicity, birth or other status, and the prohibition of (4) arbitrary arrest or (5) interference with privacy.

ii. Protected rights are: the right to a fare trial, the right to marry, the right to own property, the right to political asylum, the freedoms of religion and expression, freedom of movement, freedoms of peaceful assembly and association, establishment of free elections and equal access to public positions.
1. Article 2, states refrain from discrimination based on race, color, sex, language, religion, political opinion, nationality.

2. Article 6, right o life, in countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes (US abandoned death penalty for a period of time, that raises a question whether death penalty is legal today)

3. Article 6, death penalty shall not be imposed on person below 18 years of age or on pregnant woman.

4. Article 20, prohibition of war propaganda and hate speech.

iii. US accepted in 1992 with RUDs.

1. Reservation: A pty to a multilateral treaty can suspend the effect of one provision by its own unilateral action.
a. Limit the effect of ICCPR provision dealing with war propaganda and hate speech (article 20), capital punishment (article 6), the definition of “cruel, inhuman or degrading treatment” (article 7), reduction of penalties for criminal offenses (article 15(1)), and segregation of juvenile and adult offenders (article 10(2) and 14(4)).
2. Understanding: Dovetail obligations to domestic constitutional doctrine. May not prevail, weaker than reservation as for legal effect, reservation is an opt-out.

a. May be offensive to international judges that our domestic judges determine what int’l HR item is. We don’t give a damn what the world think.
a. The understandings state the US interpretation of ICCPR provisions dealing with nondiscrimination (article 2 and 26), compensation for unlawful arrest (article 9(5) and 14(6), segregation of accused and convicted persons (article 10(2)), the purpose of incarceration (article 10(3)), the rights to counsel, compelled attendance of witness, the prohibition of double jeopardy (article 14(3)), and federal-state relations (article 50).
3. Declaration:
a. ICCPR is not self-executing.
iv. Basically US accepted the treaty based on what it has already done domestically.
v. How do you view US RUDs?
1. US argue we are not taking any obligation without being able to fulfill it. We are taking it seriously, that is why we have RUDs.
vi. Michael Dominguez v. Nevada, individual cannot challenge violation of ICCPR in US courts. Only other state can complain, but only a letter, nothing else.
c. ICESCR (US is not a pty)

i. A lot looser than ICCPR, “pty undertakes to take steps… to maximum of this available resource, with a view to achieving progressively the full realization of the rights recognized by this covenant…”

ii. Programmatic nature, Reporting requirements

iii. Equal opportunities for work, healthy working conditions, decent housing, equal promotion, right to rest

d. Right to food (US is not a pty)

i. Obligation to respect, protect, fulfill (facilitate, provide)

e. CEDAW

i. Eliminate all discrimination against women in all matters relating to marriage and family relations, ensure women’ right to enter into marriage, choose a spouse, choose a family name, profession and occupation, equal rights and responsibility as parents, equal rights to decide freely and responsibly on the number and spacing of their children and to have access to the information, education and means to enable them to exercise these rights (state provide birth control?)

ii. A lot to ask state, law enforcement, women and children shelter, and ensure economic self-sufficiency of women.

iii. Torture v. domestic violence, state act v. state responsibility

f. Asian values – collectivism v. individualism, are trading human rights for economic development, or political leaders use that excuse to get rid of political rivalries?

12. Int’l Humanitarian Law

a. Lieber code, 1863

i. Military necessity consists in the necessity of those measures which are indispensable for securing the ends of the war (there is a proportionality element to it), admits mistakes of military commanders, accidental killing of civilians, destruction of property, obstruction of traffic, travel, communications, appropriation for the subsistence and safety of the army, and deception

ii. Does not admit cruelty, the infliction of suffering for the sake of suffering or for revenge, or the use of poison in any way, or wanton devastation of a district, or any act of hostility which makes the return to peace unnecessarily difficult.

iii. Allow starving civilians, so that it lead to the speedier subjection of the enemy. The citizen of native of a hostile country is thus an enemy, and is subject to the hardships of war.

iv. Limited discriminated treatment of civilians and combatants, “as much as the exigencies of war will admit.”

b. Hague/Geneva Conventions

i. Protection of noncombatant

ii. Humane treatment of captured combatant

iii. Limits on means, ban of chemical/poison gas weapons, biological weapons, anti-personal mines (US and SK are objectors), nuclear weapon non-proliferation.

iv. Obligation to distinguish military targets from civilian population

1. Protocol one to the third Geneva convention

a. Basic rules of discrimination

b. Prohibits indiscriminate attacks, use of human shields

c. Requires maximum effort to verify military targets from civilian population, prohibit area bombing

c. Nuclear Weapon Cases

i. Arguments and defeat of genocide, poison, factual nuclear non-proliferation means CIL of prohibition of NW (not out of a sense of legal obligation), int’l humanitarian principles of discrimination, but ct did not take all arguments in whole and defeat in whole, instead ct defeat arguments one by one.

ii. Paragraph 96, right to survival and right to self-defense may justify use of NW. Jus ad bellum, not jus in bello. Right to survival does not make legal the use of WMDs. NK has a good argument to use NW under this reasoning.

d. Economic Sanctions

i. Authorized to SC under article 41, no restriction on SC. Nothing in the Charter prohibits SC from taking ES against a state.

ii. But can argue charter is constitutive treaty and subject to jus cogens norms of IHR.

iii. Long term ES has proven to do more harm than a short-term war.

iv. Are they subject to proportionality?

v. Do they conflict with IHR norms and international humanitarian norms (i.e., discrimination)?

e. US treatment of prisoners in Guantanamo Bay

i. Third Geneva Convention definition of POW (US is a pty)

1. Article 4, 1, members of an armed force of a pty. 3, members of regular armed forces of a government or authority not recognized by the detaining power. 4, persons work for the army. 2, member of other militias and members of other volunteer corps, and members of resistant force, but has to meet 4 conditions: military chain of command, being commanded by a person responsible for his subordinates, uniform requirement, having a fixed sign recognizable at a distance, carrying weapon openly, conducting operations in accordance with the laws and customs of the war.

a. Does the 4 conditions in 2 implied in 1 and 3? (US position)

2. Article 5, any issue on whether you are a POW, you stand in the POW line until your id is resolved by a competent tribunal.

3. Lawful combatants, unlawful combatants, criminals. US created huge groups of unlawful combatants.

4. If you are POW, you are not a criminal, get repatriated after the war ends. Red Cross can survey the condition of detention. Get correspondence, get forwarded pay from your own government, get treated fairly, equal housing as the detaining power.

5. Does not shield you from war crimes. However, you can get a fair trial. 

ii. Protocol I to Third Geneva Convention definition of POW (US is not a pty)

1. A POW can be someone carries arms openly during each military engagement, and during such times as he is visible to the adversary.

iii. Protocol I: extension to right to fair trial to combatant who does not meet POW requirement

1. A non-POW shall be given protections equivalent in all respect to those accorded to prisoners of war by the third convention and by this protocol, i.e., right to a fair trial.

2. Can argue Protocol I has become CIL and binds US.

iv. Third Geneva Convention about POW’s right to a fair trial and punishment, in all respect equal to the detaining power grants to its own military men.

v. ICCPR: 

1. article 14, right to a fair trial, right to be informed of his crime, right to defend himself, right to call a witness, right to a lawyer, right to appeal, etc.

2. article 4, public emergency, can derogate the obligations, but has to immediately inform secretary general of the UN.

vi. US implied the conditions in 4.A.2 to 4.A.1 and/or 4.A.3 (Geneva Convention III), and decided that the Taliban and Al-Qaida’s army are not POW. 

1. Traditionally, criminals, or POW. US expanded unlawful combatant from traditional small group of spies and sabotage to the whole army. 

13. Int’l Criminal Law

a. The London Charter sets up the Nuremburg Court.

b. Ad hoc criminal ct (set under Article VII by SC, prosecute genocide, crimes against humanity, war crimes, for Rwanda and Yugoslavia only.)

c. ICC

i. Statute itself

1. genocide, crimes against humanity, war crimes

2. territoriality and nationality jdx bases

3. who can start a case, state refer, SC refer, or prosecutor initiate.

4. SC can suspend investigation for 12 months.

5. Doctrine of res judicata, avoid double-jeopardy, avoid sham prosecution.

d. The Pinochet Story

i. Head of state immunity v. the torture convention

ii. Traditionally, head of state enjoys immunity from all crimes.

iii. After the torture convention, things changes.

iv. Lords ruled that no immunity shield head of state from crimes of torture. Lords reasoned that either the head of state immunity was implicitly repealed by the torture convention (the torture convention’s purpose will be frustrated since all tortures under the color of office are forbidden), or the obligations of Chile under the torture convention override its objections on the ground of immunity.

v. Lords did not block Pinochet’s extradition, but said the British Home Secretary made the final decision. 

vi. The torture convention uses universal jdx theory to its basis for jdx to prosecute torture criminals.

14. Use of force

a. Traditional Charter Law

i. 2(4), prohibition of use of force, “all members shall refrain from the threat or use of force again the territorial integrity or political independence of any state.”

1. Expansive reading, all military intrusions constitute a use of force against territorial integrity, or political independence.

2. Limited reading, as long as you do not have to intent to interfere with the territorial integrity or political independence of the state, it is ok to use force.

3. With only 2 exceptions: self-defense under article 51, and military measures authorized by the SC under Chapter VII (and by extension of regional organizations under Chapter VIII) in response to any threat to the peace, breach of the peace of act of aggression.

ii. 51, right of self-defense, nothing shall impair (1) the inherent right of (2) individual or (3) collective self-defense (4) if an armed attack occurs against a member of the UN, (5) until the SC has taken measures necessary to maintain int’l peace and security.

1. 51 authorizes pre-emptive self-defense?

a. If an armed attack occurs against a member of the UN, following this reasoning, 51 precludes the right of pre-emptive self-defense.

b. Practically, it seems good until the second Iraq war.

c. Bush pushed too far, failed the imminent threat test.

d. A great deal of skepticism about starting wars. 

e. Every time a new exception is created, it is subject to abuse.

f. The report of the high-level panel on threats, challenges and changes, a more secure world: our shared responsibility, agreed that pre-emptive self-defense is CIL, “a threatened state, according to long established int’l law, can take military action as long as (1) the threatened attack is imminent, (2) no other means would deflect it and (3) the action is proportionate.”

g. The Panel expressly denied right to preventive or anticipatory self-defense actions. Any preventive or anticipatory self-defense, state has an obligation to resort to SC. If SC decides not to take action, state has to abide to SC’s decision. 

i. Some states argue that anticipatory self-defense should be legal under 51 because the potential harm from some threats is so great that one simply cannot risk waiting until they become imminent, and that less harm may be done by acting earlier. A good example is terrorists are armed with nuclear weapon.

ii. The Panel respond that argument by “in a world full of perceived potential threats, the risk to the global order and the norm of non-intervention on which it continues to be based is simply too great for the legality of unilateral preventive action, as distinct from collectively endorsed action, to be accepted.” The Panel says affirmatively, “We do not favor the rewriting or reinterpretation of article 51.”

2. Self-defense includes collective self-defense. NATO, the Washington treaty is a treaty on collective self-defense.

3. Until SC has taken measures …, does that mean when SC exercise the police power, and state has to stop its unilateral action?

iii. Iraq war I is an example of collective self-defense.

1. SC resolution 660, 661, 678, 687, 1441

2. 678, authorizes use of force, “use all necessary means to uphold and implement resolution 660 and all subsequent relevant resolutions and to restore int’l peace and security”

a. One way to read it, authorize use of force up to 678.

b. Another way to read it, authorize use of force up to 1441.

c. Problem with the 2nd reading is “…and to restore int’l peace and security in the area.” 660 declared that Iraq’s occupation of Kuwait was a threat to int’l peace and security, to restore int’l peace and security means that Iraq left Kuwait. Under the interpretation method of “reading the K as a whole,” does not mean authorization of use of force beyond restoring international peace and security.

3. 1441, material breach, warn Iraq that it will face serious consequences, suggests possible use of force. But paragraph 12 clearly suggests otherwise, “nothing will happen before the report, and decides upon the receipt of the report the situation and the need for full compliance with.” So under the interpretation method of “reading the K as a whole,” probably there is no authorization of use of force.

iv. Nicaragua case: no armed attack, therefore US’ collective self-defense is not justified

1. Raise another interesting case of ICJ jdx dispute: political question, should be decided by political body of UN, which is SC?

b. Humanitarian Intervention

i. The Kosovo war

1. The political defense of Solana: moral duty to act

a. NATO is not waging the war against Yugoslavia (attempt to reconcile with 2(4))

2. US state department: set of factors, the Serbs are way out of line and far out of compliance with any reasonable std of int’l law. There are legitimate grounds to use military force.

3. Belgium, theory of necessity

4. UN Secretary General Kofi challenged NATO’s action under UN Article 53, SC has to authorize regional organization in order for it to use force.

ii. Legitimate, yet not legal

iii. Should it be an exception to 2(4)?

1. A lot of skepticism about starting wars, Hitler used the same reason to start WWII.

2. The new norm of “absolute prohibition of genocide or large-scale ethnic cleansing” has acquired the status of CIL and peremptory norm (jus cogen norm), therefore 2(7) the doctrine of non-intervention in internal affairs cannot derogate it.

3. Most recent “report of the high-level panel on threats, challenges and change”, a more secure world: our shared responsibility.

a. “We endorse the emerging norm that there is a collective int’l responsibility to protect, exercisable by the SC authorizing military intervention as a last resort, in the event of genocide and other large-scale killing, ethnic cleansing or serious violations of int’l humanitarian law which sovereign governments have proved powerless or unwilling to prevent.”

b. The guidelines for SC authorization (similar to Canada’s response to Kofi’s challenge):

i. Seriousness of threat

ii. Proper purpose

iii. Last resort

iv. Proportional means

v. Balance of consequences

4. To avoid abuse, UK and Canada made some conditions:

a. On-going or imminent threat of humanitarian catastrophe.

b. Use of force as last resort.

c. Minimum necessary to secure the human protection objective,

d. Reasonable chance of success in halting the catastrophe, the consequences of action more likely are better than no action.

e. Motivation should be primarily to avert or halt human suffering.

f. Collective will, not by a couple of countries.

c. War on Terrorism

i. What makes 9/11 different from the 1st World Trade Center bomb? What factors should we consider in order to give rise to right of self-defense?

1. Scale of attack, 238 v. over 3,000 deaths. 

2. An organized group versus a couple of criminals.

3. Attack on Pentagon.

ii. Why shouldn’t 9/11 give rise to the right of self-defense?

1. Not a state actor: We always assume an armed attack is an armed attack from a state, here is an armed attack from a non-state perpetrator, a terrorist organization.

2. 3,000 deaths are nothing, more people die of traffic accident every year.

3. Most states treat such terrorist attack as criminal activities. No precedence of treating terrorist attack as an armed attack.

iii. SC resolution 1368, 1373, note grant of use of force based on a novel “attack”, although US did not ask for it. US did not ask because it does not want to ask in the future, and it does not want to stop if the SC comes to help.

iv. NATO resolution based on article 5, on a novel “attack directed from abroad.”

v. Does the right of self-defense include the right to use force against a state harboring terrorists?

1. Right now US is justifying its action on Afghanistan on the theory of a “failed state”.

2. In cases of legitimate government, US should ask for permission for its military action. It is hard to imagine any state would allow another state’s military action on its own territory.

3. British politely make known that City of Boston harboring terrorists. 

vi. Does the right of self-defense include the right to use force against a state developing WMS or other offensive capacities?

1. If there is enough evidence that the threat is imminent, then you can invoke “pre-emptive self-defense.”

2. If the threat is not imminent, anticipatory or preventive self-defense is not authorized under 51.
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