INTERNATIONAL LAW
2 BASIC UNDERSTANDINGS OF INT’L LAW

1) Naturalism

a. Emphasis on norms

b. In the naturalist view, int’l law exists outside of the will of institutions

c. Don’t need statutes to refer to, natural law is law on its own. 
d. It relies on the notion that there are universal norms of justice, i.e. certain rules that must exist to create order in the world.

2) Positivism

a. Emphasis on state consent, state practice

b. law is created by humans, for definite conditions and purposes rather than by some supreme being for all times
c. Anglo-American law is essentially positivist

d. in the 19th Century, distinguished between the civilized and uncivilized world

i. non-European work was excluded from int’l law

Q:  Is natural law binding on those who do not agree?  Genocide for example?

· naturalists would say yes

· positivists would say no, there isn’t really natural law, it’s just people asserting their moral beliefs on others.  
ACTORS IN INT’L LAW

1) Nation States

a. principal actors

b. classically, were the only actors

2) Govt agencies

3) NGOs

a. include:  business lobbies, labor unions, non-profits, basically any actor in int’l law that is not a Nation State or govt agency

The International Court of Justice:  The ICJ

· a UN established court

· Handles only disputes between nations

· Does not have compulsory jdx
· Parties either come forth and agree to jdx OR
· agree in a treaty to go to the ICJ if a dispute arises over the treaty
· can issue advisory opinions
· Article 38 of the Statute of the ICJ (created the ICJ).  
· “the court whose function is to decide in accordance with int’l law such disputes as are submitted to it, shall apply:

· int’l conventions, general or particular, establishing rules expressly recognized by the contesting states

· int’l custom, as evidence of a general practice accepted by law

· general principles of law recognized by civilized nations

· judicial decisions and teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.”

· professors
Treaties are the preferred form of law for several reasons:

1) their content is relatively easy to determine

2) they usually reflect the formal consent of the states that ratified them to be bound by their terms
3) may be a more familiar source of law to national policy makers and their constituents than other sources of in’t law
Chad-Libya War over Aouzou Strip
· both Libya and Chad are newly independent states that evolved from prior status of colonialism- were both previously dominated by European countries

· Libya occupied the Strip; Chad claimed Strip was its territory
· Chad claims that a 1955 treaty between France and Libya gave the Strip to Chad, but this treaty preceded Chad’s own existence as a state. 

· Libya claims that the treaty handing over the Strip was signed under duress, and a result of unequal bargaining power.  

· Libya also claims that the people that inhabit the Strip are akin to Libya, and should have a right of self-determination.

· Libya and Chad agreed to submit the dispute to the ICJ
· ICJ decision

· determined the boundary by looking at the treaties that the former European colonialists, Britain and France, had entered into 

· Q:  Should a newly independent state be bound by a treaty executed by prior colonial powers?

· The ICJ held that the boundary had already been established and the ICJ has continuously held that once a boundary is agreed upon it stays even if the treaty is no longer in effect.  This protects the stability of boundaries.

· Does it make sense to use the straight-line boundaries that were arbitrarily determined by colonialists?

· Those boundaries failed to take geography, ethnicity, language, religions, etc into account.  
· However, if you were to take everything into account, the world would be too messy.

· Uti Possidetis:  principles by which the territories of newly independent states in Africa were determined by their pre-independence colonial borders, borders between imperial domains and administrative borders within imperial domains.  

EXAM THOUGHTS: Ideally the right of self-determination should control.  Meaning, the people of a country should have the option of selecting a political solution to the establishing territorial boundaries, rather than the accident of history.  However, the limits of the real world make it so Respect of State Boundaries and the assuredness this offers to be the more practical solution.

TERRITORIALITY
· Sovereigns enjoy absolute power and exclusive jdx within their state

· Modernly, this has been qualified, states don’t have power to kill their own citizens, commit human rights violations within their state

· Classically, sovereign also enjoyed non-interference in internal affairs

· Again today, there are human rights limitations

· a State may be interfered with for doing certain things internally (Holocaust)

· Sovereign Immunity

· state doesn’t answer to anyone regarding its own territory. 

· Equality among the states

· in reality, states have different levels of power and influence.

COLONIALISM

How was colonialism justified?

· distinguished between civilized and uncivilized world

· int’l law applied only in the civilized world

· civilized world was not restricted in its treatment of the uncivilized world

· Contemporary Notion of the “failed state”
· show the continuing notion of civilized v. uncivilized

· like Afghanistan under the Taliban-- states that are bankrupt, theocratic, run by a madman, or otherwise oppressive

· Terra Nullius

· the parts of the world that were uncivilized were considered empty and there for the taking. 

· Treaties of Cessation

· treaties that transferred territory to civilized nations

· recognized at least authority in indigenous peoples

Rainbow Warrior
FACTS:  French secret agents blew up a Greenpeace boat in New Zealand and a Dutchman was killed. 

New Zealand launched claim against France based on French action in NZ’s territory.  

· took their claim to dispute resolution before the UN Secretary General

· Q:  Why go to the UN Sec Gen?
· able to maintain secrecy of settlement
· avoided political fall-out by making it seem that a 3rd party settled the dispute( the countries could blame the Sec Gen if their citizens were unhappy with the settlement
· French Secret  Service Agents
· had they been regular citizens, they would have been tried for murder in NZ under NZ law

· Combative Immunity

· someone using force on behalf of another country, they enjoy combative immunity

· Exceptions to Combative immunity: 

· spies do not have combative immunity

· saboteurs do not have combative immunity

· French agents may have been tried as saboteurs had France and NZ not settled this

· you do not have immunity for war crimes

· Should combative immunity apply when a non-State actor was attacked?  Here, Greenpeace was attacked, not NZ. 
· NZ wants to try the agents but France wants them back

· NZ says it makes a mockery of NZ law to let them off.

· France won’t try them in France because it’s only illegal to murder someone in France under French law

· Agree to banish agents to an island under French control
TREATIES
Types of Treaties
· Bilateral

· between two nations

· Multi-lateral

· have broad membership

· establish general norms

· Constitutive

· establishes an int’l organization or regime

· can be like a constitution

· the UN Charter for example

Vienna Convention on Treaties

· the treaty on treaties

· reduced customary int’l law on treaties to a treaty
· Pacta sunt servanda
· ancient principle that States are bound by their agreements- treaty law is based in this principle

· Codified in Article 26

· The point that treaties are binding is fundamental.  States carry out their obligations even though there is no court, etc that can force them to do so.  Many argue this is natural law.  

· U.S is not formally bound to the treaty but the State Dept. recognizes Convention as the authoritative guide of current treaty law and practice.  

· Not withstanding the fact that the U.S. is not a party, the fact that the state dept. accepts it does bind the U.S. in an indirect way.  The state dept’s acceptance is what should be cited to, not the treaty itself.  
· Definition of a treaty

· Article 2:  an int’l agreement concluded between states in written form and governed by int’l law, whether embodied in a single instrument or two or more related instruments and whatever its particular designation. 
· says “states” but the UN, NGOs, can be parties to a treaty-just that VCLT doesn’t apply to these.
· there is no writing requirement, just that the Vienna Convention rules doesn’t apply to oral agreements. 

· Article 3:  Int’l Agreements Not within the Scope of the Present Convention:

· the fact that the present convention does not apply to int’l agreements concluded between states and other subjects of int’l law or between such other subjects of int’l law, or to int’l agreements not in written form, shall not affect:  (a) the legal force of such agreements…

· Article 6:  Capacity of States to Conclude Treaties
· every state possesses capacity to conclude treaties
· Article 7:  Full Powers
· 1.  a person is considered as representing a State for the purpose of adopting or authenticating the text of a treaty of for the purpose of expressing the consent of the State to be bound by a treaty if:
· a) he produces the appropriate full powers; or b) it appears from the practice of the States concerned or from other circumstances that their intention was to consider that person as representing the State for such purposes and to dispense with full powers
· 2.  In virtue of their functions and w/o having to produce full powers, the following are considered as representing their State:
· a) Heads of State, Heads of Govt and Ministries for Foreign Affairs, for the purpose of performing all acts relating to the conclusion of a treaty…c) representatives accredited by States to an int’l  conference or to an int’l org or one of its organs, for the purpose of adopting the text of a treaty in that conference, or organ. 
· Article 8:  Subsequent confirmation of an Act Performed without Authorization
· an act relating to the conclusion of a treaty performed by a person who cannot be considered under Article 7 as authorized to represent a State for that purpose is without legal effect unless afterwards confirmed by that State. 
· Article 42:  Validity of Continuance in Force of Treaties

· 1.  the validity of a treaty or of the consent of a State to be bound by a treaty may be impeached only through the application of the present Convention

· 2.  the termination of a treaty, its denunciation or the withdrawal or a party, may take place only as a result of the application of the provisions of the treaty or of the present Convention.  Same rule applies to the suspension of the operation of a treaty

· Article 45:  Loss of Right to Invoke a Ground for Invalidating, Terminating, Withdrawing from or Suspending the Operation of a Treaty

· A state may no longer invoke a ground for invalidating, terminating, withdrawing form or suspending the operation of a treaty under Art 46-50 or Art 60 and 62 after becoming aware of the facts:

· a) it shall have expressly agreed that the treaty is valid or remains in force or continues in operation as the case may be; (b) it must by reason of its conduct be considered as having acquiesced in the validity of the treaty or in its maintenance in force or in operation, as the case may be. 
· Voiding a Treaty:  Coercion

· Article 52:  Coercion of a State:  treaty is void if its conclusion has been procured by the threat or use of force in violation of principles of int’l law embodied in the UN Charter.

· suggests that force consistent w/ int’l law is okay and will not void a treaty

· many treaties are signed at the end of a war and may be coerced in a way—sign the treaty or we’ll bomb you again (Japan)

· coercion has a more limited rule when states are involved. 

· Article 51:  Coercion of representative of a state: the expression of a State’s consent to be bound which has been procured by coercion of its representative through acts or threats directed against him shall be w/o any legal effect.

· Voiding a Treaty: violations of jus cogens
· Article 53:  treaties cannot violate peremptory norms (jus cogens).  
· a peremptory norm of general int’l law is a norm accepted and recognized by the int’l community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general int’l law having the same character
· so treaty establishing slave trade bw 2 countries is not valid
· Art 64:  Emergence of a New Peremptory Norm of General Int’l Law

· if a new peremptory norm of general int’l law emerges, any existing treaty which is in conflict w/ that norm becomes void and terminated.  
· Interpreting Treaties
· Art 31:  General Rules about Interpretation

Section 1

· good faith

· prevents excessive literalism

· ordinary meaning in context

· not technical or special meaning

· in light of object and purpose

Section 2
· context for purpose of the interpretation of the treaty shall comprise, in addition to the text, including its preamble and annexes:

· (a) any agreement relating to the treaty made between all the parties in connection with the conclusion of the treaty; (b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty. 

context includes ancillary agreements
Section 3

· there shall be taken into account, together with the context:

· (a) any subsequent agreements bw the parties regarding the interpretation of the treaty or the application of its provision

· (b) any subsequent practice in the application of the treaty which established the agreement of the parties regarding its interpretation

· (c) any relevant rules of int’l law applicable in the relations bw the parties

Section 4

· a special meaning shall be given to a term if it is established that the parties so intended

· Article 32:  supplementary means of interpretation

· recourse may be had to supp means of interpretation, including the preparatory work of the treaty, and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31:  (a) leaves the meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or unreasonable.  

· Reservations
· can only come up in multilateral treaties
· Reservations are generally valid; country taking a reservation is not bound by that term
· a country that has reserved a term of a treaty, cannot object when a country otherwise bound to that term violates it.  
· Article 20:  Acceptance of and Objection of Reservations
· a reservation expressly authorized by a treaty does not require any subsequent acceptance by other contracting States unless the treaty so provides
· …[when] the application of the treaty in its entirety between all parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by all the parties. 
· when a treaty is a constituent instrument of an int’l org and unless it otherwise provides, a reservation requires the acceptance of the competent organ of that organization.  
· in cases not falling under the preceding paragraphs and unless the treaty otherwise provides:
· acceptance by another contracting State of a reservation constitutes the reserving State a party to the treaty in relation to that other State if or when the treaty is in force for those States; 
· an objection by another contracting State to a reservation does not preclude the entry into force of the treaty as between the objecting and reserving states unless a contrary intention is definitely expressed by the objecting State
· an act expressing a State’s consent to be bound by the treaty and containing a reservation is effective as soon as at least one other contracting State has accepted the reservation
· Article 21:  Legal Effects of Reservations and of Objections to Reservations
· A reservation established w/ regard to another party
· modifies for the reserving State in its relations with that other party the provisions of the treaty to which the reservation relates to the extent of the reservation; and
· modifies those provision to the same extent for that other party in its relations with the reserving State.
· 2.  The reservation does not modify the provisions of the treaty of the other parties to the treaty inter se. 
· When a State objecting to a reservation has not opposed the entry into force of the treaty bw itself and the reserving State, the provisions to which the reservation relates do not apply as bw the 2 States to the extent of the reservation. 
· Termination of Treaties
· material breach
RUDs

· Reservations, Understandings, Declarations

· Reservations:
· limit treaty obligations
· Understandings
· dovetail obligations to domestic constitutional doctrine
· expression of how the US understands its treaty obligations; made after negotiations; like spin
· are unilateral so legal effect is questionable
· Declarations
· determine what the internal legal effect of a treaty is
Cyprus Conflict
FACTS:  Cyprus was a British colony that has both Greek and Turkish people living there.  The majority of inhabitants are Greek.  The Greek Cypriots wanted unification with Greece but the Turkish Cypriots resisted- were concerned about their status and ability to maintain their community.  
The British negotiated a settlement

· Cyprus was to come into being as a Nation-State- rejected unification w/ Greece

· tried to guarantee rights to each side so they could live together

Series of Treaties

· Foundational Treaties

· involves Cyprus (bootstrapping because Cyprus didn’t exist before the treaty, yet it was a party), UK, Turkey, Greece

· why were Turkey and Greece involved?  they have ethnic ties/ interests in the Cypriot populations.  Both countries had control of the island at some point in history.  Cypriots didn’t have national identity as Cypriots, they viewed themselves as either Greek or Turkish

· Treaty of Guarantee

· Article 4

· in the event of a breach, the 3 parties (UK, Greece, Turkey) may consult to ensure the observance of the provisions.  Preference for joint action, but if not possible, unilateral action is possible.  
· this is like an exemption to principle of territoriality that you do not perform military action in the territory of another.  An exception is when the country gives you permission.  

Political agreements almost immediately break down

· Turkish army came to occupy the North-East part of Cyprus; to this day, the country is effectively partitioned. 

· Turkey said Article 4 gave it permission to invade Cyprus—it was protecting the Turkish Cypriots and couldn’t get an agreement w/ UK and Greek so it was allowed to take unilateral action.  

· Turkey claimed it was justified to take action to try to re-establish the state of affairs created by the treaties. 

· However, Turkey never even tried to get UK and Greece to come to an agreement.  Turkish counter-argument:  it would have been futile, they never would have agreed to anything. 

· Art. IV is like a pre-authorization to exception of principle of territoriality.  Pre-authorizes military intervention in Cyprus’ territory by another state. 
· Q:  Can a state pre-authorize military occupation in its own territory? 
· argument that doing so cedes an essential part of national identity/sovereignty that may be unalienable. SO the authorization would be void. 
· argument that authorization requires the consent of the contemporary govt so previous authorization would be void

· Q:  Does pre-authorization violate jus cogens?   
· Art 53 of the Vienna Convention on Treaties explains that a treaty cannot conflict w/ peremptory norms; such treaties are invalidated.  

· when force is permitted under jus cogens:  self defense, military action authorized by the Security Council.  Turkey’s occupation of Cyprus was neither so can infer that it violates the UN Charter.
· Greek leader of Cyprus claims he was coerced into signing the treaties. 

CUSTOMARY INT’L LAW
DEFINITIONS
· Described by the 3rd Restatement of Foreign Relations Law of the U.S. as:  law that results from a general and consistent practice of states followed by them from a sense of legal obligation.  
· This is analogous to International Common Law, it is not based on written law, but rather on past behavior and collective norms 
· By itself, state practice does not result in customary law.  Consistent state practice becomes law only when states follow the practice out of a sense of legal obligation encapsulated in the phrase opinio juris.  
· Int’l law permits a state to opt out of an emerging CIL rule by objecting to it as the rule develops
· however states rarely do this
· Once a rule is formed it is binding on states who did not object, even if they did not have the opportunity to object. 
UN’s role in CIL

· The General Assembly has the potential for indirect law making because its resolutions may contribute/evidence CIL.  

Benefits of Treaties v. Customary Law
· In what sense are treaties more effective?
· can be used to fill in gaps that CIL doesn’t answer

· have greater specificity

· can respond more quickly to technological changes

· How is CIL more effective?

· binds all states

· jus cogens norms cannot be derogated from

· In many ways CIL is inferior to treaties because countries can enter into treaties that are contrary to CIL

THE PAQUETE HABANA
Case about the role of int’l law in US courts.  

FACTS:  2 fishing boats of the coast of Cuba; during the Spanish war, fishermen didn’t know war had started; were captured and taken as prizes of war by US military.  Lawsuit brought by the Spanish national owners of the boats- are suing for the value of the boats. 

Position of the US

· we are entitled to keep the boats as prizes of war

Position of boat owners

· CIL makes fishing vessels exempt from capture as prizes of war—so the capturing of the Paquete Habana was illegal

Court said famously: Int’l law is our law and MUST be ascertained and administered by the U.S. courts
How does the court determine what the law is- Is it true that fishing vessels are immune from capture as a matter of CIL?

· CIL is a gradual ripening
· begins as usage.  Usage is less than law

· Usage ripens into law. 

· Court traces the history/evolution of the law

· uses treaties, practices as evidence of CIL

· read commentators’ comments, books written about fishing vessels

· Reaches conclusion that this is now law, the US must follow

LIMITATION ON THE PAQUETE HABANA

· the court explains that it will only look to CIL when there is no controlling treaty, legislative act, 

· when those things are lacking, resort must be had to customs and usages of civilized nations. 

· Other countries have opposite views of CIL- that it comes before statues, etc- CIL is controlling.  
EXPROPRIATION
· States have a right to take back (expropriate) land in its territory( nationalization of private property, in this case foreign held private property
· this in the realm of sovereignty so int’l law doesn’t do anything to prohibit this. 

· When property was owned by foreigners, a relaxation of unfettered sovereignty developed
· While every state claims right to take property, when doing so, must there be some due process and compensation to the owner?  

There is no CIL on this subject because there is a divide-each side things their view is CIL
· Marxist/Leninist states feel there is no need for compensation

· Calvo Doctrine:  

· rejects state responsibility to compensate

· says that expropriation is not a matter of int’l law rather, should judge the cases by national standards. 

· Developed capital states feel there must be full compensation

· Hull Formulation:  compensation must be:
· Prompt:  payment should correspond to the time of the taking

· Adequate: a fair amount of compensation-must reflect value of the property taken
· Effective:  real money; former owner must be able to take the money out of the country

· General Assembly Resolutions about Expropriation
· Res 1803 (from 1962):  owner shall be paid appropriate compensation in accordance with states own rules and in accordance w/ int’l law

· US v. Iran:  Iranian govt expropriate land owned by SEDCO, a subsidiary of US corp. ISSUE:  what is the standard of compensation that should be applied in determining damages? (fair market value (what US wants) or “book value” (what US paid for their interest; what Iran wants).  The Tribunal used GA Res 1803, discounted the later 2 resolutions—said Iran must reimburse SEDCO full value of their interest in the land.  

· Iran- US Claims Tribunal

· after Iran kidnapped US citizens, the US froze Iranian assets.  Deal made that when hostages were released, the funds would be used to create a special int’l law body.

· has been a success; many int’l investment law cases are resolved here. 

· Texaco v Libya:  FACTS:  When Libya was newly independent, it granted deeds of concession to Western oil companies to undertake to develop the oil deposits.  In 1973 and 1974 Libya nationalized the interest and properties in Libya of 9 int’l oil companies.  U.S requested arbitration in accordance with their deeds of concession.  

· the arbitrator needed to decide which of the 3 GA resolutions to look to in deciding the case.  He counted the votes and abstentions in each resolution, also looked to see where the votes came from.  Determined that 1803 was controlling as CIL because it’s adoption was more unanimous; larger countries didn’t vote for 3171 and 3281.  

· Arbitrator’s method doesn’t make sense-- says collective will of developing world cannot change CIL when the industrialized nations are resistant( very 1st world view- potential of a blocking veto by a few rich nations.  Also doesn’t make sense to then look to 1803 when many countries that voted for that resolution wouldn’t now.  

· Res 3171 (from 1973):  large change from 1803(change in composition of GA—many new nations, lots of expropriation going on in Middle East and wars in SE Asia
· unalienable rights of states to permanent sovereignty rights over all their natural resources.  Means, for example, that US oil companies do not own the oil in Libya, Libya owns it and always has.  Implies that nations don’t owe former owners anything because they’re just taking back what is rightfully theirs. 
· each state can determine the amount of possible compensation and mode of payments.  Suggests that compensation is not a matter of right but a matter of national prerogative. 
· Res 3281 (from 1974): 
· every state has full permanent sovereignty over all its wealth, natural resources, and economic activities.

· each state has right to nationalize, expropriate, taking into account its relevant laws and regulations and circumstances that the State considers pertinent.  Such as, did the former owner invade and take over natural resources (may not deserve compensation in this case)?
· Any controversy over compensation shall be settled under domestic law of the nationalizing State and its tribunals, unless all States involved agree to use other peaceful means.  

PARTICIPANTS IN THE INTERNATONAL LEGAL PROCESS

STATES
Are now the dominant actors in int’l law

The Formation of States

· Decolonization

· States gain independence from colonial empire

· Secession

· one state breaks off from another to form a new state; after a war or otherwise
· Panama from Columbia

· Dissolution

· one state dissolves into 2 or more with the original ceasing to exist. 

· USSR; Yugoslavia; Czechoslovakia

· Merger

· the creation of 1 state from 2 states

· Germany

· Treaties

· The Treaty of Versailles formed states from the former Austro-Hungarian Empire

How Do we Know when a State is a State?

· While normally, this isn’t hard to figure out, during transitions, it can be controversial

Attributes of States

· Montevideo Conference

A treaty that discusses the attributes of States.  Signed by 16 countries in the
 Americas
· Permanent populations

· need people

· Antarctica is not a State 

· Defined territories

· must know you’re boundaries; however, unknown borders are still okay—Israel and Korea for example

· Government

· central authority that exercises administration
· The extent to which the authority must exercise control over the entire territory is controversial- not all states can do this.
· Capacity to enter into relations with other states

· this is bootstrapping—Other states won’t enter into relations w/ you if you’re not a State

Recognizing New States
· Declaratory View

· Recognition does not confer existence; States exist as a matter of fact whether or not they are recognized by other States; 

· Recognition only confirms existence of a State

· Constitutive View

· State comes into being by the recognition of other States
SECESSION ISSUES
What happens when a State dies?

· Continuity

· successor State inherits the rights and obligations of its predecessor

· Clean Slate

· new State can assemble as it sees fit, makes its own rights and obligations

· assumes NONE of its predecessor’s rights and obligations

Secession Issues

· Treaty commitments

· can counter-parties pick and choose?

· membership in Int’l Organizations

· the seat in the UN Security Council was one of the USSR’s most important assets-what happens to it when the USSR is dissolved.  
· Assets and Liabilities

· who gets timber, oil, fleet, nuclear arson?

· who pays off debt?  
Note difference between succession of States (one State dies and a new one begins) and succession/change of government- change in govt doesn’t mean change in State. 
The USSR
Alma Ata Declaration

· Recognizes that the States respect each other’s territorial integrity and the inviolability of the existing borders.  Important because this gives Russia argument for claim to Chechnya

· Gives Russia the Security Council seat, and full responsibility for rights and obligations of USSR under UN Charter.  

Russia basically replaced the USSR; Russia struck political bargain with other 11 republics to gain that.  It was necessary for Russia to convince the Credentials Committee that it is representing the USSR.  
· Why didn’t anyone else fight this? 
·  Didn’t want this to lead to a re-evaluation of who would make up the Security Council- UK and France were worried they would get kicked out if the issue was opened up for discussion.  

compare with :

Yugoslavia
· fragmented in a violent way

· Serbia and Montenegro asserted until very recently that they were Yugoslavia- the others had broken off but they were entitled to continuity w/ Yugoslavia- wanted the seat on the UN.  But that was not accepted by other former provinces of Yugoslavia or the int’l community.  

· Serbia and Montenegro were treated as if they were new states and required to reapply for membership- as were Croatia, Bosnia, etc.  

The distinction between the difference in treatment of Russia and Serbia/Montenegro doesn’t seem to be grounded in int’l law—rather seems to be based on political decisions. 
Changes in Government

General rule is that int’l law ignores internal changes in govt

· changes viewed as a sign of stability-democracies change govt all the time

· doesn’t at all effect the continuity of the State
· Recognition of new govt:  2 views

· 1)  if you are in control, you are recognized at the State’s govt—not an expression of favor or disfavor, rather just a recognition of a fact in existence
· 2)  Recognition is an expression of favor or disfavor. 

· When does  a change in govt become problematic?

· the change is sudden and unanticipated

· where there are rivals in power 

· China
· 2 Chinese govts were fighting for credentials in the UN

· The Republic was the original member of the UN and Security Council; after the People’s Republic took control, the Republic continued to operate and occupy the UN seat from Taiwan.  
· the US didn’t recognize the PR for a long time

· One China Policy:  the PR is now recognized and supported.  US had to de-recognize the Republic-can’t have relations with them since they are not a State. 

· Which of the 2 govts. is in position to employ resources and direct the people to fulfill its obligations( which govt exercises effective authority within the State and is habitually obeyed by most of the population?

· Extra-Constitutional changes:  

· the Tobar Doctrine

· denies recognition of govt changes made extra-constitutionally

Vienna Convention on the Succession of States in Respect of Treaties

· What happens to its treaties when a state dies?

· Succession does not affect boundaries established by treaty.  

3rd Restatement of Foreign Relations Law of the U.S.

· when territory of one state becomes territory of another, predecessor treaties cease to have effect and treaties of the successor state come into force.

Self-Determination

Conflict between self-determination and sovereignty:  if self-determination implies nation hood, then it is a very de-stabilizing principle( can lead to birth of many nations and is also inconsistent with nations’ rights to control their territory.  
· If you’re a state, you’re entitled to your territorial integrity and the rest of the int’l community will support you.  So the state can keep its territory.  Can’t just leave and create your own state or join another state.  Normally, territorial integrity trumps self-determination
Aaland Islands
FACTS:  A group of islands that are territorially part of Finland but inhabited by Swedish people who want to become part of Sweden.  Finland was a newly formed country that ceded from Russia.  The Aaland Islands were also part of Russia, and under Russian rule, the Islands were administratively part of Finland.  Now that Finland is splitting off, do the Aaland Islands go w/ Finland or can they too break off on their own? 

· these facts make things differently- here have group that wants to break off from a new/seceding country rather than an established one. 

Outcome:
· Islands remain part of Finland but with special status

· Finland agreed to grant them some degree of autonomy which was sufficient to satisfy the Aalanders right of self-determination since there was no claim for absorption into Sweden. 
· Demonstrates that self-determination can be realized in ways other than statehood-like by being an autonomous region. 

Self-Determination Before the UN Charter:

· Colonialism and Terra Nullius (lands not under the control of any state were termed “empty land”, and were subject to legal acquisition by states.)

· Colonial territories:  additional lands under control of the imperial powers but who inhabitants were subjugated peoples rather than full members of the state. 
Transitory Phase:  the Treaty of Versailles and the League of Nations

· after WWI, rather than transferring the colonies of the Austro-Hungarian empire to the victors, as would typically have been done after previous wars, the colonies were places under a new legal regimes, the Mandates Systems of the League of Nations

· The Mandatory powers assumed more or less de facto colonial control over the territories but had int’l obligations under the Covenant regarding the treatment of the inhabitants.  

Self-Determination after the UN Charter

· The Charter saw self-determination as limited to states as they currently existed, rather than applying to colonies or minorities within states

· this was a reaction to Hitler, who used self-determination as an excuse for unifying the German speaking people of Austria, Czech, France, and W. Poland. 

· UN Charter

· Article 1:  the purposes of the UN are to develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace

· Article 73:  Members which have/assumed responsibility for the administration of territories whose people have not yet attained full self-government recognize that the interests of the inhabitants are paramount and accept as a sacred trust the obligation to promote, within the system of int’l peach and security established by the Charter, the well-being of the inhabitants. 

· ensure respect for the culture of the people, their political, economic, social and educational advancement

· to develop self-govt, take account of the political aspirations of the peoples

· while the Charter didn’t call for decolonization, WWII exposed the weakness of the colonials powers and the system lost legitimacy in eyes of new members of the UN

· colonies separated peacefully (India) or with armed conflict w/ the colonial powers (Indochina and Indonesia).

· began shortly after the war and was largely complete by the mid-1970s. 

· International Trusteeship System

· the WWII Allies would administer the colonies of Germany, Italy, and Japan

· had more significant obligations than under the Mandates System. 

· most territories became independent in the 1950s and 1960s; 

· GA Res 1514 (from 1960):  Declaration on the Granting of Independence to Colonial Countries and Peoples
· Subjection of peoples to alien subjugation, domination, and exploitation constitutes a denial of fundamental human rights, is contrary to the Charter, and an impediment to the promotion of world peace and cooperation

· Q:  is not a violation of human rights when subjugation is not alien?  Like Saddam in Iraq- is that less objectionable than people being subjugated by alien?  This seems to say that subjugation is worse when it is alien.
· all peoples have right to self-determination-they freely determine their political status and freely pursue their economic, social, and cultural development

· inadequacy of political, economic, social or educational preparedness should never serve as a pretext for delaying independence


· today seems that inadequacy of security preparedness is a reason to delay independence- new type of colonialism in Afghanistan and Iraq.

· all armed action directed against dependent peoples shall cease to let them exercise their right to complete independence. 

· steps shall be taken to transfer all powers to the people of those territories, w/o any conditions or reservations, in accordance w/ their freely expressed will and desire. 

· GA Res 2625 (from 1970):  Decl on Principles of Int’l law Concerning Friendly Relations and Cooperation among States in Accordance w/ the UN Charter

· establishment of a sovereign and independent State, free association or integration w/ an independent State or emergence into any other political status freely determined by a people constitutes modes of implementing the right of self-determination by that people.  
· Every State has duty to refrain from any forcible action which deprives peoples of their right to self-determination and freedom and independence. 

· Every state shall refrain from action aimed at partial or total disruption of the national unity and territorial integrity of an other State or country. 

BANGLADESH
· Used to be Eastern Pakistan; fought war of independence to separate themselves

· Why didn’t the UN rise up against Bangladesh?  Why did they recognize Bangladesh in the UN when what it did was a clear rupture in the respect for territoriality? 

· When a State has successfully broken off and emerged as a successful, stable State, the UN will accept that

· also, it helps that this was a similar situation as to the Aaland Islands—Pakistan had been carved out by the British anyways. 

Border Dispute between Burkina Faso and Mali
· Both were former French colonies and they disagreed on the location on parts of the border- agreed to settle the dispute according to uti possidetis [respect for the territorial status quo( want to maintain stability of newly independent States by preventing disputes over borders. Aimed at securing respect for the territorial boundaries at the moment independence is achieved. 

Problems with redrawing the borders:

· how do you determine who a “people” are?

· Nationality can be created—responds to politics

· for example the French are a people now but 600 years ago, there were many different languages/customs

· Lack of territorial continuity—people aren’t also in one place where you can just draw a line around them—intermixture of people. 

Quebec
A group may be able to unilateral secede when they are blocked from the meaningful exercise of its right to self-determination internally, as a last resort, it may exercise its right to self-determination by secession.

Are the Quebecois a “people”?

· the Canadian Supreme Court says yes

· court looked to language, religion, culture, territoriality (concentrated in Quebec rather than dispersed throughout Canada)

As a matter of int’l law, do the Quebecois have a right to secede?

· No.  They are not being blocked internally from meaningful exercise of its right to self-determination internally so there is no need for them to secede. 

· while they are a people, their current situation satisfies their right to self-determination because they have full access to the government/culture.    

International Organizations
The UN Charter
· Article 2(4):  members cannot use force; the UN has a monopoly on force

· Article 2(7):  “nothing in the Charter shall authorize the UN to intervene in matters which are essentially within the domestic jdx of any state” except when the Council is undertaking enforcement measures under Chapter VII. 

· non-interference with the internal affairs of the States but allows enforcement under Chapter 7

· Chapter 7:  UN can take action when there are threats to int’l peace and security
· Art 39:  the Security Council determines when there is a threat

· Art 41:  if there is a threat, the Security Council can use non-force, sanctions

· Art 42:  if Art 41 is insufficient, the Security Council can use force to restore peace and security

· Art 43 – dead letter, the US makes available armed forces, the US army, but the Cold War stopped this

The Security Council

· Art 23:  consists of 15 members of the UN; permanent members are China, France, USSR, the UK and the US.  [these 5 were the principal WWII victors] Ten non-permanent members shall be elected by the General Assembly for a term of 2 years

· equitable geographic distribution for the non-permanent members.  Germany, Brazil, India are named as members pretty frequently due to their powerful positions right now.  
· by virtue of a General Assembly resolution from 1963, the nonpermanent seats are allocated as follows:  3 to Africa; 2 to Latin America; 2 to Western Europe and other states; and 1 to Eastern Europe.

· a retiring non-permanent member shall not be eligible for immediate re-election.

· Art 24:  UN members confer on Security Council the primary responsibility for maintenance of int’l peace and security. 

· Art 25:  members of UN will accept and carry out the decisions of the Security Council

· Art 27:    

· 1.  each member of Security Council has one vote; 
· 2.  procedural decisions shall be made by an affirmative vote of 9 members; 
· 3.  decisions on all other matters are made by an affirmative vote of 9 members including the concurring votes of the permanent members( permanent members can veto a Security Council decision. 
South Africa and Apartheid
· began with a complaint by Indian govt about treatment of Indians in S. Africa
· countries have an interest in the treatment of their own nationals by another country
· the initial concern was not about apartheid-only about treatment of Indians

· Gen Ass Res 44 (from 1946):  a mildly worded resolution that Indians should be treated according to agreements concluded bw the 2 govts and requested that the 2 parties consult. 

· In 1952, developing states requested that Apartheid be put on the GA agenda

· S. Africa responded that apartheid was part of its internal affairs- not business of UN (Art 2(7))

· why S. Africa was incorrect: 1) systematic racial discrimination is within the UN Charter; 2) spill-over effects(causing problems outside S. Africa (India) & it’s a matter of int’l human rights.

· Series of GA resolutions


· GA Resolution 616B (1952):  Equality is best assurance of human rights but not the only one- seems to permit practice of racial discrimination.

· Security Council Resolution 134 (1960):  notes S. Africa has disregarded GA resolutions; the situation may endanger int’l peace and security if it continues

· The phrase int’l peace and security when used by Security Council triggers Article 39 of Charter( allows Security Council to determine existence of the threat and operates to bind the rest of the members to carry out decision in Article 48.  

· here they did not find an actual threat so this is not binding

· GA Resolution 1761 (1962):  Seriously endangers int’l peace and security

· Security Council Res 181 (1963):  race conflict in Southern Africa; this signals that this has spilled over to affect neighboring countries

· Security Council Res 418 (1977):  Acting under Chapter VII…determines that constitutes a threat… decides that all States shall cease giving S. Africa arms and related material.  This is binding on all members.  

· the GA requested UN members to take certain measures to isolate the SA regime:

· Close ports to SA

· Break off diplomatic relations with SA

· Boycott SA goods, etc.  

· States that don’t boycott SA will be punished as well.  

· However, usually nothing really happens because countries don’t want political repercussions of taking another country to the UN etc.  

INT’L AND DOMESTIC LAW
2 theories about the relationship of int’l and domestic law

MONISM:

· Int’l law is part of the body of law to which a national court is bound

· int’l law is accessible to domestic courts

DUALISM

· int’l law is different and distinct from domestic law

· Int’l law relates to obligations and duties between States but it is separate from national law and not directly accessible to domestic court

Key issue is whether int’l law obligations automatically pertain to a nation’s national courts:

· Monism:  Yes

· Dualism:  Not until the IL law is domesticated.  Ex:  ratification of a treaty, mechanism of the passing of a domestic statute that effectively brings in external IL norms and makes them function internally.  

Supremacy:  is int’l law supreme to national law?

· some countries see int’l law as being higher than their law.

Constitutional provisions of various countries:
· FRANCE

· Art. 54:  anticipates domestication, that treaties have direct effect unless contrary to Constitution

· Art 55:  once ratified/approved, treaties trump acts of parliament

· HAITI

· Art 276:  seems to say their constitution is the highest law.  Limits ratification

· Art. 276-2:  once treaties have been ratified, they become part of legislature, abrogate any conflicting laws.

· NETHERLANDS

· Art 91:  (1) parliament must approve all treaties before kingdom is bound: (3) when conflict bw treaty and constitution, there is possibility of ratification of treaty anyways w/  2/3 approval of parliament. 

· Art 94:  supremacy of treaties over statutes.

· SOUTH AFRICA

· Sec. 232:  strongest monist declaration seen here- int’l law is law of land unless conflicts w/ Constitution or act of parliament. 

· UNITED STATES

· Art VI:  recognizes that int’l law, at least treaties, are part of the law of the land.  Treaties declared part of domestic law by the constitution.  

United States Treaty Law

US Constitution 
-  Article VI(2):  The Supremacy Clause
· “This Constitution, and the Laws of the US which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the Supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”
· Seems to mean treaties trump State Law- that treaties are circumscription of State Power.  
· What follows is that Art VI doesn’t answer the question of what is the relationship of a treaty and an act of Congress.  

· Could imagine that a treaty prevails, acts of congress prevail, or that they are of equal status.  The court has held that treaties are equal to statutes( so use the Last in Time Rule= when there is a conflict, whichever was made subsequently trumps the previous.
-  Art II:  president shall have power, with the advice/consent of Senate, to make treaties providing that 2/3 of the Senate concurs.

· This goes to treaty making--capacity by which U.S. can bind itself internationally.

Treaties are divided into 2 categories:

1) self executing

a. law of the land

· have the effect of statutes in US courts—generally, can be invoked in domestic court proceedings without the need for domestic legislation implementing the treaty.  Are automatically incorporated into domestic 
· Foster and Elam v. Neilson: 
· decision from 1829; roots of distinction between self-executing and non-self-executing statutes

· Ps claimed title to properly in FL on the basis of a grant from Spain. Treaty transferred the land from Spain to the US, and provided that the Spanish grants shall be ratified and confirmed to the persons in possession of the land.  Ps argued the treaty confirmed their title to the property
· The court decided the Spanish grants were not valid as domestic law until Congress passed legislation confirming the grants

· The court distinguishes between treaties that “operate themselves’ and are applicable to the court w/o legislative action, and those that are not judicially applicable unless and until implementing legislation is enacted. 
2) non self-executing
a. not law of the land 
b. Require an enactment by Congress to become part of U.S. law and have effect in U.S. courts. 

· 4 factors in which a treaty is likely to be deemed non-self-executing

· when parties intend that treaty’s purpose be accomplished through domestic legislation.


· When treaties address issue that constitutionally requires domestic implementing legislation.

· When precatory or hortatory 

· Treaties that don’t create private rights of action

· WHO CAN DETERMINE IF TREATY IS OR IS NOT SELF EXECUTING

· Parties can say in treaty whether it is self or non self executing

· Congress can pass statute stating if treaty is self or non self

· Court can decided if self or non self when faced with issue

MISSOURI V. HOLLAND
FACTS:  State of MO brought case against U.S. fed govt arguing that an Act of Congress is unconstitutional because it infringes rights reserved to the states.  MO is not attacking the validity of the treaty (treaty between the US and Britain on behalf of Canada) but the validity of a statute passed by Congress that went along with the treaty.  Involved the Migratory Bird Treaty Act:

· prevented the hunting of migratory birds

Why does MO think the statute might by unconstitutional?

· because S.C. found a law enacted by Congress that was the same as the treaty was unconstitutional- that Congress couldn’t legislate in that area.

Raises the question:  Can Congress do something pursuant to a treaty that otherwise it could not do?

The constitutionality of the statute is dependent on the treaty because:  

· Congress gets power from ‘necessary and proper clause.’  Congress has power to do what is necessary and proper to carry out a treaty. 

· This creates Constitutional hook which gives Congress power to legislate in an area.  Without the treaty, the Congress wouldn’t have the power to enact this statute== this is the holding of the case.  [is still controversial]

This case occurred during a battle over the 10th Amendment and racism:

· it suggested that the federal govt could pass civil rights statutes pursuant to int’l human rights agreements, preventing the states from enacting Jim Crow/other discriminatory laws.

REID V. COVERT
FACTS:  woman killed her husband on a US air force base in England.  She was tried and convicted by Court Marshall.  

ISSUE:  she is alleging that she didn’t receive the rights granted to her under the US constitution- right to a jury, right to confront witnesses.  

· a member of the military is under military jdx and thus cannot claim Constitutional rights; however, what about the spouse of a military member?- she is a civilian.

· How does civilian end up before court martial?

· There is a treaty w/ Great Britain that American military will accept exclusive jdx over comportment of it service people and its dependents.  

· MO v. Holland suggests that in the absence of a treaty, a civilian couldn’t be tried by Court Martial due to her constitutional rights.  Does a treaty operate respective to the 5th and 6th amendments the same way it operates respective to the 10th?
· NO, the Supreme Court recognizes the supremacy of the Constitution over a treaty-No int’l agreement can confer power on Congress, or any other branch, which is free of constitutional restraints

· The 10th A is different- it is no barrier for the national govt to make treaties as the people and the States have delegated this power to the federal govt

· Defendant’s rights are not subject to the provisions of a treaty

Treaties v. Congressional Executive Agreements:

Treaties 

· made by President w/ advice/consent of 2/3 of Senate (Art II. Sec. 2)

· making treaties is a presidential power, Congress cannot make treaties

Congressional Executive Agreements

· involve congressional and presidential power

· the agreement is negotiated by the President but involves participation of both house of Congress

· enacted by a majority of both houses under lawmaking authority (e.g. pursuant to the Foreign Commerce Clause)
· the US has used CEAs more and more over the years and used Art II treaties less and less

Sole Executive Agreement 

· is an international agreement that only the president makes, without any approval.

· Enacted through P’s power as commander in chief.  

Externally, in the int’l community, all three have the same effect, but the question is what effect do they have internally?
Interchangeabilty Thesis

· the claim that congressional-executive agreements were legally equivalent to Art II treaties and that one is interchangeable with the other
· Restatement (3rd) of the Foreign Relations Law of the United States §303(e): 

· since any agreement concluded by Congressional-Executive Agreement could also be concluded by treaty…the prevailing view is that the CEA can be used as an alternative to the treaty method in every instance.  Which procedure should be used is a political judgment, made in the first instance by the President, subject to the possibility that the Senate might refuse to consider a joint resolution of Congress to approve an agreement, insisting that the President submit the agreement as a treaty.  
· There is debate about using CEAs when the issue involved is very important-like NAFTA and WHO

· Made in the USA Foundation v. US
· challenged the constitutionality of NAFTA- that a treaty of such importance should not be allowed to bypass the Senate
· The challenge was dismissed by the district court and Court of Appeals affirmed- whether or not a treaty can bypass Art II’s requirements is a political question and thus non-justiciable.  

· SO there is still constitutional uncertainty as to whether the use of CEAs is compatible w/ Art. II designs.  
Int’l law view of the relationship between int’l and domestic law
· Article 27 of the Vienna Convention:  state may not plea its own law of justification for violating int’l law—implies that int’l law is supreme according to int’l law

· many states do not share this view.
The Execution of Angel Breard
FACTS:  Breard is from Paraguay, a national.  Arrested in PA for murder.  After this arrest, during his trial, he was not advised of his rights under Vienna Convention on Consular Relations- imposes obligation to inform arrestees of their right to be contacted by consular reps from their country.  He is convicted of murder and sentenced to death. 

· Breard files petition for habeas corpus standing on his rights under Vienna Convention of Consular Relations.  Must have been Breard’s understanding that the treaty was self-executing since Congress never passed law to this effect.  
· Paraguay filed action against the U.S. filed in ICJ.
· the ICJ has jdx because there is clause in the Vienna Convention that all signatories are subject to ICJ jdx to resolve issues arising under the convention.

· seeking a stay of execution until the ICJ reaches a decision.  The ICJ directs US to take all measures at its disposal to ensure Breard is not executed.  
· US Supreme Court

· S.C. comes back w/ procedural default doctrine- Congress took away the power of the federal courts to grant writ of habeas if the issue was not first raised in the state criminal proceedings.  Here Breard did not raise the issue at state court.  So even though the U.S. was wrong and violated the treaty, they can’t do anything since the violation wasn’t brought up during state trial.  They can’t order the stay and can’t order the governor to stay the execution.

· This is example of Last in Time Rule:  since procedural default doctrine occurred after the Treaty here, the procedural default prevails.

· The PA governor refused to stay the execution
· raises federalism issues- Breard was held by the state-can the federal govt do anything to prevent the state from executing him?

Mexico
· brings case against U.S. in ICJ for violations of the Vienna Convention on behalf of 54 Mexican nationals on death row in the U.S.

· ICJ decided that the failure to notify arrestees of the Vienna Convention rights is a violation of the treaty but said it is ultimately up to US whether to execute the treaty or not
· the US has since trained police that they must notify arrestees of their consular rights. 
US v. PLO
Have a conflict between a treaty and statute. 

Narrowly reading a statute so it does not violate an International Agreement
Treaty involved:
· Headquarters Agreement

· U.S. won’t impede the transit to or from the headquarters of the U.N by representatives of Members or others invited to the headquarters on official business. 

· US had to sign this in order for UN to agree to have headquarters in NYC

Statute involved:

· Anti-Terrorism Act (ATA):  found PLO was terrorist group and accordingly they can’t come to the U.S.  

Federal govt goes to court to try to kick the PLO out
· based on Last in Time doctrine, the statute prevails

· However, court said there was no conflict between the statute and the treaty; that the Last in Time Doctrine only applied when there is a conflict.  If they are found to co-exist, presumably, both are given effect. 

Garcia-Mir v. Meese
FACTS:  Involved Cuban refugees.  Convicts were not granted asylum and were put in federal prison for safekeeping.  Another group of refugees, neither convicts nor mentally ill, were also not granted asylum and held in prison.

ISSUE:  can the refugees go into federal courts and argue that the detentions violate int’l law which prohibits permanent detention?  
· the court doesn’t decide whether or not the attorney general’s actions detaining the refugees.  Rather, the court said that since the attorney general’s actions were an executive decision so they trump CIL, thus it doesn’t matter if they violate CIL.

The Paquete Habana suggests that int’l law is part of our law, but only when there is no existing US law.  If there is a conflict the US statute prevails, the question here is whether an executive act prevails over int’l law?  Yes, but how far does it go down the executive branch?

· When the President himself acts, it would prevail.  He is given foreign affairs powers, and the President is not bound by CIL domestically.  In this case it is the attorney general, a subordinate of the president.
· Holding:  when the atty general, or other cabinet members, make these decisions, they cannot be challenged in a US ct, i.e., they are controlling.  
ABM Treaty Between the US and Russia
· Anti-Ballistic Missile

· Objectives of the treaty was to preserve MAD (mutual assured destruction).  Not allowed to develop anti missile systems- didn’t want either country to be able to launch first strike and fend off counter attack.

· The treaty defined ABMs

Reagan announces Strategic Defense Initiative:  platforms in space that could shoot down incoming missiles.  

· can U.S. do this without violating the treaty?
· Rep of the president announced that the US was changing its interpretation of the treaty (didn’t want to just abrogate it)
· Argued that the treaty only prevented development of ABM systems that were around in 1972, doesn’t prevent them from using new tech to develop systems.  

ISSUE: Can one party to a bilateral treaty, unilaterally change interpretation of its obligations w/o other parties consent?

· most of the debate is from the Senate not the USSR

· ABM treaty was an Article II treaty so the former interpretations were what were presented to and approved by the Senate; Senator Biden argues that Pres can’t just change interpretation that was shared w/ Senate at time Senate gave its advise and consent.  

· Biden later tried to add a condition to a short range missile treaty that the president can’t later reinterpret treaty- that he is bound to interpretation shared w/ Senate.  Can’t adopt a new interpretation w/o advice and consent of Senate

· Senate approves this- claims this power 

· But this isn’t followed by Presidents- legally nothing Senate can do to require the Pres to follow the statute because it is different than the Constitution.  

The Charming Betsy – Statutory Ambiguities and International Obligations
-
When a judge is faced with a statutory ambiguity, the judge should interpret the statute so that it is consistent with any applicable international obligation

· Congress is presumed to legislate consistent with international obligations

· If there is a prior treaty and a subsequent statute, if there is a conflict under the plain meaning rule, the statute trumps the treaty if the statute is clear.  

Alien Tort Claims Act
· Currently, this is the jdx basis of the US courts to hear human rights cases

· “District Courts shall have original jdx of an civil action by an alien for a tort only, committed in violation of law of nations or a treaty of U.S.  
· Filartega v. Pena-Irala
· FACTS:  F murdered by police; son of political opponent to President.  Pena, the police chief comes to U.S.  Decedent’s sister gets word that Pena is in the U.S. and gets a lawyer, Pena is served w/ process.  

· Important thing to know here:  U.S. has personal jdx over Pena due to fact that he was served in NY

· But also need subject matter jdx
· here have alien v. alien so normally there is no SMJ

· BUT the ATCA is an alternate way to get SMJ regardless of alien status

· Filartega needs to show that what Pena did is in the nature of a tort in violation of int’l law

· The court of appeals determined that torture violates CIL

· However, do we look to what were violation of int’l law at the time the ATCA was passed or present day violations?

· the court stated that they used contemporary standards

What was not answered in this case was if all you needed to go to trial under the ATCA was jdx OR if you also need a cause of action.  This question was answered in Sosa. 
Before Sosa there was a split amongst the Circuits:
· 9th Circuit held that ATCA created jdx and a cause of action; 

· other circuits held that the ATCA was only jurisdictional

· for example, in Filartiga, can you sue in NY for a crime taking place in Paraguay?  It is not illegal as a matter of NY law to kill someone in Paraguay. 

· Congress resolved some of these issues by creating the Torture Victim Protection Act which made torture actionable.

Sosa v. Alvarez-Machain
FACTS:  U.S. DEA agent tortured and murdered in Guadalajara.  DEA received info that a Mexican surgeon-Alvarez- participated in torture and murder- kept agent alive so torture could continue.  DEA kidnapped Alvarez, w/o consulting anyone- hired some people, including Sosa, to snatch Alvarez in Mexico and bring him to U.S.  Alvarez arrested in TX and indicted.  Alvarez was found not guilty and is suing Sosa for kidnapping him.  Sosa and Alvarez are both Mexican nationals.  

Can Alvarez sue under the ATCA?
· need to show jdx and cause of action
· JDX:  need to show the abduction was a violation of int’l law or a treaty; good evidence of this—the US exercised its police power in another State when it kidnapped Alvarez and that is generally seen as a violation

· must there also be an independent cause of action?

· the USSC recognized that not all violations of CIL are actionable in US courts

· cautions finding new causes of action for violations of CIL but recognizes that this is a possibility especially when there is strong int’l consensus. 

· torture and slavery would meet this test
· the USSC finds two areas where CIL violations can give rise to common law causes of action
· 1)  torts recognized at the time the statute was passed

· crimes against ambassadors; violations of safe conduct; and individual actions arising out of prize captures and piracy.  

· 2)  any claim based on present day law of nations must rest on a norm of int’l character accepted by the civilized world and defined with a specificity comparable to the features of the 18th century paradigms the court has recognized. 

Act of State Doctine

US courts shall refrain from judging the validity of acts of foreign states taken within the state’s territory
· can be invoked by private parties

· can operate as a defense on the merits. 
· not constitutionally compelled, but has “constitutional underpinnings”(Sabbatino

· arises out of basic relationships between the branches of govt in a system of separation of powers.  

· this is US law, not int’l law; is a self imposed limitation on what US courts can hear
· int’l law does not require the application of the doctrine

· Reasoning behind Act of State

· judicial equality of all states and fear that having courts in one state judging the validity of another states acts will imperil the amicable relations between govts and vex the peace of nations.

 Banco Nacional de Cuba v. Sabbatino
Cuban govt nationalized sugar industry.  The former owner had a deal to sell the sugar to a US buyer; the buyer continued the transaction w/ the Cuban govt after the expropriation of the sugar which occurred while the sugar was on a boat in Cuba [important because Act of State only protects against suit for actions occurring in the state; if the sugar was expropriated while it was in America, then Act of State wouldn’t protect Cuba].  Sabbatino worked for the former owner and he collected the money from the sale.  Now the Banco (a Cuban govt bank) is suing for the proceeds of the sale. 
· Banco’s claim depends on the legality of the expropriation

· Sabbatino argues the expropriation was illegal and shouldn’t be recognized-therefore the money is lawfully his

· Sabbatino tries to put a new gloss on the Act of State Doctrine(argues that it shouldn’t protect States from violations of int’l law

· the court however, acknowledges that the int’l law on expropriation is split- since the int’l law is unclear, the court decides not the disturb the Act of State Doctrine
· There were 2 Jewish confiscation cases referred to in Sabbatino that first suggested even illegal expropriations were covered by Act of State. 

· The 2 Bernstein cases suggested the Act of State would be used even when expropriation is illegal- here illegal based on discrimination.

· IN response to Sabbatino, Congress passed the Second Hickenlopper Amendment

· “no court in the US shall decline on the ground of the federal act of state doctrine to make a determination on the merits giving effect to the principles of int’l law in a case in which a claim of title or other right to property is asserted by any party including a foreign state based on a confiscation or other taking after Jan 1, 1959, by an act of that state in violation of the principles of int’l law, including the principles of compensation.”
· this is not applicable when the president determines that the application of the act of state doctrine is requires in a particular case by the foreign policy interests of the US. 
INT’L LAW OF JURISDICTION
Int’l law limits on jdx

1) Prescriptive jdx

a. ability to subject a person to the law of a state

b. power to regulate/legislate.  Authority to attach legal consequence to an act w/in that country’s own legal system.  

c. Basis for prescriptive jdx

i. Territoriality

ii. Effects Test

iii. Nationality

1. Idea that a country can prescribe acts of its nationals wherever they may be

iv. Protective Principal

1. Arises from ability of a state to criminalize the counterfeiting of its own currency even when that takes place outside the state. 
2. This very specific exception has developed into the broader protective principle- that there are certain important state interests that may justify jdx that couldn’t otherwise occur
v. Universal Jdx

1. every nation is thought to have jdx over a very limited type of actions so there can be no objections by any state to any state’s exercise of jdx in these cases

2. associated with universal offenses; violations of extreme gravity

3. started w/ piracy but expanded to include war crimes and genocide during the Human Rights Revolution arising out of WWII & the Holocaust. 
4. There are three theories concerning the breadth of such Jdx

a. The nature of genocide is a crime against all human beings not just the victims, so universal jdx applies

b. Universal Jx is an auxiliary jdx that comes into play where the territorial state declines to try the D 

c. Broadest – The essential nature of universal jdx is that territoriality isn’t relevant at all and any state can try the offender, wherever he may be found.  

CASE example of Universal jdx:  Attorney General of Israel v. Eichmann (decided by Israeli Supreme Court)

· FACTS:  Eichmann was partly responsible for the Holocaust.  Israel has custody of him (see below for a discussion of how Israel came to have Eichmann) and his trying him for war crimes. 
· Eichmann challenges Israel’s jdx based on the fact that Israel didn’t exist at the time he committed the crimes

· the court determines that this doesn’t matter-as long as you are a state, you can bring these types of claims, even if they took place before you were a state. WHY?  because these are crimes against humanity, not against a State, so statehood is irrelevant.

· The court reads Germany (who is the territorial state where the crimes took place) failure to seek Eichmann’s extradition as a consent to Israeli jdx

· Is universal jdx the secondary theory of jdx here?  the primary theory would be territoriality (germany).
· May be that the territorial state has priority and only if it is unwilling or incapable of trying individual would you then look to universal jdx. 

2) adjudicative jdx

a. reach of the court

3) jdx to enforce

a. A states authority to induce compliance with its judgment.
· int’l law norms about jdx may be longer or shorter than the jdx recognized the national legal systems

Limits on JDX imposed by US law

1) due process limits

2) constitutional limits

3) SMJ requirements

· in int’l law sense, jdx is only legitimate if both national and int’l limits are respected- int’l law would say its the lesser of the two that should ultimately limit jdx’l reach

PRESCRIPTIVE JDX
The S.S. Lotus (France v. Turkey)
Forum:  Permanent Court of Int’l Justice (League of Nations version of ICJ)

FACTS:  2 ships, one French one Turkish, collided on the high seas.  A Turk was killed; Turkish allege that a Frenchman, Demons, was negligent in causing the accident.  When the French ship docks in Istanbul, Demons is lured by Turkish authorities and arrested.  

· had the boat never stopped in Turkey, Turkey most likely wouldn’t have been able to extradite Demons from France and wouldn’t have been able to try him.  However, since Turkey was able to get their hands on Demons, they have the int’l law analog to personal jdx covered (in personam).  However, still need jdx over the event

French position:

· France simply saying that as a matter of int’l law, Turkey cannot criminalize an act taking place outside of its territory.  

· France wants Turkey to point to a source of jdx arising under int’l law.  

Turkish position:

· exercising jdx doesn’t conflict w/ int’l law so we can do it.  

· This is the flip of French argument- we have jdx unless int’l law limits it, don’t need to point to a source granting jurisdictional power, as long as there is nothing telling us we can’t exercise jdx.     

Int’l fiction about ships

· to some degree, territoriality attaches to the nation whose flag a ship flies on the high seas.

· France argues that Demons was in France when the accident happened so Turkey is trying him for something that happened in France- can’t do that. 

· Turkey’s counter:  but there were effects felt in Turkey—this is like firing a gun in France and killing someone in Turkey, clearly that is actionable in Turkey

The court accepts the Turkish view
· states have jdx until they come up against a int’l law imposed limit

· thus there is a presumption of jdx

· makes it up to France to show that that Turkey’s exercise of jdx is illegal as a matter of int’l law

· Lotus is read to show there is extraterritorial jdx when there are effects in the territory asserting jdx

 Predicament of CONCURRENT JDX
· Standing at any point on the planet- one is answerable to jdx of nation state in which you are in.  But also may be subject to jdx of non territorial nation states at the same time.

· So Demons could have been tried by France and Turkey for the same act.  [No prob for France to try him] 
· Becomes problematic when 2 states seem to prescribe behavior in 2 different ways.

· ex:  potential conflict bw US security law which requires disclosure of info and other country’s laws that makes it illegal to disclose info

Prescriptive JDX based on US anti-trust law

· The Sherman Act


· Has very broad language prohibiting every K in restraint of trade or commerce.  Did Congress intend this to apply to only Ks in the U.S. or all irrespective of whether they occur in or out of the U.S.?

· American Banana
· FACTS:  United Fruit (controlled both the local banana industry and the local military) had Panamanian troops invade and take over McConnell’s (American banana) farm.  P and D are both Americans


· Charming Betsy Doctrine:  Whenever there are two different ways of interpreting a law, you must pick the one that is compatible with int’l law.  

· The court recognizes that the last word is what Congress says, not int’l law.  But does recognize that int’l law can be used as an aide to determine what Congress intended.  

· congress could have said no, the court was wrong and we intend the Sherman act to cover acts throughout the world

· Congress does nothing though.  

· USSC, Holmes:  Character of an act must be determined wholly by the law of the country where the act is done.  If the US should happen to lay hold of the actor and treat him according to its own notion would be an interference w/ the authority of another sovereign country( this is a pre-Lotus way of thinking and simply not true according to Atik. 

· Alcoa
· FACTS:  Case brought by U.S. against Alcoa and others.  Alcoa was an aluminum cartel- limited production and raise prices.  Members were Canada and several European nations.  No doubt that there was a cartel in restraint of trade.  Alcoa relied on American Banana holding- we didn’t do this is the U.S. and given Holmes reading of the statute, Congress did not prescribe our behavior

· The court looks at Congress’ reach and the limits imposed by the Constitution

· the court tries to distinguish American Banana by the absence of effects in that case (however, AB did have effects in the US because United Fruit’s banana monopoly effected prices in the US)

· Court says it is settled law that a state may prescribe consequences for actions occurring outside its borders with an effect within its borders( talking about Lotus.  

· Alcoa asks:  are there effects and were they intended?  

· so based on Alcoa, the Sherman Act applies extraterritorially if 1) acts were intended to effect the US market; and 2) did effect the US market
· if there are unintended effects then the Sherman act does not apply due to concern for int’l complications. 

Alcoa Effects Test:

· agreements intend to have effects in the U.S.

· Agreements do have substantial effects in the U.S.

Timberlane
NOTE:   this case was basically overruled by the USSC in Hartford Fire, so don’t take it too seriously.  

What it tried to do: 

· Introduce comity considerations into the issue of the extraterritorial reach of US laws.

· courts would have to take into account the interest of other States when deciding if the Sherman Act applied

Hartford Fire
FACTS:  S.Ct considers the extraterritorial reach of the Sherman Act, where London Re-insurers engaged in unlawful activity and caused an effect on the insurance market of the US, but British law was not violated.

ISSUE:  can Sherman Act reach London reinsurers who were ultimately responsible for this?  

· the court addresses whether or not comity needs to be addressed when deciding whether or not the Sherman Act applies:

· the majority opinion:  comity asks is there a true conflict between US law and int’l law?

· in HF, there was not a true conflict between US law and British law—so no need to address comity. 

· Just because something is legal in the U.K. doesn’t necessarily mean it conflicts w/ the U.S. law.  

· Comity only is an issue if there is a true conflict- one state prohibits what another requires.  
Suggests there is comity but only in this rare situation of a true conflict of law.

2 views of Comity: 

1) way court can refuse to exercise jdx they otherwise possess; 

2) comity is just part of reach question, it is in the Sherman Act. 
The Helms-Burton Act
created a cause of action (civil remedy) allowing US citizens to sue individuals or companies who traffic in property confiscated by the Cuban govt. during the Cuban Revolution.
· who is doing most of the trafficking?

· foreign corps. doing business in Cuba

· this act does not apply to Cuban citizens and residents

· purpose is to prevent the rest of the world from doing business w/ Cuba

· not in effect

· the president has suspended the Act so it has never been applied

· however, it still has effects because foreign companies must take into account that they may be sued if the president decides to no longer suspend the Act.
· Reaction of the Int’l Community

· an outrageous exercise of US jdx- mandates a US boycott to other countries. 

· Opinion of Inter-American Juridical Committee

· domestic courts of a claimant State are not the appropriate forum for the resolution of State-to-State claims

· the claimant state does not have the right to attribute liability to nationals of 3rd states for a claim against a foreign state

· Cannot claim the property that was expropriated, can only claim for compensation- cannot get remedy from private person that now owns the property

· It isn’t illegal for foreign nationals to use expropriated property- that isn’t against int’l law

ADJUDICATIVE JDX

Q:  how does a court get a hold of criminals who are in other States?

Effect of kidnapping defendants from another country:  
Eichmann
Facts:  Israel kidnapped Eichmann from Argentina.  This is prohibited under int’l law(it is illegal for a State to use its police power in the territory of another state.  However, this still happens in a couple situations:
1) prior consent of the territorial state

2) waiver of objection by the territorial state

Does the illegality of Eichmann’s arrest translate into a failure of Israeli jdx to try him?
· Ultimately, no, Israel has jdx. 

Argentina complains about the kidnapping to the UN

· the UN attorney-general states that the circumstances of the arrest does not effect jdx

· this is also US law

· the Security Council states that such acts MAY, if repeated, endanger int’l peace and security

· isn’t binding- asks Israel to make reparations to Argentina


Since the dispute bw Argentina and Israel was concluded, Eichmann’s trial court finds that any argument of illegality has been waived so there is no jdx problem

· the court still notes that even if dispute wasn’t settled, the illegality still would have no effect on jdx.

· Only party that can complain of a violation is Argentina, there is not an individual right enjoyed by Eichmann.  The kidnapping is seen not as violation of individual right but as violation of the state’s sovereignty.  

EXTRADITION TREATIES
· One way to avoid Eichmann-like disputes

· Treaties that set forth the procedures by which one state can require another state to send it individuals charged w/ a crime in the first state

Rauscher case

· involved the Webster-Ascher Treaty between the US and the UK which provided for extradition between the 2 nations

· This treaty involved the Doctrine of Specialty: 

· when you invoke an extradition treaty, and D is rendered to the prosecuting state, that state can only prosecute D for crimes named in the extradition request. 

· the court found this term was implied in the W-A treaty

· since the US tried D for crimes not listed in the extradition request, they had to return him to the UK

Ker Case

· Ker was a fugitive in Peru and there was a warrant for his arrest; there was an extradition treaty in place between US and Peru.  However, the person in charge (a private bounty hunter) of getting Ker to the US decided to ignore Peruvian officials and kidnap Ker. 
· This case was heard by the USSC in 1886

· said that the US courts don’t inquire into how D was brought into the jdx of a US court that has a right a try him.  

· that the arrest is wrongful is not grounds to challenge a criminal charge against you.  

· The court refused to return Ker to Peru.

US v. Alvarez-Machain
there was an extradition treaty between the US and Mexico; however, DEA agents instead kidnapped Alvarez.  The treaty makes is clear that Mexico is not required to render its nationals. 
Alvarez argues that the means by which he was brought before the court is a violation of int’l law- the consequence of which is that he should be returned to position he was in before violation- repatriation to Mexico.  

· difference bw Alvarez and Ker:  A was kidnapped by govt; Ker was kidnapped by private individual

Question for the court:

· Should the doctrine of specialty be expanded so that every time an extradition treaty is violated, the individual should be repatriated?
· the court seems to accept that if the treaty was violated, Alvarez should be returned to Mexico

· The S.Ct used the precedent of Ker, which established Jx by abduction is allowed, and Rauscher, which established the Doctrine of Specialty – prohibited prosecution of a crime other than the crime for which he was extradited.

· If the abduction does not violate the Extradition Treaty then the Rule in Ker applies, the S.CT found no violation of the treaty.

· The USSC says that the treaty has not been violated:

· USSC holds that the extradition mechanism that the treaty provides is not exclusive- while it creates a mechanism, it doesn’t do so exclusively.  Since the treaty doesn’t specifically say you cannot kidnap, kidnapping does not violate the treaty.  The court refers to Ker- that courts do not ask how D got before the court. 

· However, the prohibition against kidnapping/exercising police power is basic CIL which isn’t generally part of treaties, doesn’t need to be, because it is so clear. 

Does this case overrule the Paquete Habana?

· PH said that in the absence of a treaty, the courts are bound by CIL
· The Alvarez court found it was not bound by CIL

Dokmanovic
Dok was accused of committing genocide in Croatia; he was in Serbia.  The UN lured him into Croatia and then arrested him and tried him.  Dok was brought into Croatia’s jdx not by force, but by cunning.

· the law is less sympathetic to luring cases

· this is also a different issue because Dok was rendered to an int’l tribunal—these do not have extradition treaties 

· the court decides there was nothing cruel, inhumane, or outrageous connected w/ Dok’s arrest so his trial stands. 

3 distinct areas of Int’l law

1)  Int’l human rights

2)  Int’l humanitarian law

3)  Int’l criminal law
INT’L HUMAN RIGHTS
· A more recent development; grew out of the rights of alien and has been expanded to all people within the control of a State

· Conceptually universal-applies to all people- and thought to persist in times of war or peace.  However, it is recognized that in emergencies, some human rights can be suspended.

· Limits on Human Rights

· conflicting rights

· morals

· public safety and public order

BEFORE THE HUMAN RIGHTS REVOLUTION

· individuals were not subjects of int’l law- was not a source of rights for individuals

· Law of State responsibility

· states owed minimum standard of treatment to aliens present within its territory

· however, aliens could not directly prosecute claims, the claims had to be espoused by the state of nationality.  If your nation govt didn’t complain on your behalf, you had no remedy.

· Int’l law did not address a State’s treatment of its own nationals within its territory

3 GENERATIONS OF HUMAN RIGHTS
· 1ST Generation Human Rights
· rights against the state

· akin to our civil rights

· rights that are largely negative (the state shall not…)

· the US strongly believes in 1st generation rights

· 2nd Generation Human Rights

· Positive rights

· right to receive something from the state, rights to a good for which the state has an affirmative responsibility to provide

· right to education, health care, food

· 3rd Generation Human Rights

· Collective Rights

· flow to groups, not to individuals
· like right to self-determination, linguistic rights, rights to self-identity
THE UN’S ACTIONS REGARDING HUMAN RIGHTS

UN Charter

· the starting point for human rights

· presents human rights vaguely and with no enforcement mechanism

Universal Declaration of Human Rights
· passed by the General Assembly in 1948

· intended to be an int’l Bill of Rights but was only a declaration

· intermediate step towards binding Human Rights Treaties. 
CULTURAL RELATIVISM
“Asian Values”

· collectivism v. individualism

· trading human rights for economic development

· Asian values critique of human rights

· Singapore

· argues that economic development is more important than human rights; that human rights is a Western idea

The International Covenant on Civil and Political Rights (“ICCPR”)
· deals more with 1st generation rights
· Since US believed in 1st generation rights, and the USSR believed in 2nd generation rights, it was difficult to create a unified human rights law.  Instead made 2 separate covenants- the ICCPR (deals with 1st gen) and the Int’l Covenant on Economic, Social, and Culture Rights (deals w/ 2nd gen)

· Content of the Treaty

· Article 2:

· State will ensure rights without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth, or other status

· like the US’s equal protection clause

· Article 6:

· each human being has an inherent right to life

· in countries that have not abolished the death penalty, a death sentence may be imposed only for the most serious crimes in accordance with the law in force at the time of the commission of the crime

· sentence of death shall not be imposed for crimes committed by persons under 18 and shall not be carried out on pregnant women.

· Article 9

· right to liberty and security of person.  No one shall be subject to arbitrary arrest or detention.

· Article 14:

· all persons shall be equal before the courts and tribunals. Everyone is entitled to a fair and public hearing. 

· Minimum guarantees, everyone is entitled to:  informed in detail and in understandable language, the nature and cause of charges; adequate time and facilities to prepare defense; tried without undue delay; tried in his presence and to defense himself in person or through legal assistance; the examine witness against him; free assistance of an interpreter; not to be compelled to testify against himself; juvenile defendants- take into account their age and the desirability of promoting rehabilitation; right to appeal; no double jeopardy. 

· Article 17:

· no one shall be subject to arbitrary or unlawful interference with his privacy, family, home, or correspondence, nor to unlawful attacks on his honor and reputation.

· Article 18

· right to freedom of thought, conscience, religion

· Article 19 
· right to hold opinions w/o interference. 

· right to freedom of expression
· Article 20

· war propaganda is prohibited

· the US does not follow this

· any advocacy of national, racial, or religious hatred that constitutes incitement to discrimination, hostility, or violence is prohibited. 

· Article 23

· family is the natural and fundamental group unit of society and is entitled to protection by society and State

· right of men and women of marriageable age to marry and to start a family shall be recognized. 

· no marriage w/o full and free consent of spouses. 

· Article 25

· right to take part in public affairs

· right to vote shall be by universal and equal suffrage, held by secret ballot

· right to have access to public service.

· The ICCPR is binding on the US as int’l law but because it is not self-executing, US citizens cannot use it in court to sue the govt

· The ICCPR was signed in 1966; presented to the Senate in 1977; ratified in 1992

· the Senate attached a series of RUDs with its ratification

· Reservations:  ICCPR exceeds constitutional protection (execution of juveniles) and the ICCPR conflicts with the constitution (prohibition on war propaganda)

· example:  Domingues:  a minor when committed crime, sentenced to death; argued that the execution would violate the ICCPR.  But the US had a reservation to that term- question is whether the reservation was valid.  

· Classic dualism:  even if the reservation was invalid internationally, it can be valid domestically. 

· court said int’l treaty cannot be enforced domestically.

· Declarations:  ICCPR is not self-executing so the treaty cannot be argued in US court

· this is a typical US declaration

RUDs AND HUMAN RIGHTS TREATIES

· Should human rights treaties be all or nothing?  
· if they really are universal rights, then a country should either agree or not

· but if there was no reservation policy, many signatory countries would refuse to sign. 

· so is it better to have more signatories but with messy obligations, OR less signatories?  

· ICJ opinion

· it is better to have a broadly accepted treaty w/ RUDs than a treaty with only a few countries accepting it. 

· With regard to the Genocide Convention:  having fewer states signing restricts the scope of the treaties application and detracts from the authority of the moral and humanitarian principles which are its basis.

· if a party objects to a reservation which it considers to be incompatible with the object and purpose of the Convention, it can in fact consider that the reserving party is not a party to the Convention

· if a party accepts the reservation as being compatible with the object and purpose of the Convention, it can in fact consider that the reserving state is a party to the Convention  

Int’l Covenant on Economic, Social, and Cultural Rights (“ICESCR”)
· positive obligations the states have to individuals

· is limited based on availability of resources

· programmatic nature

· reporting requirements

· Contents:

· Article 6

·  right to work
· Article 7

· right of everyone to the enjoyment of just and favorable conditions of work

· Article 9

· right to social security, including social insurance

· Article 11:

· right to an adequate standard of living for himself and his family, including adequate food, clothing, and housing, and to the continuous improvement of living conditions.

· right to be free from hunger

· Article 12

· right to the enjoyment of the highest attainable standard of physical and mental health.

· US position:

· skeptical regarding the status of economic, social and cultural rights. 

· Reagan administration of why these rights have been de-emphasized:

· cause a blurring of what is the vital core of human rights.

· difference between torture/murder and overly starchy diets

· current interpretation of economic and social rights is easily exploited to excuse violations of civil and political rights

· countries use economic/social rights achievement as a reason to put off granting of civil/political rights

· countries argue that in order to achieve econ/social rights is it necessary to deprive people of civil/political rights. 

Right to Food
· Economic, Social, and Cultural Rights Committee, General Comment 12

· obligation to respect—do not prevent existing access to food

· obligation to protect—ensure that enterprise or individuals do not deprive individuals of access to food

· obligation to fulfill which includes:  
· obligation to facilitate—strengthen access to resources
· obligation to provide—direct food aid

· US accepts right of access to food

· does not accept that there is a violation if a state does not provide food to all and does not accept the allowance of a remedy against the state to those individuals who believe their right has been denied

· difference between right to food and right to access to food.

Public v. Private Distinction
· Views the law as being artificially divided between a public sphere, where the law works, and a private sphere, where the law does not operate.  

· this often works to the disadvantage of woman-who tend to be victims of private crimes; where men are most often victims of public crimes
· Torture v. Domestic violence

· why is there not a intolerance of domestic violence like there is of torture?  Many torture victims are men whereas women are more often the victims of domestic violence. 
· May be easier to tell a state you cannot torture- to find direct application to a state.  More problematic to prohibit domestic violence because the state is not the actor- rather the state inadequately prevents violence.  State inaction leads to domestic violence.  

WOMEN’S ISSUES

CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN (“CEDAW”)
· Contents

· Article I:  

· discrimination against women means any distinction, exclusion, or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social cultural civil or any other field. 

· Article 5:

· states shall take measures to:  a) modify patterns of conduct or men and women with a view to achieve the elimination of prejudices based on the idea of the inferiority or the superiority of either sex or on stereotyped roles of men or women; b) ensure family education includes a proper understanding of maternity as a social function and the recognition of a common responsibility of men and women in the upbringing of children.

· Article 16

· equality of men and women:

· same right to marry

· same right to freely choose a spouse

· same rights and responsibilities during marriage

· same rights/responsibilities as parents

· same rights to decide freely on number and spacing of children

· same rights/responsibilities w/ regard to guardianship

· same personal rights as husband and wife

· inc right to choose a family name, profession, occupation

· same right in respect to ownership, etc of property

Female Genital Mutilation
· if it is a patriarchal tradition, that is hidden because usually performed by women and voluntarily undertake by women

· very acceptable in some 3rd world counties

· argument against FGM

·  it is not simply a forced practice but is a way of creating a social structure of male dominance

· but are we really just forcing Western values onto the 3rd world?

· is it really barbaric or is it just Western arrogance?

· should the burden of eradicating FGM fall on the African states where it is practiced?

INT’L HUMANTARIAN LAW
Law of War:  divided into
· Jus ad bellum

· use of force

· involves the question of when is it lawful for a state to use force?  when is war legal?

· the law governing the initiation of war.  Describes under which condition a nation may exert military power over another nation.

· Jus in bello

· limits on the means by which war is conducted

· this is int’l humanitarian law

· intersection with law on use of force—limits on means

· balancing military necessity w/ dictates of humanity

· the goal was to shield non-combatants

Lieber Code

· proposed set of guidelines for US combatants during the Civil War

· Article 14

· military necessity consists in the necessity of those measures which are indispensable for securing the ends of the war, and which are lawful according to the modern law and usages of war. 

· DEBATE ABOUT WHAT IS MILITARY NECESSITY:  It includes the mistakes of commanders- generally not culpable for mistakes

· Article 15

· military necessity admits of all direct destruction of life or limb of armed enemies, and of other persons whose destruction is incidentally unavoidable in the armed contests of war. 

· men who take up arms against one another in public war do not cease on this account to be moral beings…

· Article 16

· military necessity does not admit of cruelty-infliction of suffering for the sake of suffering or for revenge, nor of torture to extort confessions. 
· Article 17

· lawful to starve the hostile belligerent, armed or unarmed

· Article 19

· commanders whenever possible, inform the enemy of their intentions to bombard a place, so that the non-combatants and esp the women and children, may be removed before the bombing begins. 

· Article 20

· public war is a state of armed hostility between sovereign nations or govts. 
Hague/Geneva Principles

Sponsored by the Red Cross; in effect and widely signed. 
· Protection of non-combatants

· but does this apply in “total war”?

· Humane treatment of captured combatants

· There is an obligation to capture, and POWs get the same accommodations as their captors – medical care, communications

· Combatants are immune to civil prosecution

· limits on means

· gas and biological weapons are prohibited

· no superfluous injury or unnecessary suffering shall be inflicted. 

· obligation to distinguish military targets from civilian populations

· protocol I prohibits “area bombing”
Q:  IS THE LAW OF WAR ESSENTIALLY A VICTOR’S LAW?
· are the losers the only ones ever punished?

Violations of law of war are punished by trials after the end of the war
Have to balance the combatant target w/ the noncombatant impact- so can’t bomb whole civilian city to take out 1 military office, even if it would be legitimate to destroy military office alone. 

NUCLEAR WEAPONS CASE
There was a movement to get the ICJ to issue an advisory opinion regarding whether the use or threat of use of nuclear weapons was ever permitted under int’l law. 
· the ICJ can give an advisory opinion when asked to do so by a qualified organization-here the World Health Organization

Why should nuclear weapons be prohibited under all uses? 

· Use constitutes genocide—the number of deaths would be enormous
· since genocide is explicitly prohibited by int’l law, so should use of nuclear weapons

Court’s response:

· genocide is directed towards a particular group and the use of nuclear weapons is more widespread( so its not genocide.  Seems that to be genocide need a particular intent to attack a group qua that group( ex:  Hiroshima wasn’t genocide because people weren’t killed because they were Japanese, just happened that many Japanese were killed.  Distinction between genocide and mass killings. 
· also times when death toll wouldn’t be so enormous

· Nuclear weapons should be treated as poison weapons
· there is an int’l prohibition against using poison

Court’s response:
· nuclear weapons are not poison weapons-the purpose of a nuc is not to poison

· doesn’t kill by asphyxiation the way poison does. 
· Use violates CIL:  The fact that countries have engaged in treaties limiting nuclear weapons and working towards disarmament( can we extrapolate from this that the use of nuclear weapons is prohibited?  the treaties show a trend toward an understanding that use is illegal. 

Court’s response:  

· while there may be a trend, the court is not convinced that is has taken the form of CIL yet. 

· also, the fact of non-use supports that use is against CIL 

Court’s response

· doesn’t read much into non-use

· states that non-use is not opinio juris ( when states do something out of legal obligation.  Rather, non-use doesn’t arise from opinio juris but arises because the circumstances haven’t necessitated the use of nuclear weapons. 

Nuclear weapons have been condemned by int’l humanitarian law because it is impossible to distinguish between civilian and military and Int’l humanitarian law requires that civilians are not the object of an attack.  Prof. thinks this argument makes use of nuclear weapons illegal.
Court’s response:

· there are times when nuclear weapons can meet the discrimination test

· like at sea

The ICJ went through the arguments one by one, picking them off, but failed to take the arguments in their totality, to look at the cumulative effect.  Had it done this, it may have reached a different conclusion. 
Paragraph 96 of the ICJ opinion

· states “the court cannot lose sight of the fundamental right of every State to survival, and thus its right to resort to self-defense in accordance with Article 51 of the Charter when its survival is at stake”

· that a state has a right to survive comes out of nowhere- States are extinguished all the time
· as a matter of jus ad bellum, each state has a right to defend itself, but the means which it can use to defend itself are limited by jus in bello. 
· Furthermore, normally, whether a particular method of force can be used is completely disconnected from ability to use force. 

· this Paragraph seems to suggest that an otherwise forbidden method can be used when self-defense and existence is at stake.


· who decides when a State’s survival is at stake?

· the state decides for itself- there is no one else

· this paragraph is thus very destabilizing because the survival determination is always based on self-judgment( it is much easier to feel that your own survival is at stake when subjectively it may not be.  

Mere possession of nuclear weapons:
· when a country announces that they have a nuclear weapon, is that mere possession or a threat?

· the US position is that while we have weapons, it is not a threat, we  have them for self-defense. 

· but some countries may have more specific strategies against another nation to make the mere possession a threat (Pakistan and India for example)

· ability to fire the weapons may be a factor too

· possession with no way to fire isn’t must of a threat. 

INT’L CRIMINAL LAW
Effectively takes notion of human rights abuses and attaches criminal responsibility to it.

Nuremberg and Tokyo Trials really marked emergence of this area of law.  
Notion of personal criminal responsibility:
Individual/Collective Responsibility:  society receives satisfaction for individual accountability, but can we move responsibility to a select number of individuals, can we have individual and collective responsibility?  This creates the 

· dilemma of decollectivization
· to find individuals criminal responsible in a way, displaces responsibility from others. 
· who is responsible for the Holocaust?  Germany, or a few madmen who took over Germany?

· Pragmatic reasons to focus responsibility on a few individuals

· has effect of cleansing the rest of the country- but is it morally defensible?

· Plus side of collectivization:

· acts as a deterrent for others who are going along with their govt’s crimes

· there is also a fine line between justice and revenge

London Charter of the Int’l Military Tribunal at Nuremberg
· established the int’l military tribunal

· defines the crimes that come within the tribunals jdx: 

· crimes against peace

· very act of instigating a war of aggression created personal responsibility for the command.  

· included namely, planning, preparation, initiation, or waging of a war of agreesion 

· this didn’t develop much/ has withered since Nuremberg

· war crimes

· crimes against the law of war

· murder, ill treatment of deportation to slave labor of civilian populations; murder or ill-treatment of POWs; killing of hostages; plundering private or public property; wanton destruction of cities; devastation not justified by military necessity. 
· crimes against humanity

· this was a new idea at the time; included genocidal acts of Nazis
· murder, extermination, enslavement, deportation, and other inhumane acts committed against civilian populations or persecutions on political, racial, or religious grounds. 
· The official position of defendants as Head of State or responsible govt officials does not free them from responsibility or mitigate punishment. 

· the fact that defendant acted pursuant to order of his govt or a superior shall not free him from responsibility, but may be considered in mitigation of punishment if the tribunal determines that justices so requires. 

EX POST FACTO
· Nullen crimes sine lege, nulla poena sine lege

· no crime without law, no punishment without law

· It is a fundamental position in int’l and domestic law to NOT assign guilt for acts not considered crimes when committed.  

· there are provision in int’l human rights instruments barring prosecutions for acts not criminal at the time of their commission. 

· However, since much of int’l law is not codified in treaties or other code, the customary status of the norms creates dangers for defendants in criminal cases, who may face judges with different methodologies and approaches to the derivation of custom. 
· US v. Joseph Alstoetter
· FACTS:  A argued that when he acted, old int’l law principles applied—what a state did within its own borders was its own business—crimes against humanity were not illegal when he acted.

· the court rejected this argument.  German laws would put Nazis on notice that their actions were illegal.  Nazis should have known their actions would be condemned and they were told as much while they were acting, so this put them on notice. 

· RULE:  int’l law requires proof before conviction that the accused know or should have known that in matters on int’l concern he was guilty of participation in a nationally organized system of injustice and persecution shocking to the moral sense of mankind, and that he knew or should have known that he would be subject to punishment if caught. 
Conclusion of Nuremberg and German trials:
· it is permissible to find people personally culpable for the acts

AD HOC TRIBUNALS

· established by the Security Council under Chapter VII if there is a threat to int’l peace and security

· courts are limited in time and to special circumstances. 

· limited to Rwanda and former Yugoslavia conflicts
· have limited competence:  genocide, crimes against humanity, war crimes

· UN members are bound to give effect as a result of Art 25

· Raised protests because it wasn’t clear that the SC had power to establish judicial bodies.  The ICJ is the judicial organ; the SC is executive
RWANDA and YUGOSLAVIA
Rwanda:  Hutu extremists conducted massive killings of Tutsis and moderate Hutus.  At least ¾ of the Tutsi population was killed.  The destruction from the civil conflict left Rwanda without a functioning judicial system.

Different options for recourse for criminal proceedings against violators:

1) Domestic Option

a. are often not available or are so biased that can’t be just

i. may be inadequate in terms of physical resources or availability of trained judges and lawyers

ii. govt in power might use the judicial system as a weapon against political enemies—courts biased against potential defendants and unwilling to afford them due process

iii. domestic prosecutors might refuse to prosecute, or judges might be afraid to hear cases against powerful govt officials, former officials, or their supporters.  trials may be shams leading to acquittals. 

· in Rwanda, the formal trials only had competency over the highest level officials, leaving domestic courts to take care of the majority of the defendants responsible for the genocide

· there was a planned transfer of many cases to traditional courts—gacaca—upon the theory that they would be more efficient and better square with native notions of justice

· however Amnesty Int’l was concerned that these traditional courts wouldn’t meet int’l standards.  

2) Going to the UN:  Ad Hoc Int’l Criminal Courts

a. because if the insufficiency of domestic option for Rwanda and Yugoslavia trials, the idea of an int’l criminal tribunal was resurrected for the first time in nearly 50 years. 
b. UN chose to use its Chapter VII powers to create the court because they believed that negotiation of a treaty would take too long and that the states whose cooperation was needed would not ratify the treaty. 

i. since the tribunal was created by the Security Council under Ch VII, we know that the Big 5 supported this( none of them were subject to the courts’ jdx. 

c. The 2 tribunals were limited to trying genocide, crimes against humanity, and war crimes.

i. the Yugoslavian tribunal could consider any covered crimes committed in the former Yugoslavia after 1991 up to the present day

ii. the Rwandan tribunal was confined to crimes in Rwanda in 1994. 
Models of dealing with int’l crimes
1) Amnesty

a. lets it go

2) Truth and reconciliation

a. establishes facts about what happened
b. May not always want to go the criminal route with regards to crimes against humanity- by establishing a permanent int’l crime court, it sets up that criminal punishment is the way people will be punished- may make it less possible in the future to have Truth and Reconciliation Committees instead.  

3) Criminal courts

The Permanent International Criminal Court
Statute of the Int’l Criminal Court—The Rome Statute.

· this created a standing tribunal and provided for the jdx of the Court

· court has jdx over 3 crimes:  genocide, war crimes, and crimes against humanity. 

· court has jdx only over crimes committed after the Statutes entry into force. 

· the US is not a member to this treaty and actively resists any US citizens being subject to the court’s jdx 

· CONTENTS of treaty:

· Article 12:  Preconditions to the exercise of jdx

· (1)  a State which becomes party to the Statute accepts the jdx of the court w/ respect to the crimes [of genocide, crimes against humanity, and war crimes.]

· (2)  The court may exercise its jdx if one of more of the following States are parties to this Statute or have accepted the jdx of the court in accordance w/ paragraph 3

· the State on the territory of which the conduct in question occurred or, if the crimes was committed on a vessel or aircraft, the State of registration of the vessel or aircraft

· the State of which the person accused of the crime is a national.

· So when a state, say UK signs, creates jdx in two ways: 1) for crimes occurring in UK 2) for crimes committed by UK nationals, wherever they take place. 

· What about a state who is not a party: 1)  the court presumable cannot exercise jdx for crimes occurring w/in that State’s territory except when the actors are nationals of a signing state.  2)  a non-party state’s nationals are not subject to jdx unless the national commits a crime in the territory of a signing state. ( this is when US military may be subject to ICC jdx; this is what the US doesn’t like.  

· Article 13:  Exercise of JDX

· the court may exercise jdx w/ respect to a crime when the

· crime is referred to the Prosecutor by a State Party

· the crime is referred to the Prosecutor by the Security Council acting under Chapter VII

· the Prosecutor has initiated an investigation in respect of such a crime in accordance w/ Art 15. 


· this is the most controversial- means you cannot escape accountability

· Article 16:  Deferral of investigation or prosecution

· no investigation or prosecution may be commenced or proceeding with under this Statute for a period of 12 months after the Security Council has requested the Court to delay the matter; that request may be renewed by the Council under the same conditions.


· Mechanism for the Security Council to say to the court, you’re messing up the politics of the situation w/ this trial, put this on hold

· Article 17:  issues of inadmissibility
· The court shall determine a case is inadmissible where:

· the case is being investigated or prosecuted by a State which had jdx over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution

· the case had been investigated by a State w/ jdx and the State has decided not to prosecute, unless the decision resulted by unwillingness or inability of the State to genuinely prosecute

· the person concerned has already been tried for conduct which is the subject of the complaint. 

· case is not of sufficient gravity to justify further action

· In order to determine unwillingness, the Court shall consider whether one or more of the following exist:
· proceedings were undertaken for the purpose of shielding the person concerned from criminal responsibility

· unjustified delay in proceedings which is inconsistent w/ intent to bring person to justice

· proceedings were/are not being conducted independently  or impartially, and they are being conducted in a manner which is inconsistent w/ intent to bring person to justice. 

Pinochet
FACTS:  Was the dictator of Chile for 17 years-committed human rights violations;  In 1990, negotiations took place and Pinochet accepted a transition to democracy- P was made a member for life of the Chilean Senate and accordingly was largely immune from legal process in Chile. 
Pinochet got sick and went to London for treatment.  There was a prosecutor in Spain who wanted to prosecute him in Spain under universal jdx-he just need to get his hands on him.  
How can another state, other than the one where atrocities took place prosecute:

· Territorial basis:  if the crimes were planned in another state

· If nationals of another state committed the crime, that State would be allowed to prosecute its own nationals. 

· Passive Personality:  victims might include those w/ another nationality, permitting that state to prosecute

· Universal jdx:  certain offenses are so grave and affect human kind generally, so any state is allowed to prosecute.  Spain’s laws allowed for prosecutions of human rights abuses based on both passive personality and universality. 

Can the UK extradite Pinochet to Spain?
· the UK had a dual criminality requirement
· permits extradition only if the crime committed is illegal under both British law and the law of the country seeking extradition

· Would P’s actions in Chile, have been illegal in the UK and Spain at the time they were committed?

· UK says it was not against UK law to commit torture in another state until the UK became party to the Torture Convention

· most of P’s crimes took place before this date; but a few after

· What about the Head of State Doctrine?  Does this grant Pinochet immunity?

· classic doctrine is that Heads of State enjoy immunity for acts occurring when they are Head of State.  Is this still applicable?

· Crimes against humanity are never official, so immunity cannot be invoked for them. 

· The Lords decide not to block the extradition in the end.  However, British Home Secretary who gets to final say decided that Pinochet was not fit to stand trial. 

· Int’l notion of head of state immunity:  attaches to heads of other states.  

· Domestic head of state immunity: may or may not exist, depends on the laws of the State.  

· Chile later revokes P’s immunity however, again, he was found unfit to stand trial, so he has never been tried. 

USE OF FORCE
the UN Charter
· Article I

· The purposes of the UN are:

· 1) to maintain int’l peace and security and to that end:  to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about peaceful means, and in conformity w/ the principles of justices and int’l law, adjustments or settlement of int’l disputes or situations which might lead to a breach of the peace. 

· Article II 
· 1. the org is based on the principle of sovereign equality of all its members

· 2.  all members, in order to ensure to all of them the rights and benefits resulting from membership, shall fulfill in good faith the obligations assumed by them in accordance w/ the Charter

· 3.  all members shall settle their int’l disputes by peaceful means in such a manner that int’l peace and security, and justice, are not endangered. 

· Section 4

· all members shall refrain in their int’l relations from threat or use of force against the territorial integrity or political independence of any State.

· do all military intrusions or interventions (violations of territory) constitute a use of force “against the territorial integrity of any State”?
· what is State applying force doesn’t possess territorial ambition? 
· Does all use of force impair the political independence of a State?
· does this mean that only when a State has goals to impair political independence that force is illegal?
· the prohibition on the use of force does not limit the Security Council- they can use preemptive force.  Once they determine there is a threat to int’l peace and security, there are no limits to what they can do. 

· there is one EXPRESS EXCEPTION:

· Article 51:

· nothing in the charter shall impairs the inherent right of individual or collective self-defense if armed attack occurs against member of UN, until the Security Council has taken measures necessary to maintain international peace and security.

· analysis of the language:
· “inherent right”:  this implies that the right is outside the UN charter, more like natural law.
· “until the Security Council…” does this mean that the use of force is again prohibited once the security council steps in?  Domestic analogy:  you can defend yourself until police step in, then you let them take over
· who determines when an armed attack occurs?
· there is also the notion that if an armed attack is imminent, you may defend yourself, but HOW imminent?
· Is the prohibition on the use of force still relevant considering the Security Council does not functioned the way it was originally envisioned to?
· The security council was envisioned to have the ability to restore peace and security if a member was attacked
· this would make country’s feel secure/not resort to force because they had someone to protect them
· However the Security Council does not operate that way and given the absence of collective protection/security, countries generally won’t not use force when threatened. Argument is that if security council can’t provide military forces to protect States, then States are thrown back to using their own forces- have to relax armed attack requirement and let States use force. 

· 5.  all members shall give the UN every assistance in any action it takes in accordance w/ the Charter, and shall refrain from giving assistance to any State against which the UN is taking preventative or enforcement action.
· 6.  the organization shall ensure that states which are not members of the UN act in accordance w/ these principles so far as may be necessary for the maintenance of int’l peace and security

· 7.  nothing contained in the Charter shall authorize the UN to intervene in matters which are essentially within the domestic jdx of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII.

· Article 24
· the members of the UN confer on the security council primary responsibility for the maintenance of int’l peace and security.
· Article 25
· the members of the UN agree to accept and carry out the decisions of the Security Council in accordance with the Charter.  
· Article 33
· parties to any dispute, the continuance of which is likely to endanger the maintenance of int’l peace and security, shall first seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, etc or other peaceful means.
· CHAPTER VII
· Article 39:
· the security council shall determine the existence of any threat to peace, breach of peace, or act of aggression and shall make recommendations, or decide what measures shall be taken, in accordance w/ Art 41 and 42, to maintain/restore peace and security
· Article 41:
· SC may decide what measures not involving the use of armed force are to be employed to give effects to its decisions, and it may call upon the Members of he UN to apply such measures.  such as interruption of economic relations, and or rail, sea, air, etc means of communication, and the severance of diplomatic relations
· Article 42:
· should the measures in 31 be inadequate, the SC may take such action by air, sea, or land forces as may be necessary to maintain or restore peace and security.  Many include demonstrations, blockade, and other operation of Members of the UN
· Article 43:
· Members undertake to make available to the SC, on its call, armed forces, assistance, facilities—Inc right of passage, necessary for maintaining int’l peace and security 
· Coalition of the Willing:  since the security council doesn’t have an army- this is how they send troops if they feel peace has been breached(countries have to volunteer their troops.

· Chapter VIII

· Article 53:

· the Security Council shall, where appropriate, utilize such regional arrangements or agencies for enforcement action under its authority.  But no enforcement action shall be taken under regional arrangements or by regional agencies without the authorization of the Security Council…

FIRST IRAQ WAR
Iraq invaded Kuwait; took charge of K’s oil filed, installed a new govt.  
Security Council resolutions:  

1) Resolution 660 (1990)

a.  the day of the invasion, the Council adopted a resolution condemning the Iraqi invasion, determining that it constituted a breach of peace & security; demanded Iraq withdraw

2) Resolution 661 (1990)

a. affirms right to self-defense in response to Iraq’s armed attack

i. since Kuwait no longer exists this will be collective self-defense. 

b. economic sanctions, tries to isolate Iraq economically as the first step
i. acting under Chapter VII powers; decides that all States shall prevent-- the import of all goods from Iraq or Kuwait; activities promoting export of Iraqi/Kuwaiti goods; dealings w/ nationals, etc

c. The US claimed that this resolution and the right of self defense allowed the use of force to compel compliance w/ the embargo.

3) Resolution 662 (1990)
a. denounces Iraq’s purported annexation of Kuwait as null and void

4) Resolution 678 (1990)
a. demands full compliance w/ Resolution 660 and all subsequent relevant resolutions.

b. authorized Members, cooperating w/ Kuwait [this sets up collective self-defense] to use all necessary means to uphold and implement Resolution 660 and all subs relevant resolutions and to restore int’l peace and security, if Iraq doesn’t implement the foregoing resolutions by Jan 15, 1991.

i. “all necessary means” provided the explicit authorization to use force. 
ii. the wording of this resolutions comes into play during Iraq II( says all subsequent resolutions—there are 2 ways to interpret “subsequent”
1. all resolutions from 660-678 that have to do w/ Iraq and Kuwait or
2. all resolutions having to do w/ Iraq from 660 but beyond 678, any future resolution, even those not written yet. 
a. the US used this interpretation to justify 2nd Iraq war- that due to 678, they were still authorized to use force. 
5) Resolution 687:
a. first discussion of weapons inspection
b. affirmed independence of Iraq and Kuwait.
IRAQ II
Resolution 1441:

· Compromise between US and France
· This was not meant to the final resolution- one of a pair, this one set up use of “by all necessary means” in the next resolution

· Makes mention of past authorization for use of force and reference to all subsequent resolutions—leave open possibility for US to argue that they were authorized to use force. 

· Paragraph 1:

· Decides (decision are binding) that Iraq has been and remains in material breach of its obligations under relevant resolutions, including Res 687, in particular through its failure to cooperate with UN inspectors. 

· What is a material breach here?

· Under contract law, it means that the other side is released if its obligations, K is off.  But what does this mean in public int’l law, between a state and the UN?

· Paragraph 2:  

· decides to give Iraq a final opportunity to comply w/ its disarmament obligations

· Paragraph 12:

· decides to convene upon receipt of repot in order to consider the situation and the need for full compliance w/ the resolutions in order to secure tin’l peace and security

· This was French wanted provision.  Seems to be back-sliding – we may not require full compliance….

· ensures there will be another meeting before war
· Paragraph 13:

· Recalls that the SC has repeatedly warned Iraq of serious consequences for continued violations

· as close as US could get to automaticity- that there would be no need for further sec council action in order to allow war. 

· US argues that this language could be authority to use force

ECONOMIC SANCTIONS
· Are they subject to proportionality?

· do they conflict w/ int’l humanitarian laws?

· often aren’t effective- have only worked in South Africa

· Are they really better than armed attack?

· long drawn out economic sanctions may damage a country more than a short war

· they target civilians.  Underlying belief is if you make life miserable enough for the people, they will eventually overthrow the govt. 

NICARAGUA
Ortega takes power; low grade war fought against Ortega/Sandinistas.  The US funded the contras rebels who were trying to overthrow the Sandinistas.  The war spilled over in El Salvador.

Nicaragua decides to take US to ICJ to complain about their support of the contras- saying it was an illegal use of force, violating UN charter Art 2(4).  

· Can a country suspend jdx after they already granted a court jdx in a treaty?

· in this case, the US had agreed to ICJ jdx in a treaty w/ Nicaragua-the Friendship, Commerce and N Treaty.  When the US got wind of the suit, they sent note to the ICJ saying they were suspending the court’s jdx

· The court decides the US looses the issue- jdx remains.  However, the US walks away from the case at this point- doesn’t argue it on its merits.  However, the court still examines the case on the merits. 

· Was the US support of the contras use of force in violation of Article 2(4)?

· US argues that it was allowed to use force because it was exercising collective right of self-defense on behalf of El Salvador.
· Problems w/ this argument: 1) US support of contras preceded the spill over into El Salvador; 2)  the court doesn’t think that the spill over into El Salvador was an armed attack triggering Article 51’s right to self-defense. 

· court decided US support of contras did violate its obligations under the FCN Treaty

· However, US ignores the ICJ opinion.

· Ortega is voted out and the new president settles dispute w/ the US

· Critics of the ICJ see this case as more of a political exercise than a judicial one

· Believe that some disputes shouldn’t be justiciable by the ICJ-should be some political question analog

· Under UN structure, it is the Sec Council that has ultimate authority over matters of peace and security.  SO argument that w/ regard to such matters, we look to political resolutions, not judicial ones, so ICJ shouldn’t involve themselves. 

NATO
Established by the Washington Treaty

· point is to defend Europe; in particular Western Europe from a Soviet attack

KOSOVO
Serbian action in Kosovo (province of Serbia) of ethnic cleansing – Serbs trying to remove Albanians from Kosovo.  The int’l community was very concerned about human rights violations- possible genocide taking place—felt guilty for failing to prevent Bosnian genocide earlier.  

· the UN didn’t get involved because Russia made it clear it would veto any authorization to use force
· Instead NATO authorized action
· this was outside of the scope of NATO’s power

Under what theory could NATO use force?  How was it justified to use force in violation of the UN Charter Article 2(4)?

· NATO argued that the war was necessary as a humanitarian intervention.

· that while technically the was is illegal because there is no exception to the use of force based on humanitarian wars, the war is legitimate because it is based on morality. 
Different views of the Kosovo bombings:

· Belgium- theory of necessity

· NATO intervened to protect fundamental values enshrined in jus cogens and to prevent an impending catastrophe recognized as such by the Security Council.  Need to safeguard the stability of the entire region.  

·  a state of necessity is the cause which justifies the violation of a binding rule in order to safeguard, in face of grave and imminent peril, values which are higher than those protected by the rule which has been breached. 

· US-set of factors

· Solana- NATO Secretary General( moral duty to act

· in his statement he emphasizes that NATO is not at war w/ the people of Yugoslavia/not at war with the state.  The objective is to prevent more human suffering and more repression and violence against the civilian population, and we have a moral duty to do so 
· SEEM to be getting at Art 2(4)( that they are not challenging the sovereignty of the State or its territorial boundaries.  Attempting to avoid triggering Art 2(4). 

Should there be an exception to 2(4) for humanitarian interventions?

· there is a great potential for abuse
· allows countries to pick and choose when they will get involved based on humanitarian reasons

· this creates the danger that may use humanitarian interventions as an excuse to use force for other reasons that are present that are the real motivators(Why US went Kosovo but not Rwanda- economic benefits/strategic benefits.

· opportunistic in the sense that some human. crises will be addressed and others won’t be- the difference is presence of other strategic benefits in areas that countries get involved—human crises becomes secondary, 

Opportunity for abuse is no reason to have such a thing; all doctrines are subject to abuse. 

· where do you draw the line once you begin to soften/find exceptions for use of force & finding an armed attack?

· In the absence of Security Council resolution, who decides when to 

Possible US positions now with respect to positions about Charter law
1) Charter classic:  Art 2(4) means can’t use force, Sec Council has monopoly on force; States can only force in self defense upon an armed attack; 

2) yes, 1) is true, but circum have evolved; may soften armed attack term in 51, may allow humanitarian intervention( same basic Charter structure but it has been renovated

3) The Charter is no longer relevant and is gone. 

War on Terrorism
SELF-DEFENSE POST SEPTEMBER 11

· does the right of self-defense include the right to use force against a state harboring terrorists?

· Does the right of self-defense include the right to use force against a state developing WMD or other offensive capabilities? 

· what distinguishes the 1st attack on the WTC from the 2nd?

· scale of attack

· the 1st attack was not considered an attack on the US, was viewed as a criminal act

· who the attackers are

· the 1st attack was just a couple of crazy guys, their boss was in jail

· the 2nd attack was by a large organization, similar to an army, involved a great deal of coordination. 

· the 1st impression of the 2nd bombing was that war had been declared against the US by a non-state actor

· the US decoupled the notion that an armed attack was something perpetrated by a state.  Now an attack by a non-state can trigger to right to use self defense. 

UN’s Int’l Law Commission’s Draft Articles on Responsibility of States for Internationally Wrongful Acts

· Article 8:  conduct directed or controlled by a State

· the conduct of a person or group shall be considered an act of a state under int’l law if the person/group is in fact acting on the instructions of, or under the direction or control of that State in carrying out the conduct.

· Article 9:  conduct carried out in absence or default of the official authorities

· conduct or persons/group considered act of a state if the group is in fact exercising elements of the govt authority in the absence or default of the official authorities and in circumstances such as to call for the exercise fo those elements of authority. 

· Article 10:  conduct acknowledged and adopted by State as its own

· conduct which is not attributable to a State under the preceding articles shall nevertheless be considered an act of the State if and to the extent that the State acknowledges and adopts the conduct in question as its own. 

INTERNATIONAL REACTION TO 9/11
Security Council Resolution 1368

· recognizes the inherent right to self defense

· condemns the attack and regards them as a treat to int’l peace and security(this language triggers Chapter VII.  This resolution is an explicit recognition that the attacks triggered Article 51. 
· expresses readiness to take all necessary steps

· this does not actually authorize any action

The US made it clear that it did not want Security Council authorization to act, that it wanted to act under its Article 51 right to self defense.  WHY?

· didn’t want to set up precedent that the US will wait for SC approval in the future

· didn’t want the UN to be able to take over the operations

· wanted to define self-defense for itself rather than take the more circumscribed view of self defense

· Resolution 1368 clearly shows that the SC was willing to authorize the use of force. 

General Assembly Resolution 56/1

· strongly condemns the acts of terrorism

· calls for int’l cooperation to bring the perps to justice

· calls for int’l cooperation to prevent and eradicate acts of terrorism

Security Council Resolution 1373

· Acting under its Chapter VII powers the SC decides that all states shall

· prevent and suppress the financing of terrorist acts

· criminalize the provision or collection of funds by their nationals or in their territories w/ the intention that funds should be used in order to carry out terrorism. 

· freeze funds/financial assets/economic resources of people who commit terrorist acts

· prohibit their nationals from making funds available to terrorists. 

· refrain from giving support to terrorists- inc suppressing recruitment into terrorist groups and eliminating the supply of weapons to terrorists

· deny safe haven to terrorists

· ensure terrorists are brought to justice

· calls upon states to become parties to int’l conventions protocols relating to terrorism

these are basically economic sanctions on terrorists.
NATO

· the attack against the US was an attack directed from abroad and shall therefore be regarded as an action covered by Article 5 of the WA treaty, which states that an armed attack on one or more allies in Europe or N. America shall be considered an attack on them all. 

· collective self defense
· doesn’t require that a State do the attacking as long as it is directed from abroad.

RIGHT TO SELF-DEFENSE

What exactly does this entail?

· does the right of self-defense include the right to use force against a State harboring terrorists?

· the consensus now seems to be that yes, this is allowed

· however, it is unclear if this only applies to failed states, like Afghanistan that are harboring terrorists, or all states. 

· it is easier to allow force in failed States that are harboring terrorists because they have basically ceased to exist anyways, are non-functional. 

· does the right of self-defense include the right to use force against as state developing WMD or other offensive capabilities?

Critics of US use of force in Afghanistan-that this was not a lawful act of self defense

· the self defense rationale does not apply because the US was the victim of a criminal attack by non-state actors, rather an armed attack by another state

· the link between the attackers and the state of Afghanistan was not sufficiently close to impute Afghan responsibility for the events of 9/11

· the US failed to exhaust nonmilitary alternatives

· the delay in the use of force (4 weeks) turned it into an illegal act of reprisal, rather than legit act of self-defense

· the use of force against the entire Taliban regime, rather than Al Qaeda was not proportional to the threat
· THE CAROLINE CASE
· a 1837 incident bw the US and England

· the British army set fire to a US private vessel, the Caroline, that had been assisting Canadians during a Canadian rebellion against British control.

· Both govt accepted that self defense must be based on real necessity- when the danger is “instant, overwhelming, and leaving no choice of means and no moment for deliberation.”

· the govts differed over whether England had met this test. 

· applying this case to US action in Afghanistan, the US’s use of force was not permitted because the attack against the US was over.
PRISONERS OF WAR
Should those captured in the Afghan war be treated as POWs under int’l humanitarian law?  How will those captured in Afghanistan or elsewhere, suspected of participating in terrorists acts be brought to justice? 
The 3rd Geneva Convention

· tells us, on an int’l level, what rights to POWs have
· remember this has nothing to do w/ what the US Supreme Court would decided(dualism
· the US is a party to this treaty

· Article 4:

· POWs are persons belonging to one of the following categories, who have fallen into the power of the enemy:

· (1) members of the armed forces of a Party to the conflict, as well as members of militias or volunteer corps forming part of such armed forces

· (2) members of other militias and members of other volunteer corps, inc those of organized resistance movements, belonging to a Party to the conflict and operating in and outside their own territory, even if this territory is occupied, provided that such militias or volunteer corps, fulfill the following conditions:

· (a) are commanded by a person responsible for his subordinates

· (b) having a fixed distinctive sign recognizable at a distance (uniforms)

· the point of uniforms is to help distinguish combatants from civilians—humanitarian concerns. 

· (c) carrying arms openly

· (d) conducting their operations in accordance w/ the laws and customs of war

· (3) members of regular armed forces who profess allegiance to a govt or an authority not recognized by the Detaining Power

· (4) persons who accompany the armed forces w/o actually being members thereof-civilian members, war correspondents, supply contractors, members of labor units or of services responsible for the welfare of the armed forces, provided that they have received authorization from the armed forces which they accompany .

Q:  if you meet the requirements of Art 4(A)(1) or (3) or (4) do you also have to meet the requirements of Art 4(2)(a-d) to be considered a POW?

· this was the issue involving the detainees at Guantanamo Bay. 
· the US argued that they did not fulfill 2a-d’s requirements and therefore were not entitled to POW status. 

· if you are a regular member of the armed forces, you will usually easily meet 2’s requirements.  But it becomes difficult if you are an irregular, like the Taliban.

· the US argument is that the requirements of 2 apply to all of Article 4 because is the traditional view—even if you are captured and have dogtags/are member, if you’re not in uniform, you were considered a spy and could be shot on sight.  US says it can be inferred that these requirements apply to all of Article 4. 

· What are the Taliban?

· are they covered under Art 4 (A)(1) or (3)?

· perhaps.  Does the fact that they aren’t structured like a traditional army make them less of an armed forces?  They didn’t have uniforms; they were openly carrying arms; it is unclear if they were following the laws of war. 
· so the US said that even if they were maybe (1) or (3) since they didn’t meet requirements of (2), they are not POWs. 
· Al Qaeda

· are certainly not regulars and don’t meet requirements of (2)(a-d) so they are not POWs. 
· Article 5

· this convention applies to the persons referred to in Article 4 from the time they fall into the power of the enemy and until their final release and repatriation. 

· should any doubt arise as to whether a person, having committed a belligerent act is a POW, such persons shall enjoy protection of the present Convention until such time as their status has been determined by a competent tribunal

· Why distinguish between POWs and non-POWs?

· encourages people to wear uniforms, follow the laws of war

· What do you get when you are a POW?

· the Geneva Convention grants them detailed rights and provides specific standards concerning housing, food, hygiene, medical attention, religious observance, discipline, labor, and delivery and receipt of mail, advances on pay, tobacco stipends,

· entitled to be housed in conditions equal to those of the forces of the Detaining Power

· POWs are repatriated and released w/o delay after the cessation of active hostilities.  

· get combatant immunity (this doesn’t cover war crimes)

· Why doesn’t the Bush administration want the Taliban/Al Qaeda to be POWs?

· doesn’t want to have to repatriate them

· If you’re not a POW, what are you?
· the US says you an unlawful combatant

· can be detained indefinitely

· a criminal

· the US doesn’t want to consider the detainees criminals

· criminals have due process rights—US doesn’t want to have to put them on trial

· don’t’ want to give them a platform to espouse their believes

· don’t’ want to worry about loosing trials

· don’t want to compromise intelligence

· criminals have rights to lawyers/a jury.

The 3rd Geneva Convention Relative to the Treatment of POWs
Article 84

· in no circumstances shall a POW be tried in a court of any kind which does nto offer the essential guarantees of independence and impartiality as generally recognized

Article 87

· POWs may not be sentenced by the military authorities and courts of the Detaining Power to any penalties except those provided for in respect of members of the armed forces of the said Power who have committed the same acts. 

Article 99

· no POW may be tried or sentenced for an act which is not forbidden by the law of the Detaining Power or by int’l law, in force at the time the said act was committed

· no moral or physical coercion may be exerted on POW in order to induce him to admit himself guilty of the act of which he is accused

Article 102

· a POW can be validly sentenced only if the sentence has been pronounced by the same courts according to the same procedure as in the case of members of armed forces of the Detaining Power, and if the provisions of the present Chapter have been observed. 

Article 103

· judicial investigations relating to a POW shall be conducted as rapidly as circumstances permit and so that his trial shall take place as soon as possible.  A POW shall not be confined while awaiting trial unless a member of the armed forces of the Detaining Power would be confined, or if essential to do so in the interests of national security.  In no circum shall confinement exceed 3 months. 

Article 105

· the POW shall be entitled to assistance by one of his POW comrades, to defense by a qualified advocate or counsel by his own choice, to the calling of witnesses, and if he deems necessary, to the services of a competent interpreter.  Right of counsel to conduct a full defense; right to know the charges against him. 
Article 106

· every POW shall have in the same manner as the members of the armed forces of the Detaining Power, the right of appeal or petition from any sentence pronouncing upon him, with a view to the quashing of revising of the sentence or the re-opening of the trial. 

Protocol I to 3rd Geneva Convention

the US is not a party to this
Article 43: Armed Forces:

· 1.  the armed forces of a Party to a conflict consist of all organized armed forces, groups and units which are under a command responsible to that Party for the conduct of its subordinates, even if that Party is represented by a govt or an authority not recognized by an Adverse Party.  Such armed forces shall be subject to an internal disciplinary systems which, inter alia, shall enforce complaint with the rules of int’l law applicable in armed conflict. 

· 2.  members of the armed forces of a party to a conflict… are combatants, that is to say, they have a right to participate directly in hostilities

· 3.  Whenever a party to a conflict incorporates a paramilitary or armed law enforcement agency into its armed forces it shall so notify the other Parties to the conflict

Article 44:  Combatants and Prisoners of War

1. any combatant as defined in Article 43, who falls into the power of an adverse party shall be a POW

2. while all combatants are obliged to comply w/ the rules of int’l law applicable in armed conflict, violations of these rules shall not deprive a combatants of his right to be a combatant or, if he falls into the power of an adverse party, of his right to be a POW, except as provided in 3 and 4.

3. in order to promote the protection of the civilian populations form hostilities, combatants are obliged to distinguish themselves from the civilian population while they are engages in an attack or in a military operation before an attack.  When situations arise that an armed combatant cannot so identify himself, he shall retain his status as a combatant provided that, in such situations, he carries his arms openly:

a. during military engagements, and

b. during such time as he is visible to the adversary while engaged is deployment before an attack in which he is participating.

4. a combatant who falls into the power of an adverse Party while failing to meet the requirements set forth in the 2nd sentence of paragraph 3 shall forfeit his right to be a POW, but he shall get protections equivalent in all respects to those accorded to POWs by the 3rd Geneva Convention and by this Protocol.  

5. any combatant who falls into the power of an adverse Party while not engaged in an attack shall not forfeit his right to be a combatant and POW by virtue of his prior activities.  

Article 75: 
· provides a variety of  minimal protections for the persons not protected by the other Geneva Conventions, such as detainees not given POW status

· prohibits violence to the life, health, or physical or mental well-being of persons, including murder, torture and humiliating treatment; requires detainees to be informed promptly of the reasons for their detention. 

INT’L ECONOMIC LAW
Shrimp-Turtle Case
· involved a challenge to US law designed to protect endangered sea turtles

· US law required all US shrimp trawlers to use turtle-excluder devices or to limit trawling times in US waters during times when turtle mortality rates are highest. 

· Congress added Section 609 which permits nation to export shrimp to the US only if their shrimping regulations afford turtles protection comparable to US laws and only if their shrimp fleet has a rate of incidental turtle death comparable to that of US shrimpers. 

· India, Malaysia, Pakistan, and Thailand challenged Sec 609 in the WTO.  

· a panel found the law to be WTO inconsistent.  The US appealed. 

· the WTO decision
· the US could pass laws to protect resources outside US territory

· turtles are highly migratory- there is a sufficient nexus bw the engendered turtles and US purpose to allow such regulations

· While the US had the power to pass such regulations, the WTO struck them down anyways because they were discriminatory

· the US failed to negotiate w/ some countries before enforcing the import prohibition. 

· the protection of a highly migratory species requires concerted and cooperative efforts

· the application of Sec 609 resulted in differential treatment among various countries

· Caribbean countries were given a phase in period of 3 years to bring their equipment into compliance

· all other countries only had 4 months

· this is unjustifiable discrimination between exporting countries under Article XX.

· after the WTO decision

· the US began negotiating, offered to help countries comply, revised sec 609; but kept the embargo in place

· Malaysia said that the US had to lift the embargo and requested WTO panel to rule on this

· WTO said US could keep the embargo so long as it demonstrated “ongoing serious good faith efforts” to reach a multilateral agreement to protect turtles.

· the panel emphasized the US’s ability to impose unilateral measures is more to be seen for purposes of Article XX as the provisional measures allowed for emergency reasons rather than a definitive right to take a permanent measure. 

The Loewen Problem
Loewen, a Canadian funeral service provider, bought a funeral home in Mississippi was sued by insurance company who had a contract w/ the old funeral home.  The jury awarded $500 million in damages to the ins co.  Loewen filed for bankruptcy.  
As a Canadian mistreated in the Mississippi court system, Loewen believed that the litigation implicated NAFTA Chapter 11

Chapter 11:

· designed to establish a secure investment environment in NAFTA countries by providing detailed rules regarding the treatment of foreign investment and investors and establishing effective means of dispute resolution. 

· allows foreign investors to file direct actions against host govt to enforce their rights and NAFTA obligations. 

· can do this is in binding int’l arbitration. 

· Loewen argued that the extensive anti-Canadian and pro-American testimony during the trial in MS violated Chapter 11’s national treatment obligation by treating it less favorably than the treatment accorded to similarly situated US investors.  That the egregiously incorrect judgment was a substantive denial of justice, procedural denial of justice, and a denial of int’l legal requirement of fair and equitable treatment.  that the excessive verdict was tantamount to expropriation. 

· US filed an objection to jdx on the grounds that a court decision in litigation bw private parties was not the type of govt measure that could be challenged under Chapter 11

· the tribunal disagreed w/ the US- under NAFTA, measure includes any law, regulation, procedure, requirement, or practice.  Law includes judge made law.  Requirement covers court order to pay money, practice denotes practice of courts as well as other bodies. 

· Tribunal decision
· The first decision:  While it’s true that NAFTA was meant to insure investors the minimum standard of treatment, that was subject to legislative and administrative determinations, and that a denial of justice claim is available under NAFTA.  

· Second decision:  The ultimate ownership of L’s assets passed to the US.  Effectively, L did not exhaust its remedies under the US.  Even if you read the decision, L could have gone into a federal ct and made a collateral attack on the Mississippi decision.  

NAFTA Chapter 11 – Protection for Foreign Investors- A considerable innovation in int’l investment law.

· Art. 1102 Treatment – a foreign investor should be treated as well as a national investor

· Art. 1103 – any NAFTA foreign investor gets the same treatment as any other of the countries foreign investors

· Art. 1104 – which ever is better under 1102 and 1103 is what the investor gets

· Art. 1105 Minimum Standard – all investors should be in accordance with IL, and “fair and equitable treatment and full security”

· Thus IL is part of the treaty and an obligation of the parties

· Fair and equitable is interpreted simple as fair and equitable in accordance with IL, thus CIL is treaty based but no mare than that

· Art. 1110 Expropriation – is prohibited unless it is a public purpose, with compensation, not discriminatory, and with DP of the law

· Bottom Line: Chapter 11 includes substantive obligations required by all parties

· Investor v. State Dispute Resolution – 3 countries have a binding arbitration when an investor claims a Chapter 11 violation against another country, there is not support of the investors own government needed
· Available to NAFTA investors, effectively privileges foreign investors

Metaclad v. Mexico:

· A US investor went to Mexico and believed assurances that there were no regulatory problems with their waste disposal site

· The Mexican gov’t blocked the venture

· Metalclad sued the Mexican gov’t and prevailed, won $15M

Mehtanex v. US:

· M claimed that CA governor’s decision to phase out MTBE constituted an expropriation of the company’s assets

· Ultimately, it is determined that the decision did not constitute an expropriation.

S.D. Myers v. Canada
· Myers is a US investor in hazardous waste business-PCBs
· Canada banned export of  PCBs
· Tribunal determined that the ban was motivated by the desire and intent to protect and promote the market share of the PCB business in Canada, by Canadian nationals
· the ban was thus a violation of NAFTA’s requirement of “national treatment” and “faire and equitable treatment”
INT’L ENVIRONMENTAL LAW
Ozone Regime:

· One of the great successes of IL

· Not clear exactly which state is responsible for the problem

· The Ozone Layer (OL) envelops the earth’s surface and provides protection to ultra-violet radiation coming in

· In recent times, the OL has been significantly eroded, especially in the polar regions

· The problem is that if this continues, cancer rates will increase

· There was a long period of debate about whether there even was a problem, and whether the presence of CFCs had anything to do with it

· By the time that science came in that in fact CFCs were damaging the OL, action had been delayed for about 10 yrs from when the published theories about the effects came out

· So, in hindsight, action should have been taken in the 1970s instead of the 1980s, that way the damage could have been avoided

· Today we know that the OL has been clearly damaged

· CFCs have been substantially phased out, a great story of cooperation and distributing costs!

· In 1985, we get the first major instrument about OL protection:
· Vienna Convention (p. 741):  
· Article 2:  Parties shall take the appropriate measures to protect the OL
· Parties shall cooperate through measures that will be defined in the future
· Article 9:  Agreement that there would be amendments and protocols in the future (not enough was known at the time)
· 9-3:  Parties shall make every effort to reach agreement by a consensus.  This puts pressure on any defector, must have very good reason for disagreement.
· Consensus = no dissent (not the same as unanimous).  The idea that if there is a strong objection, it doesn’t happen.
· Usually, the default rule is that everyone has to agree in order to be bound by an amendment
· If all efforts at consensus have been exhausted and no agreement has been reached, the amendment shall be adopted by a ¾ majority
· This means that a country or a group of countries that object to an amendment, can still be outvoted and be bound by an amendment to which they did not agree
· This is not the ordinary rule of treaties, usually, if you don’t agree to the amendment, you’re not bound
· So this is like legislation, not like an agreement, i.e., parties are bound by the decisions of the majority
· So very strong institutional mechanisms are created
Almost immediately, it was discovered that the problem was bigger than expected, and more drastic action would have to be taken.  One of the keys to unlocking the problem was the innovation of new substances that could substitute for CFCs.

Montreal Protocol (to the Vienna convention):
· Sets reduction targets for both production and consumption (so as to distribute the burden)
· Hard targets for phase-outs
· Article 5:  Rules for developing countries- They are entitled to delay compliance by 10 years.  
· The developing world shares a common responsibility in solving the problem, but their situation is taken into account
· World’s poorest countries are unlikely to be the biggest consumers and producers of CFC b/c they are more primitive
· Allows adjustments by 2/3 vote 
London Amendment:  
· Poorer countries could receive funds to assist in the transition from CFCs

Climate Change:
· Shares a lot of the characteristics of the ozone crisis, but has been much more resistant to cooperation

· There is disagreement about the existence of the problem and about what the cause of the problem is

· Is the world’s climate getting warmer, and if so does the emission of greenhouse gases contribute to that effect?

· Carbon dioxide is being generated in an excessive degree, causing the earth surface to warm

· It’s not clear how much we would have to reduce in order to reverse global warming

· The US is not in favor b/c it’s the greatest contributor to greenhouse gases

· But there is hope that the problem will be solved using the same technique used with the OL

· Rio Framework Convention (1992)
· Kyoto Protocol (1997): 
· Set binding targets and timetables to reduce GHG emissions

· Scheme provided for trading of emissions.  A country could sell its emissions quota to other countries that wish to exceed their quota.

· Requires 55 states representing 55% of total GHG emissions

· US complained that it didn’t get any credit for a “carbon sink”, i.e., trees and forests, which supposedly helps the environment.  So the US wants to argue that it should only be responsible for its net emissions.  

Solutions to problems of environment require global cooperation.  

The Precautionary Principle:
· Should permit nations to take precautionary measures in the absence of scientific uncertainty. 

· Principle 15 of Rio Declaration:

· “Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be a reason for postponing cost-effective measures to prevent environmental degradation.” 

Post-Kyoto:
· The protocol was signed by the US under the Clinton administration

· But the Bush Administration announced that the US will not ratify it.

· Once a country signs a treaty, it does so with the expectation that the treaty will be ratified.  Bush essentially erased Clinton’s signature when he decided not to ratify it.  

· So, the Europeans have gone ahead with the implementation.  Rationally, it doesn’t make sense for them to do it alone, it just won’t be enough.  They would be making all of the sacrifices and the US would benefit.  But they are probably just trying to put pressure on the US.  
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