Saddam

- part of law says you can’t do anything to him because he’s head of state, others might say he’s a prisoner of war.

What are the crimes and who tries him- these are weighty questions. It’s a question of who has a greater claim and the nature of the effects. 

Crimes accused of:

- use of poison gas in Iran-Iraq war and against ethnic groups (kurds) in Iraq who were Iraqi nationals. There are treaties that Iraq were bound to that outlaw the use of chemicals in war. Also there is a general, universal feeling about it since WWII that you shouldn’t use chemical warfare. So its pretty clear that it is illegal but it doesn’t necessarily follow that there will be individual criminal legal responsibility for the person in authority and people in chain of command who ordered it. 

- so does International Law reach a situation where its being used domestically within the country

Nuremberg- says for crimes against humanity/genocide, you will be responsible for things occurring domestically as well. 

If this is the case, this raises the possibility of alternate legal systems where Saddam could be held responsible.

- could be a violation of Iraqi law- this raises lots of conundrums- what kind of immunities are there for the state, should an authoritative dictator be held to the countries laws when the law is really what that persons will is at the moment. Should be able to show some more permanent law. 

Formally, right now, there is no Iraqi government- there is only US occupied power- there is no Iraqi with real authority- all power right now is through the US.

So there are International law offenses potentially and National law offenses potentially. 

What if new Iraqi gov’t took position, said thanks, we’re setting up a democracy, but we’ve had a hard 30 years, we’re just going to grant amnesty/official pardon to Saddam.

- Iraq may not have the competency to grant amnesty for International law violations.

- for these types of crimes there is Universal jx- it is an offense to everyone when you commit one of these things. 

South Africa- truth and reconciliation (trial and punishment may not always be the best answer)

Usually for POW’s they can’t be tried- there is combatant immunity. This is unwritten, but its complete immunity. It is however limited- it does NOT extend to war crimes. 

Guantanamo- these guys are not POWs.

Understandings of International Law: Naturalism v. Positivism

Naturalism


- Emphasis on norms


- are there universal norms?


- how are norms identified?

Positivism

- Emphasis on state practice, state consent


- note the centrality of state

Divide between naturalism and positivism: be able to recognize arguments and be able to say that’s a normative argument (natural laws)

Naturalism: emphasizes norms and says its up to us to figure out what they are. 

Ex: no torturing. International human rights has a natural rights rationalism to it, has some elements of moralisms. Its very different to say its illegal to torture than to say its wrong to torture.

Positivism: look at what we see in the world, what states do. Law is the practice of states. States ordinarily don’t torture and have signed a treaty not to torture, therefore this exemplifies and makes concrete the prohibition of torture. 

Take state consent very seriously.

Big contrast here- what states do matters therefore states that do not consent to be bound or do not practice, are not bound under positivism. So 90% of states doesn’t command everyone.

Under naturalism- everyone is bound.

There is a real difference in these approaches, frequently there are subtle shifts in analysis of arguments by these two. 

Principles of territoriality:

(1) Sovereign enjoys absolute power and exclusive jx within a territory

(2) Principle of non-interference in internal affairs

(3) Sovereign immunity

(4) Equality among states

History of the principles of territoriality (see book p. 5):- this is all old law. 100 years ago all of the above would be true, not so much anymore

Principles of Territoriality: International law began with the treaty of westfalia after 30 years war and break up of Roman Empire. There were lots of principalities where before there was authority in the emperor and the pope. This authority suddenly dissipated and then there were multiple points of authority and the principle of territoriality begins to dominate this new world order.

(1/2) Sovereign enjoys absolute power and exclusive jx within a territory- most places are dominated by territory and its exclusive- most places its simple- I’ll stay in my back yard, you stay in yours- I’m king in my territory, I won’t interfere in your kingdom. 

- this is very modern- has two parts (1) exclusive control of an area (2) agreeing mutually not to interfere. 

(3) Sovereign immunity- each prince in answerable to no one.

(4) Equality of states- all states enjoy equality and are entitled to non interference.

- these are all traditional ideas that still dominate contemporary international law but are recently coming under assault (Ex: sending in marines or through international law)

Civilized and uncivilized world

(1)- Distinctions used to justify colonial domination


(a)- terra nullius


(b)- treaties of cession

(2)-Contemporary notion of failed states

(see p. 6- 19th century, French revolution and others ends age of absolutism

(1) -how do you reconcile the idea of non interference and equality of states when you look at 1900 and there is all of these colonies, great Britain in India and Africa, etc. 

Answer: They thought International law only attaches to civilized countries. 

Everything out there beyond Europe (exception Japan), is:

(a) terra nullius- so called empty land or land not already under the control of another state- based on purported discovery by Europeans, notwithstanding its prior dicover by indigenous people living on the land for 1000’s of years (p.8).

- there is no sovereign that we recognize there that we owe the duty of non interference to. 

- even in present discourse- there are still notions of us being civilized and them not. 

Ex: Iraq- we need to teach them what a trial is.

Ex: Failed states- if you can’t govern yourself, you lose your chance, we’ll intervene

Chad-Libya Conflict

-Importance of territorial delimination

-Borders determined by treaty with prior colonial powers


- conflict with self-determination?
-JX vested in ICJ

- there are two countries having a dispute over a territory. Libya sends in an army to occupy the land- just take it. This is a traditional way to settle things- who controls it. Still used a bit today. 

So Libya occupies and Chad tries to get them out. 

Aouzou Strip- two claimants

First event in conflict- Libyan occupation of the area in an attempt to resolve the conflict by taking it by military means. 

Legal significance of libya’s action of taking the area by sending military in: if they knew it was Chad’s territory then it is a presumptive violation against the international norm against territorial invasion

-Libya says its not an invasion because it was their territory.

-So depending on who’s right will establish the legal significance.

Starts with a military intervention that politically backfires on libya- backfires because after WWII it becomes that its not acceptable for countries to go in and take land- norm that you can’t gain territory that way like Germany and Japan did.

(Ex: Germany claimed large parts of Poland were incorporated into Germany. Japan called Korea a protectorate. 

First Iraq war- invasion on Kuwait- this is exactly what they did. They broke that norm that you can’t do that anymore after WWII.)

Military intervention by libya begins to backfire- there is some regret in Colonel Kadafi in destroying flights.

Today there is some desire in Libya to rehabilitate itself- taking responsibility for these two attacks on the flights. 

Libya decides to agree to disagree with Chad and submit it to the International Court of Justice (ICJ).

- this is extraordinary/unusual in international law because it is surprising to send it to a qualified third party tribunal because the more natural response is to fight it out.

ICJ- sometimes referred to as the “world court”: this is the judicial organ of the United Nations- set up by treaty. There to decide international disputes. 

- has very little compulsory jx. 
Nothing in UN law that says that whenever two members of the UN have a dispute, the dispute goes to the ICJ.

ICJ does NOT have compulsory jx

- any jx it has is conceded to.

Compromisory Clause in a treaty: Sometimes a treaty will provide as a term that the ICJ shall have jx for any dispute arising under this treaty. This is called the compromisory clause in the treaty.
- the other way ICJ can get jx is when two parties (like here) submit themselves to it- has to be voluntary by both parties.

Surprising to go to the ICJ: This is what’s astonishing here- they both agree and agree to abide by the decision

- its unlikely when two states have a dispute that it go to the ICJ because the person who is legally right will win not the person who is stronger. 
- Here Libya was stronger- libya has oil, chad has nothing.

In the ICJ the people who are right will win- a country like Libya who might think it had the weaker legal claim has no interest in going there when they are stronger economically and militarily. 

So, the ICJ getting jx is the minority/exception- doesn’t usually happen. 

Libya decides to submit to the ICJ because there were outside pressures and it would give them legitimacy. Makes them look like a “civilized” nation (always use quotes) and a good law abiding nation.

Colonel Kadafi could have just said that he was wrong, he goes to the ICJ knowing he’s going to lose, but he goes anyways because there is domestic pressure from within Libya.

Once the decision comes out in Chad’s favor, he says he’ll follow it- he gained legitimacy from something that it was already in his interest do because it made him look good domestically and international

Substance- what does the ICJ say in the case and why?

- Chad wins

- hold Libya accountable for a treaty they had with France that recognized the border with Chad.

- this treaty ultimately wins the case. It is a 1955 treaty between Libya and France. Chad achieved liberty from France in 1960. The decision rests on a treaty but its not a treaty between libya and chad, its between libya and france. 

This is interesting international law- its ordinary treaty law but there is a principle of binding a nation to a treaty signed by its prior colonial master (here however its beneficial to the former colongy).

-Is it fair that Chad should be bound to a treaty signed by france during the period of colonization and similarly libya is a newly independent state- it was already independent from italy at the time of the treaty but before it was a colony of italy.

-Ultimately, the maps used to decide the case had nothing to do with the libya and chad of today, they were maps used in the treaties from a very different situation.

-Chad is being bound to a treaty from its former colonizer but in this situation it is to their benefit. 
-However, what if it was bound to a treaty by its former colonial master that wasn’t to its benefit- this seems odd since history shows that colonizers acted in their own interest- they didn’t care about the people living there. Ex: Uk and France were setting up these boundaries 200 years ago thinking about their own interest, not the interest of the people in places like Chad and Libya. 

Court talks about preserving historical borders to keep peace and uniformity even when the borders have come from these dubious means like here.

-Libya makes some arguments about the people that are living there- say these people identify themselves more with Libya than with Chad. 

-We will talk later about the principle of self determination- this is directly in conflict with the sanctity of historical borders- at what point should this principle trump a historical border.

Issue: how much of the worlds borders were drawn by France and Britain, Berlin conference that divided up Africa, pope deciding things on Latin America- should the world now be locked into these deadman’s determination?- Counter argument to this is that if we don’t, there would be a whole lot of instability and horrors like Alsace Lorraine come forward. 

Significance: concerns international law in two sentences:

(1) parties both invoke legal arguments to assert their title to the disputed territory

(2) both agree to go to the ICJ which is rare

- also provides an example of an international legal disagreement in its most traditional sense: the principle actors are states; the resource under dispute is territory; the legal instruments on which the two sides rely are quite formal- treaties; doctrinal arguments of parties about formal requisites of title to territory reflect (but do not exclusively rely on) concepts dating back to the conquest of much of the world by European states 500 years ago. 

From Book:

Aouzou strip- middle of Sahara desert, barren land. Few thousand people-members of nomadic Toubou people, on border between libya and chad. No economic value, you strategic or military value. Independence of Libya from Italian colonial rule in 1951, independence of Chad from French colonial rule-1960.

Chad claim: 1955 Treaty of Friendship and Good Neighbourliness between Libya and France that included a formal acceptance by Libya of France’s claims to the border of its colonial possessions in Africa

Libya claim: variety of ways, supports rebellion in early 1970’s by inhabitants of northern Chad against the central gov’t, central gov’t looses control of strip, local leaders let Libyan military personnel into the area and Libya sets up a de facto administration of the region. 

- go into rest of chad (p. 4), agrees to pull out in 1983 but stay in Aouzou strip. Two states agree in 1989 to setllte the border dispute by political means within one year or if they failed to do so, to submit it for determination to the International Court of Justice (ICJ) (in accordance with principles of international law), the judicial organ of the United Nations, in The Hague.

Rainbow Warrior

Greenpeace (NGO) purchases converted research trawler- Rainbow Warrior.

July 1995- sent boat to the South Pacific to support New Zealands’s decision to close its ports to ships carrying nuclear weapons.
Boat was then scheduled to proceed to France’s nearby Mururoa Atoll in the Pacific to protest upcoming French underground nuclear testing in the atoll.

July 10, 1985- while Rainbow Warrior was docked in Auckland Harbor in New Zealand, members of the French Directorate General of External Security (DGSE) placed a bomb aboard the vessel- sinks the ship and kills a Dutch crew member.

-most members of French team quickly fled New Zealand, but two agents were arrested and charged with murder and arson under New Zealand Law.

- France initially denied any role in the bombing but in September France’s Prime Minister admitted DGSE’s involvement in the attack  (French Defense Minister resigned and the head of the DGSE was fired)

- December- two agents plead guilty to manslaughter and willful damage to a ship by explosives- sentenced to 10 years imprisonment. 
Cold war/Nuclear Testing:

This was an early fracture in the Cold war. 
France was an independent nuclear power throughout the cold war. Legally they signed the NATO agreement but never submitted their military to the common NATO structure.

They are really a wildcard throughout this period- they understand that having nuclear weapons gives them a position, gives them political power because it means they matter in a way that other countries didn’t. 

US and Soviet Union agreed to suspend testing, France didn’t- they said it was for technical reasons to make sure they knew what they were doing but really it was just to show others every time they test it that they have it. 

Here New Zealand is not in the nuclear club. Usually if you don’t have a weapon you are more sympathetic to limits on getting them. 

New Zealand isn’t doing anything against France’s nuclear testing since they are going to test in their territory. This doesn’t start with any kind of formal interference with France’s prerogative.

- could have been argued that renunciation of testing by US and Russia made it an international norm that it was illegal but this is a hard argument since so few people have nucs and France is one of them and they are saying testing is ok.

NGO’s: Non-Governmental Organization

- not political, not a part of any state. Frequently they are like multinational corporations. Frequently permit the construction of constituencies that are international. Have directors from lots of different nationalities. 

It is a transnational entity and can be minority positions from many countries that increase their power by joining together. 

Green Peace- they are an NGO

NGO’s now have tremendous force in creating international law. They are relatively new but there are some new ones. 

International C for the Red Cross- this is an old one. 

NGO’s matter a lot and in this story even though they are the victim initially, Green Peace is very effective. 

Rainbow Warrior Problem:
New Zealand doesn’t agree with Frances Nuclear testing but this isn’t where it started. 

First France thinks that Green Peace (GP) is going to go over there to protest and put their boat over the spot where they were going to test and say blow us up.

So FR feels threatened, doesn’t want it on the international news scene- its going to stop their testing because they cant actually blow it up without it being public.

FR decides to blow up the boat in the harbor- they do it in the middle of the night but there was still one guy on there who was killed.

Two Fr agents are arrested in New Zealand (nz). 

Target of the attack is the ship but it is located within the territory of New Zealand.

Domestic Law and International Law Characterization

Nz can view this situation in a few ways:

(1)- first they could have looked at it in the ordinary domestic law vision of what happened- this is ordinary criminal law- arson, manslaughter, destruction of property, murder, etc. – they do this partially by arresting the men and prosecuting them.

(2)There is also the international law characterization of what happened- this was an attack exercising military power in the territory of another country. 

In first World trade center bombing they treated it as a pure domestic criminal event- ordinary domestic law vision. 

The second World trade center bombing was characterized as an international offense triggering right of self defense under art. 51 of UN treaty.

Same analysis is going on here- nz is playing two different cards. They are doing both. 

They are saying we caught 2 of the four agents who did it, they have no immunity, we are going to prosecute them and punish them because what they did was an outrage. 

France at first said it had nothing to do with it but then its so obvious they did that they eventually just admit it

- this paints fr as vicious, disregarding human life, disregarding international law- looks bad that they did this on the territory of another country that is their ally.

Sad for greenpeace- they lost a boat by the atoll but is becomes a triumph because it makes FR look so bad.

Nz tries the agents. France makes an argument that the trial of these idiots is wrong- say they should enjoy immunity. France is arguing that they should enjoy some kind of combatant immunity- they committed murder and destroyed property but they weren’t criminals, they did it because they were officers of the fr security apparatus, doing what they were ordered to do. 

Nz dismisses this argument, says no immunity

(there was similar dispute back in 19thc- we will see case later)

Seems odd that fr is making this combatant argument since there was no war and it was an operation against an NGO. 

So this shows difficulties when there is an attack by a state on an NGO- we don’t know quite how to analyze it. 

Sep 11th was an NGO attack on a state- don’t know how to analyze. 

Note: always say US was attacked on sep 11th- they do this because it obviates who attacked us- we weren’t attacked by a state, it was by an NGO.

Pearl Harbor- this was an act of war not an attack by an NGO. If a Japanese bomber was caught, they couldn’t have been prosecuted criminally, they would be a POW.

France wants prisoners released: Threaten NZ economy:

The agents are tried, found guilty, France wants them released. 

Fr threatens to hurt nz’s butter exports. EU, Brussels, all of a sudden start having difficulty processing their exports. This would be illegal- EU can’t make nz’s exports dependant on the release so they are denying its going on. So Fr has to deny that they are influencing this but then at the same time make it clear to nz that it really is them doing it. 

Nz gets the message.
Fr used economic levers to get nz to talk about what they are going to do with the agents. 

Similar to Aouzou strip- there is a dispute and an agreement to give it to a third party to decide what should happen.

June 19, 1986- Fr and NZ agree to submit all issues between them arising out of this episode to the UN Secretary-General Javier Perez de Cuellar (of Peru) for a binding ruling. Once this agreement was reached, NZ withdrew its GATT and Organization for Economic Co-Operation and Development (OECD) complaints- p. 16.

They don’t send it to the ICJ, they send it to the Secretary General.

ICJ is the juritic body of the UN, this is the appropriate place to send it. Its not the secretary general’s duty to do these things but they don’t wan to send it to the ICJ because Fr feels like it is going to lose and they are the stronger country. 

The decision is sent to a political person- de Cuellar- instead of the juritic body. 

De Cuellar’s decision on July 6: (see p.17)
The decision is that nz will give the agents over and Fr will create some place that will be like imprisonment for the agents but not really, there will be limits on who they can see, won’t be too pleasant etc. (called Hao) 
It’s a distant military post where the agents will be for about the time that the criminal sentence would be. 

Don’t want them to serve sentence imposed by nz in fr and don’t want them to have nothing.

Nz will be able to inspect and there will be an arbitration mechanism in case future disputes arise and someone isn’t doing their part of the agreement. 

First agent gets a stomach ache and fr claims that he has to come home to paris for medical attention.

Second agent first has her father dieing and then she is also pregnant. She too is removed to paris.

- effectively and arrogantly, both individuals get sprung once they are back in fr control.

Nz is outraged- it completely repudiates the spirit of the agreement so they invoke arbitration. 

No we’re in juritic- the tribunal (arbitral tribunal as provided in paragraph 5 of Secretary General’s ruling. Panel- chared by a former president and judge of the ICJ)declares that fr is wrong but it says that there will be no damages because the mere publication of the decision- the declaration of fr’s wrongness is adequate satisfaction but as a gesture of good will fr was recommended  to pay $2 million to promote close and friendly relations between fr and nz citizens. (Although NZ had expressly rejected the award of monetary damages)
Nz can say we were right, fr can say they are following the decision of the court. 

(this incident can be seen as a larger struggle by many states and NGOs against French nuclear testing in the South Pacific. Fr continued testing until 1992 when they announced a moratorium on nuclear testing. 1995 break the moratorium and will conduct a final series of 8 nuclear tests in south pacific. UN General Assembly urged the immediate cessaion of the tests as well as Greenpeace and other NGOs. 1996- Fr signs treaty saying it will no longer do testing in south pacific- p. 21)

UN/International Institutions
From book:
(p.22)

Formed when 51 states signed the UN charter in 1945

- multilateral body formed to address a diverse set of issues

- acts through a number of organs

UN Security Council- primary responsibility of maintaining international peace and security, intended to oversee a charter-based collective security system.

- cold war rivalries undermined SC, acted more assertively in t aftermath of the cold war.

- can order economic sanctions against a variety of states and non-state entities for committing acts that constiuttue threats to or breaches of international peace and security (p.15)

UN Secretariat- headed by the Security Genera- help resolve a variety of international disputes (including Rainbow warrior), through neutral fact finding, mediation.

ICJ- UN’s principal judicial organ, proides another possible forum for dispute resolution (as in Chad-libya, not in rainbow warrior because FR withdrew itss consent to ICJ)

GATT, eventually evolved into the World Trade Organization (WTO)

- this along with the International Monetary Fund and the International Bank for Reconstruction and Development (world Bank)- primary international bodies created in the postwar era to address international economic issues. 

- WTO has authority both to ajudiccate diputes between member states and to allow the winner in the adjudication process to raise tariffs as a means of sanctioning the loser-p25

The decisions to create these bodes followed from technological developments that made interstate bordes more permeable and the actions of one state more likely to influence others (process called globalization)

States have also created numerous regional organizations to coordinate policies, including through legal instruments, at a subglobal level. 

European Union- most powerful and fully developed.

- members delegate authority for certain matters to independent institutions

- these members have created dense system of EU law that is separate from, and superior to, the domestic law of EU members.

Others organizations that have assumed importance to interstate interactions: Organization of American States, the North Atlantic Treaty Organization, the Organization of African Unity, the Organization for Security and Cooperation in Europe, and the Association of Southeast Asian Nations. 
Non traditional law making and enforcement:

NGO’s-see p. 23 (non state actors)

WTO

UN has created special criminal courts for the former Yugoslavia and Rwanda- conference of states concluded a treaty to create a permanent international criminal court and states have asserted unusual forms  of jx to try foreign criminals for acts committed abroad

- most of this came out of post cold war, after years of intense Soviet-American ideological and military confrontations opportunities for global cooperation were liited.
- lots of suspicion, lots of east-west polarization

- this limits  ability to address major areas of international concern to areas where ideology played a small role (such as telecommunications or health) or where East-West interests happened to coincide.

After cold war, an enourmous obstacle to the development and implementation of international law disappeared.

- NGO’s become influential

- superpower support had kept many world leaders in power, then without it they played populations against each other, with catastrophic consequences for human rights in Rwanda, Congo, former Yugoslavia and elsewhere. 

- weakness or complicity of some central gov’t resulted in havens for terrorist networks.

How far can international law go, how many subjects or activities can it cover- p.26

How to get states to comply with their international legal obligations- p.27

Methodologies for doing international law- positivism, interdisciplinary- p.28

Int’l Human Rights, Int’l Humanitarian Law and Int’l Criminal Law

Humanitarian law is older

- applicable in times of war

- protection of combatants and non combatants

IHR more recent

-of general applicability (though may be suspended during emergencies)

International criminal law

- emerging notion of personal criminal responsibility for human rights abuses.

- these overlap in some ways

Humanitarian law is the oldest. Has to do with war. 

- its limits change and are constantly in debate

- sets limits on wars

- protects combatants and non combatants. Ex: can’t kill someone who has surrendered.

- limited to times of war.

Book: p. 408 (ch.8)- the body of rules designed to render the conduct of warfare more humane, had its origins in the mid-19th century.

Human rights- applies beyond just times of war.

- affects what people do everywhere and what they do to their own citiziens

This rejects the previous territorial notion that states can do whatever they want to their nationals and people in their territorial. 

This rejection stems from Holocaust.

- human rights can be suspended during times of national emergency.

Internatonal criminal law- idea that political actors responsible for human rights abuses can have personal responsibilities.

New international criminal courts forming that can recognize sanctions for these violations. 
3 emerging areas of int’l law:

1. Human Rights

2. Humanitarian

3. Criminal law

International Human Rights

IHR “Revolution”: reversal of conventional thinking of territoriality; sovereign unquestioned on what it chooses to do within own territory; Non-interference from other sovereigns (negative law).
Experiences of WWII in Germany and Japan led to rethinking, creation of UN

International law now would set limits applicable to any sovereign.
Before the IHR Revolution (pre-WWII)

· Individuals were not “subjects” of international law

· Law of state responsibility:
· States owed minimum standard of treatment (positive law) to aliens present within its territory

· Foreign nationals must accept the legal regime of the state in which they are in but if a state injures a forign national in a away that violates an international legal obligation- then the state may incur legal responsibility under international law (p. 407)

· State of nationality of the foreign national “espoused” individual’s claim: under traditional law of state responsibility, the responsibility o the state at issue does not extend directly to the injured foreign national- the foreign national’s state may in its own discretion decide to assert a claim against the state responsible for the injury, provided the injured national has first exhausted local remedies. By espousing the claim of its national, the offended state exercises its own right of diplomatic protection. State is under no responsibility to share compensation with injured national-p408 This comes from notion that only states were subjects of international law
· Aliens therefore had greater protection under int’l law than nationals

· Fiction: when a state mistreated an alien present within its territory, this was not an affront to the alien as an individual, but an affront to the sovereign state of that person’s nationality

· Only a nation can make a claim under doctrine of state responsibility

· Individual would make a claim to his own consul

· Consul might then decide not to upset relations with the other nation, decline to press the claim

· Individual has to convince own gov’t to champion the cause; this decision has always been a political one; sometimes nation will stand up, sometimes it won’t

· Int’l law did not address a state’s treatment of its own nationals within its territory

International Human Rights (IHR)
· Rights against the state (akin to civil rights)

· Your cause doesn’t have to be espoused by a sovereign, as under law of state responsibility

· Positive rights (right to food, right to education, right to health care)

· “2nd generation” of HR

· Collective rights (e.g. right to self-determination, linguistic rights)

· “3rd generation” of IHR

· Enjoyed not by individuals, but by groups

· Some have argued there’s a collective right to democracy

· Emerging right to live and work in an environment free of small arms: aimed at militias, warlords

· Right to live in an area free of land mines

· Constantly new areas

Americans tend to link any rights to words in the Constitution

With IHR, there’s no document to look to; rights not linked to any particular national culture

IHR attains everywhere; universal

From Book: p.408 -as early 17th century states in Europe entered into treaties designed to confer limited protections on religious minorities in other states.

19th century- states in Europe and eventually Americas worked to outlaw slavery and the international trade in slaves through international conventions.

After WWI- League of Nations minorities treaty system experiments in the international legal treatment of minority. After WWI victors imposed treaties on certain states in Eastern and Central Europe designed to guarantee fair treatment to members of ethnic, linguistic or religious minorities
International Labour Organization (ILO) formed in 1919 to improve the lot of workers

- these two things are limited and in large part most states continued to regard their treatment of their own nationals as largely their own affair. 

WWII: p409- after WWII, the Allied Powers pledged to prosecute individuals responsible for atrocities committed during the war (it had become apparent that the doctrine of state responsibility wasn’t good enough because no state is going to prosecute itself)

Nuremberg and other related trials mark a turning point in the attitudes toward the individuals status in international law. 

Nuremberg charter (see ch 9)- says individuals could be prosecuted for crimes against peace, war crimes and crimes against humanity (crimes against humanity was broad enough category to encompass certain crimes committed by a state against its own nationals).
UN Charter (to which almost all states are a party p. 411)
Starting point for IHR is the UN Charter

Charter: has tension

On one hand, Charter gives as purpose of UN promotion of human rights (411- but does not define what human rights means or identifies a philosophical basis for human rights, does not give human rights priority over the right of a state to be free)
On other hand, Article 2(7) prohibits intervention in matters which are essentially within the domestic jx of any state

You can get around 2.7 by saying that a violation of IHR is not within domestic jx

From Book: p. 409: After WWII, many call for the UN charter to have a bill of rights. It does not have one included bt it contains multiple references human rights. 

Preamble states that the determination of the people of UN “to reaffirm faith in international human rights” 

Art 55: commits UN members to promote “universal respect for and observance of human rights and the fundamental freedoms to all”

Art 56: requires UN member states to cooperate in promoting human rights

Art. 68: contemplates formation of a UN Commision on Human Rights to conduct research on human rights and to draft treaties and other instruments for promotion of Human rights (The Human Rights Commission formed in 1946).

Following years: states, UN organizations develop extensive body of human rights treaties, declarations and related instruments and a complex system of institutions designed to monitor and implement existing norm
(§1= application of universal instruments designed to protect fundamental liberty and personal security interest. 
§2- disagreements over states’ freedom to limit the scope of their obligations under human rights treaties through reservations 
§3 economic social and cultural rights)
§1 Protecting Political and Civil Rights
From Book: 410
- contemporary articulations of political and civil rights, as claims of individuals on their society and gov’t, are rooted in 17th and 18th century political philosophy. Ex: Locke: life, liberty and property. Rousseau- man is born free.

Issues: whether IHR have a coherent philosophical and jurisprudential basis, whethere state or societal interests should every be balanced against individual right to liberty, what role IHR norms should play in shapeing gov’t and private decisions, what could make IHR more effectively implemented. 

Universal Declaration of Human Rights (UDHR) (1948), p. 414
· Intended to be an international “bill of rights”

· Intermediate step toward binding IHR treaties

It’s not a treaty, not binding, its an aspirational statemnt
Declaration of GA of UN; plurality of the membership (p.413- 48 adopt, 8 abstain- don’t like equal marriage, condemn apartheid, communist society doesn’t have tensions between classes)
Declarations of GA are non-binding, so formally the UDHR doesn’t have powerful legal status

Article 1: All human beings are born free and equal in dignity and rights.  They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood

This is like “All men are created equal” but gender-neutral and doesn’t imply the existence of a creator

Article 2: Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status

Problem: US didn’t provide blacks equal rights in 1948

If this were a binding instrument, US never would have signed on

From book- p. 412-413- during drafting period, weren’t sure whether it should be a declaration of a treaty. Most preferred treaty (Australia and UK) as this is only way to be effective in preventing. Some states even want a court to adjudicate.  SU wants declaration with no associated implementation system. US prefers declaration but was wiling to see a draft convention at some later time. 

Human Rights Comission (Formed in 1946) goes with a non binding declaration. 

Commission continues to work on a convention, adopted numerous human rights conventions and declarations to make up what is often called the International Bill of Rights (seep. 413 for more detail)

- UDHR articulates basic civil and political rights including rights to life, security of one’s person, fiar trial, nationality, freedom of movement, freedom of religion and expression, no one shall be subjected to arbitrary arrest, detention exile,  no torture or cruel and unusual punishment. 

- due to delays in conventions, UDHR is for many years the primary international human rights instrument (delays caused by disagreement on what rights to emphasize, cold war tensions, etc- 413 (Europe complete Council of Europe HR convention in 1950)
IHR Treaties

· International Covenant on Civil and Political Rights (ICCPR) (1966)

· Codifies rights that generally correspond to American notions of civil rights

· Treaty, not a declaration, so is binding to a degree; has legal ramifications within the signatories’ systems; lawyers can argue a treaty, unlike a declaration

· Much more specific than UDHR

· Reflects 18 years of change 1948-66: Civil Rights Act, repeal of Jim Crow laws in South

· Article 29 of UDHR: suggests these rights aren’t absolute- “in exercise of rights and freedoms,..shall only be subject to limitations as are determined by law soley for the purpose of securing due recognition and respect for rights and freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a democratic societies. 
· Article 4 of ICCPR: In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, a state may take measures derogating from their obligations

· Implies that certain rights are more important than others, may not be derogated (such as torture, slavery, imprisonment for debt, ex post facto crimes, freedom of thought, conscience and religion- none of these can be derogated- 416)
From Book: 414- ICCPR closely resembles first half of UDHR. ICCPR does not have right to own property in art. 17 of UDHR.

Differences: ICCPR establishes a formal international institution- Human Rights Committee- HR experts to assist in interpretation and implementation of treaty’s provisions, issue comments, receives complaints regarding violations.

ICCPR contains specific provisions applicable to specific rights with regard to when they can be limited (some rights more important than others. UDHR has 1 general statement about limiting

Unlike UDHR, ICCPR has implementation mechanisms that consist of state reporting requirements, HRC comments and recommendations  and an optional protocol permiting the Committee to look at individual complaints (419)- these are seen as not as good as European conventions and other inter-american  human rights systems- under ICPR states are often late in reorts, pay little attention o recommendations of HRC, optional protocol decisions are not officially binding but persuasive.

Presently there is not much enthusiasm for global international human rights court such as ones suggested in 1947, though there is the ICJ.
(why are gov’t in Europe and Latin American willing to set up these courts but gov’ts generally are not yet ready to establish a global human rights tribunal??)

· International Covenant on Social and Economic Rights (US hasn’t signed).
· US more willing to sign this one (???)

· USSR more willing to sign the other (???)
· Limits on IHR’s- conflicting rights, public safety and public order, morals

· IHR and effectiveness- watchdog committees, UNCHR, ECHR, National Courts

-the above are from two slides. 

· Torture Convention (1984) (Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment)
· Although torture had been prohibited in ICCPR, laid out more specifically here, expands on prohibition in Art. 7 of ICCPR.
· Distinction between torture and cruel and unusual punishment, even though in US Const law they overlap

· Treaty between US and Mexico providing for extradition, but Mexico won’t extradite wanted criminals if they face life imprisonment, since they see it as cruel and unusual

· Torture: any act by which severe pain or suffering, whether physical or mental, that is intentionally inflicted on a person for such purposes as obtaining from him or a third person info or a confession, punishing him for an act or intimidating or coercing him.  Doesn’t include pain or suffering arising only from, inherent in or incidental to lawful sanctions

· “Lawful”: does this refer to national or international law?

· If national, any country can dodge by saying it’s lawful in their country

· If international, then it’s hollow

· Article 2: Each state party shall take effective legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its jx: positive actions

· Article 2: No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a justification of torture

· Dershowitz op-ed piece: given 9/11, US should consider use of torture to elicit info about potential future attacks

· If US violates the treaty, other countries can enforce, but so can US federal judges

· Article 4: Each state shall ensure that all acts of torture are offenses under its criminal law

Book: 416- requires state parties to present reports on torture, creates expert committee to review reports and make recommendations, optional individual complaints procedure, ** requires states to either prosecute anyone who commits torture and is in their jx or extradite to another state for prosecution.

By 2002- 129 states are party to it, Israel signs on in 1991.

Israel and “Moderate Physical Pressure”, p. 419

· Committee Against Torture: created by the Torture Convention; critical of Israel’s policy

· Israel: provides response rejecting opinion of UN, invokes security predicament and particular vulnerability to terrorists; makes distinction between “moderate physical pressure” and torture

· Israel cites Ireland v. UK case (from European Court of Human Rights-1978) in its response; case says there might be physical action falling short of torture

· Trade-off that runs throughout human rights: how broad should we make the right?

· The narrower the right, the more likely it is to be enforced

Public Committee Against Torture in Israel v. State of Israel, p. 423

· Israeli Supreme Court strikes down the use of Moderate Physical Pressure
· Says the “necessity” law does not give then a right to do the torture. 

· Court is subtle about foundation for its reasoning

· Gov position: interrogation techniques don’t violate int’l law

· Court doesn’t address int’l law

· Court talks about interest of security vs. dignity of individual being interrogated; promotes rights of individual over rights of state in this instance

· Court: if circumstances were different, balance might swing

· Concurrence: “ticking time bombs”; there may be rare emergencies where states may order the use of exceptional interrogation methods under utilitarianism – the lost utility in torturing the prisoner is far outweighed by the utility of saving people’s lives

· Practical problem: how do you know you’re in a ticking time bomb situation?  You don’t know whether the prisoner has knowledge or not until you apply the torture

From book:

Israel: (p. 411) has to struggle to exist, terrorists, Palestinians trying to claim land. To combat problems they adopt stringent measures such as moderate physical pressure during interrogation of suspected terrorists. 

General Security Service (GSS) has primary responsibility for combating terrorists

Landau report says GSS can use moderate physical force but says it must not reach physical torture, ill treatment or severe harm to his honour which deprives him of human dignity. (what they do use: shaking,long interrogation in awkward positions, ecessive tightening of handcuffs, prolonged sleep deprivation)

Many, including Israeli human rights group B’Tselem

Israeli Penal Code (1977)- pertaining to torture: no violence to get a confession but no criminal liability for an act which was immediately necessary in order to save life, freedom, person or property from concrete danger of severe harm..conditions at time…no other way but to commit the act. 

§2: Narrowing Human Rights Treaties

ICCPR and US RUD’s, p. 428

· Reservations – limits treaty obligations

· ICCPR exceeds constitutional protections

· E.g. execution of juveniles

· ICCPR conflicts with constitutions

· E.g. prohibition on war propaganda

· Understandings – dovetail obligations to domestic constitutional doctrine

· Declarations – limits on internal effect

· ICCPR is not self-executing

· Article 6: Every human being has a right to life (different meaning in 1966)

· Article 14(3)(a): Guarantee to be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him

· Article 17: No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on his honor and reputation

· Shows difference from US law, which doesn’t always protect right to privacy, e.g. telemarketers

· Article 19: Freedom to hold opinions and speak

· Restrictions: respect of rights or reputations of others; protection of national security or of public order, or of public health or morals

International Human Rights Law- we’re focusing on the International Covenant for Civil and Political Rights- major source for international human rights.

Book- selection of major provisions from the ICCPR (p. 430-431)- we went through this briefly last time- there is a correlation between the substantive rights here and ones from our domestic constitutional tradition- this same overlap doesn’t exist in other places

Ex: UK- no bill of rights, no written, just an understanding and international treaties serve as arguments for these rights.

US was active in 60’s in negotiating the terms of the ICCPR but US did not initially choose to become a party to the agreement- this goes back to deliberate Eisenhower decision for US not to become signatory to these type of International human rights treaties- because requirements for dismantling segregation were not acceptable to certain US political parties. Conservatives in the 1950’s feared that developing international human rights norms would threaten segregation, expand the power of the federal gov’t at the expense of the states and undermine the states constitutional authority to regulate matters previously considered local (p429)

- many administrations resist ratification of HR treaties because they feel they inappropriately transfer decision making authority from Congress and the states to international bodies (p.429)

US does not sign many treaties or waits a long time to sign them: Genocide convention submitted to Congress in 1949, not ratified until 1988, Convention Against Tortre or the Internatioanl Convention on the Elimination of All Forms of Racial Discrimination not ratified until 1994, Has not ratified the International Covenant on Economic, Social and Cultural Rights or the Convention on the Elimination of Discrimination Against Woman, only US and Somalia have not ratified the Convention on the Rights of the Child. (429)
Then carter administration comes in- Carter presents ICCPR to Senate for its advice and consent (Art. 2 of constitution- presidential negotiation followed by advise and consent of 2/3 of senate)

Senate doesn’t act on the ICCPR during Carter- the advice and consent comes in 1992.

Made 1966, submitted to congress in 1977 and approved by US in 1992 (lots of delay)

Senate in exercising its advice and consent, attached to the ICCPR a series of RUDs

RUDs- Reservations, understandings and declarations- there is a distinction among these three but they all limit and circumscribe the international obligation the US is taking.

- this is a subsequent moment in the domestic process that can drastically alter the agreement.

US typically attaches RUDs, critics say this undermines the purpose of trying to encourage states to fix their practices (429)
Reservation- this is acceptable under the international law of treaties for multilateral treaties, permitted for a particular state at time of signing to relieve itself of obligations contained in agreement (ex: reservation for 47 and 63). These are generally permitted. 

- provided that the reservation is not prohibited by the treaty and is compatible with its object and purpose (for HR treaties states rarely insist that a reservation is incompatible)

Theory: better to have countries engaged to a great degree even if there isn’t precise symattry to obligation- want to get as many countries as possible to sign on even if there isn’t formal pure reciprocity in having every country on the hook. 

- reservations for multilateral treaties are rare (usually only have to do with dispute settlement or other nonsubstantive matter but for multilateral human rights treaties, reservations are frequent and commonly substantive. 

(US opted out of particular obligations in the ICCPR through reservations)

Understandings: an interpretation being made after the negotiation in a completely unilateral say. Ex: we understand the obligation to be X

- the understanding may be generally shared or it might be a peculiar understanding that is not generally shared.

- saying our obligations are limited to what we understand them to be

- this can change the international obligation.

Declaration: determines what the internal legal effect of the treaty effect is. 

Ex: Senate declares that the ICCPR is not self executing (will learn more about what self executing is later)

Self executing: one can not go into US court and argue based on a treaty. Doesn’t change anything in the domestic juritic field. 

p. 430-432- Ex: art 65- sentence of death shall not be imposed for person under 18 years of age. 

Ex: Limitations on hate speech- run afowl of 1st amendment

Ex: art. 22 (??)- no war propaganda

P432- The U.S acceptance of ICCPR is qualified by 5 reservations, 4 understandings and 4 declarations.
Reservations: limit the ICCPR provisions dealing with war propaganda and hate speech, capital punishment, definition of cruel, inhuman or degrading treatment, reduction of penalties for criminal offenses and segregation of juvenile and adult offenders. 

Understandings: State US interpretations dealing with non discrimination, compensation for unlawful arrest, segregation of accused and convicted persons, the purposes of incarceration, the rights to counsel- compelled attendance of witness-the prohibition of double jeopardy, and federal state relations. 

Declarations: deal with means by which states implement their obligations under ICCPR. Most important is declaration that 1-27 of the covenant to be non self executing and  another declaration which “accepts the competence of the HRC to receive and consider communications under Art. 41 in which a State Party claims that another State Part is not fulfilling its obligations under the covenant”
p. 433- report of the Senate. They are considering something that was negotiated 26 years earlier.

434-435- here are some of the RUDs

- there is a RUD with respect to free speech- US is saying we do not subscribe to the international standard, we are discharging ourself of this obligation.

Death penalty- US accepts prohibition of executing pregnant women, but steps away from the agreement not to execute people under 18.

Understandings- there are frequently problems with equality obligations. US is saying they don’t want to be bound by an equality obligation, say US has an equality obligation and they don’t want to be bound by a new one because they have decades of court law establishing that area of law. So Senate effectively says that we will understand that our international equality obligations to have the same meaning that they do to us, the same meaning as under our constitution. 

People working in gay rights- can see a time when gay marriage may be found to be an international human right. Things like that going on in Europe. So, this understanding permits the US to say that the equality rights are what they mean to us and we don’t think it means gay marriage. 

- This is problematic because the ICCPR is supposed to be international norms but here it is going to be a bunch of national understandings. Perhaps this is a better way to be though- it may get more treaties to sign whereas otherwise they might not sign because they don’t want to be obligated to certain provisions. 

Are human rights abstract? Or are they nuanced so that they have to apply to different cultures? Is the laxness infact desirable? 

(aside: if the US were to all of a sudden pass a constitutional amendment reinstating segregation, the US probably wouldn’t get away with it under the ICCPR. US can’t just wholly reject one of these equality principles. It isn’t that broad. US is just going to be able to scale back a little on some things. Reinstating segregation would be too radical)

(aside: US Sup Crt- some justices are far more willing to look at international human rights law or comparative law- looking at other constiutitns. The purists on the Crt, however, say that its very scholarly to do so but inappropriate to be infected by international law)

(US has never agreed to have one of these international human rights treaties be self executing. If it were self executing, it would be a source of right against the state. US just says US as a state owes other states but doesn’t apply it dometically to give US citizens a right against the state. 

The experience of the ICCPR is very typical of US posture in international human rights treaties: US is very influential in negotiations but they don’t necessarily sign or submit them to senate immediately or at all. In the small number of times the Senate has acceded, it is typical to find a fair number of RUDs. 

A strong contrast is Mexico: mexico is a Monist- doesn’t see a differention between domestic law and international law. The ICCPR would just be the law.

UK is dualist: more like US. 

US is widely criticized for doing RUDs but in a sense putting them in shows how seriously we take it whereas a dictator might just sign the agreement with no RUDs and then just ignore it. (see p. 435 for criticisms and HRC General Comment on Reservations)
ICCPR has a lot of negative injunctions (Ex: no executing minors). This is typical first generation human rights.

First generation human rights are negative rights (prohibition of torture, etc). A right an individual has in relation to the state, they are prohibitions on the state. 

Second generation human rights are positive rights that the state has an affirmative responsibility  provide.

(In our US right based country, we are more comfortable with prohibitions than saying the state has an affirmative right to provide. Although during depression, Roosevelt doesn’t hesitate to speak in terms of positive rights)

§3 Guaranteeing Economic, Social and Cultural Rights

International Covenant on Economic, Social and Cultural Rights (ICESCR) (1966)

(US has not ratified??- see p.429)

- Each State party…undertakes to take steps…to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present covenant by all appropriate means

- programmatic nature

- reporting requirements

Economic, Social and Cultural Rights Committee- General Comment (1999) (p. 450-452)

Obligation to respect- do not prevent existing access to food.

Obligation to protect- ensure that enterprises or individuals do not deprive individuals of access to food

Obligation to fulfill
- obligation to facilitate- strengthen access to resources

- obligation to provide- direct food aid.

- comment talks about right to food, basic premises, Implementation at national level, remedies and accountability, International obligations- see 450-452

453- US position on right to food- we export a lot 

Right to Food Case- shows a counterpart to the ICCPR. These are rights against the state which are second generation affirmative rights. Whereas ICCPR are 1st generally human rights. 

P445- the right of individuals…freedom from fear and want.

Read the intro. Affirmative rights can be problematic.

Art 2- “each state undertakes to take steps” – this is weaker than “shall pass no laws” language.

- there is an enourmous scaling back of the legal obligation for these economic and social rights. The first generation human rights are clear and strongly prohibiting. 

- here we see a right to work- there is no right to work in the US, there is no job for everyone necessarily, you don’t have a right to your job- you can be fired any day.

Art. 7- mentions fair wages, no distinctions, women get equal pay for equal work. 

- 1970’s in US- there was the equal rights amendment which had very clear language- women enjoy equal pay for equal work. However, this amendment did not get passed. This is not our law right now. 

p. 446- living wage. In US we separate the value of ones work from the amount that it takes to live. 
The right of everyone to social insurance- in US you only get social security if you are a worker. 

Adequate housing- not in US, we have lots of homeless.

Food- art. 11 says that countries shall take “appropriate steps” and measures such as improving production, etc- p446

- all of this, US has not been eager to embrace because obviously life in US is much different. 

This ICESCR has not been submitted to Senate yet, we haven’t even done RUDs yet. 

- this type of treaty makes Western treaties more uncomfortable. 

Is there such a thing as a right to food? And if so what would a right to food mean?

- could it mean that if you can’t get food, the state has to give it to you. 

- readings say there could be an affirmative right to distribute the food or countries should not prevent access to food that exists.

- this is problematice. Ex: Mexico- there are rural areas with food crisis as farms start growing romaine lettuce instead of corn and beans because there is more of a desire for romaine lettuce internationally and people are paying more for it. But, if there is no food for the people locally, does Mexico have to step in then??

Book: 447- many states fail to do reporting required under ESCR, some urge for there to be an optional protocol for individual complaints procedure.

US position on Economic, Social and Cultural rights- p. 447

4. Women’s Rights

Book 454: HR treaties apply to men and women equally but in many countries deeply ingrained social attitudes about women are reflected in national laws limiting women’s rights in family matters, employment and political and community life. 

- some countries have laws mandating equality but they are not enforced or interpreted restrictively leaving women vulnerable o widespread mistreatment especially in areas deemed to be within the private sphere of family, social life and private economic relations.

- so people have pressed for additional international instruments directed specifically for women. 

- looking at extend to which international law offers protection against discrimination or violence in the private sphere (committed by non state actors in family or other private relationships)

- look at how cultural differences affect this and how treatment of women in international law is compared to protection of political and civil rigts and economic, social, and cultural rights. 

Public-Private Distinction

Torture vs. Domestic violence

- state act vs. state responsibility

Feminism- has had a huge effect as a social and intellectual movement in insuring equality for women but also a powerful intellectual effect on other notions. Feminists jurisprudence brought about the public-private distinction.

Public-private distinction- this was not evident before feminist thinking. This distinction sees the law as being artificially divided between a public sphere where the law works and a private sphere where the law does not operate.

Ex: the difference in contract and tort law like when an issue is within a family, the law doesn’t affect it. 

Ex: spousal privilege in battery

- many of these things were artifacts of the close context of the family where the law just didn’t touch and in effect created an opportunity for male dominance. 

So feminists have been very attentive of any type of artificial frontier where law stops and in any way will disadvantage women.

Observe the stark contrast between the international human rights treatment of torture and the international human rights treatment of domestic violence. 

Filartiga- case we will discuss more later- says states may not torture people.  

Yet, think about domestic violence- does international law mention domestic violence- is there an international human right not to be beaten in one’s own home- there isn’t as much evidence of any such right in law. There is no treaty, no uniform response by all the worlds states to reject domestic violence- its still socially acceptable in most places of the world. 

Who are the prototypical torture victims- usually they are male. 

With domestic violence, however, there are far more instances of domestic violence than with torture. 

The classic distinction is that torture is by the state (its by police or the gov’t) whereas domestic violence is private (its boyfriends and husbands)

Female Genital Mutilation:

FGM case- this is in the private sphere. State isn’t mandating that girls be subject to FGM.

FGM is also devisive- even the label “mutilation” is a deliberate political act- it gives off an attitude.

There is a cultural divide here. It is a right of passage cultural thing conducted by women on women.

Our culture, however, finds it repugnant. Western argument against FGM isn’t just that it’s a forced practice or that it takes away all female sensation but rather it also serves to create a social structure of male dominance. 

Counter argument: If you make a rule of state responsibility- that each state must outlaw it and eradicate it/enforce no one doing it- is it fair to have the burden of enforcing this on the African State. This will have a political cost- if you are the prime minister of an African state who promulgates a measure that is politically unpopular locally to satisfy international values, then your gov’t falls apart, is this fair or likely to happen?

Ex: 75 yrs ago leader outlawed wearing of the burka- he was then assassinated 6 months later.

The fact that FGM is still practiced shows that it is not an international norm. So isn’t it  a cop out to say “state responsibility” and force a regime to do something that might cause a regime change. 

Changing the status of women, will cause regime/political change. 

- depending on your view, this could be what you think international human rights is about- pushing everyone to that goal.

But it raises issues as well- there are women who say they want the veil, I don’t want men staring at me. Others will argue that this is false consciousness- she’s just bought in to what she was taught. 

Ex: France- very secular- refuses any wearing of religious identification but the girls want to wear the veils. In FR the notion is that we are all French first, our public face is French, religion is to be private. 

Issue: how do you frame the right not to have FGM. Do you have to criminalize it?

- do we not look at certain groups because they are private or do people need protection here. 

Ex: Mexican boy agrees to work in Uncles gas station without pay if uncle would get him immigration status. He works for 6 years and then uncle doenst do it.

- what is the difference between this and slavery really? Do we not do anything about it because it was private and within this family. 

Book:

457- critics of FGM say it violates numerous international human rights norms, particularly that it is discriminatory and a form of violence against women.

- proponents say that to frame the issue in terms of IHR is to impose Western cultural values on other cultures. 

Background on women’s rights: long on the UN’s agenda
1946, Commission on Status of Women (CSW) created as a subcommission of the CHR, then turned into a full commission, prepares conventions over 15 years, adopted by GA.
Convention on the Elimination of All Forms of Discrimination Against Women (1982)- p. 458- by 2001, 170 states party to it, US has not ratified

Public v. private (p. 460)- FGM considered private, many consider public v. private to favor men over women.

p. 461- HR focues on harm to individuals caused by state but many countries have laws and international mechanisms in which the state can be prosecuted for failure to take action when an individual is violating the rights of another individual)
CEDAW= Committee on the Elimination of Discrimination Against women-  convention, treaty body to review national reports and make recommendations regarding issues affect women- Seep. 461 for their general recommendation. 
UN Human Rights Commission’s special report on Violence against women (p. 462)- shows the increasing common critique of the public/private distinction. 
In re Fauziya Kasinga p. 464- person trying to get asylum because of FGM

Asylum; applicant must demonstate a well founded fear of persecution on account of race, religion, nationality, membership in a particular social group or political opinion. 8 USC §1101- standard drawn from UN convention

- in case, don’t think they gave her asylum, said it was a single novel thing and shouldn’t change the framework of asylum

Cultural Relativism- “Asian Values” (Book: p. 467)
- Collectivism v. individualism

- trading human rights for economic development

Asian Values argument

- the human rights agenda is frequently criticized in asian countries, particularly ones with authoritarian political regimes

- they say it is really western and imposes its own values and even hinders asian countries ability to succeed. 

International Human Rights movement- lots of criticism of it in the third world- say it represents western values and that these values are not universal. 

Particularly, developing countries in asia- Taiwan, Korea, Indonesia, some degree from China- say human rights discourse is western centric. They particularly point the value of economic development. If you’re a developing society you need more authoritarian, more restrictions, less liberty. There is a history in Asian of extremely authoritarian gov’ts. 

- believe this is necessary (extreme suppression of personal liberties) for economic development. 

- West focuses on individual rights (free speech, etc) whereas Asian values are frequently more focused on community. 

Ex: young American who was going to be caned in Singapore for doing graffiti.  

- Westerners think “kids will be kids” and turn the other head. Singapore value of respect for the community is different

If its true that there’s a link between economic development and authoritarian regime, it is fair to say you have more right to individual rights like free speech than you have to economic success (being able to support your family with wages)

- Counter argument is that saying authoritarianism is good for economics is just a way for authoritarians to preserve their position. 

Mitigating the Harms of War: International Humanitarian Law

Law of War

- law of war is two separate bodies.

Jus ad bellum: Use of force. (referred to as law of war or international humanitarian law. describes under which circumstances a nation can exert force on another nation. The right to engage in war. The law governing the initiation of war.)

Jus in bello: modern name is International humanitarian law. (These are the rules that countries accept to use in war. The law governing the conduct of war once initiated)

Today we will talk about Jus ad bello: - given that there is already armed conflict, is a particular conduct permitted at law. 

International humanitarian law

Note intersection with law on use of force- limits on means

- balancing military necessity with dictates of humanity

Is “Law of war” and oxymoron?

Rights of non-combatants and combatants

- this limits the means by which war is conducted.

Anthropologists will agree that there have always been limits on what humans will do to one another. 

There are very few and rare examples of total war/scorched earth- this is because there is no benefit for either side, there are limits- will take property, kill each other, etc. but total war wouldn’t benefit anyone. 

Ex: Azatlan- ancient Mexicans- the law of war was so extreme that they didn’t actually have a war, decided beforehand who would win and the losing side just gave over some of their soldiers. This is efficient because it causes limited destruction to the people- not as much destruction. 

In the West, the idea of limits on war, have acquired the status of law.

It is like “doing X is illegal”. X changes however. 

We use the language of law to describe these limits and military people understand these as law. There are limits service personnel are not to cross even though some of the limits are somewhat ficticious.

- this law protects combatants- ex: general rule that when someone is out of combat (hors combat)- when you are down or surrendered, you are not to be killed.

- protects non combatants- as war has progressed in 19th century, civilians were increasingly objects of military force, law has responded with greater requirements of their protections.

Ex: Israel, September 11th.

Second half of the 19th century, with the increase of weapons and the red cross.

Book: 501- limits apply whether someone protected by the law may be viewed as fighting a war of aggression or a war of self defense. 

Applies to states, insurgent groups, and individuals engaged in armed conflict

- goal is to mitigate horrific aspects of organized violence

- recognizes that states cannot be expected to refrain from weapons or tactics necessary to achieve legitimate aims

- attempts to shield individuals from all harm that cannot be justified as necessary and proportionate to the successful pursuit of military objectives and types of harm such as torture. 

- area of law comes from two strains-“ Hague law”- conventions on activity of combatants AND Geneva Conventions- to protect military personnel who are injured or otherwise unable to fight and other non-combatants. These two join together and are called International Humanitarian Law.

- applies in peacetime and war

- violations of international humanitarian law entail individual criminal responsibility, there is substantial overlap with international criminal law (502)

- talks about the relationship between HR, IHL and ICL.

Preventing the use of Nuclear weapons- 502

Lots of aerial bombarding in WWII so both Allied and Axis see the development of Nuclear weapons as potential crucial to winning the war 503

Development and initial use of atomic bomb-503

Post war developments- 504- US monopoly on nuclear weapons doesn’t last long. 

Address by Eisenhower on nuclear weapons- 504

India and Pakistan- 506 (India starts testing, world fears another cold war like nuclear arms race between India and Pakistan, motivated by security concerns with China and Pakistan, Pakistan starts testing saying it has to because of India, disputed territory of Kashmir, terrorist attack on Indian parliament in Jan 2002, both sides amassed troops near the Kashmir border and talked about possibility of war.

The Comprehensive Test Ban Treaty- countries want India and Pakistan to sign it. 

By mid 2002- 165 countries have signed it. US signs but on Oct 13 2000, Senate votes against ratifying. India and Pakistan hold out. India says this freezes in place the military advantage of states with large arsenals of tested nuclear weapons. Pakistan says it won’t unless India does. Both states 

Lieber Code (1863)

Book: p. 507-508- history of IHL leading up to Lieber code

US made a very important contribution to the law of war in its particular set of edicts for US offices. This is called the Lieber Code (p. 508)- example of manuals of military law containing restatement of the laws of war for use by commanders in the filed that began being distributed in the second half of the 19th century.
- this is a civil war document- it arises in a domestic conflict (if you accept that the confederacy was not a separate entity, which Atik does)

Art 14- introduces notion of military necessity- by negative implication it also speaks to acts that are not militarily necessary (so acts lacking military necessity are unlawful).
Art 15- permits killing armed enemies (not unarmed).

- permits killing of persons whose destruction is incidentally unavoidable in the armed contests of the war (so its ok to kill innocents in error- it is not a war crime to make a mistake. By using word unavoidable, it means that when it is avoidable you must take measures to avoid.)

- allows capturing, all destruction of property, traffic, communication, withholding sustenance or means of life (ex: cutting off potable water in Iraq, might affect civilians)
Art 16- military necessity is not the infliction of suffering for the sake of suffering or for revenge. 

- there is a counter concept to revenge in the law on the use of force- there is a distinction between self defense (ok) and retribution (not permitted).

- no use of poisonous gasses

- lawful to starve the hostile belligerant to lead to the speedier subjection of the enemy

Art 19- commanders warn the enemy of plan to bombard so that noncombatants, women and children may be removed.

- surprise may, however, be a necessity and then you don’t have to warn.

Art 21- citizen of a hostile country is an enemy, including non combatants, is is thus subject to the hardships of war. 
Art 22- there is a distinction between a citizen and its military men. Should spare the person, property and hornor of the unarmed citizen as much as the exigencies of war will admit. 

Art 23- private individuals can not be enslaved, murdered, carried off and are to be left undisturbed to the extent that the commander of the hostile troops can afford to grant in the overruling demands of a vigorous war. 
Art 24- The private individual of the hostile country is destined to suffer every deprivation of liberty and protection and every disruption of family ties. Protection was, and still is with uncivilized people, the exception.
- this code is being promulgated in the Civil War, the enemy is Americans from south. This may be why there is more sensitivity to non combatants. Whereas in other wars between different cultures there is not such a great cultural or linguistic similarity and they thus would not be as friendly. 

Art 29- Peace is normal, war is the exception, ultimate goal is a renewed state of peace. The more vigorously war is pursued, better for humanity. Sharp wars are brief.

- argument: this last statement colors the rest of the comments that came before. Its saying make it tough and fast, get it over with whereas the rest of the articles are saying what not to do. 

1860’s- founding of the international committee of the Red Cross (ICRC)- very important

ICRC is still the preeminent NGO in this field, universally respected neutral. Traditionally visit prisoners of war, do inspections, on behalf of the global community. (see p. 510 for more detailed description)
Hague/Geneva Principles (see p. 511)

Protection of noncombatants

- does this apply in “total war”

Humane treatment of captured combatants

Limits on mean

Obligation to distinguish military targets from civilian population

- protocol I prohibits “area bombing”

Hague/Geneva treaties- most countries sign onto these, more than international human rights treaties. Not as much reservation. More mature area of law or you could say its an area of law about which there is more agreement.

Generally, the custom is to name the treaty after the city its signed in

- today we call it a hague/Geneva system- very thick area of law, lots of treaties and conventions. 

Book: ICRC convenes in 1863, next year there is a follow on convention in Geneva in 1964, following years states gathered periodically at numerous subsequent conventions.

In aftermath of WWII states adopted the four best known Geneva conventions: each of these 1949 conventions dealing with persons who are not or have ceased to be combatants.  These are almost universally ratified. Two additional protocols to the Geneva conventions were adopted by states in 1977. Protocol I applies to international armed conflicts- designates national liberation struggles conducted in the name of self determination as international armed conflicts. Protocol II applies to internal armed conflicts and increases the protections available to persons caught up in such conflicts. 
P. 511- simple resume of the 6 principles from the major Geneva treaties*******

1. persons not or no longer taking part in hostilities respected, appropriate care, 
2. pow’s treated humanely, no torture, get fundamental guarantees of regular judicial procedure.
3. no unnecessary suffering, parties in an armed conflict are limited in their choice of methods and means of warfare. 
4. obligation of distinction- distinguish between civilian population and military objectives, civilians not to be targets (there can be incidental damages and also if it’s a dual use targets, ex: a facility that has a civilian application and military at the same time like a factory producing trucks and tanks- this is ok to have as a target. In Iraq they used civilian places like schools and hospitals as control and command centers, so they became a target and it was ok. Also a military target can be very close to a military target- this is more of a tough one than the previous two. In this situation US has more capability to target the place whereas another country that isn’t as technologically advanced, so there may be multiple levels of discretion in this area. US might have to use more discretion in making the decision than a less technologically advanced country. 

Protection of non combatants- this idea really suffered in WWII when there were significant civilian casualties. Controversies arise around arial bombardment. Later we will get to use of atomic weapon.

Arial bombardment had already, before atomic Hiroshima/Nagasaki, been used by Alllies in WWII.

Nazi’s admitidely use arial bombardment to terrorize the british into submission. 

This is the notion of total war. Total war is bringing war beyond just military targets with the hope that you will get capitulation. We see this on both sides in WWII.

There is a reaction to this, the Geneva principles were reinforced after WWII recognizing the wrong doing.

Technological development- allied bombers had to fly so high to avoid anti-aircraft fire that targeting was imprecise. So technology built planes that could fly very high but not aim very well.

Hiroshima and Nagasaki- Truman’s justification for doing this coincides with “Sharp wars are brief”

- and it worked, the Japanese surrendered. 

Terrorists- have non combatant targets and it gets a much stronger reaction. People react more to blowing up a school bus than a military target. 

Humane treatment of captured combatants: lots of text on this. Creation of a novel category called “Unlawful combatants”- -they are not entitled to Geneva protections. 

- this could be a huge loophole and its still there. 

But saddam is a POW so he’s still getting a tooth brush and a meal. 

- success in limiting landmines: NGO’s are very successful in doing so. Every country (virtually) in the world makes the use of landmines illegal. US has not signed this treaty. S Korea has not either. US argued that its sympathetic with the cause but they are currently used in the demilitarized zone between N and S Korea and they are successful. Didn’t want to commit to something that would require their removal when the US finds it useful (example of US exceptionalism)

US promotes that the use of weapons of mass destruction are illegal.

Nonproliferation seems to be breaking down- the issues between India Pakistan and the credible belief that N Korea has nuclear weapons.

Obligation to distinguish civilian population from military targets- most feel that US does a good job, despite occasional mistakes.

What is a military target?- Ex: US hit a house. This was the target, however, they thought Saddam was there. 

- Protocol I prohibits “area bombing” which has not been prosecuted in recent times.

Book: Lots of development of law of IHL- trend of elaboration and codification but laws are regularly violated (511)

- state practice concerning the laws of war develops mainly during wartime and therefore lacks continuity- major wars are infrequent, lots of technological changes

- hard to get opinio juris because states seldom give reasons for what they do in wartime and warcrime trial don’t do much to clarify the law. 

- many of the Hague Conventions of 1899 and 1907 are still technically in force but the fact that many of the provisions are inappropriate to modern conditions tempts states to break them. 512

Encouraging violations of the laws of war in the 20th century:

(1) WWI and WWII produced bitter feelings, they were ideological wards, unlimited objectives, policy of unconditional surrender adopted which spurs other side to fight to death.

(2) economic and technological changes vastly increased the military advantage to be gained by breaking the laws of war. Distinction between the armed forces and civilians is largely illusory because the whole country’s economy is geared to the war effort- destruction of factories, killing of factory workers produces military advantage, invention of aircraft gives belligerent states means to do this. 

Nuclear Weapons/Prohibited Weapons

ICJ excerpt below chronicles the legal status of efforts to outlaw the most dangerous of weapons and analyzes legal restrictions placed on belligerents choice of means in conducting warfare. (512)

Prohibited Weapons (see handout)

- Poison gas/chemical weapons (by treaty)

Biological Weapons (by treaty)

Antipersonnel mines (by treaty)

- Does this constitute CIL?

Is US a “persistent objector”?

Book: 512- 1992 a number of prominent NGOs committed to the elimination of nuclear weapons jointed together to form World Court Project. – want an opinion from the ICJ declaring that the use of nuclear weapons would be illegal in all circumstances- persuaded World Health Organization (WHO) to solicit an advisory opinion from the ICJ. In 1994 UN General Assembly also requested an advisory opinion on question: Is the threat or use of nuclear weapons in any circumstance permitted under international law?

- ICJ declines to answer question of WHO- outside the scope of organizations activities.
Issue opinion with regard to UN question (one judge felt that they shouldn’t answer it because it was generated by NGO activists working with states to encourage a particular result on a highly sensitive political position- other judges said that the motivations of the state were no their concern as long as the request from the UN was within the General Assembly’s authority and mandate)

Nuclear Weapons Case (see handout)

Is mere possession of nuclear weapon’s “threat”?

Note impact of international environmental law principles

Does use of nuclear weapons necessarily constitute genocide? Can nuclear weapons distinguish between Miltary and civilian target?

Does the “fundamental right of state survival” trump humanitarian concerns (see para. 96)

- Does this principle govern use of other WMDs?

Legality of the Threat or Use of Nuclear Weapons (ICJ July 8, 1996)

** leave this course with a sensitivity to how prominent and effective NGO’s are in international law. 

- theory was that if you could obtain from the International Court of Justice, a declaration that nuclear weapons were unlawful and could never be deployed, this would assist non-proliferation, would act as a prohibition and conceivably contribute to disarmament. 

- this isn’t too far of a stretch- its pretty much what happened with chemical weapons. 

Theory is that obtaining an opinion from the ICJ would be useful

- ICJ can get jx through both countries agreeing and it can also issue advisory opinions when they are requested by particular organs of the United Nations.

- this isn’t an adjudication, its just an advisory opinion put to the court (see p. 512 for questions put to the court)

- in this case the court softens its tone because they don’t want to be ignored. If they just said “No, under on conditions is it permitted”, although this would be a good answer, they didn’t want to just flat out say no because it might undermine their authority or nations might just ignore them

Question: Is the threat or use of nuclear weapons permissible? 

- what is a threat- do you have to say it or is the mere possession of nuclear weapons “threat”.

There are many arguments promoted in this case as to why the threat or use of nuclear weapons should be outlawed- the court takes every argument “in siriada” and rejects all of them.

- court never considers the arguments “in todo”- considers each argument independently and decides that no one argument justifies the conclusion. So they reject the conclusion whereas if they looked at the totality of all of the arguments it perhaps could have been supported. (if they didn’t want to reject it, then would have done this)
Arguments:

1. Int’l law norm against genocide requires prohibition of threat or use of nuclear weapons. Use of a nuclear weapon is genocide, genocide is outlawed.

- but what does genocide mean- court says there needs to be intent- Harry Truman intended to kill all of the population of Hiroshima, but, it wasn’t racial or national. The intent has to be to kill a group of people. (Atik seems to think it isn’t that bad of an argument that its genocide)

Court says that in certain circumstances a nuclear weapon could be used where it would have nothing to do with genocide. 

-different claims asserted in defense with the notion that the threat or use of nuclear weapons is to be prohibited in all circumstances.

- Court takes these arguments in series and knocks off each one but Atik says the court fails to take the cumulative effect of the arguments into account.

One could infer from the genocide convention and the development of the norm against genocide and this should lead to us not using Nuclear Weapons (NW)- are the two the same, court says that there could be a use of a NW in which there would be no mass killings of civilians. Ex: dropped on a flotilla of ships. 

Next argument: can one extrapalate from the existing law an international law norm prohibiting the use of chemical weapons, can we read a prohibition on Nuclear Weapons from that- ie is NW just another species of chemical weapons.

Court says that poisonous weapons are ones that injure through an indirect physiological effect (asphyxiate, poison) whereas nuclear weapons explode, they don’t primarily kill through this way. BUT, Atik, points out that radiation from Nucs killed a huge number of people from radiation poisoning in the following months after Hiroshima and Nagasaki. 

Court doesn’t give this argument adequate attention.

Can argue that people signing a 1910/1920 treating prohibiting chemical weapons couldn’t have intended it to apply to NW since there weren’t any NW then- this is a really facile argument and not particularly persuasive- its really a dodge. A modern court could look at the old agreement and interpret it into modern times.

Next argument: after Hiroshima/Nagasaki, there have been a series of treaties, documents, etc and, most importantly, non use of NW from 1946 to the present- this carries some legal weight as the coming into being a norm against use.

- this could be seen by some as bootstrapping, but NW are limited in testing and developing, there are lots of treaties on them- we can infer the emergence of a norm prohibiting the use of NW. 

(Student question- Joseph- PNE= peaceful nuclear explosion- used in experimenting. you can just say that these aren’t really nuclear weapons, they’re just using nuclear fusion technology)

Argument: Both US and Soviet Union- recognized the horror of the world community over Hiroshima and Nagasaki (H and N) so perhaps their non use of them shows an understanding that it can’t be legal.

Court says that perhaps their non use was still reserving the right to use but just not having a good enough reason to use them. Court implies that it can see this evolving into a norm but having it just between these two countries isn’t there yet. 

Ex: slavery in US- if you asked someone in 1820- a court could see that there are some treaties, some people speaking out against it, US is still using slavery but have prohibited importation of slaves on a future date- the ICJ in 1820 could say that at some future date slavery will be gone, but its not yet.

At more normative/bold ICJ could say that its illegal now as could the ICJ in this case but they say that this data projects an eventual abolition that we will see in the future. 

Argument (this is the core argument in international humanitarian law)- the obligation to distinguish between combatants and ordinary civilians.

- in Geneva convention, civilians can never be made a target.

Did Truman violate this- Atik seems to think yes, although you could argue that the target wasn’t civilians but rather military and the civilians were unavoidable casualties.

Objection: causes unnecessary suffering- causes more than other devises. 

***the prohibition is on targeting civilians- you can target a military target and have incidental civilian casualties but you can’t say bomb Hiroshima where there 100 military officials and 200,000 civilians. 

Court says there are circumstances where discrimination could be possible so that you’re going after military targets and not just civilians. 

Atik feels that the court could have reached a different decision if they had looked at the cumulative effect of all of the arguments. 

Par 96- court cannot “lose sight of the fundamental right of every state to survival…right to self defense…accordingly, can’t reach a definitive decision as to state use of NW in extreme circumstances where states survival is at stake”******

- court is making a categorical error here by confounding the law of war which pertains to the use of force with international humanitarian law which pertains to means.

- law of war justifies a state using force when a state’s survival is at stake but this generally is thought to have nothing to do with the means that are used- this court mixes doctrines, suggests something becomes legal because of the circumstances whereas traditionally the two determinations have been considered totally separate.

- is court suggesting that even if NW were prohibited, a state could use them when its survival is at stake? – if so, if its survival were it state, it could use genocide, chemical weapons, target civilians, etc. This state survival justification could suspend any of these things. This is a radical shift from previous ideas. Its like saying any state has a right to defend itself through any means that are at its survival. 

- this is a really slippery slope.

Can argue that states will use them anyway if their survival is at stake, but does this mean it should be legal for them to do so?

“States have a right to exist”- said by student- this is very state centered, why should we trump the survival of a state over the suffering of humans. Do we have this idea that all limits are off when it comes to a nation survival.

Undoubtedly, many states would use nuclear power in certain conditions but this court is kind of giving this a blessing. Who read this opinion?- North Korea. North Korea is an anachronism- no other state is at such a risk of survival. Some would argue that for good reason- they’ve been trying to build NW for the next few years. 

To the North Korea’s and Iraq’s out there, what does this say. North Korea is a desperately poor nation- what are they doing building NWs. 

- Atik could imagine a “crazy person in North Korea pushing the button”

Its kind of weird that there is like an adult club who can have nuclear weapons and another group of smaller, younger, poorer countries who can’t have them- right now this idea is effectively terminated. 

*ICJ isn’t the end all be all, but these last two paragraphs certainly aren’t helping things.

- realists will say that fundamental self interest is overpowering and states would use them anyway but the last two paragraphs of this decision are almost like giving them permission. 

(Atik doesn’t like Bush generally)

The war in Iraq is a preemptive war on countries (Axis of evil- Iraq, Iran, N Korea) who seek nuclear weapons- so in some ways Bush is on the side of the peaceniks here. 

- bush saying that some nations just can’t have these weapons- can’t let the kids get the keys to the car. 

This court opinion could have been a helpful opinion if it had omitted paragraphs 96 and 97 which can be read as a license to use them.

- the real question is who determines when a nation’s survival is at stake- there is a huge decision between an objective standard and self judgment.

- there is a huge possibility of self-judgment causing a huge problem and being abuse. 

- this court ruling is seen as a back fire.

Dissent: one judge is more willing to take a cumulative view

- another judge point out how weapons were useful in first Iraq war. 

Statement: terrorism is the poor countries Nuclear Weapon

- it’s a strange holding where there are some countries who have NW and some who don’t but aspire to. Proliferation seems irresistible in reality and by the logic of this decision. The world just gets increasingly dangerous. 

There are problems with inconsistency and unilateralism but Atik likes a logic that says you can’t just give a 5 year old a machine gun to run around with. 

(Genocide: Cambodia, Rwanda- they still do it even though international norms and laws are against it but these rulings probably have still contained genocide even though some still do it)

Additional Protocol I (1977) to 1949 Geneva Conventions

Art. 48- basic rule of discrimination

Art. 51- prohibits indiscriminate attacks, prohibits use of human shields

Art. 52- definition of military objective

Art. 57- requires precautionary measures/proportionality analysis- “do everything feasible to verify hat the objectives to be attacked are neither civilians nor civilian objects”

- does this mandate self sacrifice?

Handout- additional protocol I (1977) to 1949 Geneva Conventions (p. 535-537)- this is the most recent law on combatants. 

Basic rule is the obligation to distinguish combatants from non combatants- can hurt civilians if its incidental.

Art 51- right of general protection of civilians from dangers.

51.2- civilians shall not be the object of attack

51.4- no indiscriminate attack- those not directed at a specifice military objective or are done by means that can’t discriminate…

51.7- no use of human shields to make military objectives shielded. 

Before 2nd Iraq war- British peacniks go to Iraq to act as human shields- would 51.7 attach- interesting question- these are people who went over on their own accord because of strong views- this is a very contemporary question. 

Baghdad- placing military centers in schools- this seems to violate 51.7 but the important question is not answered here- what happens when you violate 51.7??? What is the legal consequence of violating it? The big question is whether or not you can bomb the school then- 51.7 doesn’t answer the question of whether violating 51.7 makes an otherwise impermissible target, now permissible?

- one view says that nothing changes- do a proportionality analysis now that there is a military necessity and act if you have to (this is the better view). Although then, 51.7 really has no effect. 

Art 57- requires precautionary measures/proportionality analysis (“Do everything feasible to verify that the objectives to be attacked are neither civilians nor civilian objects”)

Proportionality is a very loose concept- you have to weigh lives of civilians over military objects. In application, not very protective of civilians. 

- US is very unusual in that the military is concentrated outside of civilian areas. We keep our military outside of our cities. (Except San Diego which is a city built up around a military area).

- in US you never see our military walking down the street in uniform. 

In other places, the situation is the opposite.

INTERNATIONAL CRIMINAL LAW/Responsibility
Notion of individual responsibility

-- dilemma of “decollectivization”

Justice versus revenge

Transitions, amnesties and “truth and reconciliation”

- this is the third area of law we will discuss

- about setting up courts.

- asks to what degree is it appropriate to make individual responsibility for these international norms

Two things to think about- (1) substance- what constitutes an international crime

(2) what institution- should a criminal be tried by a national tribunal or a newfangled international one.

Book- 561- previous discussion s have shown how set of norms and processes for the protection of individual during war and peace have been set up. 

- treaties and CIL place duties on states and create obligations for certain non state entities with great potential for harm (such as opposition movements in civil war).

Individuals also held liable for harming human dignity through criminal law.

Individual Criminal Liability: advances societal goals such as deterrence, reparation, rehabilitation of offenders and validation of fundamental societal values. 

International individual criminalization began before modern human rights law.

Ex: Piracy- first international crime recognized.

15th century- states hold trials for war crimes.

19thcn- treaties making slavetrade (like piracy an act carried out by individual) a crime.

With advent of Modern Human Rights movement after WWII, states developed additional treaties providing for individual accountability for a variety of severe human rights abuses (referred to as international crimes)

562- human rights treaties and humanitarian law treaties contain penal provisions- so criminal process enforce HR and IHL. But most states do not regard HR and IHL violations as entailing individual responsibility so ICL does not incorporate all of this law. 

ICL norms may be enforced at the national or international level- through prosecution and nonjudicial alternatives. Some states may not have resources, some have set up international criminal tribunal.

Gov’t attacks on civilian populations: before HR, states saw international law as addressing violations b gov’t against citizens of other states: law of state responsibility and laws of cutoms of war.

563- Violence in WWI leads to emphasis on individual responsibility.

Allies inserted into treaty of Versaille  four articles providing for punishment by Allied military tribunals for violations of law of war. 

- few trials, not that successful

- BR pressure Ottoman Turks to hold trials for some officials responsible for the massacres of Armenians in 1915- courts eventually release most of the accused to placate the nationalist movement. 
During WWII, 1943- US, USSR and UK publicly declare Nazi leaders will be held personally accountable for starting war and atrocities. 

Stalin and Churchill want summary execution but FDR, after hesitating, favors criminal trial. 

1945- 3 allies plus France- negotiate the London Charter- provides for establishment of International Military Tribunal (IMT) to try major German war criminals.  (21 countries eventually join). Later set up International Military Tribunal for the Far East to try Japanese leaders. Agree that lower level officials would be tried in domestic courts of the Allied States. 
1945-1946- german leaders tried and executed.

After, many states agree to codify some of the crimes in the IMT charter in additional treaties but cold war prevents serious discussion of criminal accountability under international law and atrocities continue to proliferate. 

Issue: why recognize international crimes when domestic laws make those acts criminal anyways?
- why some egregious acts crimes and not others. 
Nuremberg

Nuremberg- 1st major event in the development of international criminal law.

Famous discussion between Stalin, Churchill and Roosevelt when the end of hostilities in Europe were foreseen- discussing what should happen to Nazi leadership. 

Stalin and Churchill want summary executions.

Roosevelt says there should be something resembling trials to establish individual responsibility. 

- apparatus divined, first in Europe for the Nazi leadership under the London charter- between allies but later joined by more countries. This is like a multilateral treaty (although UN wasn’t created yet)

- charter establishes a tribunal, gives it jx for offenses taking place in certain period of time that corresponds to the war- persons acting in the interests of the European Axis countries, also established a category of crimes for the 1st time.

- we still look at London charter for sources about what crimes can be sanctioned by an international tribunal.

- lots of discussions in the readings about ex post facto laws- readings argue that the Nazi defendants were being tried for violations of international law but every act was clearly established as illegal prior to their commission- this is a rebuttal to the argument that Nuremberg was ex post facto law. 

See excerpt from charter- p. 566- 3 categories of crimes that the tribunal was granted competence and which held individual responsibility:
(a) Crimes against Peace: (planning, preparation, initiation or waging of a war of aggression, a war in violation of international treaties, agreements or assurances, or participlaion in a common plan or conspiracy for the accomplishment of any of these) the notion that the Nazi’s had committed international crimes by conducting a war of aggression. 

- this is interesting since today we ignore this notion.

- see hierarchy of offenses here- that commission of a war of aggression is seen as the greatest crime (more than the war crimes and crimes against humanity)

- as we view international law today, the notion of crimes against peace have fallen aside whereas war crimes and crimes against humanity have taken the forefront. 

- here the first crime on the list is crime against peace- we usually think the most serious is first. 

Nazi had invaded Poland, etc- this is the crime against peace/war of aggression. 

Kellog-Briand Pact- germany was a part of this pact which was in between WWI and WWII that renounced war as a means. 

- Germany had violated this pact.

- at Nuremberg, the leaders were hanged not just for crimes against humanities and war crimes, but also for starting a war.

- today, we do not focus so much on this not conducting war of aggression though***

(b) War crimes: violations of laws or customs of war (murder, ill treatment or deportation to slave labour, etc of civilian population, POWs, killing of hostages, plunder of public or private property, wanton destruction of cities, devastation not justified by military necessity)

(c) crimes against humanity: (murder, extermination, enslavement, deportation and other inhumane acts committed against any civilan population before or during the war or persecutions of political, racial or religious grounds in execution of or in connection with any crime within the jx of the Tribunal, whether or not in violation of the domestic law of the country where perpetrated)
- this is the novel one, gives jx for crimes committed in the holocaust. 

Art 7: the official position of defendants whether as Heads of State or responsible officials in gov’t depts, shall not be considered as freeing them from responsibility or mitigating punishment

Art. 8- the fact that the def acted pursuant to order of his gov’t or of a superior shall not free him from responsibility, but may be considered in mitigation of punishment if the Tribunal determines justice so requires. 

Art 7 and Art 8- says defs position that the holocaust was a public act will not be considered. No public official immunity, etc.

Art. 8- def can not say that it was an order what they did, this argument won’t work at this tribunal. 

- state status will not mitigate punishment. In Art 8, the fact that it was an order may mitigate punishment. 

Issue: how far down in the Nazi party do we want to draw responsibility- just officers are down to everyone who participated. Art 8 provides a lever in that you can hold someone responsible but then use the fact that it was an order to mitigate. 

Shortcomings of Nuremberg- it was completely one sided- jx was only over the Nazis and not over any allied. This isn’t to say there weren’t any war crimes committed by the Allies, but they just simply weren’t made a part of this process. 

Contemporary tribunals (Rwanda, Yugoslavia, ICC)- these are more neutral.

Defense for Nuremberg is that there was no other choice- there was no other neutral available. 

The substantive result was: trials, convictions and executions- this is a fine result, but with this outcome, one can not really read much into the process, can’t really prove that the legal process was good or neutral, since it didn’t discriminate-only tried Nazis

- outcome was good, there was enough evidence for the convictions, we just can’t read to much from the juritic institution when it was set up in this way. 

Khmet Rouge Book: 564- late 1960’s Communist party known as Khmer Rouge began an armed struggle against the Cambodian gov’t. Intensified after 1970 coup which overthrew the price and replaced him with the Khmer Republic- staunch supporter of the US in the Vietnam War. Seized large amounts of territory and by 1975 had conquered he country and renamed if Democratic Kampuchea.

- Khmer rouge wanted to end 2000 years of subjugation of peasantry at hands of foreign and class enemies- continues to see them as a threat, launched revolution abolishing existing societal institutions, getting rid of foreign influences and transforming population into collective work force. 

Terrible treatments of those suspected as hostile- 1.5 to 1.7 million people dead by 1975 in a population of 7.2-7.9 million people. 
Forced population movements, Forced Labor and Inhumane living conditions, Attacks on enemies of the revolution (targeting military officers, muslim sects, Vietnamese, teachers etc with foreign language skills or ties to foreign countries, organized religion including Buddhism).
- also low intensity border war, massacring vienamese in border villages (565)

Vietnam sends in troops, 10 years of low level civil war, peace agreement in 1991, deployment of large UN force. By mid 1990’s Khmer rouge disbanded.
Nullum crime sine lege, nulla poena sine lege.

Ex post facto rule- is it applicable to international norms?
Book: 565- “Nullem crimen sine lege, nulla poena sine lege”= no crime without law, no punishment without law

- unlike the domestic criminal law of most countries, much of international criminal law is not codified in treaties or any other agreed code. Customary status of many norms creates dangers for defs in criminal cases, who may face judges with different methodologies and approaches to the derivation of custom.

When concluding IMT charter, justices are keenly aware of not wanting to be accused of retroactive justice. 

Book 567- ex post facto rule- condemns statutes which define as criminal, acts committed before the law was passed.

US v. Joseph Alstoetter- ex post facto rule cannot apply in the international field as it does under constitutional mandate in domestic field, International law is not the product of statute, its product of multipartite treaties, conventions, judicial decisions and custome which have received international acceptance, to apply ex post facto rule to international law would strangle it.
Nulla poena sine lege- can not be punished for something that is not against the law. 

Court quotes other courts and says that the nazi’s must have known it was wrong- they were murdering which is illegal in almost every state. 

TRIBUNALS

Nuremberg- an experiment- unique event for many years- represented the possibility of the international community constituting tribunals not attached to any state.

Remained this way o 1990’s- then after genocide in Rwanda and Yugoslavia, UN sets up two tribunals

For Rwanda- absence of resources and stability and inherently fragile nature of trying individuals who continue to have tremendous political power. 

Yugoslavia- melosovich still in power- not likely that he will be able to be tried in his country/justly tried when he’s still in power. 

- Yugoslavia court is trying him now

Two courts are founded by different acts of the security council- established in same time frame but they are not permanent institutions, will get rid of them when they are done with what they are handling. 

UN Members are bound to give effect by operation of Article 25

- one wouldn’t think the establishment of juridical insitututions would be something the Security Counsel would be able to do- they are very political. When we think of UN we think of separation of powers and very political so it seems odd that they would be setting up a juritic institution.

See Ad hoc tribunals slide

Ad Hoc Tribunals
Established by SC under Chapter VII

UN members are bound to give effect by operation of Art. 25

Limited to Rwanda and former Yugoslavia conflicts 

Limited Competence

- genocide

- crimes against humanity

- war crimes

- these two tribunals were specific, geographically limited- they don’t have jurisdiction over everything. Limited to Rwanda and former Yogoslavia conflicts

very specific competence- genocide, crimes against humanity, war crimes. 

- wars of aggression isn’t mentioned in Chapter VII which established the courts (like its mentioned in London Charter)

- these courts were attractive to people who thought there should be permanent criminal responsibility for these types of crimes

- this leads to calling for a permanent court for this purpose.

The ICC is established, with support of UN, by a stand alone treaty as opposed to being established by the security counsel like Yugoslavia and Rwanda.

ICC is a permanent institution.

Book: 605- The permanent International Criminal Court

Various advocates of HR want a permanent court with jx to consider atrocities anywhere

606-1989- Trinidad and Tobago ask GA to consider permanent tribunal for dug trafficking, GA passes issue to the International Law Commission. 

Negotiations, some want it to be a multilateral treaty to create it so its voluntary, others want resolution.

In 1998- discussions in Rome result in the Statute of the International Criminal Court (the Rome Statute)- 128 article treaty, creating court with jx over three crimes (genocide, war crimes, and crimes against humanity)- Court only has jx over crimes committed after the statute’s entry into force. 

Lots of dispute between NGO’s and state gov’ts concerning how much power the gov’ts were willing to give the courts. 

(1) –(3)- list of disputes between NGO and govts.
The standalone treaty is the Rome treaty: SEE p. 606 for treaty
- why a treaty and not Security Counsel

(1) consent- because they wanted it to be a free act of joining a treaty to demonstrate the freedom and legitimacy of the court when it makes a decision- they can say a state freely committed to join it. (this is the structure reason). -Gets rid of any arguments that it isn’t within the powers of the security counsel to set up a tribunal like this. 

(2)- the other reason is political- wanted to dodge the US- if it was presented by the security counsel, the US would have vetoed it- they didn’t veto the Ad Hoc tribunals in Rw and Yugo because there was no possibility that any US people would be tried in these courts- they weren’t effected. 

Last week, ICC got its first case- a case referred by Uganda against irregulars engaged in an internal armed conflict- accused of having commited war crimes. 

(ICC’s jx only attaches to crimes committed after its establishment)

Jurisdiction-JX is really the heart of the debate about the ICC.

- US resisted signing on to the treaty but then at last minute Clinton signed the treaty on behalf of the US. But then he said he was immediately seeking renegotiation- so he engaged the US but then immediately said it was unacceptable. 

When Bush took office- he restates the position that the US rejects the treaty and the UN should consider the US’s participation to be null and void.

So US position is that it doesn’t apply to US

The court is in business now in the Hague. 

Art 12 and 13- talk about jx- says a state which becomes a party of the statute, become a party to it (US and Iraq not a part of the treaty so its unclear if ICC could establish jx over something from the recent Iraq war)

12.2- court may exercise its jx if one or more are of the following:

two prongs for jx- can get jx by having either one of these:

(1) if something happens in the territory of a party, the court has jx even if the state that did it isn’t a party. (territoriality theory)

(2) National theory- if a state is a part and they commit a crime anywhere, even if the place where they did it isn’t a crime. (Ex: British military officer does something in the US, they can be tried)

- the US wanted the treaty to require both of the above which would narrow it. Instead it only requires that one of the above be met to get jx.

- even though US didn’t sign on, a US individual could be brought before the court if the offense was committed by a US national in a signing party. 

- How could they get the US party there though?- not really sure but its potentially possible that they could.  (this is the prob, they could try a US person but maybe not get them there)

Initiation – initiating a case

13- even though this is a permanent court, the security counsel can authorize to prosecute

- this is a security guard. The US has members on the counsel and they could always veto having a US person tried. 

- 13b- initiation can be referred by a nation or a prosecutor- so here, the security counsel doesn’t have to give permission- makes it so US person could be prosecuted.

16- deferral mechanism- the security counsel can stop an investigation or a prosecution but it can only do this for a 12 month period- they can stop a trial but not permanently ban it- can only stop it when the trial is threatening peace and security. 

- this is a safeguard but it requires an affirmative act so no one country can unilaterally grant an article 16 deferral- US would have to get all the votes (unlike 13 where the US could just themselves veto it)

US has demanded as a condition for its funding for UN peacekeeping actions, that they be able to defer (that everyone raise their hands and agree not to do the trial) because they don’t want to send soldiers over and then have them potentially held to trial at the ICC.

US feels peculiarly vulnerable to these kinds of claims, not that US military is more likely to commit crimes, but more a fear that states will use the ICC for political purposes to try the US. 

See article- p. 609- “when the jus ad bellum for a particular military action is question, powerless vicitimes of that application of force….”- article on US military concerns over ICC.-609
Human Rights watch- response to US arguments- 610

Issues: is this a court simply to try weaker countries, are greater powers going to get immunity. 

- if US military committed an atrocity, its not that they’d just totally get off, but rather not be held before this court- it would go before a US court marshall, US is basically saying they will deal with these crimes themselves, they aren’t claiming total immunity from prosecution on atrocities committed by US nationals. 

This first case that has been referred to the ICC by Uganda- interesting because its asymettrical- Uganda can just turn over rebels to the Hague where as the other side can’t. 

Atik- aren’t these things inherently political. Nuremberg, although what they did was just, it was political.

“Truth and reconciliation”-?

- these are very expensive trials so they tend to be reserved for the upper eschalon of leaders.

So the trend is that these institutions will deal with the leadership and the national juritic institutions for the little people. (soldiers, lieutenants who actually did the killings)

Under both the ad hoc tribunals and the ICC- death penalty is not available.
- but in a national institution it may be available- so the lesser offenders may get a worse punishment. 

(this is part of the theory of why the US wants Saddam to be tried in some form of national tribunal- if he was tried in an ad hoc international tribunal, he wouldn’t be executed)

- in these cases in ICC- the states (where crime committed and nationality of person who committed it) still have jx to try it in a national court. 

- so US could just try them first and acquit them (this is theoretically based on the language of 17c- we don’t really know if a nation could do this because the ICC is so new- its only trying its first case right now)

- Art 17c- creates a res judicata- kind of complimentary jx. Res judicata attaches for an acquittal in the nation. 

17(c)- The court shall determine that a case is inadmissible where: the person concerned has already been tried for conduct which is the subject of the copliant, and a trial by the Court is not permitted under article 10 paragraph 3 (allowing retrial if the first trial was meant to shield the defendant)

Special Dillemmas of States in Transition: Chile after Augusto Pinochet (p. 612)

Book 613- individual accountability in a transitioning state can help repair damage done to society traumatized by massive HR violations, trials can promote national reconciliation by initiating public dialogue about the past and helping solidify rules of law.

But trials of past HR violators can be difficult because of structural incapacity, possibility of show trials that ignore defs rights and fear by prosecutors and judges of trying former public officials (may retain informal power, successor regimes are weak, may fosted instability)
Therefore, many transitional states (undergoing political transition) may foster impunity for former leaders who are HR violators. 

Pinochet

- this is not an international tribunal- it’s a national tribunal seeking to hold Pinochet (Chilean dictator who deposed Salvador…) for crimes against humanity. 

- Pinochet remained in power for 20 years- at the end of his term there was a transition to democracy, new constitution, new leadership, reestablishment of “ordinary” political process. 

- as part of the transition, Pinochet obtained constiutitonal guarantees of his own personal immunity- not directly, but rather said he was a senator for life and as a senator had immunity. 

- it’s a demonstration of impunity: lack of investigation, prosecution or justice
Impunity outrages people.

This is a different kind of impunity- usually it’s the impunity that results from having power and retaining it until you die. 

The impunity here is bargaining for impunity- is this more powerful/legitimate than the first kind?

- should the internal bargain in Chile be respected- this is the heart of the debate. 

International community shouldn’t rebargain but to what respect should they honor it. 

Spain- Judge Garcon- wants to try Pinochet

Garcon is a controversial character.

Pinochet flies to London for an operation, Garcon in Spain hears about him being in the UK, seeks to have him arrested and extradited to Spain to try him for crimes against humanity. 

The jurisdiction here are the transitory jx that the UK has based on his presence there and the obligations that the UK has under the Spain UK extradition treaty, to expedite him to spain.The other of jx is Spains jx. 

Two theories of jx here:

(1) passive personality: at least some of pinochets victims were Spanish (although the bulk were Chilean)

(2) universal jx: theory is that for the most heinous international crimes, every state has jx if they choose to exercise it. (Atik says this is the more defensible theory)

- can hold him responsible from crimes committed against Chileans too under this theory.

Questions are raised here about international law notions of whether or not a former head of state enjoys immunity for acts taken while head of state. 

Head of state immunity- traditionally this would answer the question- traditionally a head of state enjoys immunity for any act committed during his period of exercising power. 

Modern notion though is that head of state immunity does not attach to the most heinous international crimes- can’t invoke it to block jx for genocide, crimes against humanity or war crimes (Nuremberg- there were no head of state trials because Hitler committed suicide, Mussolini died, etc, but it still set the tone for this notion)

UK extradition treaty- very typical for extradition for crimes that are double crimes- crimes in both nations to the treaty. 

- here Spanish part is certain, but UK is only bound to extradite if the offenses are also criminal in the UK. 

- goes to Lords eventually- says we’ll accept that Spanish law provides for crimes against humanity outside the UK to be prosecuted but we need to figure out whether UK law says this. 

- the Lords say that it only becomes criminal in the UK when the UK became party to the torture convention- this was in 1988. This is when it became criminal in UK courts to torture anywhere, not just in the UK. 

So UK is saying they can’t extradite Pinochet for anything he did before 1988.

Then there are a series of opinions- each lord giving his own take on whether or not head of state immunity should trump the extradition obligation of the UK.

Three distinct opinions (these are just domestic judges, not really international law):

(1) Wilkinson: because of nature of torture convention, this implicitly withdraws head of state immunity.

(2) if there is a withdraw of head of state immunity in the treaty, it must be said in the treaty but same result because torture isn’t an act of state

(3) whatever head of state ever meant, it no longer includes these types of actions.

So all three come to the same result that he should be extradited. 

- UK equivalent of secretary of state= home secretary

- UK ultimately didn’t extradite because Pinochet was ill in the hospital and they decided he wasn’t competent to stand trial.

- he’s stripped of immunity in Chile after this

- lives in Chile presently, not being tried however because his mental state continues to decline. 

(Note: any state can exercise universal jx but they can’t do it until its affirmative- have to pass an act saying they can do this- have to pass an act criminalizing the conduct)

(this case is different from international jx because it’s a country trying to exercise national jx in a domestic tribunal for crimes committed out of the country)

TREATIES

Two major sources of international law (some minor too):

(1) treaties

(2) customs

Book-31- international system lacks a central legislature to enact legislation, no executive to enforce, no centralized judiciary to interpret laws and adjudicate disputes..
Article 38 of the Statue of the International Court of justice, which forms part of the UN Charter, describes the law that the ICJ (UNs principal judicial organ) should apply to resolve disputes:
Art 38 of ICJ statute (p. 31)- mentions sources of law. 

- mentions international conventions, international custom, general principles of law recognized by civilied nations, judicial decisions and teachers. 

- we will focus on treaties and custom

Treaty law- textual, embraces a specific moment, detailed, technical, claim to legitimacy based on consent (as opposed to process of democratic process).
Custom- ephemeral, hard to know boundaries- sometimes expressed in treaties, forms, etc., more debate as to what is custom and what is not.
Book: 32 – CIL evolves from state practice, does not require formal negotiation or express consent, binds all states that have not objected to the rule while it is in the process of formation.  

Treaties
- the whole legal basis for treaties is custom- the validity of treaties is not obvious, there is a famous international law maxim “pactus sunt savada”- the agreement shall be carried out

- this represents the concludion that when you sign a treaty you have to do what you said- they have an inherent binding nature. 

We just recognize treaties as binding, no real reason for it. 

If they weren’t binding, the whole house of cards falls. 

(ex: contracts are binding but this is because courts will make it so. Treaties don’t have an authority to resort to- they are self fulfilling)

Idea that treaties are capable of creating law is fundamental but its not treaty based. 

Treaties

· Bilateral

· Between 2 nation-states

· Constitutive

· Establishes an international organization or regime

· E.g. UN Charter, Rome Charter creating ICC

· Multilateral

· Establishes general norms, common in human rights

· E.g. Genocide Convention

· Many terms for treaties, e.g. accord, understanding, agreement, protocol, concordat, pact, charter.
· Internationally recognized treaty diff from treaty under US Const Art II

Relationship of Treaties and CIL

· Treaties can’t “make” customary international law (i.e. law binding on non-signatories)

· Codification

· Progressive development

· However, although a treaty doesn’t create new law, it can restate law that is already party of the corpus of customary int’l law

· Vienna Convention on the Law of Treaties is a treaty of this nature

· Formally only binding on signatories

· But states principles that are part of CIL

· One can say that all nations are bound by CIL, that CIL by its nature applies to all states

Book: 39- most of international law norms applicable to treaties have been codified in the Vienna Convention on the Law of Treaties- adopted by a states at an international conference in 1960.

- many provisions restate or codify CIL already in place.

- other provisions reflect a deliberate effort to modify existing law or to create new law- referred to as progressive development. 

- rules are now so widely accepted that they have acquired the status of custom.

Vienna Convention on Treaties (VCLT)

· “Treaty on Treaties” – project of UN Int’l Law Commission

· US is not a party

· State Dept. recognizes Convention as “the authoritative guide of current treaty law and practice”

· US routinely treats itself as subject to the treaty to the extent that it recognizes the Treaty states current int’l law, although not formally bound

· VCLT applies only to written agreements

· Implicitly recognizes the existence of oral agreements

· Possibility of binding unilateral statements

· Eastern Greenland: Greenland will belong to Denmark

· French Nuclear Testing: France will not engage in nuclear testing

· (see p. 41, note 2 for more on unilateral statements/declarations)

Book: 39- 

US is not a party to the treaty but the executive branch has described the convention as the authoritative guide to current treaty law and practice. 

Vienna Convention definition of a treaty: art. 2 (p40) a treaty means an international agreement concluded between states in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever is particular designation…

Art 3- International Agreements not within the scope of present convention- the fact that the present convention does not apply to international agreements concluded between states and other subjects of international law or between such other subjects of international law, or to international agreements not in written form, shall not affect the legal force of such agreements. 

- rules may also be relevant to international agreements involving parties other than states (insurgent groups, international organizations) and to oral agreements (this is made clear in the ILC’s final draft of the Vienna Convention- 40)

Cyprus

Status of Cyprus: involves a number of treaties.

- Cyprus was part of the Ottoman empire- had been under Turkish Control

Great Britain receives administrative authority over Cyprus from Turkey, then operates a crown colony there until 1960 when as part of decolonization, the British take down their flag and turn it over to the local population for autonomous self regulation

- Cyprus has two ethnic communities- Greeks and Turkish- how can you cobble together a new state that will provide an equitable distribution of power between two communities inhabiting the same territory. (great challenge of international law)

In same period Greece obtains independence

- there are movements in both communities for unification with Greece or with Turkey. 

British trying to prevent a mess, tries to structure a political deal among UK, Greece, Turkey and the communities. 

A newly emergent republic of Cyprus emerges- this is a country to be

- there is something that looks like a constitution but also international structures built around it- treaty of guarantee (used to justify turkeys military intervention into Cyprus which effectively partions the country and continues to today)

The 1960 Treaties on Cyprus, p. 31

· Are the 1960 Treaties treaties?

· Are the Cypriot communities (and Cyprus) parties to the 1960 treaties?

· Did Makarios and Kutchuk have authority to bind their respective communities?  Were their acts subsequently confirmed?

· Was Makarios’ consent to the 1960 treaties coerced?

· When a territory is decolonized, it could be made independent or turned over to another sovereign power

· Here, there was a decision that Cyprus would be independent, not incorporated into Greece or Turkey

· It was understood there would have to be a commitment from Greece and Turkey for support in order for Cyprus to have chance at stability

· Constitution devised power-sharing relationship between the 2 ethnic communities

· This same model was followed with disastrous consequences in Lebanon

· Idea is to designate along ethnic lines which offices belong to which group

· Greek President, Turkish vice president, separate legislative blocs, each with veto power

· Who is making this Constitution?

· No Cypriots helped develop the Const

· Can a departing power dictate the political structure of what will become a newly independent state?

· To what extent does a former colony have to accept the Const handed to it?

· There is a series of treaties to which Turkey, Cyprus, UK are parties:
·  Treaty of Guarantee

Does it authorize Turkish military intervention (interpretation?

Is the prior authorization of intervention a violation of “sovereignty”?

Does the authorization of military intervention violate a “premptory norm” (jus cogens)?

Does this render void the Treaty of Guarantee?

· Meant to support arrangements that were given to the Cypriots, in order to give Cypriots confidence that the power bargain would be preserved

· Also a commitment to keep hands off, quell aspirations that might develop in Greece or Turkey for incorporation

· Article IV: In the event of a breach of the provisions, Greece, Turkey and UK undertake to consult together.  If not possible, each power reserves the right to take action with the sole aim of re-establishing the state of affairs created by the present treaty.
· Turkey later uses this as justification for military activity

· What authority did Makarios (Greek Cypriot representative) and Kutchuk (Turkish Cypriot representative) have to bind their respective communities?

· As a political act, their signatures provide legitimacy for the agreement, bind the communities

· These people had no official power
SEE BOOK- p. 41- Making Treaties: Who speaks for the State? (Vienna Convention contains several articles (6,7,8) pertaining to the capacity of states to enter into treaties and the authority of particular individuals to represent and commit their states- see p. 41 for articles and ntoes)
· There is a coup in 1974, when the (Greek?) President is ousted by a Greek-engineered coup

· In response, Turkey invades and occupies the northern third of the island

· This state of affairs remains to this day

· Greece and Turkey were NATO powers at the time

· Greece objects to Turkey’s attempts today to get into EU

· Is Turkey’s use of force justified?

· UN Charter prohibits use of force except in self-defense, unless the Security Council gives approval.
· Hitler used argument to invade Czechoslovakia and Poland that the Germans there were being mistreated

· International law sees the conflict as Cypriots attacking Cypriots, not Turks attacking Greeks

· Does country have a right to protect a particular community in another state by use of force?

· Charter seems to preclude this; a country cannot unilaterally use force to protect people in another state

· This is why Turkey needs to turn to the Treaty of Guarantee Art 4 as justification for its actions

· Does “right to take action” mean the right to a military occupation that wouldn’t be justified otherwise under int’l law?  Can you contract that away?

· A country can consent to have foreign troops come to the country.  Argument: Art 4 is like a pre-authorization for troops to be invited into the country

· Cuban Constitution gave US the right to invade whenever US interests were threatened.  This gave impetus to the revolutionaries to take over, and influenced Castro to nationalize US assets

· US may have Iraq put into its Const that US can reestablish order

· Move in modern int’l law that newly independent state should be bound by treaties by its prior colonial master

· States should be able to elect which treaties are in its favor and should be followed, and which should not

Invalidating Treaties: Coercion and Consent

· Greek Cyprus arguments

· Treaty of Guarantee is invalid because Cyprus was not a party to it

· Coercion argument: Cyprus was forced to sign the treaty and thus did not give its approval

Book 43: many Greek Cypriots suggest that the treaties were imposed on Cyprus and that Makarios had no choice but to accept the treaties.

Vienna Convention has articles which speak to the validity of treaties, when you can not say one is invalid and about coercion.

Also some talk about unequal treaties (46)

Interpreting Treaties

Interpretation: what does “take action” mean?  What does it mean to “reestablish the state of affairs”?

Vienna Convention - Interpretation

· Article 31: general rule of interpretation

· Good faith

· Ordinary meaning in context

· In light of object and purpose

· Article 32: Supplementary means of interpretation

· Note limits on recourse to travaux preparatoires (Preparatory work of the treaty may only be consulted if meaning can’t be understood by the means in Art 31)

Article 31(1) of VCLT, p. 57: A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose
· In exercising meaning of treaty, we recognize object and purpose

31(2): The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:
(a) Any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty
(b) Any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty

Art 32: Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of art 31, or to determine the meaning when the interpretation according to Art 31.
Book- 58- these articles on treaty interpretation were adopted by unanimous vote and largely reflect preexisting CIL.

- there was some disagreement about considering the intentions of the parties and object and purpose. 

Final commentary of 31 and 32 notes that jurists will differ as to the weight they give to text as authentic expression, intentions of parties as subjective element distinct form the text, declared or apparent objects and purposes. 
Limits of treaty making:

Assume that the Treaty of Guarantee said Greece, Turkey, or UK could invade whenever they wanted.  Assume this treaty is binding on Cyprus.  Could you argue that Art 4 is still void because it violates a fundamental norm of int’l law, the prohibition on use of force and obligation of non-interference? (see Book p. 49 for discussion of this)

Can a Treaty Violate International law (SEE p. 54)
Vienna Convention- Peremptory Norms (Jus Cogens)

-Inconsistent treaty obligations void treaty

Articles 53 and 64 of Vienna Convention

Art. 53- Treaties conflicting with a peremptory Norm of general international law (jus cogens)

- renders treaty void

-Jus cogens norms; norms recognized by international community that can’t be derogated from- theythat can’t be bargained away, e.g. slavery, genocide

· Some African countries have treaties with provisions similar to Art 4 among each other; one could argue this would protect the people from warlords

· Is this different from the context of US being able to invade Cuba?

· Assuming the Turkish reading is correct, is this something we should permit countries to do?

Art. 64- Emergence of a new peremptory norm of GIL (jus cogens): if a new peremptory norm of GIL emerges, any existing treaty which is in conflict with that norm becomes void and terminates.
SEE BOOK- p. 55-57 for further discussion.

Why do states enter into treaties- p. 36

Why are some international agreements informal? – p. 37

Treaties and Sovereignty- frequently  domestic groups will cite sovereignty in objecting to treties that they perceives as a loss of national decision making authority over the areas subject to regulation b the treaty. 

- also sovereignty was frequently invoked in the UN debates over Cyprus- usually a ground for attacking the constraints placed upon Cyprus by the 1960 accors- SEE p. 59-60

Handouts:

Termination of a Treaty (see p. 61)
- “material breach”- concept borrowed from municipal (national) law

Reservations

- Explored by ICJ in Genocide Convention advisory opinion (pp. 66-68)- not in assigned reading. 

Customary International Law (70-87,92-100)
· Subordinate to treaty law

· Treaties can fill gaps

· Treaties have greater specificity

· Superior to treaty law

· Binds all states

· Jus cogens norms may not be derogated

· Is jus cogens CIL or something else?

· Treaties can create immediate obligations, whereas customary law takes a long time to form

· Example: land mines, which no one had given thought to 10 years ago, were prohibited by many states in treaty

· If something is prohibited by customary int’l law, no country can have a dissenting view on it

· CIL says as a matter of territorial sovereignty, one state can’t deploy a police action in the territory of another

· However, by treaty, a state may consent to that

· US drug enforcement agents are authorized by treaty to act in other countries

· VCLT: treaties may memorialize CIL norms that are already binding

Book: 70
- in its list of sources of international law, Art. 38 of the ICJ statute includes international custom, as evidence of a general practice accepted as law.

- in recent years (after WWII) treaties have overtaken custom and are preferred as a form of lawmaking because of their specificity. 

- custom is relevant for areas not covered by treaties and for states that are not members of certain treaties. 

(increasingly things other than custom and treaties are use- ex industry codes, etc)

Foreign direct investment- the transfer of capital by an investor from one country to another, accompainied by a claim to the income produces by the assets acquired or generated with that capital. (ex: purchase of foreign company or shares in foreign corp.

- important source of capital in developing countries.

- some NGOs argue it does more harm than good. Some countries restrict it for political and economic reasons. 

71- economic exploitation of developing countries who receive little economic benefit.

After WWII, resolutions passed demanding greater economic equality, peak in 1970’s with passage of Charter of Economic Rights and Duties of States.
Developing countries begin expropriations- ex: middle east  nationalize oil companies- this causes debate on whether international law required compensation. 
Mexico v. US debate- 1915-1930- Mexico expropriated numerous properties owned by US nationals- agricultural lands and petroleum. Mexico denies its under any international legal obligation to pay compensation and insisted Mexican law applied (which only required some compensation).
Hull Doctrine: US Secretary of State Cordell Hull says that Mexico was obligated to pay prompt, adequate and effective compensation for expropriations as a matter of Int’l Law.

p.72

1962- UN General Assembly adopts Resolution 1803 regarding nationalization of foreign investment. 

Permanent Sovereignty over Natural Resources- nationalization/expropriation shall be based on grounds of public utility that override purely individual interests both domestic and foreign. Owner shall be paid appropriate compensation  in accordance with the rules in force in the state taking such measures and in accordance with international law. Must exhaust national jx first when there is a controversy. Upon agreement by sovereign states or other parties, settlement of the dispute should then be made through arbitration or international adjudication. 
Permanent Sovereignty over Natural Resources (1973- during full swing of New Internatonal Economic order) p. 73- each state has inalienable right to natural resources, each state is entitled to determine the amount of possible compensation and the mode of payment and that any disputes which might arise should be settled in accordance with the national legislation of the state. 
Charter of the Economic Rights and Duties of States (CERDS) (1974)

- appropriate compensation to be paid, taking into account its relevant laws and regulations and all circumstances the state considers pertinent. Disputes to be settled under domestic law by its tribunals unless freel and mutually agreed to by all states involved that other peaceful means be sought on the basis of sovereign equality and the principle of free choice of means. 
74- states start increasingly entering into Friendship, Commerce, and Navigation Treaties  and Bilateral Investment Treaties- include guarantees of fair and equitable treatment for foreign investors as determined by international law, many require payment of ful economic value of expropriated investments. 
Despite the various means of resolving state investory disputes, many cases referred to international arbitration 

Today: customary international law

Does international law set any limits on a states ability to expropriate property.

- we talked about the notion of territorial sovereignty and non interference- traditionally international law doesn’t have to do with what state does in its own territory.

Exception to the general hands off notion is having to do with states treatment of aliens. 

Moment of transition after colonialism with newly freed states

- there has been a classic public private notion when states change- general notion that a change in sovereignty in what are the limits of the state do not change underlying private property rights .

ex: Alsace lorraine border- changing from France to Germany but who actually owns the farm is undisturbed by that. In theory the title to the land doesn’t shift. 

Decolonization- new state emerges but it doesn’t affect who owns the land.

Ex: Zimbabwe emerges as a newly independent State, all the land still belongs to the prior anglo European owners of the plantations.

Issue: is it really a transition if land still really belongs to the colonials. 

There is frequently an instinct to not honor that, can a country really exercise self determination if all the property is in the hands of people other than the indigenous people. (other issue: anglo European owning that land might consider themselves to really be African)

Notion that title should be respected and that gov’t should only be able to take property for a public purpose with compensation vs. problem with all the land not being owned by the indigenous and new state.

In US the state may take land, can expropriate, but it can only do it for a public purpose and only if they compensate in a manner that comports with 14th amendment due process. 

Cuban expropriation- sabatino- Sup crt case that is an act of state case- pl not allowed to challenge the Cuban gov’ts determination of the lawful owner of property under the act of state notion. Court notes that this is and remains to be a controversial area of law- controversy is over the nature of the obligation to pay compensation. 

American international law- arises out of US relationship with Mexico. During long oppressive period of Mexican history with dictator profirio Diaz- there is a lot of US ownership of plantations, RR, oil industry- after this Mexico will not tolerate foreign ownership. So land was expropriated from American owners. Zapato is strong on that issue. Then in 40’s president Lazaro Cardenas- expropriated all of American oil companies, refineries and distribution. This was done during WWII- hoped that US was too tied up with that to resist the Mexican nationalization. Now in mexico there is only one state owned, state run oil company. 

p. 72-73- today we will answer the question- does international law require a company that expropriates the property of a foreigner to compensate.

1962- decolonization in full swing but not completed yet. This is the 1803 resolution to have a permanent sovereignty over natural resources

- in such cases the owner shall be paid “appropriate compensation” in accordance with the rules in force in the state taking measure…and in accordance with international law- this could mean anything from $0 to full market value.

This suggests that international law has something to do with the process by which states expropriate

“In any case where the question of compensation….the national jx of the state taking such measures shall be exhausted”

- basically this means that if there is still a dispute once the national remedies have been exhausted, it will be taken to international level.

Exhaustion: means that you have to go through the national institutions but it also suggests that there is something beyond this, some further international legal channel.
Expropriaton

Calvo Doctrine

- rejects state responsibility

- cases are not to be judged by national standards in national for a

Hull formulation

- prompt

- adequate

- effective

Calvo Doctrine: suggests that a foreign investor should have no greater right than a national investor. So it follows that a foreign investor should have equal access to any national remedy but nothing more, no international remedy.
- this was widely followed throughout latin America- some have this in constiutiton, others make foreign investors sign a contract saying their exclusive source of remedy will be national.

- So, the use of the word exhaustion rejects the Calvo doctrine. Says that international investor gets more than a national one, they may get an international remedy. 

11 years later in 1973 (p. 3171)- 1970’s many more independent states, many more members of UN General Assembly as result of decolonization.

UN GA reaffirms “inalieanable rights” of a state to all its natural resources

- you could read this language of saying that we gave you a 90 year lease on the oil fields but this is null and void because rights to the natural resources are inalienable

The has inalienable and permanent rights- creates a legal pretense in which prior agreements can be void. – this is what we mean when we see inalienable

Describing it as an inalienable right it a huge move- says rearranging private property is an expression of sovereignty- this is new radical thinking compared to orthodox traditional international law.

Says “possible compensation” instead of “appropriate compensation”

- possible can mean possibly not.

- also says disputes will be dealt with through national legislature- no mention of exhaustion, no right to go international. 

74- says “every state will freely….over all economic activities”- so its no longer just natural resources, its all economic activities. 

Hull formulation- American notion that in the event of expropriation or nationalization for the public good, compensation must be paid, it must be prompt, has to be adequate which means it has to reflect the value, also it has to be effective- has to be paid in currency that is convertible- can’t pay the foreign owner local funny money for the property. 

- this corresponds to our domestic constitutional notion of takings

Customary International Law (CIL) Definitions
Restatement (third)- law that results from a general and consistent practice of states followed by them from a sense of legal obligation. 

- what role does opinion juris serve in identifying CIL

- this is practice plus- practice is necessary but you need more- must have opinio juris- a sense that the pratice is obligated by international law. 

- this is a total boot strap but don’t want customary international law to be something that states just do/practice all the time- has to be a sense of legal obligation there. 

- the definition fails to give us the magic moment when practice turns into customary international law.

- states might have a practice motivated by convenience and self interest but this is not CIL necessarily. 

This is an evolutionary process, over time begins to coalesce into something that is generally recognized as law. 

Book: Background on the Formation of CIL (p. 74-75)

1. State Practice 2. Opinio Juris 3. From Practice to Law (see book for details)

The Paquete Habana (1900)
CIL used in domestic court

Demonstrates CIL methodology

- “an ancient usage…gradually ripening into a rule of international law”

“International Law is part of our law…”

- CIL to be recognized by US courts where there is “no controlling executive or legislative act”.

Look at this opinion, know it as the case that establishes CIL as part of our law AND as illustrating the peculiar process by which our court figures out if its CIL. 

- very famous case in American legal history of international law- arises from the Spanish American war.

US captures and sells two Spanish US fishing vessels that hit their blockade- vessels didn’t have arms and didn’t know about the blockade. 

There is a customary international law norm that coastal fishing vessels enjoy immunity during war- they are not subject to seizure.

Plaintiffs are the Cuban owners of the fishing vessel- they are suing the US gov’t for the value of the boats.

- interesting that the Cubans are able to come into a US court to challenge the seizure and condemnation of their fishing vessels- this is a US district court. 

Their legal basis for objecting to the seizure and condemnation- they are arguing that CIL says that you can’t seize these vessels- they aren’t arguing US law as we normally think of it- not a federal statute or common law- their arguing CIL

p. 78- Sup Crt says- “international law is part of our law”- this was never mentioned in Con Law- you can mention international law in a US court

- if you ever want to argue a principle of international law, you will remind the court in your brief and cite the paquete habana. This is the case that stands for that proposition- judge does have to pay attention to CIL- CIL is available for legal recourse in a US court. 

Issue: even if CIL is part of our law, what does it provide, how do we know what international law is- paquete habana is important also because it defines a technique on defining what international law is on a particular subject- this is a necessary predicate on administering CIL here. 

- so in paquete habana- the vessel owners are asserting that CIL says that you have to leave fisherman alone at times of war. Can’t just say international law says this- court has to evaluate this and be shown that this is the law.

How US court determines whether this is CIL:

- we need to look at the technical aspect of this- how the US Sup Crt determines whether this is CIL- they look at a treaty between France and Britain- this treaty says that fishermen be able to carry out their trade without hinderence as long as they don’t do anything to prejudice the king- this obviously doesn’t bind the US but they look at the treaty as evidence of a practice of states out of a sense of legal obligation.
- the more treaties found, the more support. 

Problem: treaties by their nature demonstrate legal obligations because they create them, so this wasn’t just friendliness of convenience. 

However, you can argue that if it were a legal norm, you wouldn’t need a treaty- it would just be the rule and you wouldn’t need to write it down. 

With ancient treaties you can say it wasn’t CIL at the time but has since evolved into a universal norm that today is CIL.

The court here also looks at actual historical practices- look at what was done in certain wars and document how various countries left the fishermen alone.

Supreme court also looks at legal opinions/judicial decisions from other nations where the taking of the boat was found unlawful- this isn’t stare decisis but its persuasive to look at what other nations judicial systems have done.

Sup Crt also looks at law professors (in domestic law what law professors think doesn’t mean anything, but in CIL it does matter- if their saying its CIL, court will take it into consideration)

The persuasiveness is the cumulative effect of all of this.

- it’s a lot more work than looking up a statute but all together the court in the end can decide with confidence that it really is a customary international legal norm. 

This case is a high water point of the sup crt embrace of CIL, other cases justices will be disdainful of it. 

- there is no treaty here between spain and US “for this purpose, when there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations and as evidence of there, to the works of jurists and commentators. 

“The review of the precedents and authorites on the subject appears us abundantly to demonstrate that at the present day, by the general consent of the civilized nations of the world…it is an established rule of international law.”

- court is saying that this may not have always been law, could be of some odd origin, but it has become the law and is the law now, even though or even if the laws origins come from one state and have become an international obligation as the rules have been acquiesced to.

- can start as a spontaneous unilateral action and then grow into a custom and have the same effect as if it were a treaty. 

Limitation- says where there is no treaty- our constitutional declares treaty to be the law of the land, if treaty is inconsistent with CIL, generally courts are to  follow the treaty (will get into this more later).

This is complicated by the doctrine of self executing treaties. 

Controlling executive or legislative pact- general rule is that when there is a US statute, a US court is obligated to follow the statute even if it contravenes international law. (will see more later)

- here there was a decision of a lower level naval officer that was inconsistent with the upper level and the Secretary of the navy- this could be considered an executive act but for CIL purposes the executive act has to be greater than the particular naval officer that seized it.

- it used to be thought that only the president could issue a controlling executive act, but this isn’t so any more. 

Compensation cases(FDI and Expropriation)/Discerning and Applying Custom: in following 2 cases, international arbitrators apply CIL to determine the standard of compensation to be paid for the expropriation of foreign enterprises. In identifying the relevant customary norms, the arbitrators consider, among other things, the UN General Assembly resolutions discussed above. 
SEDCO v. National Iranian Oil Co. (p. 82)
p. 82- decision of a specialized international tribunal- Iran/Us claims tribunal established as part of the Algiers accord- agreements that obtained the release of the US Hostages in Teheran and release of Iranian state assets frozen by the US. 

- there were many valuable commercial projects that were interrupted by this break down between Iran and US. 

- part of settlement is that much of the money that had been frozen in NY would be put in a fund and a tribunal would be established to make decisions. – tribunal has been in force for 25 years now, very professional, not political, lots of integrity in the process. 

- many of the US claimants claimed that their assets in Iran were expropriated. 

- because its not fully funded, claimants don’t get 100 cents on the dollar but the awards are fair. Has improved relations between Iran and US.

SEDCO v. National Iranian Oil Company

- this case involves the pure technical question of how much compensation 

- US company wants prompt, adequate compensation and they say this means full market value. 

Iran says they’ll give the book value- what they paid for it. 

Customary International law doesn’t have much to say here.

Look at the methodology being employed here- 

“UN General Assembly resolutions are not binding and generally not Customary Law”- UN GA does not have any law making authority, they do not make international law, they are not an international legislature by the terms of the charter. 

- but GA resolutions still do have some weight, judge can look at the along with treaties. 

So some argue that the GA resolutions are an indirect way of making law in that they are authentic expressions of the states agreeing with them at the time and they may evidence CIL. So it does matter what the GA does because over time the expressions may have some weight. 

GA says that we think 1803 has a quality of expressing international law and we don’t think the later ones do. 1803 and not the two later ones reflect if not evidence current international law. (this is a demonstration of technique)

Texaco and Libya p. 84
- this is an arbitration between Texaco and Libya over Libya’s expropriation of Texaco’s assets. 

Libya is arbitrating this case. Texaco is a private American company. 

Libya is arbitrating the case because there was an arbitrating clause in the concesion agreement- Texaco signed an agreement saying that in the case of a disagreement we will arbitrate. 

Libya defaults- they don’t want to arbitrate, they just want to say you get nothing Texaco but they are bound by their earlier decision. 

Professor Depuis is appointed as an arbitrator. 

If Texaco is successful in getting an award, it is enforceable in other countries as part of the New York convention. (there is sovereign immunity issues but Texaco will be able to get the money)

Issue: how much should Libya pay, how much does international law require?

Depuis says that everyone agreed to 1803 but in the other two, when you look at who’s voting for what, in the other two there is some sizeable disagreement.

- so he discounts the other ones by counting votes, saying that not as many countries agreed to the other two. 

- there is nothing in CIL that says that treaties mean more when more people vote, etc. but depuis says 87 to 2 on 1803 but 3171 has some really important no votes as well as some abstentions. – show there is a north south fraction and therefore can not be a consensus opinion of the world community. 

Atik says that this technique is a little silly but it does give some data as why we might give more weight to something older because more supported it at the time even though there is something more recent. 

UN GA Resolutions

GA resolutions are not directly binding

May be argued to evidence CIL

Note how Dupuy in Texaco counts votes and abstentions in GA resolutions to support/defeat CIL claims

Book

The World Bank Guidelines on the Treatment of Foreign Direct Investment-91
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Expropriation and Unilateral alterations or terminations of contracts- 97

Settlement of disputes- 98

Note on Incorporating principles from domestic law- 100

Formation of States (101-107, 110-120, 124-126, 128-132)
Actors in International Law- there are a series of people in international law, legal persons- NGO’s, individuals (particularly in human rights and international criminal law).

The primary actor, however, is the state- we already talked about territoriality authority- legal order is built on states.

Today we will focus on the law of states- what is a state, how does one come into being, what are the rights, etc associated with it.

Book: 101- norms resulting from law making very much reflect who is involved in that law making. 

102- term “law of nations” shows idea that international law was for much of its history a law by and about states. 

Essay: explains hwo a community that has achieved statehood has a special place in international law and relations, they can sit at the table, they have rights this author refers to as “international legal sovereignty”.

Essay: Powershift- talking about how after end of cold war states are no longer autonomous territorial things like set up in the treaty of Westphalia- they are sharing power with businesses, international organizations and NGOs. Rise of non state actors
- 104-formal doctrine has been slow to accept this reality but the trend toward increased participation from non state actors seems irreversible. 
Modern notion of state arises out of the Peace of Westphalia-1648- idea out of dissolution of Holy Roman Authority- idea that simultaneous authority claimed by church is withering away, idea that each prince would recognize the sovereignty of other princes. 

- we don’t talk a lot about formation of the major states- when we start seeing France, UK, etc- they have continuinty and recognizable territory, their tradition is recognized as traditional states. No one questions their status

- the greater number of states, on the other hand, have come into statehood via another process

Formation of states (handout)- states emerge from the following processes:
Decolonization (see p. 106 for more detail on all of these)
Secession- states that formally separate themselves from another state, ex: panama was once a province of Colombia, former soviet republics secede from soviet union.
Dissolution- could see Soviet union situation as this as well. Ex: Czech republic and slovakia separating was a dissolution.
Merger- two separate states coming together. Ex: east and west germany, two states merge to create Yemen.
Treaties- states created by treaty of Versailles out of ottoman, Austro Hungarian empires (peace treaties)

book 106- many states not in US and Western Europe are relatively new and this raises issues constantly regarding the formation of states. 

- on p. 106-107 (not assigned)- examines violent breakup of Yugoslavia- challenges assumptions in international law about the nature of statehood, the meaning of self-determination and the role of recognition of a state by other states. 

Start dates- some say July 4, 1776- UK will say US started on the date of the treaty ending the war of Independence. 

Montevideo Convention Attributes of States (1922- p. 109)

State should possess the following qualifications:

(a) Permanent population

(b) Defined territory

(c) Government

(d) Capacity to enter into relations with other states

How do we know a state is a state- Montevideo Convention- see slide and p. 109- this shows the qualities that must be present in order for a claim of statehood to sustain. 

This is a treaty signed among various American States- so to the extent someone points to this convention as showing the rules- this only binds its signatories but many other non signatories point to it as an example of CIS. 

- this was an initiative of the latin American states who engaged in their own respective separations from European colonial powers and who have most in 19th and 20th centuries have lived in the shadow in the US. 

 (1) need to be a permanent population (can’t just stick a flag somewhere on an island and declare it your republic. Ex: Faulkland Islands- some squabbles here, how many sheep herders do you need before it’s a permanent population. Antartica is a non state- doensnt support a permanent population. What about the example with the strip in Chad that Libya fought over- no one living there. 

(2) defined territory- (many disputes over borders but it has to be a defined territory. This gives rise to a classic problem- it conceptual excludes the possibility of two states sharing the same territory. This could be possible in the future but its not possible now)

(3) gov’t (can’t assert a state without a functioning government. Can a state lose

statehood if it ceases to be able to govern itself? Today we have the notion of a “failed state” like Afghanistan- but its not clear whether statehood can be lost. 

(4) capacity to enter into relations with other states (this suggests that some weight is given to what the rest of the world thinks, cant just assert yourself, not really sure what this means. Tehre is a distinction between recogniziton of a gov’t and a state. Ex: only two countries recognized afghanistan’s gov’t but many recognized it as a state. Ex:China-everyone recognizes that China exists, its not El Dorado, but we only recognized the guys in Taiwan, not Mao in Bejing- the state was recognized but not everyone recognized one of the claiming gov’ts)

- see book p. 110- for examples of flexibility in these criteria and when a state looses one of the criteria- such as if the gov’t flees. 
Principle of Self determination
Note tension with presumption in favor of continuity of states

- doctrine of non-interference

- Uti possidetis juris (respect for the status quo)

What are the limits of self-determination

- Rights of minorities

- this is another principle of international law- mentioned it when we talked about Aouzou strip and Cyprus

- this is an idea that starts with Versaille, a wilsonian idea, it was a response by the victors of the first WWI to the dissolution of the austrio-hungarian empire.

Wilson had the idea that we had this empire ruling a diverse mix of people and that these various peoples in that area should have now a right to, if not statehood, at least something approaching it which is now known as self determination.

Self determination can mean statehood, there is some correspondence between particular ethnic groups with a common history or culture. There is some thought that it would be better to ignore these things and arbitrarily draw lines but historical settlement patterns don’t necessarily divind among convenient lines for batteries- intermingled peoples are a problem. 

- this principle is a claim that can be used to justify statehood but statehood is not the only response to self determination. It is not a right to democracy.

There are some tensions with this notion (like in Yugoslavia and Iraq)

- there is some tension w/ presumption in favor of continuity of states-ex: Is Iraq a state.

Doctrine of non-interference- what Iraq does is up to the Iraqis (not the situation now with the occupation)

If self determination means you get statehood, this is very destabilizing

Self determination can mean statehood or something less like autonomy or cultural rights

Uti possidetis juris- respect for territorial status quo

Book: see p. 110-111 for more details on self determination

p. 111- history- pre-UN charter era- talks about Treaty of Versaille that ended WWI, stripped losers (Germany, Austria-Hungary and Ottoman Empire) of their colonies and set up Mandates system of the League of nations- this was like de facto colonial control with international obligations under the covenant regarding the treatment of inhabitants. 

League of nations/Aaland Islands case (p. 113)

- this is the institution created from the treaty of Versaille. This is not a legal opinion of the permanent court of justice (court before the ICJ) rather this is a legal opinion of an International committee that looked at the question.

This has to do with the newly established concept of self determination as exercized by the aaland islands- islands that at the time (and today) which are in the territory of Finland but the inhabitants are sweeds (Swedish language and religion)

- these people have a Swedish national identity- can they invoke the principle of self determination (PSD) to justify leaving Finland and joining Sweden (this situation shows the destabilizing effect of self determination).

Islanders Argument: Finland recently broke away from Russia, it was a part of Russia very recently before, Finland had only been a state for 3 years- if fins can justify a separate nation from Russia based on different religion and language, why can’t we do the same and join Sweden. 

We have two documents here: committees report and report of the League of Nations by the Commission of Rapporteurs that actually decides. 

- rights are dependant on more than only own volition to be part of Sweden, Finlands treatment of them is important as well. – might have been different if Finland were forcing people to go to finnish schools and churches and outlawed teaching of Swedish. 

Final commission decision:

- have to stay with finland- they make a distinction- ordinarily they will not say that PSD is a license to go your own way, they admit that in the peculiar moment when things are in flux (finland breaking from Russia) doesn’t necessarily mean that the internal Russian decision of what the boundaries were would necessarily stand but there is a strong presumption of it. 

Commission acknowledges that there is a possibility that the people on the Island might go in a different way but they are not going to support it- feel that offering the Swedish schools and churches is enough to satisfy PSD. 
To the extent that there is recognition of linguistic rights, that might be enough. 

There are anxieties about PSD- how can you manage a multicultural country, etc. 

In ordinary times, international law is not going to be terrificly supportive of a national identity based movement towards independence but in the colonial context this changes. 

Ex: Algeria- france had taken the position that Algeria was not a colony but rather that it was just France. This is a very different legal position. 

Raises issues: are we being colonials with Alaska?

Self-Determination after the UN Charter (p. 117)

- leading up to WWII, Hitler invokes PSD as an excuse for unifying German speaking people in Austria, Czech, France and western Poland into one Reich

After war- when Allies are preparing UN charter, FR, UK, Netherlands and other states still are clinging to their colonies so the charter only offers brief provisions about self-determination and essentially saw the principle as limited to states as they currently existed, rather than as applying to colonies and minorities within states.

PSD can be seen in Art 1 of the UN charter (says purpose of UN is to develop friendly relations among nations based on principle of equal rights and self determinations of peoples and to take other appropriate measures to strengthen universal peace)
Art. 73- talks about the trust institution which was administered by UN (in that countries with colonies have a sacred trust to promote the well being of the inhabitants of those territories) but was still thought to preserve the rights of SD.

- talks about respect for culture, political economic social and educational advancement, developing self government, further international peace and security, promote development and encourage research

Book: Allies take over Axis colonies but have more obligations to promote and protect and help them with development than under the Mandates system after WWI. (p. 118)

UN Charter does NOT call for decolonization!!! But end of WWI exposes the weakneses of all the colonial powers and the system lost legitimacy among most members of the UN.

Process of decolonization (some peaceful and others not- see book for examples) begun after war and was about complete by mid 1970’s.
Declaration on the Granting of Independence to Colonial Countries and Peoples

GA resolution 1514 (1960)- p118 (no states oppose, 9 states-most w/ colonies abstained)
(1)- the subjugation of peoples to alien subjugation, domination and exploitation constitutes a denial of fundamental human rights, is contrary to the Charter or the UN and is an impediment to the promotion of world peace and cooperation

(2) all peoples have the right of SD. – this raises issue of who is a people? (cont: by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development)
(3)- 1960- shows hesitancy of the colonialists- saying they don’t know what they’re doing, can’t function on their own, need to show them how, infantilism- this can no longer be a pretext is what this says. But then today we still have notion of a failed state. 

6- any attempt aimed at a partial or total disruption of the national unity and the territorial integrity of a country is incompatible with the purposes and principles of the UN Charter. (for Chechnyans to do something it would disrupt the territorial integrity of the Russians- this is a very different attitude)

SEE Book for 1970 GA Resolution- Friendly Relations Declaration- talks about principle of equal rights and self determination, restatement of position (119)

From Book:p. 124-126

Territory and Borders- the extent to which self determination might change borders has been an issue since 1800’s 

- particular importance in Africa- mostly territory determined by their pre indepence colonial borders- borders between imperial domains and administrative borders within imperial domains- principle known as Uti possidetis (respect for territorial status quo).
Ex: border between the states of Chad and Niger- two former French colonies- corresponded to a French colonial administrative line, whereas the border between the states of Niger and Nigeria corresponded to a Fr- British imperial border. 
- these drawn a century before with no regard for the will of the people and little regard for preexisting boundaries of tribal or other ethnic entities. 

- has two cases about border disputes in Africa- one submitted to the Organization of African Unity and the other to the ICJ- talks more about UTi possidetis

Quebec- peaceful Secession

- French speaking Quebecois call for greater independence and even secession- generally Canada not in favor but referendum in 1995 showed only 50.6% of population against it. 

In 1998, the Sup Crt of Canada, in response to a request by the Canadian Parliament, issued a lengthy opinion addressing the legality of unilateral secession under both the Canadian and international law:

1998 decision of the Sup Crt of Canada (p. 128)
- problem of Quebec- still no solution!!!
Most countries describe themselves in UN. Ex: Nation is France but official it is the 5th republican of france, peoples republic of china- these are all official state names that describe what it is. 

Canada is about the only state that goes by one name- don’t know what to call themselves- they aren’t a republic but they aren’t a colony or don’t think they are. 

No constitution- all authority is from an act of UK parliament call British North American Act.

Queen is still an authority- on the money, still appoints governor and lieutenant governors of colonies. 

Quebec- has prohibited any successful negotiation of a Canadian constitution- haven’t gotten repatriation yet in brining the authority back to Canadian soil. 

Problem is whether Quebec is a permanent part of Canada and whether it enjoys a special status. 

Many English Canadians don’t want Quebec to have special status or not just another province like Alberta. 

Over past 30 or 40 years there have been a series of initiatives for Quebec to seek independence from Canada. “Vivre le Quebec libre” – said by Charles DeGaulle and seen as an incitement to get Quebecois to try to separate.

- a lot of it is about language but there is much more- Quebec is a civil law province- if you want to be a lawyer there you need a civil law degree

- legal system, administration, religion- all make quebec different from rest of Canada

Quebec is a remnant of new france. 

- there is something to be said for the legal argument that Quebec is a colony- first French, people came to there to be French. 

There has been an effort by Canadian gov’t to keep Quebec in the Union- carrots and sticks, Quebec is financially benefited by the arrangement also threatened to send them bills if they separated for defense, etc. 

As part of the process of trying to keep Q in, the gov’t posed a question to the sup crt of Canada- this is another example of advisory jx (like the nuclear weapons case with the ICJ). Posing the question of whether in principle, Quebec could secede from Canada?

Sup Crt of US does NOT give advisory opinions- there has to be a case or controversy. 

Canadian gov’t asks.

Court analyzes prob in two ways: (1) does Canadian constitution permit secession- answer no.

(2) notwithstanding that, does international law prohibit secession- Canadian view doesn’t effect international law entitlement and the international law is really what matters, if Q can meet Montevideo, who cares what Canadian constitution says. 

(during civil war, it wasn’t clear whether south could secede, the war answered this question though, answer was no, a war can answer a question like this)

So issue whether there is a right of SD and what does that mean in this context. 

See “Secession of Quebec” handout.

Are the québecois a “people”?

Does the absence of self-determination imply a right of secession?

What right of self determination is enjoyed by the James Bay Crees?
There is a strong presumption in international law against fragmentation of states. 

Sup Crt:

Are the quebecois a people, in the sense that they enjoy a right of SD?- crt says that they are a people. Look at objective elements of having their own history, language, religion. 
They have a territory (as opposed to Hong Kong people who moved to Vancouver). There are many Quebecers- it’s the size of a nation, many people.

They are a people but court creates a distinction between internal and external right of SD.

Do they enjoy SD?

Internal SD- find that this is satisfies by Q’s participation in Canadian national life, Canadians tend to have national leaders who are Quebecers. There are ambassadors, etc- they are not a group that it not meaningfully participating in national life. They are participating and this is enough to satisfy SD. 
But what if there is general discrimination, lower employement, inferior status in Canadian politics?
Does the absence of SD imply a right of secession?

What right of SD is enjoyed by the James Bay Crees? (saying that if Quebec becomes another nation, because of what went on in Finland, the northern part of quebec will get all the forest, etc)

Canadian sup crt says the quebecois (Qs) ARE a people- so what are the rest of the Canadians- are there are others not including the Qs or is there another people separate from the Qs. 

- sup crt says they enjoy self determination- they are comparable to the finnish.

- they have linguistic rights and schooling rights. They are a part of national politics

Court does NOT answer what would happen if the French Canadians were excluded from politics, etc. 

- Court reprints statement from the James Bay Crees- they are an indigenous people- they say they are not quebecois, we are different from them just as they claim to be different from Canadians. If there was a change in political solution, can they involuntarily take away this other group of the James bay Crees

- if the JBCs left quebec, they would decrease the size and take lots of natural resources with them. 

Book: see p. 130 for discussion of JBCs
We have just talked about secession, now we will talk about succession.

Succession
Succession of states

Continuity

“Clean Slate”

- participation in the international system?

- have to make the distinction between new states and new governments. 

- turnover of gov’t is an expected and frequent of event, in US there are changes in gov’t every time a new president comes in but clearly this is not a change in state. 

In modern times, generally states are born from older states. 

Raises many international law issues:

- there are two approaches to the succession of states- both are law, so what happens in real life is fairly unprincipaled: 
(1) clean slate view: new state is not subject to obligations or get benefits of former state.

(2) continuity theory: successor state is subject to all the obligations and benefits of the former states. 

- in this arena we are generally talking about treaties rights and obligations but it also applies in other contexts. For example, the Aouzou strip story- both successor countries were bound by the old, expired treaty. 

These theories are antithetical. The continuity one is the older more traditional one. 

Clean slate is more modern and more responsive to the process of colonization- theory is that a new state shouldn’t be bound by things that their formal colonial masters did- shouldn’t be historical shackles.

Newly emergent state will ideally want to pick and choose- take continuity for things they want and clean slate for when it’s a burden. Very convenient. 
But this is not necessarily a bilateral decision- if there is another treaty signatory, they may not want to. Multilateral treaties- the opinion of the national community will matter

Ex: human rights obligations- if there is a new state and the previous one had signed the torture convention, the rest of the international community would want to see continuity to have the new state continue to be bound. 

- this area of law is colored by decolonization and the recent soviet union break up

another treaty- Vienna convention- specifies the rules on succession

Vienna Convention of Succession of States in Respect of Treaties (1978) (p. 140)

- succession does NOT effect boundary- can’t just grab land because you’re newly emerging. 

Kurdistan fragmentation of Iraq viewed as something that would cause further destabilization

Can self determination of a state be realized when some of the people included don’t get their own state?

Russia:  some new states wanted declarations from Russia that they were definitely going to renounce its imperial claims, not just that they were weak now and were going to take it back later. 

Yeltsin: made statement that Russia should retain the seat on the security counsel- this was of great importance to Russia, interesting that Russia was able to obtain the permission from the other countries that Russia should maintain that seat. 

The rest of the international community with respect to the seat- said nothing officially. Soviet Union flag went down at the UN and puts up the Russian- nothing legally happened in the UN other than Russia shows up one morning, sitting where USSR had been before. 

- if this had been discussed, there would be some difficult questions about who could sit on the security counsel. Soviet Union was one of original 5 members, if we discuss it there might be some other countries like Japan trying to get in on it and be put on the security counsel.

Other countries that have gone through succession have had a different experience with the UN. These involve seats in the delegation, not on the security counsel.

- Serbian claims that it was the successor to Yugoslavia- but this wasn’t persuasive. Serbia was required to reapply along with the other countries from the break up of Yugoslavia.

Russia was recognized as the successor, Serbia wasn’t. (see p. 145)
Book: (138-148- only barely skimmed)

Soviet Union- 138-148

Succeeding to Treaty Commitments: The Vienna convention and its variants- 140

Restatement of Foreign Relations law of US- talks about succession- 141

Commonwealth of Independent States’ approach to Succession

Governmental Reactions on Treaty Succession- 143

Response of International Institutions on Membership questions- 145

How do we know new states exist:

Recognition of new states (see book p. 131-132 for more)
Declaratory view

- recognition does not confer existence

- supported by Montevideo Convention (Art. 3)

Constitutive view

Declaratory view: while states do engage in the practice of recognizing new states, recognition adds nothing to the existence of a state. So a states existence is determined through objective criteria (permanent pop, etc)- a state exists or it doesn’t, that other states recognize a state confirms existence but it doesn’t create a state. The non recognition by other states doensn’t refute a new state

- recognition does not confer existence

- supported by Montevideo Convention (Art 3)- this was a specific treaty entered into by latin American countries. Concerns that the lack of recognition by other states, particularly US, would mean that its not a state. This convention goes against this.

Constitutive view: you are not a state until there is some internal recognition. More states the better but no bottom number really.

- many people presume that membership in the UN demonstrates the existence of a state but a country not in the UN could still be a state. 

Positive case: where promoters of a state claim the existence of a state. Ex: Cyprus- there is possiblitiy that the Turks will declare a new state, meet the Montevideo criteria. Not clear if such a state would get recognition from other staes. 
Negative case: Kuwait- didn’t really exist after war, Iraq says it no longer exists, international community says that it exists but is occupied. 

Another example: East Timor- Indonesia saying its part of their state

Ex: Palestine: invisions being a state but has not declared independence- this is very important for international law!!! If leadership declares that there is the existence of a separate state, there will be huge consequences legally. 

Succession Issues

Treaty  commitments

- can counter-parties pick and choose?

Membership in international organizations

- the special case of the UN Security Council

Assets and Liabilities (see p. 148- not assigned)- seen this in the valley and in Quebec

- will owe lots of money to the treasury for defense responsibility and public works

- huge issue in the breakup of the soviet union- lots of discord between Russia and Ukraine about the control of the Black sea fleet- both want control. Also there is confusion over who will have control over nuclear plants. US wants it in the control of only one of them, not in the hands of both. 

There is a treaty on the succession on assets and liabilities that is totally incoherent- see book-p.149

Change in government (see handout)

Usually routine

- Act of recognition often dispensed with

-Extending diplomatic relations typically more important

Extraconstitutional changes

- Tobar Doctrine denies Recognition

- Emerging norm of democratic change?

- this is a different notion. Its ordinary- democracies have it freely and see it as a sign of stability. When we see someone in gov’t for 30 years but they claim there are still periodic elections, we get suspicious. 

- during Florida debaucle, foreign states weren’t sending congratulatory remarks to Bush or Gore. Maybe we used to do this. Now, we have the extension of diplomatic relations- this is a little untidy- ex: Cuba- US recognizes Cuba as a state, this is not contested. UD also recognizes Fidel as the gov’t of cuba (not some legitimate successor to the Bautista) BUT US does NOT have diplomatic relations with Cuba. (below, this a country could have diplomatic relations but not post an ambassador)

There can be an extraordinary change in gov’t or rival claims to gov’t. 

Extraoridinary- sudden and unanticipated changes in govt. these happen all the time. It is happening in Haiti right now, there is a possible change in gov’t, if there is a coup we don’t know whether the US will recognize the new gov’t or remain in support of the old. 

Pragmatic issue: says who is in control, if you’re in control we recognize you- very objective, not supporting, just recognizing. 

The other notion is that recognition is a discretionary act and can be withheld as a statement.

Latin American countries- Americans claim that every Latin American country is a democracy except Cuba

Tobar doctrine- suggests that when you have a coup in which a democratically elected gov’t is ousted, then recognition should be withheld. 

Ex: coup of Pinochet that ousted the democratically elected leader of chile. Notion that Pinochet went against what the people had done. 

Ex; Hugo Chavez, Venezuela- democratically elected president of Venezuela even though he is a leftist. There was a coup that looked like it was successful. Immediately Bush administration says they will support the coup which angered Latin American countries since its countrary to the norm now. This was a bit faux pas by the white house- they saw it as an invitation for every general in latin America to just take over. US did it to ensure a steady flow of oil to continue. 

- this is the notion of trying to use the potential of withholding recognition to discourage ambitious generals from taking over

- this encourages democracy to say that only democratically elected will be recognized. But the problem here is that not all gov’ts are democratic, there are lots of gov’ts including Fidel who are recognize- no one questions the wrongness or rightness of the Cuban revolution, he’s in charge. 

Other issue: if you withhold recognition, what happens?

- if you don’t recognize the new gov’t, who do you recognize. 

- this is different from rival claimnants but maybe its not.

Haiti- aristine is thought of as a dictator yet position of US is that he was democratically elected. This was a long time ago though, he may have elected that way but perhaps they don’t want him anymore. 

Rival Governments

- the Two Chinas

-Credentials fights within UN.

China situation- china was recognized, there were some continuity issues- went from Empire to Republic to Peoples republic.

- there are changes in form but there is continuity.

Never doubted that there is a china. 

- there is a strange period following Mau’s revolution where republican leader shanki sheck moved to Taiwan and controls there but loses any control over mainland china. 

Position of US is that the lawful gov’t of china was the gov’t seated in Taiwan. 

- for a long period there was a notion that the single state was recognized but the gov’t of the poples republic was ignored and treated as if they didn’t exist. This is a diplomatic pretext- you can’t deny that the people in Taiwan weren’t in control but the US acted as if that ws the lawful gov’t. 

- putting bets on one rival side- this is defensible in the short run when one rival has possibility of really succeeding. But ultimately, its ludicrous for the long term. 

US had reason to contest and had an interest in supporting the gov’t of Taiwan but the position that the US continued to engage in the pretense tat the taiwanes gov’t was the gov’t of all of china becomes Ludicrous unless you really did believe the day would come when Taiwan would be the gov’t and they would return.

Experience of Fr after WWII- a gov’t in exile, taken over by Vichy, Charles DeGaulle rides into Paris on liberation day after living in London for years- this was the ultimate result but they were confident that this was going to happen. 

With China situation- US reaction went on for 27 years. Nixon made a historic trip to China for an initial meeting, eventually US catches up with reality. 

Nixon and Kissinger thought US reproachment with China would upset the USSR relations but N and  K were realists

- now we recognize the peoples republic of china of all of it including Taiwan. So Taiwanese are exercising something that looks like a gov’t and US still economically supports them but US formally doesn’t recognize the Taiwan gov’t or recognize it as a separate state. 

Before we recognized PRC there was a mutual defense treaty with Taiwan that said US will protect them if China invades. Many believe this still allows Taiwan to functionally exist as separate from china. This is bizarre since US has an agreement to come to the aid of a place that we formally recognize as a part of china who we have friendly relations with. 

Beijing, as a practical matter, profits from having Taiwan think of its self as a separate place and in some ways internally functioning as separate. 

Claimants to gov’t in Cambodia- one of the many terrible consequences of Vietnam war was the was spilling over into Loas and Cambodia- militarization moves in, destabilizing, contributes to one of the most radical revolutionary groups to ever take power- the Khmer Rouge. 

- racking social change, brutality who had been in the former regime, killing that is genocidal, millions of Cambodians died.

- probably the 1st great genocide following the holocaust yet it was a genocide ignored by the international community.

- Eventually KR was replaced by another revolutionary gov’t. New group takes power so we then have a situation where old revolutionary gov’t KR is displaced by new revolutionalry gov’t, so the question becomes who gets to sit in the UN representing Vietnam. 

- Ironically, US supported KR because the other was supported by Vietnam and indirectly soviet union. So US was clearly supporting people who were no longer in power until finally the UN had an election, sent peacekeepers etc. 

Afghanistan: 95 percent of it was controlled by the Taliban. Only being resisted by a small group, Northern Alliance, Massud is the leader who is killed on September 9th. 

The northern alliance is the gov’t who is recognized by almost everyone (except Saudi and two others), very spurned by international community, but their attitude is that we don’t care what the rest of the world thinks. 

Book: (150-165) barely glanced over

New gov’ts in Cambodia- 150

China precedent- 153

- UN has to decide which gov’t would occupy China’s seat at the organization- memorandum on decision: p. 153

1979 credentials fight- new gov’t of Cambodia sends letter to GA requesting to be seated at next session of GA-155

Haiti episode (an alternative path?)-159

Organization of American States- resolution to address future attempts at military coups- 160

Note on consequence of state and governmental change in domestic law- 162

International Organizations and NGOs
(165-174, 177-188, 191-203)

We’re now turning from states into other actors.

Relatively new category of actor: International Organizations (IO’s).

- IO’s- once they are created, tend to take a life of their own. 
Ex: look at European Union- this was a treaty based IO founded through traditional treaty mechanism but has flowered into a super federal state with a permanent status beyond what independent nations could have anticipated. 

UN: this is the IO in chief so to speak. It is not the world gov’t but it is seen as growing into that. It does not have a general mandate, it has in its charter peace and security, economic and social, promotion of human rights. 

IMF: international monetary fund.
IO’s- while they are creatures of state, because they pool power, they have within them governing structures and the allocation of power is different in each IO.

As a general rule, more powerful countries have more power in the IO.

In the UN, the most power lies in the security counsel where there are five states which are “more equal than others”- these are the permanent members of the security counsel, they roughly respond to the victors in WWII: US, FR, BR, now Russia, now China.

- they also roughly correspond to the nuclear club. 

IMF: votes or quota depends on their share of the world economy. Ex: Japan isn’t powerful in UN because they don’t have strong military etc., but they are one of the primary shareholders in the IMF. 

- p. 173- shows formal power in the IMF- based on state’s financial contribution- US has most votes. 
- other institutions reach decisions by consensus- Ex: OSCE (173)

Book: p. 165- lists some examples of IOs over the last two centuries and what they’ve accomplished

- arise because gov’t and other international actors perceived need to engage n some institutionalized form of cooperation. 

- proliferated since WWII across all subject areas of international, transnational cooperation.

Essay: purpose of IOS is the expansion of the territorial domain of political authority just like that is the concern of federalism, must be bargaining. Functionalism- growth of technology and spread of desire for higher standards of material welfare are two basic trends in modern history. Functionalist believe gov’ts will be pressured to engage in international cooperation for benefit of citizens. Theory of Public Goods- says that even though it seems rational that self interest encourages international cooperation, this doesn’t happen.

167-Issues: critical role of IOs raises questions of how int’l law treats them- do they enjoy same rights as states, when does it become a bona fide IO, how membership affects structure and decision making, how are IOs constrained by the legal instruments that form them, whose policy interest do IOs advance.
Apartheid-(p. 167)- system of racial separation and discrimination in South Africa due to gov’t policy from 1948 until its abolition in early 1990s. – denial of right to vote, employment limitations, separate living and schools, ownership of property, intermarriage, limits on domestic travel of non whites, white control of the legal system. 

- black population makes up 90%.

Truth and Reconciliation Commission (p. 168)- panel appointed by post-apartheid gov’t to examine apartheid era.

169- during this period South Africa maintained diplomatic relations with many states and was a member of the UN- its gem and metal resources gave it significant economic ties with other states. Allied with West during Cold War- this embarrasses west and causes many African states closer to SU.

Because of east-west consensus against apartheid and the increased control of the GA in developing world states as a result of decolonization, UN was able to engage in a sustained and proactive police of placing pressure of the South African Gov’t. 

- apartheid violates the fundamental part of the UN Charter and the Universal Declaration of Human Rights- which requires that states respect human rights without distinction as to race. 

- so UN is pressuring SA to comply with one of most fundamental international law norms. 

(Here we focus on IOs but ani-apartheid gets a lot of its power from non-state NGOs, religious groups and other putting pressure on their gov’t)

p. 69- List of IOs-(organized by participation and issues) Global and General, Global and specialized, Regional and General, regional and specialized. 

Core Aspects of IOs (p. 170)- (1) Constitutive Instruments
(2) Assembly members

(3) specialized executive organs

(4) secretariat

UN Security Council  (p. 172)
Article 23- established P5

Article 24- peace and security mandate

Article 25- obligation to carry out SC decisions

Article 23- establishes P5- says that there will be 15 members of which there will be 5 permanent members (US, UK, FR, China, Russia). The other 10 spots rotate- the General Assembly committee formally elects 10 other states as non-permanent members of the SC but there is a political understanding that they will rotating based on contribution to maintenance of peace and security and equitable geographic distribution. Non permanent members have 2 year terms. (retiring member shall not be eligible for immediate reelection)  (note- 1963 GA resolution says non permanent seats allocated as follows: Africa-3, Asia-2, Latin America-2, Western Europe and other states like Canada, Australia, NZ- 2, Eastern Europe-1- p. 172)
Art 24- peace and security mandate- legally, this is thought to cede sovereignty to power of the SC from every member of UN, investing in SC power, SC acts on their behalf. 

SC is not seen as an autonomous ruling body but rather SC is an agent acting on countries’ behalf.

Art 25**- members of UN agree to accept and carry out the decisions of the security council to the extent that they are in the charter- this is a legal obligation of every member of the UN, doesn’t always happen, but its an obligation

**note however, there will be arguments whether what the SC does is within the power of the charter. 

Art 27- each member of SC has one vote, a supermajority is required- 9 of 15 for procedural matters, for all other matters you must have 9 of 15 and all 5 permanent members must confer

Note: Art 27.3 says a party to a dispute shall abstain from voting

- given this voting structure, its not easy for the SC to act. Throughout cold war, because of the counter poise between the west and the Soviet Union, soviets would veto things in the interest of west and vice versa. 

Countries that have the veto power (the permanent 5) have to be reckoned with- if FR didn’t have this, then no one would care about them. These 5 carefully and jealously guard this power. 

- there have been various proposals to change art. 27, perhaps add some countries. 

(ex: US may not wish to present something if they know they are going to loose the vote because then its almost like a repudiation- US would rather have nothing and then say that there were prior authorizations from elsewhere)

(US has thought about arguments that if they had the 9 votes but one of the big five did a veto, they could do it anyways because clearly they have the majority. This could be bad precedent to set for US’s own interests. US wants France off- one proposal could be to turn the FR seat into a European Union seat and have it rotate)

General Assembly

- the charterers had in mind a French, American structure of divided gov’t when they created the UN. 

Could compare the GA to the house: but not really, GA has no pure power, it does have political power though- they can contribute to the formation of Customary international law by passing resolutions that formally don’t bind anyone but do contribute to the formation of CIL. 

- because they don’t have binding power, its almost easier to pass things- not as much opposition. (this is like ICJ- has a lot of impact but little legal effect with advisories).

SC does have something like law making powers. 

South Africa case

South Africa was an original member of the UN.

UN charter does have human rights language prohibiting discrimination based on race. 

In US- decided that charter was not self executing because of fears that domestic racial laws would be struck down. 

Article 2(7)

“Nothing contained in the present Charter shall authorize the UN to intervene in matters which are essentially within the domestic jx of any state or shall require the Members to submit such matters to settlement under the present Charter, but this principle shall not prejudice the application of enforcement measures under Chapter VII” (basically means that UN can’t intervene in domestic matters except where the Council is undertaking enforcement measures such as sanctions under Chapter VII of the charter)
- articles 23-25 vest a lot of power in the SC but in article 2(7) of UN charter is an important reservation of power- charter does not authorize the UN to intervene in matters which are essentially within the domestic jx of any state…

- so if state can argue that something is essentially within domestic jx, UN can’t intervene
- this is inconsistent with international human rights notions- it is consistent with old model of territorial exclusivity- that int’l law had nothing to say about what a state did within its own borders. 

- so charter is anticipating human rights. The essence of human rights is that states ARE bound in their own countries with what they do by International law 

(see book p. 179 for discussion of 2(7) and Generalissimo France- what UN did there even though it was a domestic matter). 

GA resolution 616(b) (1952)- p. 178 (SA starts apartheid in 1948)
Considering that one purpose of UN is to achieve cooperation in promoting and encouraging respect for human rights and fundamental freedoms,  without distinction to race, sex language or religion.
1. Declares- harmony and respect for human rights are best assured when patterns of legislation and practice reflect this without regard to race, creed or color and when economic, social, cultural and political participation of racial groups is on basis of equlity
2. Affirms that gov’t policies of member states which are not directed towards these goals are inconsistend with the pledges of the Members under Art. 56 of the Charter- uses word pledge

3. solomenly calls upon all member states to bring their policies into conformity with their obligation under the Charter to promote the observance of human rights and fundamental freedoms- very soft language put it still addresses the issue. 

(Note: p.177- at debate at GA assembly, SA argues that UN lacked the competence to consider the internal affairs of one of its members. Assembly nonetheless issued the above opinion)

(Then in 1960, SA troops open fire on a peaceful protest of apartheid- 29 states from Africa and Asia asked UN Security Council to hold meeting to discuss issue)

Security Council Resolution 134 (1960) (p178)

-language steps up- here though, it is not the GA, it’s the SC

- they name names- mentions South Africa, chiding them for not following the GA resolution yet effective GA resolution is not binding

1. Recognizes that situation in SA is one that has led to international friction and if uses words international friction- this brings them into jx, trying to foreclose the south African argument that this is domestic affairs, referring to 2(7). SC is saying that as soon as it causes international friction, its no longer domestic. 

BUT- when do things like labor laws and female genital mutilation start to cause friction- arguments here. 

Also important- says if continued “might endanger international peace and security”- this doesn’t say the situation does endanger peace and security. SC has power to use force, under 7 which authorizes force in response to threat or maintenance of international security. 

So here, this is a code yellow, they are using the word “might”, not willing to say it’s a current challenge to int’l peace and security. 

2. Deplores the recent loss of live and extends sympathies to famalies

4. calls upon gov’t to start fixing things, to abandon apartheid. 

UN Sanctioning Process (p. 180)

- UN and its agencies utilized many sanctioning mechanism during Apartheid, beginning with GA non binding recommendations but eventually leading to SC.
GA Resolution 1761 (1962) (passed the voted of 67-16-23: nearly all opposing states were wealthy Western States)

(1-3) Says “deplores”…failure of Sa to comply with requests, strongly deprecates SAs disregard of its obligations under Charter, Reaffirms that these policies continue to endanger international peace and security.
4. requests: (GA can’t demand, it requests) member states to take following measures, separately or collectively, in conformity with the charter, to bring about end of apartied:

(a) breaking of diplomatic relations of not establishing these relations

(b) closing ports to boats with SA flag

(c) enacting legislation prohibiting thief ships from entering SA ports

(d) boycotting SA goods and refraining from exporting goods, including arms and ammunition, to SA
(e) refusing landing and passage facilities to all aircraft belonging to gov’t of SA or companies registered under the laws of SA

(5) decides to establish Special Committee to review and report to the GA and SC on apartheid

(8) requests-the SC to take appropriate measures, including sanctions, to secure SA compliance with the resolutions of the GA and SC on this subject and if necessary to consider action under Art. 6 of the charter (concerning expulsion)

- no member of the UN is legally obligated to do anything at the voice of the GA but certainly the pressure is stepping up. 

Look at votes here: 67, etc- ask how dupuy analyze!!!!
- requests SC to take appropriate measures

(note- special committee appointed here was a huge force during the next 21 years, in framing the debate- see p. 181.

1963- Western Nations, resulting from pressure of developing world, announced they would stop selling arms to SA. US Ambassador Adlai Stevenson announced US policy, five days later SC passed its first arms embargo by the UN against a member state. 

SC resolution 181 (1963) (p. 181- adopted with no opposition, UK and FR abstaining. UK asserts that their military cooperation with SA for the protection of sea routes prevented support for a full arms embargo. This resolution was not, however, adopted under Chapter VII of the UN Charter and was not considered at the time to be a legally binding decision)
- basically repeats things from before and says (3) solemnly calls upon all states to cease forthwith the sale and shipment of arms, ammunition of all types and military vehicles to SA.
(note: p. 182- US delegate stated that US support for the resolution was based on the resolutions sponsors willingness to use the term “disturbing international peace and security” in the preamble instead of “endangering”. He argued that this kept the embargo out of Ch VII, which he said was only appropriate to a fully matured threat to, or breach of, the peace. 
- SA continues practice and even strengthens it during 1960’s and 1970’s.- received arms secretly from some states such as Israel and developed an expensive domestic armaments industry. 

- GA (with its majority of developing world states)continues to respond with strongly worded resolutions- including ones that single out 3 of the P5- US, UK and FR- for their continued economic ties to SA.

Credentials conflict/Trying to get SA out of UN (p. 182)
- states against apartheid want SA out- under art. 6 GA has right to expel a member that has persistently violated principles of the charter, but only upon the recommendation of the SC.

Art. 5  allows the GA to suspend any privileges of a memer state that has been the subject of SC “preventative or enforcement action” but only on the SC’s recommendation.

- attempt to get GA to reject credentials of South Africa UN delegation

- Credentials is a purely pro forma function- ordinarily you just say, here’s who I am and get an ID. When there are rival gov’ts it might be an issue- like in Cambodia- when there’s two groups who say they represent the country, there will be some question over who gets the seat. 

Here- GA tries to fail to admit any representative from South Africa. 

- notice that there is no rival gov’t in South Africa (SA) at this point, there is only one gov’t coming to NY to present their credentials to be admitted. 

- this is just an example of the disdain that the international community had for SA at the time. 

This highlights something- GA doesn’t have the power to expel a UN member, this is GA trying to get around this and expel SA.

- this problem tested some fundamental questions about the distribution of power between GA and SC- how states come in or are expelled. 

IS the UN a better institution having universal or conditional membership:

Realist view- universal is better, better in then out no matter how despicable the country is. If the UN is really about peace and security, it can better do this by having everyone in the room rather than casting a rogue out. 

Other view is that UN with nearly universal membership has some responsibility for expressing universal norms, including the norm against racial apartheid. If a country like SA continues to depart and ignore, they shouldn’t get to play along. 

Issue: in the future, if the acceleration of democratic countries continues, will there be a time when we can isolate countries that don’t have periodic elections, are autocratic, etc and throw them out. 

Self determination doesn’t mean democracy- if your dictator is oppressive and you hate him, but he is of the same people as you, technically you are still enjoying self determination. Some argue that no, self determination must mean some sort of meaningful participation, some type of elections. Should UN have members that aren’t democratic at all. 

Question: was it better that Iraq was in the UN?- during all the debates, they argued that they had no weapons, argued that it was all a rouse. 

- the potential enforcement powers that the UN has: ex: Iraq goes into Kuwait, Un issues resolution to get out, then when they don’t, UN approves military action. 

Book p. 185- Compared to the actions of the General Assembly (which has a majority of developing nations), the SC- because of veto power of 3 states with economic ties to SA- adopted far fewer and much narrower resolutions.
But in 1977 the SC unanimously with no abstentions, tightened its arms embargo on SA under Chapter VII of the Charter the first time the Counsil had imposed such sanctions against a UN member state. 

Back to SA, SA is thrown out of the UN.

SC Resolution 418 (1977) (p185)

- there is a finding that SA is threatening the maintenance of int’l peace and security, not because of continuance of apartheid but rather because of its involvement in Nambia. 

- sanctions take hold, so that SA is effectively isolated from the rest of the world- if a country dealt with them in violation of the resolution, that country would itself be violating. 
- then there is a change of gov’t (not state) in SA and eventually the sanctions are all lifted. 

(UN sanctions on Iraq have now been lifted after the change of gov’t there).

Book: see notes on p. 187- 188- talk about Liberia and Ethiopia suing SA in the ICJ- decision is lowest point for ICJ!

NGOs: Last major category of actors (p 191-203)
NGOs are not states, they are persons but they have been enormously influential in international law. 

- intensely engaged around a host of issues, matter very much - politically and legally.

Increase public awareness, raise funds, press for reforms. 

- they are non governmental so they can operate to give voice to constiuttuencies that are not otherwise represented. Ex: womens NGO’s. 

- they are also transnational- can be created by people with shared interests from many different countries. 

They are, however, also controversial- have some defects- there is an ever increasing openness to the participation of NGOs in international law making, this enrichens the diversity view points by presenting views not articulated by any particulary state. 

BUT, just for criticisms you may see, they may disproportionately represent the few and the powerful, may not be authentic representatives of the constiuttuencies they pretend to represent. 

- most advanced ones tend to come from powerful countries- like a second bite of the apple from which powerful countries can be involved
just means Non governmental organization- can be green peace or an organization of tobacco companies. 
Readings: discuss the role of NGO’s in the Cairo conference on population 

- nice story of effectiveness in that the presence of feminist NGO’s in the conference led to a fuller understanding of the population problem than if it were just all males. 

- improving lot of women, contributes to lightening population problems. 

- before the emphasis was on birth control, only one child per family.

- the contemporary insight was to increase education and work for women and this would lead to less population. 

- so when the feminist NGO’s came in, they promoted this idea and it lead to a solution to a problem that the male led countries, leaders hadn’t come to yet. 

NGOs- the presence of NGO’s may well lead to a fuller understanding of a problem, particularly when you think about how international law works. If treaties are made by states, who represent the states, There will be more educated individuals with more formal training, more likely to be male- so there is some skewing, may not represent all perspectives. NGOs can bring views that are filtered out either indirectly or directly.

NGOs are frequently controversial though- they present alternative views but many find that they present alternative western views. They aren’t transparent- not always sure who’s backing it, who’s funding it, who’s a part of it. 

-Canadian NGO was behind the landmine treaty. 

Book!!:

p. 191- range from organized religions, policical causes, business entities.

- traditional international lawyers reject the notion that non-state actors  could ever be true subjets of international law as states alone enjoyed the right under internationallaw.

- this isn’t the way things have worked though- non state actors have repeatedly made claims under international law- for themselves qua entities, their members and for others they are concerned about, states have endorsed these claims by granting groups special rights in international agreement (ex: Catholic church and ethnic minorities), including them in law making (ex: antislavery) and even defending their interest military (ex: domestic business interest abroad.
Non state actors include- NGO, corps, states of the US, special territories, organized communities within states and individuals. 

Definition and history of NGOs- 192.

Cairo info:192

Accountability of NGOs (not assigned- 201)

International Law and Domestic Law
(249-255, 259-271, 278-293)

Monism/Dualism

- Direct effects/self-execution

- Supremacy


- International Law


- Domestic Law

-we will talk about the interplay between international law and domestic law. 

- degree to which international law can be a source to decision in US courts. 

Two alternate viewpoints to the relationship:

Dualist- US system is largely dualist.

- suggests that international law and domestic (aka municipal law) are entirely different. 

Domestic Law is the prerogative of a sovereign, forming the law as it chooses. 

International expresses the obligation of that state to the other states in the community.

- sees that there is a general division. 

- presumption is that international law is not reachable by a national judge

- this division means that the ordinary presumption is that you don’t consider international law as a part of the domestic law of any particular state. 

Monism: sees international law a just another category of law which is accessible as a source of decision by a national court. 

- this distinction between dual and mono has a lot of doctrinal effects

- both agree as to what the sources of international law are (CIS, treaty, etc)

- where they differ is whether the international law automatically applies in a national court. 

Monist- say yes. Dualist- not until the international norms are domesticated (domestication may take place in a treaty, passing of a domestic statute)

American Law- Doctrine of Self Execution- whether or not a treaty norm must be enacted through an act of congress (more on this later)

The distinction between monism and dualism and whether not international law is accessible in a national court, is different from the issue of supremacy. International law to the extent that it enters US system, generally comes in as federal law, so it does enjoy supremacy over state law- this is federalism though, not because its international law.

Other states feel that international law is supreme, international will trump domestic (US does not feel this way).

BOOK: Definitions of monist/dualist- p. 253-254

p. 254-255- parts from various states constitutions

France: This is a mix

says a treaty will not have any force if the supreme court of france declares that it is contrary to the constitution.

Then it says, once its ratified, this will prevail over acts of parliament.

Haiti: there is a limitation on the national assemblies ability to ratify treaties inconsistent with the constitution.

But if there is no conflict, they become a part of the constitution. 

Netherlands: This is more monist

- on the one hand you have to have parliamentary approval but parliament can create an area where they don’t need approval. 

Mentions tacit approval. 

- unlike France or Treaty which insist that their constitution not yield, here you only need 2/3 of votes. 

- then in 94, where there is conflict with regular statutes, statutes yield to treaties and resolutions of international institutions. 

South Africa- very monist.

- written by Nelson Mandela- he is inclined to be a monist because international law is what allowed him to be in power in the first place. 

- unlike FR and Haiti, who focus on their own domestic law first, he sees that this can have consequences and sees that when it comes down to it, international law will be what matters since the law in South Africa is very transitory and has changed several times in his lifetime. Countries with histories of constitutional abuse find it more secure to sign on to an international law regime. Respect for international law is ofter higher in weaker states at it is seen as stabilizing during swings in local politics. This is foreign to the US perception. 

Book: p. 255-258- talks about how the EU provides how international law can be directly applicable on the domestic plane. (not assigned)

United States: has monist features in US law but also a whole lot of dualism. 

See handout ”international law in the US”, Art I § 8, Art II, §2, Art. VI**
ART VI- Constitution, laws of US and treaties…are supreme law of land – this is monist. 

- supremacy clause is speaking about supremacy over conflicting state law- the phrase law of the land means that to the extent that it is law, it is law that enjoys supremacy. 

- Art VI has a monist view

- this is not the view in the UK, UK is the most radical of dualist states- a treaty may not be argued to defeat an act of parliament. All treaties that are intended to have domestic effects, must be domesticated by an act of parliament.

- can not argue a treaty in a UK court

- US makes a departure from this

Art VI- declares that treaties are the supreme law of the land and therefore prevail over state laws. 

Book: p. 259

US has at least 3 different methods to enter into international agreemtns.

(1) Art. II of US constitution provides that the president “shall have power, by and with the advice and consent of the Senate to make treties, provided that two thirds of the Senate present Concur”.- these are called article II treaties.

(2) Although Constitution does not explicitly grant Presidents the ability to conclude international agreements other than by an Art. II treaty, since the early days of the reputlic, the US has also entered into congressional-executive agreements- does this with prior authorization or the subsequent approval of a simple majority of both houses.

(3) sole executive agreements- agreements witout congressional participation, on the basis of inherent constitutional authority.

** constitution does not define treaty so there has been debate over whether cerain issues, such as racial discrimination, that would otherwise be left up to states, are appropriate topics for international agreement. 
NAFTA (Book p. 259)

North American Free Trade Agreement- US, Canada, Mexico

To get it through use Fast track- trade promotion authority which allows president to negotiate trade agreements and submit them to congress faster. If congress approves, the result is a congressional-executive agreement that incorporates the US’s obligations into domestic law.

NAFTA completed in 1992: creates massive open market, provides for the progressive phaseout of tariffs on goods traded among the parties, also includes uncommon provisions such as provisions on foreign investment addressing issues suc as expropriation, says one private investor of one country can directly seek relief from another party for certain NAFT violations (Ex: if Mexican things that US law is expropriating his US investment, can seek monetary damages from the US in international arbitration). 

Limits to the US Gov’ts power to make international agreements

Art VI- declares that treaties are the supreme law of the land and therefore prevail over inconsistent state laws. However, neither the Supremacy Clause nor any other constitutional provisions define or limit the scope of the treaty power- following 2 cases address this issue:
Missouri v. Holland (1920) (p. 260)

Must treaties by “constitutional”?

- what is the meaning of treaties made “under the authority of the US” in the Supremacy clause?

Does the supremacy clause trump the 10th amendment?

- Note use of “necessary and proper” clause of Art. 1

- Can Reid v. Covert by reconciled with Missouri v. Holland?

 -president signs Treaty- Migratory Bird Act- with UK. Forbids people from killing migratory birds as they pass through the US. 

Missouri sues arguing this was an infringement on rights reserved to the states (10th amendment).

Argue that the birds were owned by States as they passed through and president had no right to regulate here
Before, in a previous case where the sup crt said that Congress couldn’t regulate these birds. So Missouri thought they had won, if congress can’t do it, president can’t do it.

Missouri argues that the treaty making power has constitutuional limits to it, including the reservations to the states. 

Holmes majority accepts that there may be limitations but that they must be ascertained in a different way. 

He further talks about matters requiring national action- this anticipates the New Deal shift in paradigm. 

-  Holmes refers to the civil war- the century that it took to prove that they created a nation- he is addressing states rights here, he knows that the case is not about birds. He knows that the human rights treaties are on the way. If they had passed an international treaty forbidding racial discrimination/saying Jim Crow is illegal the next year (in 1921) sup crt might not have been so bold. 

Treaty power- president can pretty much do what he wants- political question, treaty power of president. We can’t tell what would happen if Bush were to sign an treaty with Ireland outlawing abortion. But if there is a conflict between a constitutional norm and a treaty, the constitutional norm will win. So Bush can sign that treaty but its not going to win, its not going to overturn Rowe.

Also treaty requires 2/3 ratification by senate. 

Read Notes 262-263- regarding the Bricker Amendments- efforts to add amendments to the constitution in the 1950’s to overrule Missouri- concerns that fed gov will sign anti-rascist human rights treaties. 

Reid v. Covert (1957) (p. 263)
Mrs. Covert murdered her husband, a seargeant in the US air force. The murder occurred in England, she’s arrested, the US court marshal tries her. 

Isses: can a non military citizen of the US be tried by a court marshal.

- if you’re in the service, you are fully subject to the jx of a court marshal. 

Court marshal- don’t get a jury there.

For a soldier this is fine, but Covert is not a soldier. 

If she had killed her husband in the US, even if it was on a military base, she could NOT have been tried by a court marshal 

So, what’s different about England than the US that would permit this exercise of jx. 

- there was a treaty that justified the exercise of jx over covert, it’s a pure executive agreement, no congressional participation. 

US military is all over the world, ordinary you can’t send your military into other countries but you can with their consent. 

Here, there was a treaty permitting the basing of personnel. England agrees to a provision that effectively strips their courts of jx, allows US court marshal to have jx over any crimes committed by a person in military service or someone accompanying one. 

You can’t have covert tried by a court marshall just because it occurred outside of the US, but here there is a treaty. 
Issue is how the US constitution applies when its out there. 

Holding: president can’t enter into a treaty that will deny a US citizen some of her constitutional rights. 

Concurrence: this makes it difficult. IF you can’t try covert by court marshal, what can you do- (1) either send them to the british court or (2)  create some kind of civilian court that would act outside of the US- expensive and cumbersome (3) bring her back to the US- difficult because witnesses, etc will be overseas. 

Migratory Birds- traditional treaty with 2/3 consent of senate- this is an art. II treaty

Military- minor technical agreement made by only president. 

Then there are also congressional executive agreements- negotiated by president but generally require the authorization of majority of both houses of congress. (this is Foreign commerce clause- Art I §8)

- difficult to tell which one is which. Important to know that there are two accepted means of making treaty that are both recognized by courts. 

Book: p. 266- later cases have made it clear that the Bill of Rights do not always apply abroad- for example one case where sup crt held that the 4th am. was inapplicable to searches by US agents of property outside the US owned by an alien. 

Article II Treaties v. Congressional-Executive Agreement
Treaties made by president with advice/consent of 2/3 Senate (Art. II, §2)

C-EA: enacted by majority of both houses under lawmaking authority (ex: pursuant to Foreign Commerce Clause- Art. I, §8)

- cases that discuss the domestic effect of treaties on the distribution of constitutional powers. 

Both cases involve domestic action- passage by congress of migratory bird act and prosecution of Ms. Covert.

- in both cases, a treaty was argued and found to have deferential effect on the legitimacy of executive decisions. 

We saw an internal distinction between Art II treaties and Art I treaties.

There is a third group called pure executive agreement- pres acts soley with own power. Ex: base agreement with UK seen in covert. 

Only art II treaties are explicitely in the constitution- requires advice/consent of 2.3 senate called true ratification.

More frequent- Congressional Executive Agreeent- enacted by majority of both houses under lawmaking authority, pres helps negotiate too.

- all treaties, however, have the same weight and authority.

Externally- US is equally bound regardless of what type of treaty it is. 

CIS- suggests that while countries are not bound until a treaty is ratified but they can not take actions contrary to the treaty after it has been signed. So once signed, soft agreement not to do anything, then once ratified, hard agreement not to take actions mentioned in treaty. 

Conflict of Law (Treaty v. Statute)- see handout

Only Self-executing treaties are “Law of the Land”

Non-self-executing treaty obligations must be enacted into law by Congress (or otherwise “executed”) in  order to have effect in US Courts

Limits on the Use of Congressional-Executive Agreements (SEE book p. 266-269 for more discussion and history, info having to do with Nafta)

Made in USA foundation v. US (2001)- p. 269 (11th cir. Case)
- this was a challenge to NAFTA

- nothing in text of constitution says that Congressional Executive treaties are allowable. 

In this case- argue that the treaty clause is the exclusive way of creating international obligations. 

Goes up to 11th circuit.

p. 270 top- court cites foreign policy powers

In decision, 11th circuit declines to rule on the constitutionality of executive agreements, say that it’s a political question- not within the ambit of judicial review. 

Some day sup crt might take a case, but for now we don’t have any answers- end result is that the CEA is an ok way to make treaties. 

Goldwater v. Carter (1979)- p. 270- mentioned- has to do with the normalization of relations with china. US committed to disengage itself from its relationships with the ROC (Taiwan). There was a mutual defense treaty- an attack on you is an attack on us and we will come to your aid. 

Legal question was whether pres. Carter could unilaterally terminate a treaty which was an article II treaty- 2/3 of senate to make treaty. So argument is that you need 2/3 of senate to undue the treaty. This court reaches the same conclusion- this is a political question, court will not rule on it. 

Political question doctrine- when its invoked, question is kind of answered if it court is saying it won’t rule, kind of establishes that presidential power. 
After Goldwater, you can say that president can unilaterally dismantle CEA, although its not in the constitution and you can’t cite to a case for precedent. 

Conflict of Law (Treaty v. Statute)

Both are “Law of the Land” under Supremacy Clause

- Does Art VI merely establish supremacy of Federal law over conflicting state law? That is, does Art VI establish that treaties enjoy equal rank?

Last in Time rule

- a treaty obligation may supersede an act of Congress- and an act of Congress may supersede a prior treaty obligation.

- note application in Breard

Constiuttion- says that both Art II treaties and C treaties are the law of the land in the supremacy clause. 

Narrow reading of supremacy clause- fed law trumps conflicting state law. 

- it doesn’t necessarily follow that in the event of a conflict between treaties and a federal statute, that one or the other would prevail- there could be 3 possible rules that you could square by the text:

(1) in conflict, the treaty is supreme, trumps statute (internationalist want this)

(2) … statutes governs (Nativist view)

(3)US law is in the middle- treats them of equal rank and dignity- this isn’t obvious from the text, it’s a permissible reading of the text but not a necessary reading. 

How to resolve conflicts between two US statutes- this is not uncommon.

Last in time rule- even if Congess doesn’t repeal the preexisting norm when they make a new norm, we understand that the new one is the rule. 

- this is not the only technique used- ex: rule of specificity- if there is a specific statute on the books on a subject and a later one that generally treats the subject, sometimes courts will pick the later one. 

We use the last in time rule to resolve conflicts with statutes and treaties as well. 

- there are some repercussions of this rule as well.

Old statute, new treaty. Treaty can change effective law in US, have domestice effect on legislation.

Old treaty, new statute- because of last in time rule, a US court will follow the later statute even if it conflicts with the old treaty. This is what a US court will do, go with congress. This, however, does NOT change the US’s obligations internationally- it may be a breach of US treaty obligations. Congress can for domestic purposes change the effect of any treaty by simply passing a statute. 

(Book- p. 279- Art. 27 of the Vienna Convention on law of Treaties- says that a state may not invoke the provisions of its linternal law as justification for its failure to perform a treaty. We, however, apply the last in time rule but a subsequent federal statute does NOT extinguish a nation’s international legal obligations)
Breard v. Green, Republic of Paraguay v. Gilmore (1998) p. 281

Breard raped and murdered a woman- he is a citizen of paraguay, was convicted and sentenced to death. After he lost all of his appeals, he tried to attack it and say that he was not informed of his rights under the Treaty of Vienna before the trial- treaty that allows def who is arrested here to contact their home country embassy. Allows them to notify their consul. 

Until Breard, no lawyer had thought to use the Vienna Cnvention in capital cases of foreign nationals. 

Atik is impressed with Breard’s lawyer- doesn’t even mention US constitution, argues international law. He’s arguing that Breard has treaty-based rights recognizable in a US court. 

Paraguay begins an action in the ICJ seeking an injunction to stay the execution, asserting that there is a violation of US obligatons under the Vienna convention. 

- letter from the Secretary of State- requesting the governor to stay Breard’s execution. Notes the possible negative consequences for US citizens who live and travel abroad- if US doesn’t let them notify, other countries won’t let the contact the US.

Sup Crt issues opinion- says procedural default doctrine- while US was not denying that it was in breach of the treaty and Breard had rights that could have been argued in a US court, but he failed to raise them in a timely manner. 

- this is a federal statute- anti terrorism and effective death penalty act- says federal habeus can not be used on matters that were not raised in state proceedings. Purpose is to reduce delays in death penalty cases. This is a US statute. 

So they are saying, yes there was a violation of the treaty but you don’t get to raise it because of the later statute that provides for procedural default. 

Statement from Gov- says that he got all the rights of a us citizen (but really a national has more rights if you give them the Vienna convention), hostile language about ICJ- says it would transfer responsibility from Virginia to the ICJ, no reason to interfere, I decline to do so. 

This is kind of like a treaty based Miranda right- you have a right to a lawyer and to talk to your home country consular official. BUT there is not the same result.

Court here says it’s a deminimus effect- failure to notify consulate didn’t make that much difference, etc. 

What is the remedy- what if someone brought up the Vienna right issue in a timely matter- what if there was a case where someone wasn’t advised of their Vienna right and then they give a confession- we don’t know the answer to this question yet. 

What about someone with dual- citizenship- don’t know. 

What do police officers do now- the Miranda rights have been changed- in the event that you are a national of another country, you have a right under the Vienna convention to contact your home consul. 

(most offenses are territorial- ex: its illegal to murder someone in CA, but here, its not illegal to murder someone in Paraguay) 

LeGrand-284
- two Germans, convicted of murder, sentences carried out despite fact that they didn’t tel D;s about Vienna Convention. So we don’t know what the remedy is. Atik would be surprised if we would get the same Miranda like suppression of incriminating statements for failure to permit a consular notification, assuming Miranda is met.

Problem- will foreigner understand about not talking, will they know not to talk to police before a lawyer gets there. 

Last in time rule: important rule but its not the only rule for these kinds of dilemmas. 

Conflict of Law (Treaty v. Statute) Continued
Charming Betsy doctrine and Last in Time Rule

 - Congress must explicitly override treaty? (see PLO case)

Note Article 27 of Vienna Convention- a state may not invoke internal law to justify failure to perform a treaty obligation

Book- p. 286- courts faced with apparent conflicts between treaties and domestic statutes do not always adopt he approach of the Breard court. See following case:

US v.PLO(SDNY 1988) –p.286

Treaty of US with the leadership of the UN to have a headquarters here in the US. 

Headquarters agreement- treaty with US and rest of UN members establishing headquarters in NY. 

- rockefellar brothers say they will give UN a free building if they move to NY. 

- this created a lot of anxiety because the core founders of the UN were the victorious allies and NY doesn’t exactly appear to be a neutral place. 

(British alleged to have been spying on Kofi Annan- its easy to spy on people in NY)

So, has to commit that delegates and participants in UN would have free passage to NY. So, Fidel comes every year to NY- makes a speech, can only go a certain distance from the UN. He is very persona non grada but everyone gets to come to NY if they are in the UN- fidel is using his sovereign power to come in. 

Former soviet delegation thought to be a nest of spies. 

PLO fall into that category- invited by the UN, have a right to permanent delegation. 

US congress passes a subsequent (later) statute which says that the PLO may NOT maintain any office in the United States. 

That’s what this case is about- appears to be a straight confict between a treaty obligation of the US and a later act of congress. 

Ordinarily, the later act of congress would prevail- last in time rule. 

This court (in Federal court, southern district, NY) does NOT follow this rule. They avoid the last in time rule- say there is nothing in the statute that says they are overriding the treaty and if they wanted to override it, they had to explicitly do so. 

Atik: two things done wrong from a legal standpoint:

(1) what else could congress have meant?- if PLO had 25 offices throughout the US and the mission to the United States, one might think that they meant to close the offices but not the mission. Here, however, there was nothing else but the mission to the united, no other PLO presence in US. So, court is pretending that there is an ambiguity, its being disingenous, 

(2) decision restricts congress in a way that our traditional understangin of hierarchy doesn’t permit. Seems to say that if you want to override a treaty, you must say so. There is no amibuity in this case, silly to require congress to say “we mean to override a treaty”, Atik doesn’t see where court has the authority to require this. 

- this case suggests that in order for it to have the last in time effect, congress has to label it that way (atik doesn’t find this very convincing)

So, is this just a bad decision or are they rethinking the last in time rule?

- clearly the court is doing this for policy reasons, want to keep the UN happy, treaty obligation is clear, but is it their power to do this. Under what theory should an act of congress be thrown away by a court- court finds an ambiguity but really they just invented it. 

Note 2, 288- Reagan administration decided NOT to appeal the case. 

- theory of political grandstanding- this outcome might have been the preferred outcome for the president AND congress. Congress is just passing something politically attractive but avoiding the consequence by just getting a judicial check. 

But this isn’t a constitutional question, its just a treaty. 

Chevron doctrine- rule of interpretation, says that when there is a statutory ambiguity, an agency’s interpretation will be upheld whenever reasonably. 

Charming Betsy: doctrine of statutory interpretation. When a court construes a statute of the US that is ambiguous, the court should prefer an interpretation that is consistent with the international obligations of the US over an interpretation that is not consistent with the international obligations of the US.

- court should interpret an act of Congress when there is an ambiguity so that it avoids a conflict. This is only when there is an ambiguity. 

Plain meaning rule: when there is a rule that is plain on its face, that rule is to be followed (this is where Atik has a problem with the last case, feels there was no real ambiguity there. They are pretending that there is no conflict but rather there is just an ambiguity)

So, if we have a prior treaty and a subsequent statute, if there is a conflict under the plain meaning rule, the statute trumps the treaty. 

But if the subsequent statute contains an ambiguity and there is a possible interpretation that is consistent with the treaty, the court should give that interpretation thereby denying that there is a conflict. 

Reagan administration doesn’t appeal and also Congress doesn’t pass another statute (they just had to pass another that said the magic words that they intended to..)

All of this is US law.

International law is a stark contrast- Art 27 of Vienna convention- a state ay not invoke internal law to justify failure to perform a treaty obligation (so they can’t say oh, Congress passed a law, that’s why we didn’t perform our obligation)

- basically saying that an internal law will not discharge an international obligation. 

Can the President Violate International Law?
Book p. 289- both Breard and PLO courts were asked to rule upon apparent conflicts between international laegal norms and domestic legislation. But president also has independent constitutional authority as treaty maker, sole organ of he state in foreign affairs and as commander in chief. 

What if president acts in a way that conflicts with international law- cites pacquete habana.- bound to apply international law when no controlling executive or legislative act exists 

Below case arose out of the detention of Cuban citizens in 1980 on a boat. Pl’s were two groups: (1) those who were guilty of crimes committed in Cuba and some mentally incompetent- this group never paroled into country. (2) all others on boat who were paroled into country but whose paroles were subsequently revokes.
Both groups being detained in the Atlanta penitentiary during case:

Garcia-Mir v. Meese (11th cir 1986) p. 289
· Paquete Habana: courts are bound to apply int’l law when no controlling exec or leg act

· Controlling legislative act

· If there is an act of Congress inconsistent with CIL, the act of Congress always prevails; therefore CIL doesn’t have the power of a Constitutional norm, which will always sweep away a conflicting statute

· If int’l norm saying no executions of people who commit crimes when a juvenile, 3:30

· Controlling executive act: this case

· Facts of case

· Cuban refugees who were criminals and people with serious mental illnesses, generally viewed by Americans as being undesirable

· These individuals weren’t given the same rights of residency as were generally accorded to Cuban refugees

· They were in state of limbo for a long time

· For immigration purposes they weren’t admitted to US, but Cuba wouldn’t accept them back

· No other country would take them in

· Held in Atlanta federal penitentiary

· Issues

· Can people be put in prison simply because their request for residency in US has been denied and their country of origin is unwilling to receive them?  

· Can administrative determination of Attorney General (Meese) be a controlling executive act in the sense of Paquete Habana, which would override any CIL law argument that could be asserted?

· Wasn’t clear who could make a controlling executive act

· It was clear the President could

· But it must not mean anyone who operates under the apparent authority of US gov

· If so, Paquete Habana itself would have failed, since the fishing vessels were seized by a law enforcement officer of the executive branch

· This case: Attorney General; a significant leader, but lower than Pres

· Court: AG and other cabinet officer’s determinations can be controlling in terms of Paquete Habana; not subject to challenge by CIL

Self-Executing Treaties (SEE BOOK- p. 293 notes- for examples and tests on how to tell if a treaty is self executing or not)
· Only self-executing treaties are “Law of the Land”

· Non-self-executing treaty obligations must be enacted into law by Congress (or otherwise “executed”) in order to have effect in US courts

· British system: all treaties need to be domesticated by an act of parliament

· US diverts from British view, since Constitution says treaties are law of the land; so it opens possibility of treaties automatically having validity in US legal system

· Courts have softened this view considerably by creating doctrine of self-executing treaties

· Only self-executing treaties have this quality of automatically entering the body of US law

· Non-self-executing treaties require Congressional enactment; they create binding int’l obligations, but not any rights within US without subsequent enactment by Congress

· For every treaty, we have to ask if it’s self-executing or not

· Very messy area

· Sometimes it’s clear from the start whether SE or NSE

· Example: Typical US RUD to a multilateral treaty: Understanding that the treaty is NSE; creates int’l obligation, but won’t be part of US domestic law without Congressional enactment

· Sometimes whole classes of treaties are deemed to be SE

· Binational tax treaties in US typically are SE

· Vienna Convention on Consular Affairs (from Breard): SE; courts aren’t searching for a statute in enforcing it

· SE is a US notion

· Dualist state e.g. UK, would say a treaty cannot be SE

· Monist state, e.g. Mexico, would say all treaties are law

· Peculiarly American doctrine to have this middle-ground position

· Other countries have followed this, but USSC created this doctrine

Interpretation of Treaties (p. 194-316- skimmed)
Book: p. 294- the basic international legal norms governing treaty interpretation are set out in the Vienna Convention on the Law of Treaties.

Questions also arise frequently in domestic legal systems.

In US some questions of treaty law are governed by the constitution.

- what happens when president and congress disagree over a treaty’s meaning- is president bound by senate, how to tell what a collective body like senate thought.

The questions brought up in 1980s when Executive branch announced a controversial “reinterpretation” of the Treaty on the Limitation of Anti-Ballistic Missile Systems:
This treaty is premised on the strategy of mutual assured destruction (MAD)- the theory that neither superpower would launch a first strike if it lacked a defense to enable it to survive a retaliatory secong strik. 

So, two sides enter into treaty to restrict the ability to develop or deploy anti-missile systems.
– ABM Treaty, p. 294

· MAD: US and USSR idea that as long as each country knew its demise was assured, neither would start nuclear war.
· Part of essence of MAD is that to be able to defend yourself is threatening, since both parties are equally exposed; once one party can defend itself, it’s destruction is no longer insured, and that party can attack

· Eliminating the ability of a country to defend itself from nuclear attack seen as necessary to preserve MAD

· Once the idea of anti-ballistic missile system seemed possible, both US and USSR moved to outlaw them

· 1972 ABM treaty passed

· Art I: Each party undertakes not to deploy ABM systems for defense

· Art II: ABM system is a system to counter strategic ballistic missiles

· Art III: Each country could protect its national capital with ABM
· Art V: Each party undertakes not to develop, test, or deploy ABM systems or components which are sea-based, air-based, space-based, or mobile land-based

· This system stays in place for over 10 years

· Treaty was signed by Pres Nixon, ratified by 2/3 of Senate

· When Reagan comes into office, he wants to rethink the Cold War

· Reagan devised Strategic Defense Initiative (“Star Wars”): US would construct platforms in space with laser-guided systems that would attack missiles from above

· Reagan had to confront treaty of US saying US couldn’t devise such a system

· Pres clearly can’t abrogate any treaty at any time: when you abrogate a treaty, you are in violation of the treaty

· For political reasons, Reagan didn’t want to abrogate the treaty

· Instead, he took the position that the treaty was still in force, but Reagan admin would interpret the treaty differently than it had been interpreted

· Issue: what discretion does executive have to change its interpretation of a treaty?

· New interpretation: the treaty only banned technologies that we understood ABM to be at that time; and SDI is something new, therefore not banned by the treaty

· Teleological interpretation of treaty (looking at general purpose of treaty): any ABM system is disruptive to MAD policy and is therefore prohibited

· How should we interpret a treaty?
· From perspective of int’l law: Vienna Convention on Treaties

· ICJ would use this method

· But no way US & USSR would not give the case to the ICJ

· Vienna Art 31: A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose

· From perspective of domestic actor

· President: do we employ SDI or not?

· US has to be able to defend its actions as being consistent, since Reagan didn’t want to abrogate the treaty

· US courts generally don’t follow int’l law perspective

· Issue: can a subsequent administration change the interpretation that was adopted at the time of original ratification of the treaty?

· President submits treaties to Senate for “advice and consent”

· When ABM Treaty brought to Senate in 1972, Nixon admin told the Senate that it meant we would not develop any system that would destabilize MAD

· This was continued into the Carter admin

· Similar to situation in Carter-Goldwater case

· If the advice and consent of the Senate is based on an interpretation of the president, should a subsequent admin be able to change that interp (as a matter of domestic law)?

· Does it matter what the Senate thought when it ratifies a treaty of US?

· Treaties have a statute-like role, and so analogy can be made to looking at legislative history and intent

· But treaties aren’t unilateral acts; they have another party to them (in this case, the USSR)

· The partisan debating between the Pres and Senate shows a disregard for the USSR’s interpretation

· Atik: agrees with Soafer interpretation, that you should look to shared interpretation and not the Senate’s interpretation, because the Senate is acting unilaterally************ (see p. 297 for Sofaer)
Ratification and Intent

· Is the Senate’s understanding relevant to the international obligations contained in a treaty?

· Is the Senate the appropriate “brake” on changing Executive interpretation?

INF Treaty, p. 298

(Book- Treaty on missiles a year later, number of senators sought assurances that the treaty would not be subject to the same type of reinterpretation as the ABM treaty. When they didn’t get assurances, Foreign relations committee revised Senate Resolution 167, called the Biden Condition- to reaffirm the long-standing practice and the long standing principle that the shared understanding of the Executve and Senate, as reflected int eh Executives formal representations, is fully bindins. 

· Biden Condition: the Senate understanding at time of ratification should be frozen

· Problem: assumes Pres will give a truthful interpretation of treaty to Senate

· If changing interpretation, Pres needs to go to Congress to get another 2/3 vote

· Atik: no Pres will ever agree to this inability to change an interpretation based on changing policy considerations

See notes p. 300-302

Vienna Convention on Treaties- Interpretation

Art. 31- General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended.
Art. 32- supplementary means of interpretation

- Note limits on recourse to travaux preparatoires

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31:
(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable
Opening and Closing the courthouse door to international law claims (p.302)
Book: States have a number of reasons for accepting or rejecting international legal claims in their domestic court systems. We will now look at some specific statutes and doctrines that explicitly either open or close US courts to international law claims. 

- look at which political and institutional forces tend to support or oppose use of international law norms in US courts. 

Problem: Marcos elected pres of Philippines in 1965- orders a new constitution that eliminates term limits and gives him sole authority to rule Philippines. Martial law imposed so not much political dissent. Lots of arrests and torture for opposition. In 1986 “Peoples power” movement deposes Marcos. He flies to Hawaii and takes lots of gold and jewels with him. When he arrives many lawsuits are filed against him in US courts for human rights violations. One for false imprisonment, kidnapping, wrongful death. Also class action suits for torture and arbitrary detention. 

Then Republic of Philippines filed actions in state and federal courts in CA and federal courts in NY, NJ and TX to recover 1.55 billion that marcus allegedly stole form national treasury. Issue: should US courts hear these suits. 

Alien Tort Claims Act

Book p. 303- some of the claims against Marcos were filed under the ATCA- originally passed as part of the judiciary act of 1789. Rarely used for nearly 200 years, then in 1980’ 2nd circuit decided Filartiga under he ATCA- decision hailed by human rights advocates and a flury of HR litigation in US courts- this litigations sparked heated debats over the desirability of adjudicating international HR claims in US. 
Tel Oren is an influential and thorough discussion of these issues. 

· “The district courts shall have original jx of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the US.”  28 U.S.C. §1350

· Basis of jx for litigating human rights claims in US courts

· “ATCA reaches the conduct of private parties provided that their conduct is undertaken under the color of state authority or violates a norm of international law that is recognized as extending to the conduct of private parties.”

· Since Filartiga, ATCA is the jurisdictional basis of US courts to hear human rights claims

· Is ATCA a pure jurisdictional statute?

· ATCA had been a completely dormant statute

· Theory of jx beyond diversity or federal question

· Creates jx in fed dist court by an alien for a tort committed in violation of law of nations or US treaty

· Available when both alien and defendant are foreign nationals

· No nexus with US necessary

Filartiga v. Pena-Irala (1980), p. 304

· Opponent of Paraguayan government, 17 year old son is tortured and killed by police chief in Paraguay

· Attempt to prosecute in Paraguay fails

· The lawyer on the case was arrested and threatened with death, resigned from case

· Sister of decedent comes to US; while there, she hears that the police chief who had killed her brother was in NY

· Sister begins this lawsuit against the police chief, causes service to be effected on him

· Subject matter jx is based on ATCA

· Personal jx is based on presence in NY

· Issue: does district court have sub mat jx against Pena?

· Pena’s argument: a nation’s treatment of its own citizens is not part of the law of nations

· This comes from traditional view of int’l law: what happens domestically is not part of int’l law; based on sovereignty, exclusivity

· Court’s opinion: talks about how int’l law has changed from the traditional notion, esp after WWII human rights violations

· Court: CIL has advanced to the point where it is a violation of CIL for a police chief to torture and murder a political opponent

· Another possible interpretation: interpretation of the statute when passed (1789) is frozen in time, and since what Pena did wouldn’t have been a violation of CIL then, it isn’t now

· Atik: 2nd example, along with Paquete Habana, of US court doing int’l law

· Court: torture is a violation of law of nations in 1980

· Looks at language of UN Charter, GA declarations

· No dissenting votes in Declaration Against Torture

· Prohibition of torture in ICCPR

· National practice

· Constitutions of 55 nations prohibit torture, including US and Paraguay

· Cannot find a state where torture is lawful

· Just because there are breaches of a norm, doesn’t mean the norm doesn’t exist

· Court: we do have jx to hear this case

· Therefore, this opens up the prospect that human rights violations that occur on the other side of the world can now come to US, and if they get personal jx over D, they can have a hearing in US court; possibly get large jury awards including punitive damages

· However, most of the ATCA cases, except for Marcos, haven’t resulted in very substantial recoveries since the D’s usually don’t have deep pockets

· Court: not clear on whether all the work has been done for the case to go forward

· If you read it as pure jx statute, then all ATCA does is vest jx in district court, so the finding of a violation of the law of nations is only a jurisdictional predicate, and there remains the requirement that the P have a cause of action

· Alternative reading: ATCA is both a jx statute and a source of cause of action

· This debate has lasted to the present
Tel-Oren case: Judge Bork says ATCA is only jx statute

· If ATCA is purely jurisdictional, what are the potential causes of action?

· Assault

· Wrongful death

· Whose law would you use?  Would have to do conflict of law analysis.  Could be…

· Paraguayan law

· Law of jx where court sits

Alien Tort Claims Act

· 2 interpretations

· Pure jx statute

· Both creates jx and also makes commission of act in violation of law of nations actionable in US court, serves as cause of action

· Bork in Tel-Oren: ATCA is a jx statute, there must be a separate cause of action

· Atik: favors the cause of action interpretation

· Bork: using the cause of action interpretation would go against the doctrine of self-executing treaties

· This is not settled law

· As a practical matter, with respect to Filartiga and Tel-Oren, Congress solved the problem because it passed statute called Torture Victim Protection Act, which provides cause of action for victims of torture

· Another cause of action passed for victims of terrorism

· If using these causes of action, don’t really need ATCA

· Recent cases: corporate defendants alleged to benefit from a foreign gov’s violation of int’l law

· So question still remains to what extent CIL can be used as cause of action

US v. Alvarez-Machain (1992), p. 372

· Alvarez-Machain case: whether kidnapping that is violation of int’l law makes it illegal to try D

· USSC: it doesn’t matter how you get here, once you’re here, we try you

· This led to protests from Mexico and other nations

· A-M is tried, but there was no case, he was innocent of what he was accused

· In the next phase of the litigation, A-M as P has civil rights claims in courts

· Among his claims are those against Mexicans who aided US in his kidnapping

· Asserting that his kidnapping was a violation of law of nations

· Issue: court clearly has jx, but can it use ATCA as a cause of action?

Book: 314

Trajano v. Marcoa- summary judgment awarded against Marcos’ daughter, she appeals claiming that the court did not have subject matter jx, court denies that claim and says that the district court did not err in founding its jx on a violation of the jus cogens norm prohibiting official torture. 

Says §1350 was intended to provide a forum for transitory torts- torts that follow the tortfeasor wherever they go. 

Act of State Doctrine: p. 316- US doctrine that says domestic courts should generally refrain from judging the validity of another state’s sovereign/gov’t acts taken within its own territory, even if the acts violate international legal norms. This is premised on the juridical equality of all states and that doing so would cause problems amongst states. 

Marcos- p. 325

In republic of Phillipines suit to recover public funds that Marcos allegedly stole- on appeal the 9th circuit held that the act of state doctrine bars consideration of the Republic’s claims.
Dissent argues that the majority failed to distinguish between Marcos’official acts which may be insulated by the act of state doctrine, and his private acts, which are not acts of state. Rehearing en banc- on the present record, the act of state doctrine is NOT applicable because no determinations had been made regarding the capacity in which Marcos was acting when the alleged unlawful conduct occurred- See book for more detail on what facts would have made it applicable. (Kirkpatrick??)
INTERNATIONAL LAW OF JX

(329-334, 338-346, 350-366)

Int’l Law Limits on Jurisdiction, Types of Jx asserted, p. 329

Book: Limiting the reach of domestic law

- disputes arise when states seek to assert authority over persons, property or even events abroad- involve the extraterritorial application of domestic law in ways that harm the interests of other states and at times are contrary to international legal limits on the exercise of jx. 

- litigants frequently aske domestic courts to address the international legality of extraterritorial assertions of jx. Legislative and executive branches also address the issue. 

Legal limits on a state’s exercise of jx implicate both domestic and international legal norms- which may or may not be consistent with each other. 
When states assert their authority over people, things and events, for international law purposes, these assertions of authority fall within one of 3 categories:

· Prescriptive jx

· Limits on state’s ability to prescribe conduct, regulate (refers to a state’s authority or competence to promulgate new law applicable to persons or activities, typically exercised by legislative bodies but also used by gov’t authorities other than legislature)
· Adjudicative jx

· Limits of courts; what matter is it appropriate for a court to litigate (refers to a state’s authority or competence to subject persons or things to its judicial process)
· Jx to enforce

· May be possible for a court to adjudicate something, but impermissible for it to enforce something, especially if enforcing would mean relying on an extraterritorial process (refers to a state’s authority or competence to induce or compel compliance with its law through its courts as well as through executive, administrative or police action. )
· Int’l law perspective is added to the domestic perspective

· Internal questions in determining whether jx exists

· What did Congress intend?

· What does the Constitution permit?

· What are the limits that int’l law imposes on state jx?

· Even if state doesn’t have jx according to int’l law, it doesn’t necessarily mean the state will stop the case; enforcement measures of int’l law are sometimes limited

Lotus case- Permanent Court of International Justice (1927) (p. 330)
· Collision between French and Turkish ships

· Casualties on Turkish side

· Turkish court tries French watch officer under Turkish law

· France argues that Turkey doesn’t have jx to try the captain

· The accident occurs on the sea, not in the territory of either country

· The Lotus pulled into Istanbul, watch officer Demons was arrested

· Issue: can Turkey criminalize an act that took place outside Turkey’s territory?

· Had this very accident taken place within Turkish waters, this would not have been a controversial case

· Problem here is that the act took place outside Turkey’s territory

· We predicate the exercise of prescriptive jx on territory: generally, countries can prescribe behavior within their territory

· It only becomes remarkable when we don’t have territoriality as a theory

· A number of strange fictions go on when we’re in int’l waters

· We attribute the status of territory to ships, according to the flag they fly

· Ship that flies French flag is legally considered France when it’s in int’l water

· Issue: can Turkey try a French person for an act that occurs outside of Turkey?

· French argument: burden is on Turkey to identify a legal theory on which it can exercise jx; no presumptive ability to prescribe

· Turkey’s response: they can exercise jx as long as it doesn’t conflict with int’l law 

· The positions are basically mirror images of each other

· Seems like a burden of proof case

· Permanent Court: agrees with Turkey; this is the modern position in int’l law (they can exercise jx as long as it doesn’t conflict with int’l law)
· If Turkey’s argument is right, it gives rise to what is the predicament of int’l law today: concurrent jx

· Concurrent jx: there may be many acts that may be prescribed by more than one nation-state (each country may exercise jx)
· This case: no one would argue with France’s right to try Demons; Turkey has jx because Demons’ act caused effects in Turkey

· P. 333-334: effectively through series of initiatives, ultimately concluding in language that is now part of the modern UN Convention on the Laws of the Sea, the substantive result in this case has been reversed

· Modern rule: exclusive jx for penal liability of marine officers lies with the state of the flag the ship flies

· BOOK: NGO plays quite an important role here in making law.

Extending the Reach of the Territorial Principle

Book p. 338- the governing assumption in the early 1900s was that jx was territorial. With increasing internationalization of commerce and industry, gov’t increasingly viewed the territorial test as overly restrictive. Courts in US and elsewhere replaced the territorial test with one that examined whether the foreign conduct had an effect in the forum state. 

Following case is a landmark in the US development of the effects doctrine. Suit arose out of the gov’ts attempts to break up Alcoa’s aluminum holdings and to prohibit them and Aluminum limited, a Canadian corp, from engaging in international cartel. 2nd circuit adreeses whether the Sherman Act reached the Canadian corps participation in the cartel, even though most of their cartel-related activities occurred outside of the US. 

US v. Alcoa (1945) (p. 338)
· US has been more aggressive than most countries in applying its law extraterritorially

· Much of this law developed with respect to US antitrust law

· To a large degree, the US created antitrust law, although it has since been followed in many other countries

· Early on in history of Sherman Antitrust Act, questions arose over how big the reach of the statute was to apply to conduct taking place outside US

· American Banana case: USSC examines a statute, asks whether the statute reaches conduct outside of US, purely as a domestic law matter (not looking at it from perspective of int’l law)

· US courts have said Congress has the power to regulate conduct abroad, but this doesn’t ask whether this is limited by int’l law.
· When courts ask whether Congress intended to regulate worldwide or intended to limit the reach of the regulation to the US, it is treated as matter of statutory interpretation

· As general matter, Congress is presumed to have legislated within territory of US, unless there are other indications to the contrary suggesting Congress intended a wider scope

· Everything above is all domestic US law, not int’l law

· Sherman Act: every contract in restraint of trade shall be prohibited

· Issue: did Congress mean every contract in US, or in the world?

· Charming Betsy doctrine: when court engages in interpreting a statute, and there are 2 possible interpretations, 1 of which is consistent with int’l law and 1 that is not, prefer the interpretation that is consistent

· Through CB we have a backdoor limit on jx

· If Congress passes law saying “No right hand turns on red,” this could mean not in the US, or not anywhere in the world

· If the “anywhere in the world” interpretation is prohibited under int’l law, then we should go with the “only in the US” interpretation

· Again, this is only US domestic law, not int’l law

· American Banana case

· Holmes decision accords with the French position in Lotus: acts can only be determined lawful or unlawful by the country where the act takes place

US v. Aluminum Co. of America (Alcoa) (1945), p. 338

· This case reverses American Banana

· The 2nd Circuit is doing the reversal because too many SC justices had stock holdings in Alcoa, and SC couldn’t get a quorum to decide the case; therefore we treat the case as a USSC case, equal with American Banana

· Canadian company was one of co-D’s in action against aluminum cartel

· Cartel: we will continue to engage in contracts that restrain trade, but we’ll just do them outside US based on American Banana decision

· This shows why the Banana decision was untenable: to get around US law, companies could just restrain trade abroad

· Court: we will reinterpret Sherman Act to reach conduct taking place outside US

· 2 caveats: Sherman Act applies extraterritorially, but only for acts that were intended to affect US market, and did affect US market

· Alcoa effects test

· Agreements intend to have effects in the US

· Agreements do have substantial effects in the US

· Not all countries have the same attitudes about anti-competition law; might think cartels are a good thing

· The act may be legal where it’s taken, and in fact encouraged by the gov where the act takes place

· But here, the US is asserting as a matter of its own domestic law jx to prescribe

· 2nd circuit creates the effects test; not included in Sherman Act

Primary Bases of Prescriptive Jx

· Territoriality

· Effects

· Does Helms-Burton meet the effects test?

· How does comity limit the effects test?

Book 339L Alcoa effecs test quickly gained wide acceptance in US courts and US gov’t agencies and courts oftend applied federal antitrust alws to conduct taking place partially or wholly outside the US.

-estraterritorial assertion of US law gave rise to considerable friction between US and other states.

- these tension arose in part out of disagreemtnst over appropriate ssubstantive content of antitrust law and in part out of a belief by other states that foreign law rather than US law ought to regulate activity occurring in foreign territory
- these complaints prompted judicial efforts to refine the test: Timberlane is an influential attempt at doing so.

Timberlane is a US partnership that imported lumber into US from Central America and sought to establish operations in Honduras. Bank of America financed the Honduran lumber industry. Honduran lumber co financed by the bank went bankrupt and its assets passed to the company’s creidorts who sold the assets to Timberlane. After timberlane began operations in Hondurance, the bank allegedly conspired with Honduran lumber companies to drive Timberlane out of business to enable other companies financed y the bank to continue to monopolize the Honduran lumber market. Ninth circuit district court dismissed the complaint for ack of subject matter jx and on “act of state” grounds. On appeal, 9th circuit discussed the extraterritorial reach of US antitrust law:
Timberlane Lumber Co. v. Bank of America (1976), p. 340

· Introduces a comity test into whether the US should appropriately extend its antitrust laws

· Comity: takes into account interest of the other state, which tends to be the territorial state or state of nationality of one of the D’s

· Opinion commanded a lot of excitement because the 9th Circuit seemed like a concerned int’l citizen, seen as opinion sensitive to necessity of int’l operation; was thought to be the newest approach in the area

· However, Hartford Fire kills off the Timberlane approach, gives robust assertion to US ability to exercise jx without looking at competing interests of other states

Hartford Fire Insurance Co. v. CA (US Sup Crt-1993), p. 342

· Insurance companies back the chance of making a payout to you by paying for reinsurance

· Most of reinsurance market is in London

· There was a financial crisis at the time, and reinsurers wanted to change the policies CA insurance holders had

· Reinsurers only wanted to issue insurance to insurers that met certain specified conditions

· There was a popular outcry against this in CA

· CA Atty gen arg: insurance companies were colluding so that none would cover certain risks

· This seemed like a cartel from the perspective of CA

· British perspective: this is about the reinsurance market, and CA insurance companies are free to do what they want

· This is a little farfetched, since CA insurance companies react to the actions of the reinsurance companies

· Issue: should the Sherman Act reach what these companies are doing in London

· Timberlane approach would have asked about competing interest of CA in keeping consumer choice vs. UK for having a robust reinsurance market

· The reason reinsurance market didn’t want to keep these policies is because they were paying out too much

· USSC refuses to engage in a comity analysis

· Instead, USSC asks whether there is a conflict between US law and British law, and finds that no conflict exists

· US may prohibit something, and so long as that which US prohibits is not mandated by UK law, there is no conflict

· In other words, a London reinsurance company can simultaneously comply with both laws

· This fails to recognize that there might be a British interest in having the reinsurers do what they did

Other Bases for Prescriptive Jurisdiction (p. 350)
States recognize several bases, in addition to territory, upon which to exercise jx:

Nationality principle:

Book: under this principle, states an exercise prescriptive jx over their own nationals, even when they are located outside national territory. 
Defining nationality of person is easy but defining nationality of corporation is more difficult (see book p. 350 for more)
Protective Principle

· 0:00-3:00

· Developed with respect to cases re currency

· No argument among nations re this principle

Book: states recognize the right to regulate conduct outside their territyor by non nationals that is directed against hteir security or a limited number of other important state interests.

Universal Jx

Book: any state may exercise jx over an individual who commts certain heinous and widely condemned offenses, even when no other recognized basis for jx exiss. 

Rationale: the prohibited acts are of an international character and are of serious concern to the international community as a whole. States accept that: piracy, war crimes, genocide and slave trade give rise to universal jx. 

Debate on universal jx tens to center on whether to etend universal jx to other categories of acts, such as certain acts of terrorism, assaults on diplomatic personnel or kidnapping. 

· There are acts of such universal condemnation that by their nature, any state can exercise jx

· Most serious int’l crimes

· That a crime is universal doesn’t impose an obligation on any state; jx is permissive

· What creates a legal commitment for a state to proscribe genocide would be a convention or treaty

· Grew out of law of piracy, the first universal crime, since the nature of piracy was that pirates were very elusive; moved on high seas, which are outside of any country’s territory; it was more effective to say a pirate can be tried wherever found

· It’s more theoretical than real at this point

· There haven’t been many exercises of universal jx

· Eichmann is most famous example

· Other examples: Attempt to try Pinochet in Spain for crimes in Argentina, Tel-Oren (Torture Victims Protection Act creates civil federal cause of action in US for torture or terrorism taking place outside of US)

Israel v. Eichmann (Israeli Supreme Court1962), p. 353

· 7:30 re 2 questions

· Eichmann had escaped Germany and was living in Argentina, so not a Nuremberg defendant (alleged to have been senior German official responsible for organizing the internment and extermination of jews)
· Issue: Can Israel try Eichmann for offenses he was alleged to have committed outside of Israel?

· Eichmann challenges Israel’s jx to try him

· Israel’s justification for jx: universal jx

· Israel Supreme Court gives accounting of various theories of universal jx

· Principle is universally acknowledged with respect to piracy

· Second school of thought: universal jx is only a secondary theory, only comes into play where the state where the harm occurred were to decline to try the offender

· Presumably in Pinochet, this test would have been met, since Chile had no interest in trying him

· Third theory: essential nature of universal jx is that territoriality isn’t relevant; although acts carried out in discrete territories, the nature of the crime is such that every state has an equivalent right to try the offender; can be tried wherever found

· Court: doesn’t pick any one of these theories; finds that facts of case support any view

· Universally agreed now that genocide supports universal jx

· Not universally agreed that terrorism supports universal jx

· Court uses universal jx to put to rest any claim that Germany had a greater claim to try Eichmann

· Court: even if ordinarily there was some claim that Germany had a greater claim, Israel is the forum conveniens, since most of the witnesses are there

Helms-Burton Act, p. 356 (SEE BOOKp. 356-366- not even looked at** talks about EU taking US to WTO and also GA resolution)
· Most recent enactment by US targeted against Cuba and Castro

· Passed after the shooting down by Cuban fighter of Cuban-American group alleged to be dropping leaflets on Cuba

· UN found the Cessna plane was in int’l waters when shot down

· Act stiffened sanctions against Cuba; also creates cause of action in US courts permitting US citizens to sue companies who use property in Cuba that had been confiscated in Cuban Revolution

· People who use confiscated property are called traffickers

· Who are the traffickers in confiscated property?  They tend to be large European hotel chains that have hotels on land that belonged to someone else prior to revolution

· International outcry over the Act since it wasn’t aimed at Cuba but at these hotel chains

· Any person who traffics shall be liable to any US national who owns the claim to such property for money damages

· Viewed outside US as being inappropriate exercise of US jx: proscribing acts by European companies in Cuba

· Opinion of Inter-American Juridical Committee, p. 360

· When a national of a foreign state is unable to obtain effective redress in accordance with international law, the state of which it is a national may espouse the claim through an official state-to-state claim

· Claims against a state for expropriation can’t be enforced against private persons, except where the property is within the claimant state (US)

· Use by nationals of a third state of expropriated property is not against int’l law

· Successful enforcement of such a claim against the property of nationals of a third state in a manner contrary to int’l law could itself constitute a measure tantamount to expropriation and result in responsibility of the claimant state

· This law hasn’t ever gone into effect; passed by Congress but has automatic suspension feature that Pres can exercise

· Design of the law was not to create money damages but to intimidate European companies who want to do business in US and Cuba to have to choose

· Int’l view: pretty consistent in condemning the act

· Inconsistency: US expropriated land from British; how far back do we want to go?  Would be destabilizing

· EU took US to WTO, p. 361

· Political compromise preventing EU from bringing claims against US

JX to adjudicate and jx to enforce

Book p. 366- states have long accepted the general norm that one state cannot exercise its judicial functions within the territory of another state without that state’s consent. 
They have also accepted that international law prohibits the agents of one state from enforcing, without permission, their criminal law within the territory of another state. 

Sometimes though a state or some of its citizens may try to enforce its laws through direct actions in another state’s territory- ex: abduction or luring of a suspect from one state to another to stand trial. 

Seizing War criminals: Dokmanovic case, p. 366

· Dokmanovic was lured into an area where he could be arrested, handed to Hague to stand trial. He files a preliminary motion for release on the grounds that his arrest had been unlawful and therfor the ICY lacked jx over him
· This is a luring case
· Eichmann case, p. 368

· Genocide gives universal jx; but does Israel have adjudicatory jx over Eichmann’s person when they get him in a manner inconsistent with int’l law?
· Israeli agents kidnapped Eichmann and forcibly brought him to Israel to stand trial for his actions during the war. (In previous discussion he argued that Israel didn’t have jx to prescribe, then he argues here that due to the kidnapping, the Israeli courts lacked jx to adjudicate. 

· Eichmann captured in Argentina by Israeli agents

· US law: How the person gets before the court doesn’t defeat the court’s jx

· This is OK as matter of internal law, but there is still int’l law question over whether there should be repercussions

· UN SC Resolution: suggests that act not be repeated, and that Israel give reparation to Argentina; but doesn’t condemn the abduction of Eichmann

· Israel says its apology is enough reparation, Argentina thinks it isn’t (not the decision in Rainbow warrior which said that making FR look bad was punishment enough)

· An agreement between the 2 countries regards incident as closed: this is legally important because it effectively cures any violation that may have taken place

Kidnapping or Extradition? Alvarez-Machain (p. 372)

- one way that states can avoid disputes like those arising out of the Eichmann case is by entering into extradition treaties which set forth the procedures by which one state can request another sate to send it individuals charged with a crime in their state. 

Alvarez Machin is a Mexican citizen and doctor- indicted in the US for participation in a torture and murder of a DEA who was working in Mexico. A-M was forcibly kidnapped  from Mexico and flown to TX where he was arrested by DEA agents. The DEA approved the use of Mexican nationals to apprehend A-m. 

A-M moved to dimiss the complaint on the grounds that the abduction violated an extradition treaty between the US and Mexico and divested the court of jx over him. 

US v. Alvarez-Machain (1992), p. 372

· 1985, a US DEA agent is tortured and murdered in Mexico

· Exercise of police power in another country is usually considered an affront, but DEA is there under agreement with Mexico

· DEA operates in many countries with consent of host governments

· Low level DEA officers conduct operation; find out about Guadalajara doctor A-M having participated in the torture

· Proper legal recourse: give info to Mexican officials, let them prosecute A-M

· DEA agents instead abduct A-M, take to El Paso, where he is arrested and charged

· In US before US court, through an abduction that is against US law

· Issue: can US court try someone under this circumstance?

Alvarez-Machain Precedents

· Rauscher (1886) – violation of extradition treaty (doctrine of specialty)

· Rauscher was sought by US, appropriately extradited from UK under US-UK treaty (Webster-Ashburton treaty)

· Court considers whether that treaty incorporated within it the doctrine of specialty

· Doctrine of specialty: part of int’l extradition law; when you extradite someone for trial, you may only try that person for crimes specified in extradition request

· Court: doctrine of specialty applicable under W-A treaty, and therefore Rauscher may not be tried for a crime not specified in his extradition request

· Departing from extradition treaty may be grounds by which D can escape trial in US

· Relevant to A-M case because extradition treaty wasn’t followed

· A-M’s argument: Extradition treaty between US and Mexico, so abduction violated US int’l obligations under the treaty

· Ker doctrine (1886) – US can’t be divested of jx based on abduction; manner in which someone rendered before court doesn’t defeat jx of court to try

· Ker was hiding in Peru, abducted, brought back to IL to stand trial

· Ker raises issue of whether the illegal abduction is grounds by which D should be released

· Court: no

· Establishes precedent as matter of US Const law that court won’t question the manner D brought before court

· Relevant to A-M case because A-M was abducted

Alvarez-Machain Precedents

Rauscher- violation of extradition treaty (doctrine of specialty)

Ker- jurisdiction by abduction

Ker- general principle…. 

jurisdiction by abduction. 

Bounty hunter abducted Ker, brought him back to US for trial

USSC says they don’t care how he got here, prisoner not set free despite illegal abduction

Rauscher

- violation of extradition treaty

- formal extradition under US-UK extradition treaty

Redered D charged with crime other than listed in extradition request

USSC- treaty had within the doctrine of specialty that said when you sseek extradition for specific crimes, only those crimes may be charged.

Since Rauscher charged with crime other than the ones listed in the extracition hearing/other than he was extradited for, he could not be charged with the additional ones, only the listed charges or be returned to UK fro re-extradition.

- what won’t work here- just saying the abduction or extradition was a violation of International Law. 
International Law violation doesn’t have as a consequence that the criminal defendant gets to go free. 

US v. Alvarez Machain (sup crt 1992) p. 372
Alvarez Machain (AM) is suspected of being involved in the murder of a DEA.

AM’s lawyer tried to fit facts to Rauscher and not Ker, so that ocurt wouldn’t have jx. 

- outrageous case, wildly misperceived.

This case is seen as saying its ok to kidnap and individual and bring him back to the US.

The US sort of said this 100 years ago in Ker where they said it was irrelevant how you get him. 

Here, Mexico is aware of the US position from Ker. 

Treaty based argument that the lawyers for Alvarez Machain (AM) advanced in this case was:

When you have an extradition treaty, this is the exclusive means of rendering, have to have extradition hearing. So lawyers say it’s a violation of International law AND it’s a violation of the implicit implied term in an extradition treaty that extradition is the exclusive means of lawful rendering of an individual. 

But there is no language in the treaty that says it’s the only means and there is no express declaration that they will not kidnap. 

AM says its implicit, its so obvious that no one would ever put that language in- it’s a violation of International Law and its obvious if you’re having a treaty talking about extradition that that is the way you will have to get individuals out. 

Court says its silent therefore it doesn’t prohibit transporter abductions. Its not in the text, theres nothing in the treaty prohibiting what the US did. 

There is no prohibition in the treaty therefore there is no violation of the treaty and therefore the Rauchscher result is not available. 

Court does not lose jx based on the abduction, despite existence of extradition treaty. 

Ker- professor thinks that it’s wrong. 

p. 375- Reinhquist says that it may be in violation if Customary International but its not covered by this treaty. 

Says Rauscher result (getting to go home) is only applicable when a treaty is violated- only get to go home if it was a violation of a treaty. 

Don’t get to go home because it was a violation of International Law. 

Atik agrees with AM’s lawyers- for a country to unilaterally conduct a snatch operation goes against the purpose of the extradition treaty. 

In US- if you’re arrested illegally, evidence is suppressed, you don’t get to just go home because you are illegally arrested. You may get to go home if they don’t have enough evidence but they don’t just release you because you were arrested illegally. 

- So, in this case, court finds Rauscher to be unavailable because there was no express term in the treaty that was violated (despite Reihnquist’s admission that the abduction was shocking)

- eventually its found out that MA had nothing to do with it. 

Dissent- rejects all of it- says it would be silly to have extradition treaties if behavior like this was allowed. 

Points about a distinction between Ker and AM- in Ker it was a private bounty hunter that abducted ker- this doesn’t go into the illegality of the act, just the care of the actor. 

Unlike KEr, the parties conducting the illegal abduction were officers of the US. So this makes it a greater offense as it is effectively the exercise of the police power of the US in the territory of Mexico. 

Tremendous negative reaction to this case- many feel it the US sup crt expressing contempt for international law. Sup Crt didn’t quite do this but the arrest and prosecution of AM stood. 

This was a public relations disaster- US expressed that this wouldn’t be an ordinary way of extraditing. 

Later there was a further treaty explicitely stating that each country commits to not kidnap anyone from another country. 

(In the end there was a directed verdict of Not Guilty, AM returns to US in some civil rights violations cases)

Docmanovich (p. 380)
- D wasn’t abducted but he was lured to cross over the bridge where he was arrested by UN peace keepers and forcibly rendered to the court in the Hague.

European Court of Human Rights- there have been cases about abductions that are suggesting that this would be a violation of human rights. 
In this case though, its not an abduction and there is no extradition treaty implicated.

Tribunal finds that the arrest of Docmanovich is justified and legal. 

Luring is not problematic for purposes of sustaining in personam jx over a criminal defendant. 

Foreign Sovereign Immunity

(383-401)

Absolute Theory

Restrictive Theory

 - Tate letter (1952) adopted restrictive theory in US

 - Distinction between public and private acts

 - State dept advised courts

Foreign Sov immunity is different from Sovereign immunity: Sovereign immunity (SI) says that you can’t challenge a sovereign in his own courts. 

Foreign sovereign immunity (FSI): says that you can’t sue a foreign sovereign in US courts. 

In US, Sovereing immunity is that you can sue city, state and federal gov’t.

Gov’t can waive sovereign immunity- trend is to waive it. 

There are still areas where sovereign immunity attaches, but today it is mostly waived. 100 years ago it was a huge impediment. 

Rule is that you can’t sue the gov’t but this right is usually waived, its on a consent basis. 

If you’re going to sue county medical center, you’ll have to cite to the court the waiver of sovereign immunity. 

Ordinary sovereign immunity as a practical matter is not such a strong impediment nowadays because of the waivers. 

FSI, on the other hand, is still a big thing- very difficult to sue a foreign sovereign in the US. 

Developing FSI

Following case invovleed a vessed owned by two US citizens that, while going from US to Spain was captured by FR Nayr who took it to a FR port where it was converted into a FR warship. Several months later bad weather forced the ship into port in Philidelphia where its original owners filed a libel action against the ship in US district court for the return of their property. Case goes to sup crt in 1812 who upheld a claim of sovereign immunity. 
Schooner exchange v. Mcfadden (US Sup Crt1812) (p. 384
Sets out the doctrine of FSI

US ship is captured by a French navy ship. 

Ship saught refuge in Philadelphia, former owners tried to attach it. 

Court says that the ship is immune from attachment as it was an instrument of france. 

Marshall develops the modern theory of FSI which is based on the nothion of equality of sovereigns- no sovereign bows to another, can’t subject one state to the juritic process of another. 

For about 140 years the so called absolute theory was the rule in the US- as a rule of law, you can’t sue a foreign sovereingn. 

- in the US during this perios, SI is robust too- can’t sue thte US gov’t either. 

Then restrictive theory starts developing:

- develops a distinction between when the gov’t is acting a a public or private entity. 

Merchant vessels were being owned and operated by foreign sovereigns- this makes inequality- Merchant vessel A can escape arrest because its owned by foreign sovereign and then vessel B can do the same thing and be arrested because it’s a private owner. 

States have frequently acted in a commercial capacity. Ex: airlines operated by foreign sovereigns who compete with private airlines. It would be anomalous if a foreign airline could escape prosecution and US one couldn’t. 

So this disparate treatment leads to development of different theory. 

Tate Letter- p. 386.

- this is a judicial evolution from the absolute theory to the restrictive theory. 

It’s a letter from the state department advising the attorney general of the state departments position on sovereign immunity. 

State department view is given great weight. 

It is an essay on different countries treatment of the issue (like as seen in Pacquete Habana and Filartiga).

 So if other countries have this theory, US will be subject to suit and it the US uses obsolute theory then foreign countries won’t be in the US. 

Also in Communist countries everything is owned by the state so they will be totally immune. 

Next 20 years- legal mess. 

Courts understand that they are supposed to inquire about whether the act is commercial or not. 

State department sends letters but they are not really legally coherent- would recommend that FSI attach or not based on politics. 

So court wants to withdraw this discretion from the state department by codifying the doctrine of FSI. See p. 389/ 

FSI is started in Scooner, develops in interchange between courts and state department and then finally becomes statutory as it is codified in the FSI ACT of 1976

- so its in a statute, this is congresses will, if its not in the statute its not there. 

- so its not constitutionally compelled, the statute removes any kind of discretion from the political branches, its up to court to interpret the statute. 

Codification of the Restrictive Theory: The FSI Act (p. 388)

Congress passes this in 1976, it essentially codifies the US view of the restrictive heory of sovereign immunity and is the exclusive means for obtaining jx over foreign states and their instrumentalities in courts in the US. 
- provides that foreign states are immune from the jx of federal and state courts unless one or more of the FSIAs exceptions to immunities is applicable
FSIA (1976

Codified restrictive theory

Jx lies where exceptions are met

 - FSIA now held to be exclusive source for jx over foreign sovereign.

FSI may be waived

Commercial activity exception

Domestic tort exception

State sponsor of terrorism exception

Provisions of FSI ACT –p. 389

1603- definitions

(a)- foreign state includes a political subdivision (so this includes Canada AND Manatoba) and instrumentalities of the gov’t (ex: Air France- owned wholly by the gov’t)

(d) commercial activity- commercial character of activity determined by nature of the course of conduct rather than its purpose. Nature rather than purpose (important)

1604- general rule is that a foreign state shall be immune from jx in US and of US (includes states) except if it falls into one of the exceptions. 

So, what you need to do is find an exception to permit the lawsuit to go forward. 

Exceptions start with 1605 (see handout)

1605a1- not immune when foreign state waves immunity explicitely or by implication.

- if you’re drafting a contract with a foreign sovereign and you’re concernaed about a default by the foreign contract, insert in the contract a waiver of FSI. 

- usually Foreign sovereigns will refuse to waive it in a contract. 

**1605a2- very important

- idea is that when a foreign sovereign is conducting a foreign activity, they should be amenable to a jx. 

See statutory language though:

(1) Clearly conducting a commercial activity in US (so Airfrance is clearly amenable to jx in the US). or

(2)- an act performed in the US in connection with activity of the foreign state elsewhere or

(3) direct effect in the US.

- three prongs but they each require some nexus with the US. 

Note that if the act is outside the US and its connected to a commercial activity out of the US and there is no direct effect in the US, the exception is not met and FSI will apply. 

Ex: buy liquor abroad from a state owned store and you get sick- 1 or 2 aren’t met and Atik thinks 3 is probably not met either.

- generally you can’t bootstrap the identity of the victim to have a direct effect in the US. Courts usually require something more than the nationality of the victim to have a direct effect in the US. 

1605a3- rights or property taken away…property present…

- so if there is expropriated property that is exploited in the US, there is jx

- this is another piece of anti-Casto law

1605a5- tortuous act…

- this is Washington DC traffic accident- there have been a number of scandalous cases involving car accidents caused by drivers for various emabassies in Washington. 

This is for civil liability which is different from diplomatic immunity. 

Used to be that if you’re hit by the diplomat in the US from another country, there was FSI. Then this was made to make it so the drivers for foreign embassies are liable. 

This is limited to torts committed in the US- can sue a foreign sovereign for torts committed by representatives in the US. 

Final exception (not given here)- for state sponsors of terrorism. 

A country listed on the state department list as a sponsor of terrorism does NOT have FSI. 

Ex: if there is an act by Canada that is shown to be in support of terrorism, there is still FSI because Canada is not on the state department list. 

- this is a tough sell though because most of the countries on the list tend not to have assets in the US, so there is a large, nominal recovery but the judgement isn’t really enforced.

***************ATIK wrote a law review article on this- see session 18 for cite to it- assigned reading!!

What is commercial activity? (SEE BOOK p. 390)

Argentina v. Weltover (sup crt 1992) p. 391

- gov’t of argentina issues obligations to foreign banks in a crisis to pay a certain amount of dollars in the New York. 

Origianlly Argentina was a guarantor then the argentine gov’t became the direct obligator. 

When the gov’t bonds matured, Argentina was unable to pay. 

So, Weltover, a holder of one of the  bonds, sues Argentina in federal court in NY. 

Argentina says they have FSI- you can’t sue us. 

Lawyers for Weltover argue that there is an exception that permits the excersize of jx- 1605a2 commercial activity exception. 

IS the issuance of the bond within this exception- this is the issue here- if it falls within the exception than argentina is subject to jx and have to pay after summary judgment. 

IF the bond issuing doesn’t fall within the exception, then there is FSI and the case must be dismissed. 

Court says that the issuance of the gov’t bond is commercial activity. They say that congress has instructed us to look not at the purpose but at the nature. 

The purpose for Argentina’s issuance of the bonds was a public purpose- they weren’t doing it to make money, they were trying to solved a debt crisis. 

Congress says, however, to focus on the nature of the activity. 

Ex: gov’t buys 40,000 pairs of army boots- purpose is to outfit and army which is a public purpose, however, the nature of the act is commercial- purchase of a commodity, sales contract, nothing intrinsicly state about a sales contract. 

So, here, the nature of going into the bond market, issuing a security, obtaining finance through the market- this is commercial, the nature is commercial.

Commercial activity exception is met, therefore there is an exception to FSI, therefore the case can proceed, summary judgment because clearly argentina didn’t pay. 

Which prong is it: see 1605a2- the act is the default/the non payment, the declaration of intention not to pay takes place in argentina. 

- so there are some arguments here, but it seems like the safest route is to say that the nonpayment has a direct effect in the US. 

Court focuses on this third prong- says the place of anticipated payment is New York so therefore the nonpayment causes effects in NY.

- this is not a terrifically persuasive case. The argument that the nature is commercial because IBM and GM also go into the bond market- this is not that great of an argument because we generally treat corporate borrowings and gov’t borrowings differently- look at them and rate them differently. Market gives a premium for sovereign obligations, etc. 

So Atik is not persuaded that the analysis of the distinction between nature and purpose is recognized. 

Also Atik thinks the direct effect in New York argument is really just a formalism. Thinks it might just be another way of saying that there are American plaintiffs and he’s not clear that there is much than that here. 

Book p. 393: Sup Crts most recent examination of the commercial activity occurs in the following case. 
Nelson is US citizen recruited in the US to work in a gov’t owned hospital in Saudi Arabia. He repeated wards hospital officials of defects in hospital equipment that endangers patients’ lives. Hospital ignores, Nelson arrested, taken to jail, tortured, no one told him of charges, later freed. Upon returning to US, he and wife sued Saudi Arabia in federal court. Key issue was whether his claims fell within the commercial activity exception:
Saudi Arabia v. Nelson (USSC, 1993), p. 393

· Nelson was a whistleblower, and was tortured as a result

· N tried to sue in US court

· Biggest hurdle for N was FSI, case has to fit within an exception

· N’s lawyers try to fit case within the commercial activity exception

· FSIA §1605a2: No immunity for action…outside the territory of the US in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in US

· N’s argument: running a hospital is a commercial activity

· Court has to look to nature, not purpose of the activity

· Atik: Hospital is commercial; most are run by private entities; that the gov may do it doesn’t make it not commercial; this is the analysis in Weltover (sale of bonds by Argentina considered commercial)

· 8:15

· There are many things in US that are private that are provided by the gov in other countries

· In most other countries, the gov controls phone system, higher education, railroads, electricity, hospitals

· Court: looks to what the tort was (abuse of police power); does not look to the hospital at all

· Court: The tort arose from running a police force, which is a function of the state

· Saudi Arabia is immune

· Atik: court should have looked at running a hospital as the activity

· However, running a hospital in Saudi Arabia may not be a commercial activity

· Would still have to find direct effect, e.g. if Nelson has some permanent damage

· Rationale: if court found SA was not immune, it would open the floodgates to litigation; people would be telling stories of horrible things that happened to them at the hands of foreign police; such cases would be hard to prove

Antares Aircraft v. Nigeria (2d Cir 1993), p. 397

Book: Problem p. 383- Nigerian Airport Authority (NAA) is a copr wholly owned and operated by Nigeria- responsible for operation of airports in Nigerai.

Delaware company leases plane to a Gambian company who defaults on lease and don’t pay pilots. Pilots sue in Nigerian court, court ataches the plane in Nigeria and refuse to release it until Gambian company pays some fees owew. 

Gambian company makes payments that were wired from their NY bank account to Nigeria.

Gambian company then sues NAA in US District Court in NY to recover damages from detention and alleged conversion of the plane in Nigeria.

NAA move to dismiss the complaint on the grounds that the court lacked subject matter jx by virtue of the defs sovereign immunity. 

· Issue: was seizure of aircraft legal?

· Aircraft operators are suing Nigeria in US court

· P’s claim commercial activity exception to FSIA: Nigeria is running an airport for fees and is providing the legal mechanism by which the seizure of the plane took place

· The act is found to be in Nigeria (wrongful detention of plane)

· The commercial activity is in Nigeria

· Issue: was there direct effect in US?  There must be some nexus with US

· Here, the sole connection with the US was P’s nationality and fact that they lost money

· Generally, you have to show something more than harm to a US national to show direct effect

· Dissent: limited partnership has some existence beyond the ultimate partners, and this rule about financial loss being insufficient to obtain shouldn’t apply here

· State sponsorship of terrorism exception

· Passed by Congress in 1996

· Where money damages are sought against a foreign state for personal injury or death that was caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or the provision of material support or resources…for such an act

· Country must be on the State Department list of state sponsors of terrorism to fall under the exception

· Nelson case would not have fallen under this exception had it been in place, since Saudi Arabia is not on the list

· Placement on the list can be applied retroactively: if Holland commits a terrorist attack in the US tomorrow, State Dept can place Holland on the list, and people would then be able to sue Holland in US courts

Alejandre v. Republic of Cuba (SD Fla 1997, handout)

· P’s get $50M in compensatory and $138M punitive damages

· Cuba has a contract with AT&T where they share revenues on the Cuba-US phone line, but AT&T hasn’t paid it to Cuba for 50 years; P’s lawyers wanted to attach this money

· These suits are all default judgments: D’s don’t show up in court, which is why the awards are so large

Law of the Sea

(645-717)

National Limits

-Internal waters

-Territorial sea

-Exclusive economic zone 

see handouts

Law of the Sea p. 645

Traditional Rule: a country’s territory extended 3 nautical miles from shore (as far as cannon would shoot)

- beyond 3 miles is high seas, which have long not been controlled as a legal matter.

What does it mean that it was territory of another country- exclusivity, relatively unhindered ability to exercise jx although int’l law now imposes limits just as it does within land. 

However, water not the same as land. 

Right of refuge- right of a vessel to come ashore in an emergency

Exclusive fishing within this territory

3 mile limit is largely anachronism (relic) now, although it still matters because US state controls 3 miles out but US federal gov’t extends up to 12 miles out. 

- bays are internal, rivers are internal, etc- these are internal waters

Originally territorial sea was 3 (how far you can shoot with your cannon), now it extends to 12 miles. 

Going from 3 to 12- there are many straights- 7 miles wide- so before there was 1 mile in the center where every ship could pass. Then when you go to 12 miles, there is no space where the ships can go in. 

So, many straits which were before international waters became national waters. This has been a problem. 

Beyond territorial sea is high sea

Idea of exclusive economic zone (EEZ)- this extends up to 200 miles from the land mass.

- legally the band from 12-200 miles is international waters. Any ship may cross may cross in this area but in the band the coastal state has the exclusive right to fish.

Ex: Seattle based fleet

- Atik thinks this is good- if only one country can fish there, they have more of an interest in protecting the aree, ecologically for example. Otherwise if everyone can come in, no one has an interest because they will all ruin it.

In the 50’s US starts developing technology for drilling petroleum offshores. 1st place this takes place is in the Gulf of Mexico. 

Once this happens, countries all around the world rush to drill in the gulf of mexico. 

US looks at the situation and changes the existing notion of territory to adopt the theory of “continental shelf”

- say the real contours of the US are on the continental shelf which extends out much further. So, they say the coastal countries have the exclusive right to the resources. 

US calls Mexico and tells them about the Continental shelf idea and agree to split it between them

- they claim this against the rest of the world, very successful for both countries. 

So- straights were choked off when the seas went from 3 to 12 miles. 

As a result there is a push to keep straits open even if they fall under territorial waters. 

Book: p. 345- law of the sea is very old but as technology develops, states start making new claims.

- much of traditional law was dominated by states and state interests,  with private economic interests such as fishing and shipping also playing a significant role. 

- in last quart of 20th century NGO’s concerned with environmental degradation that gov’ts were slow to recognize, start to participate in the legal process

0-12 miles- territorial sea

0-200 miles- EEZ

beyond EEZ- high seas. 

Seafloor- continental shelf and sea floor beyond the continental shelf. 

1982 UN Convention on the Law of the Sea (UNCLOS)- codified much of the law of the sea after1973-1982 UN Conference on the law of the sea- many different issues (p646) and competing interests such as naval sates, coastal states, shipping states, fishing states, land-locked states, nuclear weapons states, poor states and rich states. 

- final package involves a lot of seemingly unrelated trade offs

Norms- 647- law of the sea also encompasses a complex set of norms and institutions that have a high degree of respect and compliance

****concept from chapter 1- dédoublement fonctionnel- concept that states have accepted that the consequences for under cutting the regime would inure to their detriment, as other states would respond to violations in ways that would hurt the original violators. 
Territorial Waters (p. 648)
Book: issue- whether UNCLOS treated all states in accordance with the UN Charter’s basic principle of “sovereign equality”- do some states interests matter more than others, what features of UNCLOS will lead to lots of compliance. 

Book: Problem- In years after WWI, concept of MAD, need to use sea for nuclear submarines and navy, need to traverse see and typlically need to travel close to land for fuel- need to cross international straits unencumbered by the coastal states. Coastal states don’t necessarily share the political goals or philosophies of one or both of the superpowers- some belong to East or West Bloc, most in developing world have poitical nonalignment. 
Law of the Sea Convention (1982)- p. 650
- this is a great multilateral treaty, fairly comprehensive.

In human rights discussion we saw many treaties- here the idea is to have a single text to embody the law of the sea, important project for UN during the 70’s and 80’s

- largely restates customary international law. In some areas it creates new law such as the exclusive economic zone. 

p. 650- see relevant provisions with respect to territorial waters.

Art 2- coastal state sovereignty extends to an adjacent belt of sea which is the territorial sea. This is also the airspace over the territorial sea. So US can impede aircraft and ships which come within 12 miles. 

Art. 17- there is a right of innocent passage though the territorial sea

Art 18: passage means navigation through territorial sea for purpose of traversing, going to or fro internal waters, shall be continuous and expeditious, but includes stopping and anchoring but only in so far as they are incidental to ordinary navigation or are rendered necessary by force majeure or distress or to render assistance to persons, ships or air craft in danger or distress. 

What is innocent passage: this was a great conflict, there is a mutual interest of the US and Soviet Union to be able to have their nuclear submarines pass through territorial waters of other states. This was not something that was supported by many non nuclear possessing coastal states (New Zealand especially for example)

Art. 19- (1)Innocent Passage: passage is innocent so long as it is not prejudicial to the peace, good order, or security of the coastal state.
(2) passage of a foreign ship shall be considered prejudicial to peace, etc of the coastal sea if it involves any of the following

(a) threator use of force against any sovereigny, territorial integrity or political independence of the coastal state

(b) exercise or practice of weapons of any kind

(c) any act aimed at collecting info to the prejudice of the defense or security of the coastal state

(d) any act of propaganda aimed at affecting the defense or security of coastal state

(e) launching, landing or taking on board of any aircraft

(h) any act of wiful and serious pollution contrary to this convenion

(i) any fishing activity

(j) the carrying out of research or survey activities

Can’t use any threat or use of force (can’t steam your navy into the territorial sea of another nation for intimidation)

- can’t do naval exercises, saber rattling

- innocent passage doesn’t permit fishing. 

Art. 20- in the territorial sea, submarines and other underwater vehicles are required to navigate on the surface an to show their flag.

Submarine rule- must navigate on surface and show their flag in territorial waters. 

- we know this didn’t happen in the Cold war- both countries would often survail in territorial waters. 

(Art. 21-25- discuss the rules, regulations and actions coastal states may take)

- these are the general rules about coast lines but then we have different rules for international straights on the theory that generally ships do no require entry into the coastal waters but to avoid leverage (such as levying taxes for passing through like Danish) there has been recognized an ability to pass through international straights. 

Book: -p 653- most states agree to the regime set up by UNCLOS- some states that are a party still claim to maintain a territorial sea claim greater than the 12 miles. 
International Straights

Corfu channel- see map on p. 655- corfu is an island off of Greece, to the right is Albania- this zone is an international straight because its between 2 different countries. 

Case arises out of British show of force against Albanians

- british send war ships up and down the channel, one of which collides with mines that the Albanians had placed there. 

- UK brings case against Albania based on albania’s mining of an international straight. 

Albanians argue that the British right of passage did not include the right of british war ships to pass through for the purposes of threatening and making a political statement. 

- there is a distinction between territorial waters and international straits. 

International straits are territorial waters but they have different rules than coastal waters. 

Both country x and country y that border the strait will have territorial waters. There are special rules for circumstances where the two countries have territorial waters that effectively but- this is an international straight. 

Channels case/UK v. Albania (1949 ICJ)- p. 655- two countries are Albania and Greece. Brirish support Greece in struggles with Albania- british navy steams through narrow corfu channel between Greece and Albania. 

Does the right to pass through an international straight depend on the motive of the country involved/whether its innocent passage?- here the British intended to get the Albanians attention, intimidation, demonstrating the possibility of potential British intervention- UK admits that it was intended to have a political effect. 

Innocent passage is just going though, passing through to get to another location. 

Court does not look to motive really, they look to actual behavior- presence of the British political motive doesn’t seem to matter or defeat the character of what went on. Court looks at whether the guns were pointed to the shore, etc. 

Court takes the UK position- that it is an international straight (to be an international straight we need it to have a history/practice of navigating in this area, can’t just find a narrow and declare it an international straight)

- here UK shows that throughout the centuries this passage has been used as an international shipping route. 

A ship could easily go around the island of Corfu, wouldn’t really be an inconvenience but this doesn’t mean that its not an international straight. 

Court upholds british as to the fact that its an international straight and that they were doing innocent passage. So British go through the channel and do a mine sweep- clear it to make sure their ships aren’t blown up. Court, however, says that the British do not have the right to clear the mines- this however does not mean that the Albanians can legally put them there- its illegal for them to do so but that doesn’t mean that another country can go into the Albanian territory and do what the Albanians should have done

- don’t know whether this decision would come out the same today. 

International straight is not high seas- there is a right of passage but its still the territory of Albanian. 

- if Albanina puts mines out on a recognized international straight- they have violated international law. Is this an act of war? Mines are passive but they constitute the use of force- analytically we would say that Albania has unlawfully attacked the UK. But UK doesn’t have the right to sweep the mines. 

Book: p. 658-659- details after Corfu case, leading up to UNCLOS
First there was Customary international law, then UNCLOS codifies this and we get a definition of what an international straight is and Art 38- a definition of a right of transit passage. 
Articles 37-44 apply to international straights.  (p. 660)
What’s the difference between the right of transit passage through an international straight and the passage through coastal waters: there are 2 important distinctions

- compare provisions of UNCLOS- p. 661 and the provisions on general territorial water of 662. 

(1) aircraft: for territorial sea—Art 2 declares that sovereignty extends to airspace over the sea. Right of passage in art 17 refers only to ships- so we infer that there is no right of innocent passage over territorial waters for aircraft. 

- art 3 says that ships and aircraft enjoy the right of transitory passage

ex: US planes were in UK, france and spain and moracco would not grant over flight. US wants to bomb tripoly- so they flew through the straights of gibralter. They could not stop the aircraft from flying through the international straight, although sp and fr could keep them from flying over territorial. 

(2) submarines:
coastal territorial waters- art 20 p. 651- subs must navigate on the surface and show their flag. 

International straights- nothing in the rules directly refers to subs- no requirement that a sub surface when it passes through a straight. Just says that ship proceed without delay, refrain from activities other than those incident to their normal modes of continuous and expeditious transit…(everyone understands that this means that transit is subsurface- this is a way to make the coastal countries feel better because effectively they are losing- not able to stop subs from going through. 

Irony- in coldwar, this was a position that the US and Russia both held- they both had subs. 

Exploitation and protection of the water and Fish

See book p662-665 for details on Canada/spain turbot conflict

EEZ- exclusive economic zone 
Fisheries Jx case- UK v. Iceland (ICJ 1974)- p. 665
This was the turbo war- passions got very high (professor was in Spain at the time). 

- evolution of law from CIL, through ICJ into new laws. 

ICJ dispute- under the old rules territorial limits were more restrictive. 

Iceland extends their territorial waters from 4 to 12 miles- this was before the construction of the new idea of an EEZ. At the time it was either your territory or the high seas. 

Issue is whether this extension is lawful and if so are there rights that other countries have acquired through traditional fishing in zones that are now within the new international territory. 

ICJ develops idea of a fishery zone which is not quite the same as what will eventually be an EEZ. 

Recognizes that idea is gaining currency since 1974- recognizing that there may be a third kind of regime that is neither territorial nor …- its an intermediary zone where countries have some rights but its not exclusive. 

Coastal state (Iceland) has preferential rights but there are also rights that accrue for countries that have historically been fishing in the same area. 

Court is aware of overfishing- is more ecological to recognize rights of coastal states as opposed to the international regime who will just want to catch as many fish as they can. 

Court upholds rigts of both Iceland and the UK. 

- there may be a limited number of states that jointly have rights here- admonish the countries to engage each other and work it out. (weird because if negotiations were fruitfull wouldn’t be in the court in the first place)

- this is a low point for ICJ because Iceland ignores the court completely and joins the rush to declare a 200 mile zone which was more than they claimed originally

- significant breakdown in relations between Iceland and UK. 

Creates idea of exclusive economic zone- this is a triumph for the coastal states.

EEZ- created by UNCLOS- right to natural resources- includes fish, sea bed resources, it is not territory for purposes of the rules of ships- for ships its international waters, for surface shipping its high seas. It has the character of territory though as it is exclusive for fishing to the coastal state. 

- this is an enourmous grab by coastal states- high seas shrunk as all the coastal states grabbed 200 miles after UNCLOS. 
EEZ Codified in UNCLOS – p. 660- (Art. 55-63)

- this is a compormize- careful provisions grantn vast rights of control to coastal states, while still preserving some noneconomic high seas rights for the international community. (book p. 669)
Art 61- coastal state can set the allowable catch and the obligation through conservation management to make sure that living resources are not over exploited. 

Art 62- optimal utilization of the living resources- to catch as many fish as you can without harming the overall health of the stock. In situations of surplus, there seems to be an obligation to fish. So it would be wrong for the country to exclude others and then not use the resources for itself. 

- this is not a particularly green provision, not clear whether 62 would be enforced now. 

In the Turbot story- war between spain and Canada- Spanish ships are just outside canada’s EEZ. Canada says they were fishing fish that would go in and out of the EEZ (called straddling stock). Whether Canada is right or not, it doesn’t have a right to arrest a ship outside of its EEZ. 

- problem of arresting ships on the high seas is that it is a very exceptional remedy. 

Within EEZ you have a right to enforce but outside no. 
- p. 673- there is overfishing of the straddling stock just outside of the EEZ- at Earth Summit, gov’ts and NGOs accept the need for a special agreement- 1995- see p. 673 for agreement
Last year- the US arrested a ship on the high seas that was traveling from N korea to Yemen that was thought to contain missile components. It was shocking that N korea was in this business but there was no right to arrest- it will be interesting too see whether in the post 9/11 international order whether the arrest on the high seas rule will hold up and continue to be stringent. Interesting whether US will start searching ships when they have intelligence that there might be a security interest. 

Precautionary principle in Art. 6 (found in agreement on straddling stock on p.674)
- precautionary approach calls on states to be cautious in the presence of inadequate scientific information. This is a difficult problem with fish stocks- scientists don’t have a good handle on how much fishing can be done without damaging the stock long term.

So law says that we should err on the side of caution- underfish rather than overfish. 
Book- p. 671- cites parts of charter that says anyone can fish in the high seas

p. 677- Dispute resolution under UNCLOS
Law of the continental shelf  (p. 679)
- here they talk about the Caspian sea- this is not continental shelf though, its an international lake. Law of continental shelf may help with issues here but technically its not a continental shelf (Atik thinks book could have come up with a better example)

- how do we know where one country starts and the other ends- in old days your country was as big as the area you could conquer and control. 

Caspian sea- big lake, international waters in the sense that different states control the surrounding territory. No practical reason until the development of modern drilling technology and the discovery of oil reserves, to figure out where iran starts and stops,etc. 

p. 682- describes the unilateral assertion of the US to the continental shelf. Specifically the Gulf of Mexico- US became aware of extensive amounts of petroleum reserves in shallow waters off the coast of the US. Technology had developed to make drilling feasible. US wanted to keep this economic possibility to itself. 

Under traditional notions, gulf of mexico would have been high seas which would have meant that anyone could do anything there. 

Anticipating this, US unilaterally declares that the continental shelf areas adjacent to the US would be territories of the US. 

US is not saying that the seas of the gulf of mexico is the US- these surface waters are still international waters once you get 12 miles out. 

Continental shelf only refers to the sea bed and subsoil resources. 

There is an interplay between the EEZ and the continental shelf regimet- the EEZ extends 200 miles off the coast. Continental shelf is a geographic/geomorphic idea- where the land extends out shallowly and there is a precipitious drop. 

Ex: waters are deep off of CA- continental shelf is very close to the shelf- certainly not 200 miles. 

The interplay between the EEZ and the continental shelf is that it’s the greater of the 2- continental shelf may extend farther than 200 miles in which case coastal country has the the rights to drill to the end of the continental shelf. 

Ex: Gulf of Mexico- continental shelf is greater than 200 miles so US has projected surface rights. 

Continental shelf- doesn’t apply to fish- only get 200 miles of fishing rights no matter what. 

Continental shelf rights apply to petroleum- very significant in Gulf of Mexico, shores of Venezuela, Nigeria, north sea.

This is a new idea (unlike Azou strip where you can go look at an ancient map)

- incredible grab by the coastal states of what is incredibly valuable. 

Landlocked country is not going to be very pleased about this. Ex: Bulgaria is not going to like this- suddenly US and UK and Mexico are saying that the international waters which were previously not territory are now exclusively theirs for drilling. 

Landlocked countries are going to argue that it should be divided up equally amongst states or that the coastal states can take it but they need to compensate the landlocked ones. 

Does it follow that because of an accident of geography a cartel of coastal states can just make a grab when the resources existed before, etc. 

Truman says this is a rule of common sense- resources are naturally apertinent…is the possession of the coastal state. 

Landlocked states don’t put up much of a fight though. Some call this the last grab of colonialism. 

- this isn’t pure colonialism, some poor countries benefit like Venezuela, etc. 

Having it as a common area- problem is that there can be overexploitation, however, there can also be under exploitation because if one company feels another company can just come along and destroy their investment, they may not want to invest the money. 

So, end result is: you get your continental shelf even if it goes beyond the 200 miles. 

Problem: not clear what the end of the continental shelf is. 
Book: p. 682 Truman proclamation : policy of the US with respect to the Natural Resources of the Subsoil and sea Bed of the Continental shelf- Truman declares in 1945 that having concern for the urgency of conserving and prudently utilizing its resources, US regards the continental shelf to be contiguous to the coast and subject to US jx and control. 

p. 685- UN addresses the issue raised by the Truman Proclamation

Norms for dividing the continental shelf- p. 687, 688- UN conference convention on the continental shelf

North Sea Continental Shelf Cases (ICJ-1969) p. 690
Dispute between Germany, Denmark and Netherlands for cutting up the North sea

- these countries surround the north sea. The entire north sea is continental shelf so all of it will go to be split up.

Need to know the meets and bounds. 

(Norway- not a member of the EU- they are too rich)

There is a failure in negotiation here. 

This is called the rule of equidistance: when you have two countries A and B and we’re going to demarcate the continental shelf between them, we draw a line that is equidistant between both countries. This is fairly non controversial when you have a straight coast. But coasts tend not to be straight (dumb rule)- has unintended consequences when we have frontiers on curved surfaces. 

When its on a concave surface- the country on the concave surface will be disadvantage. 

Ex: Netherlands is convex, germany is concave, so the germans only get a little shelf and the Netherlands get a huge shelf. Shape of the coast matters, not the length of the coast. 

- really stupid rule. 

- this case asks whether the rule of equidistance should be applied. Take it to the ICJ for an answer in customary international law- this is absurd because the continental shelf is a novelty, relatively new, no centuries old law. 

ICJ says that they should negotiate- this is not very helpful. They do show however that the principle of equidistance is not the dominant law here, it can apply in some situations but it isn’t the law here. 

- so Germany will get a better break than the law of equidistance but we don’t know what that is. Basically court is just saying we tell you to go be fair, this isn’t very helpful for an International Court, they do however spare Germany the harsh result of saying that the equidistance rule is the law here.

- the problem will be solved by politics, we don’t get a rule here. 

So if equidistance doesn’t work- what other elements should we consider in cutting the pie:- if they just cut it up equally, then UK would be angy- they have half of it at the time. Germany is so much bigger than netherlanads- why should they get an equal share.  

- see map on p. 689- ICJ has quite a task in allocating the North Sea

- Denmark and Netherlands seek to impose the law of equidistance- this is what is most favorable to them. 

- Law of equidistance is a pretty neutral rule but it does have a tendancy to benefit convex states and burden concave ones. 

ICJ doesn’t decide this case- just give some guidance- reject idea that law of equidistance is a norm of CIL and admonish the states to go back and negotiate- this is odd because the states wouldn’t have come to the ICJ if negotiating was working. 

- this is kind of a one of a kind case- but maybe we could imagine problems with carving up moon and mars, etc. 

Territorial model has attached itself to the shelves- we’ve rejected idea that it is high seas. 

But in a situation like this north sea example we could see a solution that excluded outside states but provided for more equitable dispersion amongst those coastal states. 

Territorial model doesn’t necessarily take economics into account: map divides the soil on ocean surface but doesn’t take into account resources- lines might divide up in a way that looks equal but 90% of the oil might be under germany’s portion. 

Drawing equidistant lines on the surface might not be the most equitable way to do it. 

- basically this just came up as a windfall to coastal states 100 years ago. It isn’t clear that the best solution to this problem is to give all the resources to the coastal states. 

- apply this to Caspian sea context- rather than just drawing lines and seeing who gets what, a more friendly way to do it might involve common management, sharing mechanism, allocation of oil fields. – the lines are a bit silly except to the extent that they capture in them certain economic resources. 
Book: p. 696- states disagree as to whether to use the equidistance methods or the equitable principles adopted in the above cases (or an even stronger various emphasizing the special circumstances of geographically disadvantaged states)

- Eventually Becomes Art. 83- see p. 696

see p. 696 for info on Art 15 having to do with states with opposite or adjacent coasts

p. 698- info on Caspian today- what done with coast, oil, etc. 
Deep sea bed p. 701
- this is just a continuation. Continental shelf has effectively been appropriated by coastal states. What’s beyond the shelf is the deep sea bed and is still communal. 

- likewise until recent developments it was not seen as having any values in it. 

Because of the opportunistic grab by coastal states there is a preemptive move made and action by UN and support of non coastal states- want to make sure they aren’t shut out of the resources like they were with the shelf situation. 

Discovery is the presence of Magnesium nodules- high value metal- whether we ever go sccop it up will depend on technology- whether it can be done, the value of what’s recovered, the cost to recover it. 

GA Resolution forstalls anything like Truman’s declaration. (p. 703)
General assembly resolution declares that the exploitation of the deep sea bed must be fore man kind as a whole- resolution has some weight but really it’s a statement (see previous notes on general assembly resolutions)

p. 703- says sea beds shall not be subject to appropriation- if GA had said this before the Truman declaration, situation might be different. 

- concerned about appropriation by states and private actors

- shall be goverened by international regime, for man kind as a whole and irrespective of whether landlocked, etc- this clearly rejects coastal state claims beyond the continental shelf. 

- so land locked country has Just as much right to this as a coastal state

Readings:

US objections to this deep sea bed regime set up by UNCLOS led to the US not entering the conventions. US rejects this but they do so in a much more supportive way than they have on other issues. 

US has NOT opposed the idea of common heritage but rather the objections are to mandatory technology transfer- think US shouldn’t be required to transfer technology they develop. 

- US also doesn’t like the notion of setting up international power to deal eventually with the exploitation, want it to be private. 

- eventual settlement- there is an agreement that looks like an amendment to UNCLOS which looks like an amendment but is not legally- so US eventually signs. 

So there is a legal regime put in place but it isn’t a hot issue right now because we do not have the technology yet. So, this is the opposite of the continental shelf case where the technology came first and then there was a grab. Here, they preempted a grab before there was the technology to retrieve it. 

- this system may not set up sufficicient incentives for anyone to develop the technology to get the resources in the deep sea bed. 

This is the law of the sea end- this is a good segue into the air issues we will talk about today. 
Book: US in and out- Deep Seabed, Hard Mineral resources act- p. 705

Seabed mining after UNCLOS

Toward a new consensus-712

International Environmental Law

(738-760, 766-776)
International environmental law is a great subject of international law- great new area, wouldn’t have been recognized a few years ago. 

Why do we have international environmental law- because most environmental problems are international in nature. 
- we’re just taking a brief overview- looking at ozone and climate problems to give us a feel.

Challenge to this area of law is that solutions often require global cooperation- issue is what to do with countries who don’t want to cooperate. 

Ex: US doesn’t want to cooperate with Kyoto which addresses climate change

Ozone regime
Vienna Convention (1985)

Montreal Protocol (1987)

- phased reductions in consumption and production

- import ban

- authorizes further adjustment by 2/3 vote

London Amendment (1991)

- Financing mechanisms

- this is one of the great success of international law. 

There had been some international environmental law proceeding this (ex: 1941 Trail Smelter- company in Canada dumping waste into US- established idea of liability for causing harm- a state is responsible to other states for environmental harm- for more see p. 738)

- problem with global issues is that its not clear which states are responsible for the problems, who should be responsible for the greatest environmental harm. 

Ozone layer- effectively envelops the earth’s surface and provides protection from UV coming in. Large amount of UV bounces off the ozone layer. 

In recent times ozone layer (OL) has been reduced- happens most in the polar regions- this is where the layer is the thinnest- virtually nonexistent in parts. 

- if more UV light gets in, cancer rates will increase

-  Freon from refrigerants, air conditioners and certain aerosols- creates CFC’s that cause the ozone to turn into oxygen. 

So there is a long period of debate on whether there is a real problem- whether ozone is threatened and whether CFC’s have anything to do with it. 

- this shows the problem of the role of scientific uncertainty- by the time the science came in that CFC’s were definitely damaging the ozone layer, action had been delayed for 10 years or so from when the first published theories came out. 

- the benefit of hind sight would be that it would have better to take action in the 1970’s rather than the 1980’s- damage would never have reached the level that it has currently reached. If by waiting for the science, we delay implementation of the solution- the problem gets worse (caution is that if science is uncertain, some don’t want to rush a solution that will be bad for economy when it could be wrong).

With ozone, the science now is clear that the OL is damaged, the whole gets bigger and smaller- exposes all of antarcitca and the southern parts of Argentina and Chile- and its growing. 

- this is a cumulative effect, even with the ban on use of CFC’s- the problem is going to get worse, its too late to stop it and its permanently damaged. Still worth doing something about the CFC’s because the problem could have gotten much worse. 

International Law success story is that effectively CFC’s have been phased out notwithstanding the economic interest in continuing to use them. 

- this is a good story about coordination and distributing costs. Also interesting about legal innovation. 
Book: p. 738- history of what went on in with environmental law. Concern over acid rain in 1970’s leads to 1979 convention on Long Range Transboundary Air Pollution (LTRAP)- which were international negotiations in both Europe and North America.- this didn’t require any reductions in emissions of air pollutants but prompted info sharing and collaborative research which causes increased understanding which leads to a seris of protocols to LRTAP that require reductions in emissions. 

1991 US and Canaga enter into a treaty designed to control transboundary air pollution between them- concerns over acid rain. 

p. 139- Background on ozone problem

Lead up to the Vienna convention

740- businesses deny that ozone is a problem/cfc’s cause it, then Johnson Wax Company voluntarily replaces CFCs, then companies want to compete for environmentally conscious consumers, US market for CFC aerosol propellants fell by 2/3between 1975 and 1977. 

1978- US Environmental Protection Agency (EPA) banned CFC aerosol propellants for all nonessential uses

US doesn’t want its efforts here to reduce pressure on other states to act and don’t want US businesses to have restrictions that other international competitors don’t have. 

March 1985- countries meet in Vienna to negotiate an ozone treaty- US pushes for a global  plan similar to the one they’d done. (US businesses support this because European CFC producers are seeing an increase in sales. 

European Community (EC) argues for restrictions not on consumption but rather on production. 
Vienna Convention for the Protection of the Ozone Layer (1985) (p. 741)
- first major instrument on the OL:

- first things to go are CFC’s and aerosol propellants- these are convenient but its not asking the consumer too much too have to use a pump. 

The tougher issue is refrigerants- not such an easy substitution

Convention:
Art. 2: (1) parties shall take appropriate measures to protect human health and the environment against adverse effects resulting or likely to result from human activities which modify or are likely to modify the ozone layer. 
- this is fairly soft- “appropriate measures”- whatever these are. 

(2) To this end, parties shall, in accordance with the means at their disposal and thier capabilities: (a) cooperate by means of research and info exchange to better understand and asses the effects on human health and the environment from modification of the ozone layer. 

(c) cooperate in the formulation of agreed measures, procedures and standards for the implementation of this convention, with a view to he adoption of protocols and annexes. 

- so the core obligation is an obligation to agree to measures that will be defined in the future. 

- there are obligations with regard to research and exchange of scientific info. 

So basically they are binding themselves to take appropriate measures when those are figured out. 

Art. 9: ****
- refers to convention and protocols to the convention: this was a framework- it was understood that not enough was known at the time to address the problem so it was anticipated that there would later be amendments and protocols. 

- there is also a remarkable decision rule at Art. 9.3- mentions agreement by consensus***************
Agreement by consensus: this basically means that there is no dissent. Uninimity means everyone votes affirmatively. Consensus means that no one objects. These are actually quite different- its harder to raise your hand and be the one person who objects than it is to just raise your hand and vote affirmatively with everyone else.
- To amend a treaty the default rule is that all the countries have to agree to it. This is consistent with the idea of it not happening if anyone objects. 

- here is says “parties shall make every effort to reach consensus”- this puts pressure on parties to encourage compromise and only object if they have a really important good faith objection. 

- then says “if all efforts at consensus and no agreement reached (So there are some parties resisting the amendment), the amendment shall as a last resort be added by ¾ of parties present”- this means that a country that persistently objects to an amendment to the Vienna convention can be outvoted and be bound by an amendment to which they did not agree. – this is not the ordinary rule of treaties, this is not how we understand treaties to work (usually if you don’t agree to the amendment, you’re not bound, you’re a sovereign state). 
The US is a party to this agreement- very interesting. 

So this is not like a treaty, its more like legislation- the essence of legislation/ordinary politics is that parties are bound by decisions of the majority- this is a super majority but this doesn’t change the fact that everyone who signs this is writing a blank check to the majority- agreeing to be bound even if they don’t agree. 

- there are no provisions here other than agreement to attack this ozone problem in a collective way

- very radically different from what we think of as international law- there are analogs- like the example of the UN security counsel (members bound by decisions of security  counsel but SC is limited to matters of peace and security).

- convention includes its annexes- where all the quantitative limitation on the consumption of CFC’s are and on the protocols.
Look at dispute settlement provision of the convention Art. 11- if parties not able to settle dispute through negotiation or mediation, they agree by virtue of this instrument to submit the issue to the ICJ (So US is bound to a decision of the ICJ on this matter, where generally its not subject to jx of the ICJ)

- this is a just a general framework but it sets up a very strong institution. 

Almost immediately after Vienna convention, its discovered that the problem with OL was worse than thought and that more action would be needed soon. 

- list of chemicals made up which rates their negative effect on OL. 

- then have to make decision on whether the decision on banning will be made on consumption or production. 

Dupont- they were the major producers of CFC’s. Dupont fortunately makes new substances that could substitute for CFC’s. The costs are more than the old technology- there is a drag on the economy in shifting away from the CFC’s. 
Book- events between Vienna and Montreal- p. 743

Essay: Ozone diplomacy- talks about chemical coverage, production v. consumption, stringency and timing of reductions- p. 744

Montreal Protocol (p.746)
- new scientific evidence shows that ozone depletion worse than thought, new advances in CFC replacements, lots of pressure from NGOs- lead to a new agreement- Montreal Protocol. 
Shortly after the Vienna convention (which sets up a skeleton) the montreal protocol comes out which gives hard rules.

- identifies substances and sets reduction targets for both production and consumption- this distributes the burden. 

- this gives hard targets for phase outs of these chemicals. 

- notice in art. 5- rules for developing countries- any party that is a developing country, shall be entitled to delay for 10 years….this is an example of international common but differentiated responsibilities- idea that different countries have different responsibilities that take into account their level of economic development. 

- worlds poorest countries are unlikely to be significant producers or consumers of CFCs- there airconditioning and refrigerating is rare. 

- in the richest countries there will be significant production and consumption but there is also wealth that can absorb the costs. 

- there is a median group too- where consumption is the issue- refrigeration brings enormous public health gains (meat not contaminated by pests, can be stored longer)- so it would be asking a lot from middle level countries to replace all of the CFC’s. 

- also on the production side- countries producing CFC’s for domestic use- asking them not to produce is same as asking them to commit economic suicide. For Dupont, however, they had the wealth and ability to create the new substances. 

- So with Montreal Protocol- there are hard numbers now, but there is also a mechanism where that those numbers can be changed by a 2/3 vote (See bottom p. 748- make every effort to reach consensus, then 2/3 majority vote of parties present)
Book: occurrences between Montreal and London- p. 750
London amendment (1991)- p. 750
- this is a further amendment to the Montreal protocol- further addresses problem of developing countries and creates funding mechanisms for poor and middle level countries such as the soviet union- can receive funds to assist in the transition away from CFC’s 

- there is also monitoring reports here

- this is very successful in that CFC’s are universally banned- there is still a black market for Freon.

- however, part of the reason this was so successful was that there was a cheap alternative, this gives us a sense of false confidence that these kinds of environmental problems can be solved (or at least helped) with such ease. 
Book: p. 753-760- promoting compliance with the Ozone treaties!!!!

Ozone regime- Compliance

“Plan and Review” approach- rather than sanctions

Note use of technical and financial assistance

- Establishment of Global Environmental Facility

Role of export ban

Development of country program with benchmarks

- Russia continued as party in good standing. 
Climate Change (p. 766)
- shares many of the same characteristics as the ozone problem but there has been much more resistence. 

- there is some scientific uncertainty here as to the nature of the problem (whethere there is climate change) and as to the cause of the problem.

Is the climate getting warmer and are greenhouse gasses a cause of that?

- science: problem is the buildup of greenhouse gasses which operate as a cap on the atmosphere for heat that enters the earth through radiation which is reflected and then bounces off the bottom of the greenhouse gasses, reflecting it again to the surface, thus warming the earth’s surface.

- idea is that Carbon dioxide (CO2) chiefly and other greenhouse gasses are being generated in an unprecedented degree and are accumulating and causing the earth’s surface to warm. 

- this is the theory (most scientists agree) but there are still some scientists who disagree. 

- CO2 is created by burning hydrocarbons- cars, fossil fuel burning, etc. 

- fixing this problem is a much bigger deal- might involve the cars we drive, how much we drive, whether we continue to use fossil fuels or should shift to hydroelectric, etc. 

- also its an issue of how much we need to do for amelioration of the problem- how much would we need to reduce in order to slow global warming. 

- this is the source of the resistance- partly denial, none of us want to carpool or buy smaller houses. Also there are production issues that have an effect on the economy. 

Ex: Saudi Arabia, is not a big fan of the Kyoto protocol because they like the idea of the use of fossil fuels. Also US isn’t a fan because we use the most electricity coming off coal and gas fire plants and our lifestyle is supported by much more greenhouse gasses than the rest of the world. 

- the rest of the world feels that it’s a global problem but the US and the western world are to blame. 

But because of the success of the ozone regime, there has been hope that there could be a solution in this arena by following the same kinds of techniques

Global Warming

Rio Framework Convention (1992)

Kyoto Protocol (1997)

- Binding targets and timetable to reduce GHG emissions



- provides limited emissions trading

- Requires 55 states representing 55% of total GHG emissions
. 

- there was a framework convention on climate change similar to the Vienna convention:

Rio Framework Convention (1992) (see p. 768-770 for info on Rio

Book: From Rio to Kyoto 770-773
then there was a Kyoto Protocol (1997) that then sets targets and timetable to reduct GHG emission. 
- mostly concerns developed countries (critics complain that rapidly industrializing states such as China and India do not have to reduce their emissions. Others say that the greater injustice is that these states have been full partpants in the negotiations, crafting rules that do not apply to them. – some say developing states should have to make the commitment or stay out of negotiations- p. 776)
- what’s unique about Kyoto is that a country can have an emission quota and if they don’t want to use it, they could sell it to another country. Idea is that you give a quota to a developing country a quota that they won’t meet and then they can sell it to the US- idea is that US causes more of the problem so they should have to pay and a benefit is that there will be a transfer of funds to poorer countries. 

- Clinton administration feels that this is too tough on the US and that developing countries are getting too good a deal. 

- US says that they are not getting credit for a carbon sink- (aka forest)- trees absorb carbon dioxide- US argues that we have lots of trees so if you take into account the amount that are trees absorb, we should only be responsible for our net output as opposed to our gross output. 

- in last moments of the Clinton administration, they decide to support it, then the Bush administration refuses. 

Precautionary principle:
Principle 15 of Rio Declaration : “Where there are threats of serious or irresversible damage, lack of full scientific certainty shall NOT be a reason for postponing cost-effective measures to prevent environmental degradation”

 - we talked about this general principle earlier in this class- idea that we should allow countries to take precautionary measures when there is scientific uncertainty.

- may be beneficial to take action prior to a scientific consensus- mitigate some of the damage (would have been better to get to the ozone layer earlier for example)

- on the other hand, there is frequently times when science points to a risk that turns out not to be there (Ex: what if the theories about global warming were wrong. Most scientists agree that there is increase in surface temperature but some feel that there are more things to understand in this complex dynamic idea. Kyoto will be costly and some political leaders don’t want to bear those costs)

Post Kyoto-
President Bush announces (March 2001) that US will not ratify

Develops concept of “greenhouse gas intensity”

- ration of GHG emissions to economic output (book p. 776- this plan would lower US emissions, is voluntary and would provide business tax incentives designed to spur investments in renewable energy and fuel- critics say the amount of emissions this reduces is too little.)
Does the US have an effective veto over any global environmental regime? (because US accounts for 25% of worlds carbon emissions, many observers predicted that if US didn’t go along with Kyoto, the process would be dead- having other states reduce emissions isn’t going to help things much- 774)
 clinton signs at last minute. Bush says that he will not submit the treaty to the Senate for ratification. So its signed but not ratified- a treaty that is signed subject to ratification does not become law. It’s a two step process of signature and ratification (many countries have this) so it does not become an obligation of the US. 

But there is a softer obligation that starts when there is a signature- a president should not sign a treaty if he does not intent to submit it for ratification- when president signs there is an implication that he will submit it to congress- there is no guarantee that congress will ratify but the president should submit it if he signs it. 

International law has the idea that once a president signs, there is an obligation not to take actions contrary to the treaty in the interim period before it is ratified. 

Issue here is that there are two presidents- what happens here is that this sets up precedent that when a new president comes in, they can effectively erase the last president’s signature by not submitting to congress. 

Issue now is there is a signature and then a disdainment of it- so what position is US in- can US take actions contrary to Kyoto- not really a good answer for this right now. US is in a different position international law wise than if there had never been a signature. 

- Europeans have gone ahead and started implementation- which means reduction in emissions. Rationally, it doesn’t make sense for the Europeans to go it alone- they have less emissisons, won’t make that much of a difference. 

However, this will put pressure on the US and they are acting as a leader. 

If the studies are correct, action must be taken sooner or later- the science is still in dispute however. 

- if nothing done, science says there will be flooding, desertification, draught, huge migrations of people, drive large waves of immigration northward.
Book: post Kyoto and bonn meeting-p. 773-776
International Trade/Investment Law/Economic Law
(805-818)
- important areas of international law- we’re doing a brief overview. 

There is a rival to the UN as the central international institution- this is the world trade organization

UN is thought to have general authority- specializes in security though
WTO
- only has jx over economic exchange- this is a huge area though
WTO is a permanent organization- has secretary, civil servants, etc

- administers a series of multilateral treaties- most of important of which is the 

GATT (1947).

- in 1995 the WTO was made to administer the GATT and some other treaties. 

What distinguished WTO law is that the WTO has an internalized dispute resolution mechanism- this  means that if a country deems another WTO member to be defaulting in its obligations there is mandatory jx in the WTO’s dispute settlement body. 

- this is a real important contrast from much of the rest of international law where mostly when a country is though to be acting outside its obligation, there is little more to do than pointing a finger- you can resort to the ICJ but countries only do this when it is beneficial to both parties to go there. 

In WTO there is something like a permanent court- declares countries to be in violation of their obligation and permits any country to take compensatory or retaliatory measures if the country doesn’t comply. 

WTO law is a lot more like hard law, more like our national law. 

There have been a large number of disputes under WTO system. 

System: preliminary determination by a panel of experts, then a review by the appellate body which is a permanent set of judges who write long detailed decisions. 

- so we know more about the content of WTO law because info has been elaborated in decisions.

Readings give us a flavor of the kinds of issues the WTO tackles. 

Shrimp turtle case- one of first major WTO decisions involving a US ban on shrimp from countries whose internal legislation does not mandate the use of turtle excluder devices. 

- this is a reprise of an older GATT case called Tuna dolphin

Tuna dolphin (see book p. 805)
Product regulation v. process regulation

Extraterritorial protection of animal health or life?

Validity of intermediary country boycott?
1990 case between US and Mexico. There is a zone called the Eastern Tropical Pacific where there is lots of tuna- in the ETP there is an unusual biologic association between tuna schools and dolphins. Huge schools of tuna below the surface and dolphins who swim right on the surface. Fisherman look for dolphins to know where the fish are. 

Boats use trawling devices- huge nets that create a permiter and haul the fish up. 

Problem is that dolphins are being dragged up as well and killed. 

US implements domestic measures with respect to tuna harvesting- prohibits US flag tuna boats from using purse-sein masts (described above) and pass legislation that tuna companies should write “Tuna friendly” on their cans. 

- this legislation only applies to US fleets- puts San Diego fishers who fish in ETP out of business. 

At this point it is just a unilateral act of the US, doesn’t impede Mexican fleets from fishing however they want- for every US boat that doesn’t fish anymore, another Mexican fleet will just replace it so really no dolphins are being saved. 

Animal rights people and out of work fisherman form a coalition

- what follows is a second piece of legislation. Congress does not have power to regulate Mexican boats directly, so they do the next best thing and pass an import prohition- no tuna can be imported in US except from countries who adopt a fishing regime similar to the one the US had in place. 

- this gets Mexico’s attention- they largely serve the US market. 

- so this becomes an international trade case- goods should not be discriminated against based on nationality- Mexico should have just as much access to US market as anyone (this is a prime idea of international trade law)

Tuna is tuna is tuna but it’s the process of getting the tuna that is the policy problem the US is having. 

So, if you can ban a tuna based on process, couldn’t US ban clothes made in sweat shops?

GATT says no- US can not do this, it is a sovereign decision of Mexico how they do their fishing. US signed on to GATT and through this, they can’t do something like this. 

Shrimp Turtle

- similar story- sea turtles are endangered, getting caught up in shrimp trawling. 

Here there is a special threat, with the dolphins it was just that people don’t like individual dolphins dieing for no reason. 

So here, the turtle issue is much more urgent because of the international consensus about saving endangered species. (with dolphins- that’s more of an American thing, not everyone cares about sea mammals like we do- ex: what if India placed a trade ban on us until we stopped slaughtering sacred cows)

- US legislation requires that shrimpers use a Turtle Excluder Device- little flap in the net that allows turtle to get out. 

- cost of getting the TED is not prohibiting- its not going to put you out of business. 

- US legislation says that US boats have to use TEDs. 

Then there is more legislation that bans shrimps from countries that don’t implement legislation that requires the use of TEDs (there were exceptions for areas where turtles are not found). 

So issue is again, whether US can do this. 

Another legally significant fact is that some of the endangered turtles do pass in and out of US territorial waters which is different from tuna which are in the high sea. 

(There was a long dispute as to whether a country could take steps to protect animals that were outside of their waters- there is an exception in GATT for protecting animals in your own territorial waters. There is a part in the treaty that talks about animals but doesn’t say whether they have to be in your territory or not- so some argue that a state doesn’t have interest in animals that aren’t in their territory. Court just points out that some of the turtles pass through so they don’t have to answer the question as to whether the animals are territorial. So its still an open question as to whether the exception for protecting animals only applies if territorial animals are involved.)

- most of Carribean countries bring themselves into compliance by making legislation mandating TEDs- their arms were twisted though. 

Court decision- unexpectedly, extends it to all shrimp everywhere in the world. 

So the import prohibition wound up applying to Malaysia, Thailand, India, etc- all countries who shrimp. – they didn’t expect themselves to be subject to it, and when they were, they take the issue to the WTO

WTO- in part upholds US’s right to do this kind of measure in principle but in application they strike it down because Malaysia, etc wasn’t given same opportunity to install and get ready for it as the carribean countries were. 

So, in end, US lost- was required to fix the discriminatory aspects of the law.

But, the law still stands and through this measure, TEDs have been adopted in many other countries. 

Even though US looses, it is the first case that allows the idea that US can do this, allows them to control process- panel excepts notion that US can control other countries regulatory systems in this way. Here there is an international consensus that turtles are threatened and also at least some of the turtles are territorial.  US just looses because of application. This sort of overturns the tuna dolphin Gatt case and sort of opens the door for US to be able to do this- they were at least able to do so in this situation because of the international consensus on saving the endangered species.

Investment Law

- if trade quintisential involves Country A making something and shipping it to country B, investment is a paradigm- it involves just making something in country B. 

- outsourcing- originally had been light manufacturing jobs, then it expanded to computer technical support- call someone for help and they are in Bombay, now there are overnight legal research firms that are in India- lawyer can put some work in at end of day here and there are lawyers in India with full access to westlaw and lexis who can turn around memos for the next morning. ($$$$).

When we talked about the human rights case- we talked about espousal- notion of state responsibility with respect to aliens- this spawns modern human rights law and modern investment law- idea that international law requires the treatment of aliens to have a minimum standard. 
Aliens are people and companies. 

Host state- state where the investment takes place. 

Home state- state doing the investment

There has been general internatonal law on the topic- if a country that was a host state was deemed not to have met minimum standards with regard to CIL, then the home state could point the finger or pull political levels like not giving foreign aide. 
But, how can a weaker country secure minimum standards treatment?- this is a problem.

Another problem is that it isn’t automatic that the effected company can get the attention or support of its home state.  (ex: US can’t investigate every companies complaints)

Major advance (depending on your view): creation of compulsory jx for investment disputes: NAFTA Ch. 11 (see book p. 812-813)
- called Nafta Chapter 11- part of NAFTA, creates a set of substantive rights and a remedy. 

All 3 nafta govts (US, Canada, Mexico) submit themselves to jx of an arbital body/panel- so any company can bring a grievance and these gov’ts can’t run. 

- these panels are empowered to give monetary judgments if the host countries are found to have violated NAFTA. 

- so a company can bring a claim, even when its home country is not supportive of its claim, you have a rights. 

-can get a monetary damage award from the country and country can’t try to use sovereign immunity- so the award will be enforced. 

Cases in this area have been controversial:

NAFTA Article 1105(1)

Each party shal accord to investments of investors of another Party treatment in accordance with international law, including fair and equitable treatment and full protection and security

-NAFTA art. 1105(1)- this is the minimum standard of treatment: treatment in accordance with int’l including fair and equitable treatment and full protection and security. 

- if this is breached, it becomes actionable. 
1105- …in accordance with international law

- so only a Mexican or a Canadian can challenge a US measure. A US company can not. 

So Mexican co’s and Canadian co’s have a possibility that US co’s do not. 

NAFTA Article 1110(1)

No Party may directly or indirectly nationalize or expropriate an investment of an investor of another Oarty in its territory or take a measure tantamount to nationalization or expropriation of such an investment (“investment”) except:

(a) for public purpose

(b) on a non-discriminatory basis

© in accordance with due process of law and Article 1105(1); AND

(d) on payment of compensation in accordance with paragraphs 2 and 6
-1110(1)- there is also an expropriation provision- no expropriation unless done for…non discriminatory..

- what is powerful with this whole thing is that there is a presence of a process and the possibility of enforceable monetary judgments against states. 

So states are much more exposed to claims
Nafta Chapter 11- structure is a considerable innovation in international investment law- not so much in substance but rather in process- creates a mandatory, compulsory process, can get an enforceable judgment, there will be money at the end.

- available to NAFTA investors

- foreign investors get privileges in US that national investors don’t 

Loewen (see book p. 809-814)
Are the Mississippi procedural rules “measures” subject to NAFTA ch. 11?
Loewen firm is a Canadian funeral services provider that entered Mssissippi market

Other company had contract with Fergusan to provide only their funeral insurance to customers. 

Ferguson was bought out by Lowewn which then discontinued the insurance.

(so small funeral shop is taken over by big one, former provider of insurance is substituted by Loewen’s own insurance provider, former provider’s contract is cancelled)

So issue is the alleged wrongful termination of the insurance contract:

- dispute is over between 500,000 to 900,000 dollars. 

Jury verdict in the case is 100 million in damages and 400 million in punitive damages. 

So they wanted 500,000 from the Canadians and the Mississippi court gives then 500 million dollars- this is 1,000X what they asked for. 

In order for Loewen to appeal, Mississippi law said they had to post a bond of 125%- which in this case would be 625 million dollars. 

So loewen starts a financial downturn- try’s to settle with the O’Keefs by writing them a check for 175 million. Keefs accept but Loewen still went bankrupt. 

Loewen begins a chapter 11 case against the United States of America under the doctrine of state responsibility in international law- US is responsible for the acts of its political subdivisions which include the states. 
So Loewen begins a NAFTA chapter 11 alleging that US violated 1105(1)- that the treatment of Loewen did not satisfy the minimum standard of treatment required by international law. 

- transcript is read- much disturbing behavior is noticed- filled with many references to Loewen and its owner as Canadian or white- so plaintiffs lawyers were appealing to Mississippi colloquialism, anti foreign attitudes and racialism. 

Loewen wants 725 million dollars in damages. 

For the last 2 years this case has been in a pipeline- there has been some concern that if Loewen won a lot of money, there would be a lot of outrage in the US. 

- many people would feel that’s its bizarre for Canadians to get this money from US, would hold it against NAFTA. US gov’t would be responsible for paying Lowen this money from federal tax money- anonymous NAFTA people forcing US to pay this- this steps on sovereignty. 
In the end- Chapter 11 tribunal makes a decision:

US argues that NAFTA was meant to insure investors the minimum standard of treatment required by international law but that this was limited to legislative and administrative determinations- that courts were not covered by Chapter 11
- Court says that chapter 11 DOES apply to juritic action- it applies to all state action (this is the most important part of Loewen)
- so a Mexican disappointed by a court decision in Canada or US, can have a second type of appeal- can say it violated due domestic due process and can also argue that it violates Chapter 11 for another chance at appeal. 
The second decision made in this case was the decision on the merits (two reasons for it)

(1) Loewen went bankrupt, control of the lawsuit passed into US hands. So the tribunal sees that and says that the ultimate ownership of the claim is a US national so therefore there is no international NAFTA character and is really just a US problem. (there is lots of law that would say that it was Canadian at the time of the harm so ultimately passing to an American doesn’t matter, doesn’t make it so you loose your chance. But the tribunal said this so there’s not much we can do about it).
(2) tribunal says that Loewen didn’t exhaust its remedies. Atik says that this one is a little more valid. Court says Loewen could have gone into a federal court and made some kind of collateral attack on the Mississippi process- Atik says that this is not convincing- you’d be going to a federal court in Mississippi, probably wouldn’t buy the arguments against the punitives.

- Atik would have argued that to require Loewen to go to federal court first really does not recognize the futility of the situation. Idea that you should have gone and done something in the US first really isn’t that persuasive. 

- also Loewen was already bankrupt- going to federal could have just set aside the judgment. Going to NAFTA would have actually given then some money.
- also NAFTA rules clearly say that you don’t have to exhaust your national remedies first. 

- basically what happened here is that the NAFTA court just didn’t really want to rule on the case. 

Because ultimately Loewen’s claim is rejected, US hasn’t had to write a check to any foreign investors yet. 

Metalclad v. Mexico (p. 815)
Mexico has had to write a check though- had to write one for 16 milion dollars to a US company in Metakkad v. Mexico, involving local toxic waste disposal. 

- US investor goes to Mexico, takes to heart assurances from Mexican gov’t that there are no regulations.

- so local powers don’t go along with these assurances that the central gov’t gave. 

So the central gov’t winds up having to pay the US investor 16 million dollars. 

SD Myers v. Canada

 Meyers is a US investor in hazardous waste business- wants to transport waste from Canada to US for reclying.

Canada bans export of this type of waste, to all countries other than US, then bans export all together, then Canada repeals export ban altogether.

Myers claims the temporary export ban violated Ch 11 and wanted 20 million in lost profits and business opportunities. 

Ch 11 tribunal says that the ban was motivated to a very great extent by desire and intent to protectj and romote the market share of the enterpreises that would carry out the waste owned by Canadian nationals and that the ban violated NAFTA’s requirements of national treatment and fair and equitable treatment.

Methanex v. US
Next case- involves the producer of the prime ingredient of MTBE- this is a Canadian company. 

Governor Davis decided to phase out MTBE, Canadian company argues that this is an expropriation of its business in US

- claiming 1 billion damages

- problem in this case is that the company does not produce MTBE- they produce a chemical that goes into MTBE- so argument is that the regulatory action didn’t directly effect the company. 
Case still pending as of June 2002
- this is all a very controversial area of new international law

- anti globalists feel that NAFTA 11 poses many threats to judicial institutions and was a mistake that should not be repeated. 

Book: see notes on p. 817 for ideas.

USE OF FORCE

(Caroline, 825-853, 866-881, 888-908)
The Caroline (handout)
- so much international law in this dispute- its international law of 1840 thoguh- very old but much of it still rings true today. 

- arises from a rebellion in the british provinces lead by Mckenzy- he was a populist and the mayor of Toronto- he leads a rebellion

- its not clear whether his goals were causeing Canada to merge with the US

River flows from south to north. 

Lake Erie is the higher in elevation lake, then the river splits and rejoins around Grand Island, then plunges over the Niagara falls and then goes…
(Niagara Falls- in this area Canada is actually southwest of the United States. 

There are two islands- grand island which is in US and Navy island which is in Canada.) 

British territory on left, US territory (NY) si on the right. 

Mckeny is beign pursued by british forces- he takes refuge on Navy island- this is on the british side so its in Canada. 

- there are American towns to the North and there are british towns to the sourth. 

- McKenzy flees from Canada and is recruiting people from NY state to join in the rebellion. 

- there is a ferry called the Caroline operating on the river- it is alleged to have been bringing men and material on to navy island.

British rebels were then using their guns on Navy island to bomb the british territory. 

So British troops then decide to find and destroy the Caroline

When British troops arrive, they find that the caroline is tied up in NY (American territory)

British troops attack the caroline in NY state, shoot several people on board, then they untie the caroline tow it into the middle of the Niagara river, set it on fire and then the caroline drifts over Niagara falls where its completely destroyed. 

- the vision of the caroline floating over is really offensive to Americans- causes probs in British/American relations, lots of animosity. 

Our reading- this is some correspondence between Daniel Webster (US Secretary of State) and Lord Ashburton of UK. 

- this is the formation of the Webster-Ashburton treaty. 

- this is a general treaty between US and Canada- the chief effect of which is that the treaty sets the 48th parallel as the border between US and UK territory- this is not releveant- the point of the treaty was to create this huge frontier (thousands of miles of unmonitored frontiers)

- this had been a major irritant in UK/US relations (what UK did to the Caroline)- this is all about setting rules for two territories that share a border. 

At the time- UK has a much more powerful military force. 

- so there is a lot more going on then resolving the caroline dispute. 

- this exchange of correspondence constitutes the settlement of the caroline affair. 

(Atik really likes the writings of both men here)

- even back in the 1840’s this is all fake- it was all being composed as part of a package- it’s a form of exchange of correspondence but its not like their going to the mailbox every day:

First Webster asserts that the issue is still open, that the US has not yet received satisfaction for the destruction of the Caroline. Then he says that UK is asserting self defense so he will discuss it

- says that there is a right of self defense but that right, when it leads to the commission of acts in the territory of another, must be limited. 

- says that when UK is saying that it was justifiable use of force to protect UK territory from people who had armed themselves and were going to invade, it can be taken apart. 

- Webster refutes any assertion that the US gov’t was in sympathy with the Canadian rebels- this is a political message- saying we’re not a threat to the UK by encouraging rebels. There is also a legal message here- saying there is no US liability for permitting its territory to be used for preparation to attack another state (this is the case that the US makes for aphganistan in post 9/11- that they had permitted al queda to use their territory to undertake an attack on the US- issue was Taliban just a puppet of al queda- so the Caroline case is the beginning of this idea that ti is wrong to let your land be used to attack another country)

- Webster then says that the border is very long so conflicts should sometimes occur- basically he is saying that US can not be responsible for everything that goes on. There are no states out there so there is no way that either rthe US or Canadian gov’t could control what goes on out there. Webster is rejecting the idea that US should be liable for what happens. Webster says that all that can be expected is good faith and he asserts that US acted with good faith during the Canadian rebellion. 

- then Webster attacks the UK depiction of American participants as pirates- in 1840 a pirate was about the worst thing you could call someone (today, terrorist is about the worst thing you could call someone)

- Webster doesn’t say that the american’s aren’t criminals or that the Uk shouldn’t have a claim against them, just says that they aren’t pirates, lets keep our categories straight. 

- if someone is a pirate, there is universal jx- then anyone including UK can claim jx over them. 

- says what they were going was illegal in the US (There were laws making it illegal to support Canadian rebellions).

- says UK subjects have engaged in national and civil wars- saying if you can do it in London, you can do it in the US. 

- basically, he’s making a long case to plead the United States’ innocence. – the intensity with which he denies US culpability, Atik says, is in some degree almost like an admission. 

- then Webster says that as a matter of international law, the general law of nations does not forbid citizens of one country from aking part in the civil commotions of another state. 

- points out that the leadership of the rebellion was British.

Then talks about the doctrine of neutrality (which dominated the 19th century theme of international law)- says that US has done nothing inconsistent with US’s claim of neutrality. 

- then makes political statement that there “adventurers” were not acting in accordance with the feelings of the great mass of US people- basically saying that we’re with the UK and don’t agree with the Canadian rebels. 

p. 7- says that, under these facts, UK gov’t needs to show a “necessity of self defense, instant, overwhelming, leaving no choice of means and no moment for deliberation”- this is a famous sentence- frequently quoted as a rule for self defense. 

- says Uk has to show that their authorities did “nothing unreasonable or excessive”- so this has circumstances and then in the exercise of self defense, it must be proportional*** two things to this legal test. 

- so Webster has stated a legal test, then he goes into a discussion of the facts- says they have to show a necessity for attacking her late at night while men were asleep, setting on fire, letting float down the river, not seeing if there were innocent or guilty on board. 

- he’s basically saying he can’t see any necessity that would justify these facts. 

Next paragraph has to do with Mcloud- he’s a drunk who years later says that he was involved in the destruction of the caroline (p. 8 paragraph 2)

- Webster says that US seeks no aggrandizement by foreign conquest- says US has an absolute right of …aggression from abroad- basically he’s saying that we have a right not to have foreigners come on to our soil- do not set your foot into our country. This is very important. 

- there is then an inclosure from the president of the US- this is more political than legal. 

p. 10- Lord Ashburtons response (Atiks thinks this is better)

- says they aren’t going to deal with this with formal treaties. 

He then says, I’ve told the president the reasoning for the attack, but now I will put it in writing

- says they are in agreement as to the international law. There is an agreement about the law. 

- says that basically every state has its own territory and a right of non interference- this is classic international law. 

- then puts in the context of the treaty- says there is a huge boundary, refers to US as a country of great and growing powers (but really US is a minor state at this point), then says susceptibility…- basically saying the US is just being thin skinned, saying that they are insecure. 

- says we take it seriously and think that there should be reciprocal respecte- we’ll stay out of your yard if you stay out of ours. 

- says there may be circumstances when a situation arises when there will be exceptions made. 

- says it must be for as short time as possible, narrowest limits and in the most extroaordy circumstances.

So we agree on general principle and the possible exception which is self defense. 

So the only issue between us is over the facts- whether there was an instance in which self defense was a necessity. 

- so Ashburton is echoing Websters statement on the law, he’s agreeing to it but disagrees as to whether there was a necessity of self defense here, we agree on the law but we’ll quarrel on the facts. 

- says Webster gave an “ingenious” discussion- this is different from true. 

- says suppose an enemy is on his territory but has a long enough weapon that it can used to strike into your territory (this is like situation with Afghanistan- they’re weapons can come over here through territories). 

Says there was a short revolt in Canada that was suppressed, the criminals took refuge in NY (this is like the notion of harboring we talk about today), Canadians recruited American nationals and invaded Canadian territory of navy island (really there was no invasion though, the US didn’t invade navy island, invade refers to an international violation of territorial sovereignty and this is not what occurred here- there is no US state culpability, we don’t generally describe a rebellion as an invasion especially when there are non government actors entering a country) 

- UK is arguing for self defense when its an attack by a non state actor (this is quite like the situation with Al Queda- or is it, is the Taliban really the Al queda?)

- Pearl Harbor was an attack on the US- this fits the paradigm- when we use the phrase attack we use the passive voice. When we put it in the active voice, we can say that the Japanes attacked America. With 9/11 we can say that Al queda attacked us but we can’t really say that Afghanistan attacked us, it doesn’t fit the traditional mold. 

-Ashburton says “with no hinderance”- he’s saying maybe US didn’t authorize the men but they also didn’t stop them.

- says there are guns that have come from America on the Caroline that are now on Navy island firing at us. 

- Webster had said that there should be a show that remonstrances were made (requests for help), ashburton says that they did make remonstrances that were ignored by the US. 

- Says “reckless and mischievous people of the border”- but really there is only US of UK citizens so what he’s doing is masking over it. 

- Canadians are being fired on and Americans aren’t helping- so ultimately Ashburton is arguing that US isn’t helping them while they’re being fired on and ultimately this is what justified what they did. 

Use of force

Caroline

Ashburton- says that there must be the plain unvarnished truth- saying this is what really happened and then telling his story

- says there was no formed intention to violate the territory of the US: says that they disovered the vessel was moored to the American side and was not deterred form making a capture. – it was unexpected, no moment of premeditation, they had no plan to attack an enemy in the territory of the US, say it was altered circumstances they were faced with. 

- notes that it happened at night and it was set on fire but says that the time of night was chosen purposefully to ensure the least loss of life (remember that we know there is an obligation to avoid civilian deaths- Ashburton claims it was not callous like Webster says but rather concerned for human life)

- says it had to be destroyed by fire and was drawn into the stream for the purposes of avoiding destroying person or property. 

Says, yes it was a violation of territory but that it was justified by Websters own test which he agrees with. 

In last sentence on p. 12- says what is to be most regretted is that an apology for this occurrence was not immediately made. But in doing so, he does not yet make an apology nor does he ever. 

Where does the Webster definition come from: its just common law about when you can use self defense as a justification to what might otherwise be homicide. 

If they pull a knife you can shoot them but if you knew they had one and expected to have one, then you can’t. 

- this raises the applicability of this test, is this really applicable to international law. 

p. 13- look at intention of party- he’s saying that we weren’t attacking the US, were just protecting ourself. 

Says UK wouldn’t provke and great and powerful neighbor- here he’s really making fun of us. 

Webster’s reply: acknowledges agreement of the law again.

Repeats again that there has to be necessity that is instant…no deliberation* this is the rule.

Says our disagreement is on the facts and whether this was a necessity. 

Says seeing that it was admitted that an apology was do at the time

Says the president will make this topic of no further discussion

In private memorandum from Ashcroft- he said he said no more than was necessary to not have violations of territory in the future. 

McCloud story- this is seen throughout all the letters. 

- ashburton wants to bring this up because its an issue where he knows he’s right and sometimes its good to bring up something where you’re right to draw attention from where you’re wrong. 

McCloud was a drunk- claimed he was one of the men who burned the Caroline, he’s arrested and put on trial for Murder. 

Ashburton says UK has had ground to complain, US isn’t fully following international law either, US is making single men pay consequences for the actions of many who are only defending their country by trying McCloud in NY. 

This raises the issue of combatant immunity** this is very important principle of the law of war. 

UK says McCloud should have combatant immunity- he was acting as a soldier in the UK army engaging in combat. 

If you drop bombs during war, you can only be a POW- held captive during war and repatriated later- can’t be tried for arson because you have combatant immunity. 

If you do something that violates the laws of war- like genocide of civilians or rape- then you can be tried. 

Novelty: none of the quantanimo bay prisoners are enjoying any kind of combatant immunity

Webster- says that because of the law, federal gov’t can’t do anything about McCloud, they can’t invade on state court, why do you care anyways, McCloud was found to just be a drunk who has nothing to do with it. 

Caroline case tends to stand for the proposition that there is a right to self defense in international law. Basically its colored by what Webster said- no moment for deliberation. 

Notice: British are coming around the bend at night. The Caroline was moored- this is not a situation like a knife fight in an alley where we can analogize it to private law. 

It may have been that earlier in the day the Caroline had run guns from NY state into British territory but that is the past. 

It may have been that the Caroline would have run guns the next day had the british not intervened. 

- so there’s an aspect to the story that it might stand for he proposition in Customary International Law that there is a right to preemptive self defense. 

- the only justification for destroying the Caroline is anticipatory, preemptive. 

Idea of preemption/the right of preemptive self defense is a huge issue currently. Its bush’s justification for the 2nd Iraq war

UN charter written in the aftermath of WWII profoundly changes the law of war. 
Anticipatory Self-Defense

Does the “inherent right of self defense” include the right to take anticipatory action?
Book: p. 825- Use of force is the law that applies to decisions to resort to force both between and within states. 

- long history of seeking to place limits on the use of force, but utility of international law in this regard is subject to debate- since use of force usually involves vital interests, states frequently ignore or seek to circumvent legal constraints on their freedom to use force. 

Under Chapter VII of the UN Charter- the SC may authorize states to use force in response to a threat to or breach of international peace and security. But the power to authorize and implement is divided- council has no armed forces and must rely on member states to carry out its decisions. 
And any permanent members of the council can veto any resolution authorizing a use of force. 

No state denies the authority of international law in governing use of force, even if many states try to reinterpret or evade it. 

Art 2(4)- framers of charter expressly intended to stop once lawful practice of using force to assert legal rights or to obtain redress for grievances and didn’t want any more unilateral decisions to engage in nondefensive uses of force- instead wanted to replace this with a system of collective decision making. 

System never functioned as drafters intended- during cold war, UN SC was largely paralyzed by frequent use of the veto- especially the SU. 

States that ewere victims of a use of forces by other states could seldom count on the ideologically divided SC to issue a condemnation, much less to take action in response. 

Also the nature of warfare shifted- more internal conflicts (frequently fueled by outside support) replaced international conflicts.
States increasingly rely on self defense or state consent to justify military interventions. 

Suring 1st 45 years of charter, SC only once achieved the consensus encesarry to authorize a collective military response to repel one state’s use of force against another. – for N. Korea- Soviet union does not veto but only because its representative was not present.
At end of cold war- political environment and nature of armed conflicts shfter- SC could act with increasing frequency but demands for humanitarian intervention and more recently, demands for effective responses to terrorism have placed new strains on the Charter’s framework for evaluating use of force. 
See book p. 827-829- evolution of the law governing use of force- covenant of league of nations, kellog briand pact, etc

THE UN CHARTER (p. 829)
Art 2 (4)- “All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any manner inconsistent with the Purposes of the UN”
 -shall refrain from threat or use of force against the territory of another state

- this had been understood as outlawing the use of force, saying we can work things out in other ways than the use of force. This is to forstal the cycle of violence seen in Europe, grudges held from one war to another, response to aggressions of the Germans and Japanese.

Idea was that we’ll give the power to the UN security counsel when there is a threat of aggression and they will solve the problems. 
Art. 39- SC shall determine the existence of any threat to the peace, breach of the peace. Or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security. 
Art 41- The SC may decide what measure not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the UN to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio and other means of communication and the severance of diplomatic relations
Art 42- Should the SC consider that measures provided for in Art. 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the UN
- if non forceful measures are inadequate, the security counsel may take actions  maintain a restored international personal security. 

- so this keeps individual states from using force and it empowers the security counsel giving it a monopoly of the security counsel .

Makes the Security counsel like the cops

Art 43- shall make armed forces available to the UN- original design said the UN could have armies hat the member states would contribute to, that the SC would direct, to be on hold. (although the Military Staff Committee was created, no state ever concluded na Art. 43 agreement- p. 832)
- this is the larger charter structure in which Art 2 prohibition rests. 

Art 51 (first sentence)

“Nothing in the present Charter shall impair in the inherent right (droit naturel) of individual or collective self-defense if an armed attack occurs against a Member of the UN until the SC has taken measures necessary to maintain international peace and security

(Who determines if an armed attack has occurred?

Finally, look at Art 51- this is an exception to the entire charter, including Art. 2(4)- says nothing in the charter shall impair self defense if an armed attack occurs against a member until the SC has taken measures necessary to maintain international peace and security. 

So, the prohibition on the use of force, was not thought to disable a country from exercising force in its self defense, but there are some qualifiers:

Says when an armed attack occurs- this covers a pearl harbor situation, also covers Germanys invasion of Chechoslovakia. 

Also says it can apply to “collective”- this applies to when countries have a security arrangement with each other so they can come to eachother’s aid

Would this apply to the Caroline- no, it was an internal rebellion, not an armed attack

Its one thing to take out Afghanistan- it’s a failed state, their harboring al queda. 

But can you attack al queda in paris or Madrid?
 - this isn’t a state by state war but territory is still states. 

The other controversy about Art. 51 is the phrase “until the SC has taken measures”

- some argue that once the UN says ok we’re here, one’s private right to use force under art. 51 is cut off. 

- there’s another argument: that the rules of CIL for  self defense exist independent of Art. 51, so whereas 51 seems to preclude an anticipatory act of self defense, the US has argued that the necessity of contemporary times calls for anticipatory self defense. 

That’s al the Iraq was could be in its best light- the best it could be is anticipatory self defense. 

Cole-  US ship bombed by al queda off the coast of yemen in 2001- is this an armed attack? Or was Iraq shooting our planes that were flying over their territory as per an agreement an armed attack?- Atik says this is a stretch, even the White house hasn’t been willing to stretch it this far. 

Bombing embassies: these are still the territory of the host country, its not an enclave owning to the country of the embassy. 

- just like bombing the cole, Atik says this is an incitement but its not an invasion

Issue: bombing our marine base on guantanamo- this is clearly an attack on cuba but is it an attack on the US.

4.19.04
Art. 2(4)- Respect for national territory

Do all military intrusions or interventions (violations of territory) constitute a use of force “against the territorial integrity of any state?”

What if State applying force does not possess territorial ambition

Art. 2(4)- Respect for political independence

Does all use of force impair “the political independence” of state?
Art. 2(4)- this is the prohibition on the use of force- meant to replicate the non aggression undertakings in the Kellog Briand pact after WWI and to …Security counsel.

- beyond what it says,  it state that as a matter of CIL there is a presumption against the lawfulness of use of force

- opens up argument for what if you use force without the intent to offend the territorial integrity- what if you don’t have territorial ambitions. One argument says that whenever you do military action in another’s territory, it violates- this is what US is arguing in Caroline. 

Other argument is that if you chase people into another territory, etc, that isn’t territorial ambitions. 

- also mentions policitical independence of a state.

Exceptions to prohibition

- art 51 is an explicit one- inherent right to self defense. Big issue is whether preemptive action is ok. 

- Humanitarian interventions- potential exception that is unwritten: arguably undertaken in war in fromer Yugoslavia when NATO went in to avoid humanitarian catastrophy.

- support of self-determination- this is a cold war remnant- permissibility of a country using force to support self-determination- what’s one national liberation group may be another’s group of totalitarian thugs though. Ex: when US intervenes against gov’t in Nicaraagua. Reagan argues they are aligned with democrats against communists. 

Support of Socialism- similar to above argument, idea that Soviet Union can intervene to support socialism against capitalism

- a literal reading would suggest that art 51 is the only exception but as can be seen, there has been lots of arguing as to other possible exceptions

- with nuclear situation, there has been arguments that we need more exceptions than what the original structure gives. 

Art 51- who determines whether it was an attack- just the aggrieved country or must there be international country.
Book: Because of Col war disagreements, the SC after the Korean war, was rarely able to muster the consensus needed to authorize any coercive mearues under Chaper VII of the charter (p. 832)

- one place they were able to agree on was with apartheid. 

So for most of Cold war, states had to find justification for force elsewhere other than the SC.

Most common justifications were self defense, invitation of the lawful authorities of the state in which force was used, authorization of regional organizations or some combo of the above.

Essay p. 832- describes some of the wayse in which scholars and gov’t sought to enlarge the scope for unilateral uses of force beyond that apparently permitted by Art. 2(4) of the Charter. !!!!!
Iraq wars.
Book: p. 834- 

Iraq’s action may be seen as a weakness of international law and instiutitons- they did not deter Iraw from invading Kuwait or prevent mistreatment of Kuwaiti nationals, third country nations and foreign diplomats

- also the international response can be seen as a partial vindication of international law and institutions.

Rasis issues- under charter SC determines what actions should be taken to respond to acts of aggression and breaches of the peace ut at same time a sate that is the victim of an armed attack has an inherent right of self defense individually and collectively. 

Gulf war raises important question of how best to reconcile a state’s right of self defense with the SC authority over the use of coercive measures to resotre peace. 

- there is some continuinty between the 1st and 2nd Iraq wars (both US and Bush) but from an international legal basis perspective they are totally different. 

1st Iraq war

- from a  legal basis, this is a very clean war. This fits in to the UN paradigm in some important ways. 

(1) it was provoked by Iraq’s invasion and annexation of the sovereign state of Kuwait- this is a classic International law violation, Kuwait is a UN member, this clearly violated Art. 2(4)- it was a use of military force in another territory that threatened their territorial sovereignty by purporting to incorporate the land into theirs and eliminate their political sovereignty. Sadam had grievances but none of them were cognizable at internatl law- ex: he accusses that there have been some cheating on oil issues. 

- this is an unambiguous departure from international norms, not much debate about it. 

It triggers two different responses that are both at play here. 

(1) self defense: there was no question that Iraqs invasion and annexation triggere Kuwaits right to self defense under art. 51. Kuwait (K) doesn’t have ability to independently repel Iraq (I) but art 51 mentions collective self defense- so any countries aligned with K can come to its aid. So even if US had acted unilaterally, alone coming to the aid of K, there is nothing in the charter that suggests this would not have been legitimate. Bush sr rejects a unilateral approach but instead seeks the widest possible multilateral approach to the war- partly for political reasons to show it was an undertaking of the international community, to contribute to its legitimacy, for strategic reasons, for financial reasons- US took lion share of men and material but the war was largely paid for by others- sizable contributions by Saudi Arabia and Japan. Bush also wants the perimeter of the UN- even though it wasn’t very controversial, just want UN authority so that when US and other members of the coalition undertook the military action they did so with the full authority of the security counsel- this was a first and was historic. During cold war, UN wasn’t able to do much because of the reciprocal vetos between US and SU. Here, all five of the permanent members gave support. 

- don’t know what Saddam was thinking- clearly everyone will be interested because of the oil interests. 

So there are two theories that it was lawful-(1) collective self defense, (2) explicit authorization of the security counsel .
Book: History and decision to invade p. 834-838

Initial responses- condemnation and sanctions
A series of resolutions are sought from the security counsel that accelerate in tone. 

(on internet) Secutiry Counsil Resolution 660- this is Aug 2, the date of the invasion. calls upon countries to negotiate and we will come back to think about it later. Demand for withdrawal. 

p. 838- 661- aug 6, four days later- deeply concerned that resolution hasn’t been reached, determined to bring it to an end, mindful of responsibility and noting right of self defense. 

- there is a determination of noncompliance with par. 2 of prior resolution which demanded withdrawal. Then there are a series of steps to restore the legitimate authority of the gov’t of Kuwait- start a series of sanctions against Iraq.

- this had been classical UN thought on how a proper way to respond was.

Notice under UN chart 41, which comes first, that non forceful measures come first. 

Then later in 42 say that forceful measures can be used when 41 fails.

Here, UN does just that, they call for economic embargos- these are rarely successful. Perhaps Sourth Africa is an example of when it was successful- economic isolation to end apartheid. 

- UN and Bush are hoping that the economic sanctions/embargos would be enough to convince Iraq to withdraw from Kuwait. 

- these sanctions which start in 661 in 1990 continue in to the 2nd Iraq war in 2003. 

Iraq was still successful in selling lots of oil but it didn’t enjoy normal trade with any of the UN members. 

p. 840- Statement fro Saddam Hussein- Saddam says that the economic embargo is an act of war and in violation of international law (many humanitarians have argued that economic sanctions are a violation of CIL in that they victimize the regular people who disproportionatly bear the harm). Says if there was a problem with food shortage he would allocate it to new born babies- sounds nice but really this is saying that he’s not going to give food to the Kuwaities and then hold the international community responsible for their starvation. (book- p. 841 note 2- note that resolution 673 dmands that Iraq give food to everyone, is Iraq obligate to do so- look at ch 7 right to food cases)
SEE P. 842- For discussion of PREEMPTIVE RESPONSES
Aug 25 resolution under Decision- this is before the coalition was formed but it can be seen that US is already involved. 

- then there was some to debate as to when the SC would find that the sanctions were ineffective and resort to force. 
Economic Sanctions

Are they subject to proportionality?

Do they conflict with IHR norms? (talk about right to food!)
UN Ultimatum- Resoltuoion 678 (1990) (p. 843
- then we get to 678- 2.5 months later (read) uses word demands…then we get the word decide- to allow Iraq one final opportunity to comply- this is the ultimatum. 

Then we get the most powerful language that the SC is able to use- member states cooperating with the gov’t of Kuwait…authorizes states to use all necessary means to uphold and implement 660

All necessary means- includes force, this is the legal authorization that the first Iraq war coalition uses to act on – these are the magic words, most explicit language

- this was in Nov- the opportunity extends until the 15th of January. War doesn’t start until after that point

Who are the member states cooperating with the gov’t of Kuwait- US, UK, French, Russians- this is the diplomatic highpoint of Bush- able to be patient and put together this coalition.

Book: p. 844- depate within the US over how to respond to Iraq’s seizure of Kuwait- sharply divided- center of debate was whether to allow more time for sanctions to work. 

Think about inherent weakness of this structure- could imagine UN authorizing all necessary means to be taken by members cooperating with gov’t of Kuwait but then no one showing up. 

Ex: if there was genocide in South Africa, everyone in UN raises hand in agreeance, then UN gives general authorization to use all necessary means but no one cares to show up. 

** the SC is dependant on the existence of someone being willing to pick up the gauntlet and prosecute and action and provide the means necessary.

Here, in 1st Iraq, there was a coalition of the willing- there were people who cared about it (probably for petroleum reasons) enough to do something. It was also a broad coalition of the willing- embraces different kinds of countries from different parts of the world. 

But there are places in the world where there may be affronts to humanitarianism but there is no willing group to do anything. 

This coalition only can expel Iraq from Kuwait. But once Iraquee forces had been pushed back to their border, there was a big debate about whether or not to fight it all the way to Baghdad. Bush sr. decides to just drop it after they are out of the country and have been expelled. 

This may be part of Bush Jr.’s regret- Bush sr. could have done in 48 hours (fighting them all the way to Baghdad) what it has now taken 14 years to do. 

US could have argued that there was a right to self defense and the article isn’t clear when the right of self defense ends. 

- here it wasn’t clear whether they were acting under self defense or the SC resolution 678. 

- other argument could be said that 660 was fully implemented and they had to leave. 

- other issues: how far could US prosecute WWII against Japan, how far could UK, Fr, Russia prosecute Germany for WWII. Could argue that after the attack, you can take it to the enemies home if you were looking at WWII as precedent to say that you can go aggressor nation such as Japan or Germany. Atik says he figures Iraq would fit into this type of analysis and could be compared. 

US decided not to argue this though

**also note that under art 51 it says …until SC takes necessary measures. This doesn’t fit in with WWII ally position that international peace and security was not restored until there was an unconditional surrender of both Germany and Japan. 
- With 1st Iraq, there were no longer troops in Kuwait and they set up a buffer zone, but could have argued that there wouldn’t be peace and security until there was a surrender by Iraq, where all that happened was that there was an odd cease fire and no change of gov’t. 
- Atik doesn’t think that Bush sr should have gone after this all the way to Baghdad or that the correct decision wasn’t made, just thinks that Bush jr. regrets his father not doing in 48 hours (getting rid of Saddam) what has now taken 14 years. 
Book: police action or self defense??- p. 847-850

- the war- operation desert storm- details of what went on p. 851
Resolution 686 (1991)- this is the cease fire resolution, confirms Iraqs agreement to comply fully with all relevant SC resolutions, release POW’s immediately, have to provide into about mines and booby traps, recognizes that 678 all necessary means still remains active.
Says “would permit a definitive end to the hostilities”- this suggests that 686 is not a definitive end to the hostitlities, its predicting that they will end

-Mentions concern of territorial integrity of Kuwait and Iraq

There is lots of concern that if they went into Iraq further, that it would be split up, this raises a lot of political concerns about if it was divided up, what all of the different ethnic groups would do.

Containing Iraq after the war: SC Resolution 687 (p. 853)
Next day after 686, we get the enourmously controversial 687

- welcoming, affirming…reaffirming the need to be reassured of Iraq’s peaceful intentions

Then says**** conscious of threats of Iraqs use of weapons in violation of…and chemical weapons

-  so the discourse shifts after the war is over onto the subject of WMD’s and has been the subject for 14 years now. 

- Iraq threatened to use them in Iraq war and did use them in the war with Iran. 

- so here on 687, we see all of Iraq’s treaty obligations- mentions ballistic missiles, attempts to build nuclear weapons program contrary to obligations, conscious of threat WMDs present to the general security of the area, deploring threats to use terrorism. 

(this is part of Iraq’s beef- that all of these things were imposed on it, this resolution sets up the weapons inspection regime, the failure to comply with it leads to a second Iraq war- 678 is the authorization for all necessary means. 687 is the post war imposition of the weapons regime)

Notice in 678*** says all necessary means to implement 660 and all says all subsequent reolutions.

- can read this in two ways

(1) say all subsequent resolutiosns- means that they can use all necessary means for what UN mandated in resolution between 660 up to and including 678 but not beyond.

- this is the ordinary use of the language- when we say “subsequent”- it means all after 660 up until now.

(2) Bush jr administration argues that it attaches to 660 and all subsequent resolutions after it including up to 687. Arguemnt in 2nd Iraq war is failure to comply with 687 equals that they can use all necessary means. 

- says that when they said all subsequent resolutions in 678 they meant all future ones even after the time they were declaring up into infinity- can use force any time saddam misbehaves against a UN security council resolution

(Atik thinks the ambiguous language was not intentional, thinks it was accidental , just written in the way it was so someone didn’t have to write out all the resolutions between 660 and 678)

French position is that its ulitimately up to the UN Security Council to decide when you can go in, when you can be fed up, when you can use all necessary means

- US argues that this is dysfunctional because memberwe of the SC will have different political reasons for not wanting it, just like what has happed here in the 2d iraq war

660- get out of Kuwait

678- all necessary means, subsequent resolutions

687- -imposes Weapons inspection regime

First iraq war takes place between 660 and 687

There was a several year span when UN withdrew from doing the inspections. 

Then inspections resumed and inspectors begin to complain that they are not getting full access to things- presidential palaces had been declared off limits which raises suspicions as to whether they are up to something. 

1441- handout (nov. 8, 2002)-last major resolution on Iraq prior to 2nd Iraq war- Nov, 2002

- according to Colon Powell, it was based on a political agreement that there would be an ultimatum given to Iraq, the failure to comply with would lead to a 2nd resolution that would authorize again the use of force. 

There was fundamental disagreement as to whether the inspections would reveal something. It was agreed amongst everyone that if they were found there would be military action. 

- first there is a summation of prior resolutions- recognizing the threat, recalling that 678 authorized member states to implement 660 and all subsequent resolutions to 660.

This clearly looks like UN is saying that their reading is that subsequent resolutions went beyond 687- America will point to this as evidence of their position. 

Issue: when is peace restored, how long can this go on, what could the security counsel have done to clarify that the all necessary means grant ended with the cease fire if this what they meant.
- security counsel could have clarified later what it meant- the problem here is that US would just veto this if France proposed it

-

1441- uses the word restoring- this suggests that there is not peace and security yet. 

Deploring that Iraq repeatedly obstructed access to designated sites. 

Recalling- cease fire would be based on the acceptance of Iraq of the obligations theirin that resolution (this is like the resolution is like a treaty)

Then the active provisions of 1441:

- decides that Iraq has been and remains in material breach of its obligations under 687- particularly through failing to cooperate with UN inspectors

- the words material breach make it seem like a contract- its strange for international law, a concept that is foreign to international law. 

Material breach: means the other side doesn’t have to perform its obligations
So the continuation of a cease fire was predicated on Iraq’s compliance with the inspection regime so failure to comply with the inspection regime would result in an end to the cease fire. 

- Atik says this is international legal nonsense- we as Americans understand what it means but its very foreign to international law and is a very contract basis vision of the situation. (note to self- could make argument that US isn’t even trying that hard to do international law- they’re even using US legal terms)
- Decides to give Iraq a final opportunity to comply and intends to set up an intensive inspection regime (Hans Blix).

- says more omissions shall constitute a further material breach. 

Provision 12:** security council will convene upon receipt of the report in order to decide on the need for continued…

- this was proposed by France- they don’t want to allow US to just go in if there was a breach, want one more UN security council meeting before the US taking any action. 

- this preserves the UN SC to deliberate the need for full compliance (so that maybe they can say there is no need to go in )

Provision 13- SC has repeatedly warned Iraq hat it will face serious consequences as a result of its continued violations of its obligations

- this doesn’t necessarily read as a present statement, says “recalled”- US wanted this in there. This allows for an argument that 1441 possibly allows for unilateral actions. 

- it doesn’t say all necessary means though, it says serious consequences- this intimates use of force though (really there is nothing else it can mean, they were so isolated already).

This is the last resolution. 

- Spring of last year, inspection regime doesn’t find anything, inspectors ask for more time, US tries to get a subsequent resolution that would authorize a military force to change the regime but that facing a certain veto by France and a likely veto by the soviet union, the US abandoned its efforts to obtain subsequent authorization. 
- even when it was clear that france would veto, US still hoped to get 9 of the 15- this wouldn’t get a resolution but it would show the majority was in favor of it so the vetoers would have moral responsibility. 

- as it turns out though, US wasn’t even going to get the 9 of 15. 

So US launches war against Iraq with the British- successful in the short run, ends the regime of Saddam Hussein, begins the occupation.

(1) One argument in support of US is that there was support- at least one member of the security council (the US) thinks that it still had the justification from 678.

(2) Also there is preemptive/anticipatory self defense- saddam is dangerous to his immediate neighbors and potentially dangerous to the US. This is clearly true.

- this appears to even be existent at time of the caroline

(3) humanitarian argument- Iraqi people are suffering under dictator doing tremendous human rights violations (using gas on own people, etc), so there is an argument that there ought to be an additional exception for remedying humanitarian concerns. This is a result of the aftermath of WWII and what became expected of countries (US never invoked this as a justification in its statement of why it was going to war- US does not like the idea of this as an exception). 

- US states that they have the intent of creating democracy- many have doubt about this

There is one previous example of anticipatory self defense- the ISraili bombing of Iraqi…The UN condemned it but it seems that attitudes have changed. 

What does Art. 51 mean in this context- says self defense is an inherent right but it does have the language of when an armed attack occurs. 

US gov’t argues that communication and technology has changed- the idea of taking a first strike (like pearl harbor) is no longer acceptable. These rules don’t work any more because receiving the first strike is unacceptable. 

What about N Korea- they are trying to make nuclear weapons but there is the language which talks about fighting for the survival of your state you might be able to use nuclear weapons, if we’re looking at doing preemptive self defense and S Korea is looking with hungry eyes to absorb them, then can’t N. Korea use nuclear weapons. 

Also what about Iran- they are part of the axis of evil and for a good reason, could we do preemptive self defense on them.

The quick war with Iraq was successful, the occupation has been much more costly
Self defense post-sept. 11

Does the right of self-defense include the right to use force against a state “harboring” terrorists

Does the right of self-defense include the right to use force against a state developing WMD or other offensive capabilities?
Humanitarian Intervention (p. 888)

Challenge to prohibition of Art. 2(4)

NATO bombing in Kosovo

- Belgium- theory of necessity

US- set of factors

Solana- moral duty to act

Book p. 888- scholars and human rights activists have advanced a variety of legal theorires to justify humanitarian intervention- the use of force by one or more states to protect another state’s citizens from serious and widespread abuse of human rights. 

Some contend that humanitarian intervention is not directed agiasnt a state’s territorial integrity or political independence and thus should not be deemed contrary to the UN charter’s Article 2(4). Others suggest that states exist to further the rights of their citizens and conclude that states that attack their own people, or fail to protect them, should forfeit the legal protections associated with statehood. Some contend that when the SC is deadlocked, a claimed preexisting CIL right of humanitarian intervention should revive. Pthers argue that a theory of necessity permits the use of force to avert a humanitarian disaster as the lesser of two evils. 

p. 889- examples of the SC authorizing forces to enter places for humanitarian purposes- each time saying that the events posesd a threat to international peace and security- at times this determination appears strained Ex: conflict in Somalia was totally internal but SC says it’s a threat to international peace and security- or SC said that refugee flows rednedered Iraq’s mistreatment of its nationals a threat to international peace. 

- much debate as to whether SC exceeds its authority in situations of internal turmoil (note to self- compare with apartehied- stretched this to be international too- states opposed for economic reasons)
Currently, most states accept that the SC has broad authority to respond to humanitarian disaster including through use of force (note that this is good but stretching rules allows for the stretching of rules elsewhere)

Kosovo

- older story that raises this proported non textual exception for the use of force in cases of humanitarian catastrophe. 

Kosovo was not the first instance of genocidal violence taking place in the former Yugoslavia- there was prior instances where there had not been an international response- this motivates NATO to take action next time

Kosovo had been a semi-autonomous province with respect to the province of Serbia

- had a mixture, of muslim Albanian and eastern orthodox Serbians living together. 

Melosovich  claims that serbs were subject to disadvantage and in the new political solution, Kosovo was integrated into greater Serbia, then there is an advancement of Serbian national identity. 

Then the muslim majority in Kosovo forms the Kosova liberation army- KLA- in the view of Belgrade they are terrorists- bombs, shooting, seeking to separate themselves from Serbia. 

Serbs send in military to get rid of KLA, serbs begin a process of ethnic cleansing against the kosovonians- this is the beginning of claims in the international tribunal. 
Issue is what should international community do- if you look in the charter, the clear answer is to go to the Security council. 

It would not be surprising if SC found this to be a threat to international peace and security and could authorize all necessary means. 

The problem is that Russia makes it clear that they will veto any such proposition- do to cultural affinity, economic ties, also Russia has the problem with Chechnya- if they go along with this there could be a military intervention in Chechnya. 

So, where the cold war issues had been put on hold during 1st war with iraq, they resume with Russia withholding its vote. 
Is the structure broke: no, the structure is conservative- its rare that you’ll get the 9 of 15 members and all 5 security council members. Problem is that it disables a force that is as responsive. 
In absence of SC authorization, US and Europeans decide to intervene through NATO

NATO was designed for defensive organ to protect against attacks from Soviet Union, it was not designed to be used in this fashion so it was quite remarkable. 

NATO doesn’t have the same gusto as if it was authorized by UN, but it doesn’t have the smack of unilateralism like the recent iraq war because at least it shows some more agreemnent amongst several countries. 
Note to self: argument that unilateral action of US was bad but perhaps it reflects a changing of the times, UN charter no longer applies to recent terrorist situation and the law needs to change- just as laws changed after WWII with advancement of technology, now laws need to change, we’re no longer in a position with recent technology where a state making the first attack is acceptable. Maybe US would have been better off making some kind of humanitarian argument for Iraq- but no one would have bought it. Also is that argument ethnocentric??)
So NATO agrees to go to war- it is mainly an air war- not just in Kosovo where the atrocities are, but also in Serbia- go into Belgrade, here there is the famous accidental bombing of the Chinese embassy. 

Concessions are made- Kosovo is effectively now occupied by a UN force although legally its still part of territory. 

What does it mean in international law to say that genocide is outlawed if no one will or can intervene to stop it. 

Its coalitions of the willing- there were people willing to go into Kosovo. No one was willing to go in for Rwanda or Cambodia. 

* Atik is bothered by the fact that it is so accidental, its not about humanitarian intervention if we don’t go in every time- its seems like humanitarian concerns were just a mask for going into Kosovo because we have some economic interest in doing so, whereas we didn’t have that interest in Rwanda or Cambodia.   (need to change international law to make it more of a constant thing so it really IS humanitarian).
- we didn’t have to fight a ground war in Kosovo, just did it by air- then you have situations where you accidentally bomb the Chinese embassy and then what does international law say should be done about that????
Book: history p. 889-891

Debating the legality of NATO intervention and international reaction- p.891-895

Yugoslavia sues NATO in the ICJ for opinion on the legality of use of force and to request provisional measures to stop additional force being used- p. 895 – Yugoslavia says it causes widespread harm deliberately creating conditions calculated at the physical destruction of an ethnic group, by supporting KLA supports terrorist groups and secessionist movement, breaches obligation not to intervene in internall affairs of another state, breaches obligation in convention on the prevention and punishment of the crime of genocide. One professor urges the court to reject humanitarian intervention as the legal justification for NATOs bombing, another says it was for geopolitical rather than humanitarian reasona and that the choice of weapons and choice of targets were inconsistent with humanitarian effort. 
Belgiums defense- 897- say that the SC’s resolutions provide unchallengeable basis for armed intervention, cite precents- say NATO has never questioned the political independence and territorial integrity of Yugoslavia, felt obligation to intervene to protect jus cogens norms, it was compatible with Art 2(4)
Yugoslavia’s position on necessity- p. 898- say they can’t invoke necessity- has to be only means against grave and immininet peril and not seriously impare interest of the stae towards which the obligation existed. Can’t use necessity to precule wrongfulness if the the state acted in conformity with a peremptory norm when the state has contributed to the state of necessity- NATO membes contributed to the state of necessity themselves by their illegal and premature threat of aerial bombardments. 
ICJ- rejects the request for provisional measures by saying that there is no jx- events arose after Yugoslavia’s acceptance of ICJ jx and other justification isn’t good enough either

Scholarly reactions to Kosovo (rejecting legalism, the geopolitical prerogative- p. 900-902

Evolving norms- approaches to Humanitarian intervention after Kosovo- 904-908

- UN officials, gov’ts, scholars and NGOs have urged the development of clearer norms and procedures to guide decision makers confronted with  future cases of wide-spread and grave human rights abuses. Kofi Annan- UN Sec General- summarizes the need for new approaches

Intervention and Self defense- ICJ opines on intervention in Internal Conflicts
Nicaragua case – p. 866
Asymmetry in Nicaragua case

UN prohibits all use of force

Self defense available only in event of armed attack

- Nicaragua’s support of rebels in El Salvador do NOT constitute armed attack

- Doe this still hold post-sept. 11th?

This is in a chapter dealing with internal conflicts- internal conflicts characterize much of the cold war. 

Central America is one of the fronts where the cold front was raised. 

Law on interstate conflict

- de facto gov’t (govt in power)- enlist one of cold war gov’ts in internal conflict. 

US is in Vietnam putting down the Vietcong. Cuban troops are in Mangola.- lots of proxy wars. 

Nicaragua- there is not intervention on the side of the govt’ but rather intervention by the US against the gov’t in Nicaragua, in favor of the Contras.
- this is a low point in the history of the ICJ- not to criticize their decision.

When it became clear that Nicaragua was going to pursue a case against the US in the ICJ, US takes steps to withdraw from the decision of the ICJ- this is a regrettable outcome of the whole episode. 
US had accepted jx of the court for any multinational treaty to which the other state was also a party. 

Now because of this dispute, US has rejected compulsory jx of the ICJ- still on a case by case basis US may accept jx but its no longer compulsory. 

Court concludes that there was jx based awkwardly on a friendship treaty between the US and Nicaragua. This was a FCN treaty- usually has to do with commerce- so it’s a stretch to say that the US military action was breaking a commercial treaty. But, in the FCN treaty it says ICJ will have jx for the violations of this FCN- so it’s a bit of a stretch. 

Central point of this case is the lawfulness of the US action in giving assistance to the contras. 

US argues- not a denial on the merits about the rightfulness or wrongfulness of intervention. Rather, say something more abstract- says that these issues are not justiciable, they are political matters to be dealt with by the Security council, and is not a judicial matter for the competence of the ICJ. 

- there is a lot of law about the permissibility of an intervention. US argues that it is intervening on the side of the contras as a matter of collective self defense citing the concerns of many of Nicaraguas neighbors. (says its giving weapons, money and training to the contras because Nicaragua is threatening its neighbors such as El Salvador by providing weapons to the FMLN- US says its support for the contras was necessary to interdict arms shipments from Nicaragua to the FMLN)
Court is in principle open to the idea of collective security but notes that US intervention chronogolically preceded any complaints by neighbors asking for their assistance. 

-this argument is rejected, you cannot go to help of a country that does not invoke their right to self defense. 

- idea comes out here- that providing weapons, etc do not themselves constitute intervening in another country. 

ICJ is saying that this doesn’t constiutute an armed attack that would then give another country the right to self defense, rejecting US claim of collective self defense.
So even were it found that Nicaragua were giving arms to Salvador, then this wouldn’t give US right to go in and help with self defense.

- rejects notion of anticipatory self defense. Much of this law is in doubt in the post Sep 11th world. 

So ICJ rules against the US but then with the change of gov’t in Nicaragua when they get a new leader, the US and Nicaragua settle their dispute. 

- there is lasting damage to the ICJ’s prestige, function and importance because the US has effectively withdrawn itself from being subjected to ICJ decision making- ICJ is less powerful after. (see book p. 867- art. 36(2)
For those opposed to the existence of the ICJ, this case is seen as a political statement, the law coming out is not that valuable but it says something that the US withdrew like that. 

Assymetry in Nicaragua case- UN Charter prohibits all use of force, self defense available only in event of armed attack, Nic support of rebels in El Salvador…see handout.
Book: (873) court holds that the US justification of self-defense could not be sustained; that by arming, equipping and supporting the contras, the US had violated the non-intervention principle, that by its attacks on Puerto Sandino and other Nicaraguan facilities and by laying mines in Nicaraguan waters, the US had violated he prohibition on the use of force against another State, that the US was under an obligation to desist immediately from further violations and that it was under a duty to make reparation to Nicaragua for the injuries caused by its unlawful acts. 

- despite ICJ, US continues to support the contras. Then when there in new gov’t, US indicates its reluctance to provide economic aid to the new gov’t while the suit was still pending- in sep 1991, Nicaragua withdrew its suit, prior to a decision on damages. (note to self: can make point about how US has power to get around ICJ and other things because of its monetary wealth. 
BOOK :p. 875-881- fighting in the Congo, agreement is made to cease fire and there is a very strongly worded SC Resolution 1304 (2000)- but despite these things, fighting continued in the congo albeit at a lower level- Uganda is thus isflagrant violation of the UN charter and ignores the SC resolution, ICJ issues decision, Judge ODA makes a point about how he fears more states will withdraw compulsory jx under 36(2) and fewer states will agree to the compromissory clauses that give the ICJ jx over disputes of multilateral treaties. 
War on Terrorism
(934-959)

War on Terror: Book p. 934- problem of SCs sanctions against Libya demonstrates the challengest o creating a legitimate system of law in a world where the UNs key enforcement body reflects a higly selective and anachronistic distribution of states. Also this situation and others highlights a more profound challenge to international alw- is international law really law in the sense genrerally understood in legal systems. How can there be binding rules and acceptable rates of compliance when, in the end, there is no guarantee of enforcement by some supranational authority?
two critiques: (1) that only domestic systems have the characterisitics of true legal systems- legislature, executive and judiciary- each with real authority. Wihout these to make, implement and interrept rules, international law can be morally persuasive but cannot be law. 
(2) the lack of centralized authority able to guarantee compliance means that international law does not really control or evn affect very much the behavior of states. 

ICJ has never been a major player in international affairs and there are key instances where states have violated important treaties such as the neutrality and nonaggression treaties ignored at the start of WWII. Cold war reinforces this skepticism. End of cold war loosens many blockages to international law making and implementation but skepticism remains. 
Response: international lawyers believe norms are important in international affairs.

Problem: sept 11th- addresses second critique that international law does not influence state decision making. 

Issues: whether and how each actor took into account existinglegal norms in formulating its response to the terrorist attacks, whether some norms influenced the key actors more than others, how political, economic and military power of the US influenced those responses, whether such crises can change international law and if so the legitimacy of such rapi chage, and the extent to which international law can or should constrain state behavior in crises like this. 
September 11th: International reactions
Resolution 1368-September 12, 2001 (p.938)

 SC recognizes collective self defense in accordance with the charter: doesn’t specifically invoke art. 51 but it does use the phrase that appears in art 51 and seems to be saying that sep 11th invokes 51.

Enourmous leap in the law happens here in just 24 hours- the events of sep 11 are accepted by the SC as constituting an armed attack.

If you asked international lawyers on sep 10th- lawyers would have said that terrorist attacks are crimed but armed attacks are attacks by other states. 

On sep 12, the idea that an armed attack had occurred is accepted notwithstanding that the attackers are non state actors- this is an instant reaction of the international community. 

§1 talks of horrifying terrorist attacks- regards such acts as a threat to peace and security- this is jxional language. 

- SC expresses readiness to take all necessary steps and combat all forms of terrorists

- idea that the right of collective self defense is cut off when the SC takes on

Nato statement p. 940
- also on sept 12, there is a statement by the NATO powers that the Washington treaty is invoked by the attacks of sep 11.

Washington treaty art. 5- says attack against one nato country, is an attack against them all, if one occurs every country can attack. 

- so entire NATO community is implicitely recognizing that the US had suffered an armed attack which then legally called upon the NATO countries to assist in the response to that armed attack. 

resolution 1373- sept 28, 2001 (p. 939)
SC again reaffirms right of individual collective self defense, takes steps to prevent and suppress the financing of terrorist acts, …collection of funds to carry out terrorist acts, all states shall refrain from supporting terrorist acts, shall deny safe haven, ensure anyone who participates in any of this stuff is brought to jstice.
- so presumably it wasn’t clear at this point that Afghanistan, a member of the UN, has to follow this resolution. 

- US was calling on Afghanistan to deliver Osama Bin Laden. 

Paragraph 8 (not in book)- SC has intention of taking all necessary steps to ensure the full implementation of this resolution (doesn’t say all necessary means…does this authorize the use of force)

War in Aphghanistan (942)
After a short period, we then get, starting in October, is US military action in Afghanistan. 

p. 948- text of the letter from US to the UN Security council informing the council that US was taking military action in exercise of its right to individual and collective self defense. 

The US does their operation in Afghanistan. US was careful to make it clear that it was not conducting a war against Afghanistan- this is more policitcal meaning than legal- saying that the object was to get al queda and that the Taliban which was the gov’t there was harboring them. 

So, US is making a distinction between going to war with a states gov’t as opposed to the state itself (this is unusual, but we see it in Iraq war 2- politically its stated as a war against Saddam gov’t, not Iraq as a state) (Note: another example of US getting around rules but this is an old idea from Caroline- so using old law and not following UN Charter explicitely)
- this is problematic because even if its not a war against Afghanistan but its taking place in the territory of the country- so when can you use self defense in the territory of another when its not the state itself that is the beligerant. 

- look at Caroline for the answer to this – UK says we weren’t making war against US, it was on your territory yes but it wasn’t war against you. 

War here- govt of Afghanistan is changed but its never a war against aphganistan- raises question of whether Al Queda was operating in another country that wasn’t so conveniently a failed state. Can you conduct a war in other countries where the al queda is like phililipines or Saudi. 

Is Afghanistan just a strange set of circumstances because it’s a failed state and the gov’t is harboring or can you go in anywhere where al queda is. 

Situation in Afhanistan is quite different than situation in Iraq- there is af sovereignty and the US is in there with the support of the new gov’t that has been put in place. 

So, this is a strange first front in the war on terrorism. 

Note that US did not want UN SC authorization for the war. They clearly could have gotten it, its obvious from the resolutions, but in fact the US blocked it. 

Those who want a strong SC, would like the SC to have approved it because it strenghthens the position that once SC takes a hold, then it ends the right to collective self defense. Brings up issue here of when right of collective self defense ends. 
Unlike first Iraq war, there never is a SC authorization that says US can use all lawful means to conduct the operations against al queda. 

- this stands for the pre-UN charter inherent right to self defense. 

- so we don’t know what 51 means- does it now mean that any country can go off on their own self defense or does 51 mean that once SC is involved, the right to self defense is cut off. US rejects the latter and says it wont play that game- this is important because the US reading matters because it a resolution tries to clear it up, the US will just veto it!!!
There are ideas about self defense before art 51 from the caroline case- idea of right to self defense and US doesn’t want to have to get a permission slip form the SC before it does anything. 

Ex: first world trade center attack- not as big, still killed people, but it was viewed and treated as a criminal act. Sep 11th radically changes the US mindset where its seen more like a Pearl Harbor act even though its not a state act. 

All this raises the question of whether this is a War War or just different type of action. There are a lot of traditional types of war in this such as lauching military everywhere but this raises the question of what the next battle ground is. 

People still don’t feel safe. The feelings of the people aren’t the tests for whether or not we still have a right to self defense. 

IS this is a responsive war, do we have to wait until there is another attack, where on the ground can the US act?- US can clearly act in places where it is invited to act- ex: there isn’t much debate about the US in Pakistan- the Pakistani gov’t is actively inviting US help. Same situation in the Phillipines. 

But what if there was a host gov’t that wasn’t so inviting?- there could be reactions from US or other countries for providing safe haven for Osama and co. 

Atik thinks the Afghan war creates a lot of new war- there isn’t too much outrage when the US went in, clearly not like with the 2nd iraq war. (there was some humanitarian outrage)

Does Afghanistan stand fro the proposition that there is state responsibility for harboring terrorists?- this is the gist of the UK position in the Caroline. 

Book: legality of force against Afghanistan= p. 945

UN draft articles on responsibility of states for internationally wrongful acts- put forward by UN’s International Law Commission after exentensively examaning the issue for years in 2001- for possible later codification into a treaty- see articles p. 946 for articles (conduct directed or controlled by state, conduct carried out in the absence or default of the official authorities, conduct acknowleged and adopted by a state as its own)

Aftermath of Afghan war. 

- the Taliban fell, Kabul was occupied by Northern Alliance forces, UN established a transitional govt, have had two broad constitutional convention type thinks – grand tribal councils, long standing afghan traditions. 

- elections are going to happen in September

still probs in the country- president of the country has been called the mayor of Kabul because his power doesn’t extend into the rest of the country where there s a bunch of drug dealers. 

US treatment of Captured Taliban and Al Qaeda Personnel (p. 950)
US took a lot of captives- raised another issue​- how is this war unlike other wars with respect to international humanitarian war: its been conducted like any other war so far. 

US captured individuals in Afghanistan- some were Taliban, some al queda

- there have been big international law and domestic law questions about the classifications of these individuals​- they were removed to Guantanamo bay in Cuba- this was brilliant because they want to put these guys someplace that is beyond the reach of a US district judge who might issue a writ of habeus corpus. 

Don’t want them in another country that could have their own way questioning the legitimacy of holding these people. 

Plan A was to keep them at sea on Navy ships which would escape any unwanted judicial intervention. 

Then White House lawyer suggests guantanamo- outside the US but in the US control. Located in the country of cuba- the judges of Cuba are happy to ignore US judges with great glee, US isn’t concerned about Cuba not liking them. 

So, there’s lots of people in Guantanamo- what would have been the legal status of these individuals had this been a conventional war. 

Ther rules for a conventional war are fairly clear- elaborate sets of treaties and protocols dealing with prisoners of war. 

- major division is the 3rd Geneva convention on the top of p. 951 in the book. 

- in a conventional war when you capture a member of the beligerant armed forces, you can hold them as prisoner but they have all the rights of POWs

- most important rights are

(1) combatant immunity (Ex: like McCloud in the Caroline- has immunity so long as they are in the law of war)

(2) entitled to repatriation upon the cessation of hostilities

- so POWs are prisoners but not criminal ones​- the war ends they get to go home. 

- get housing that is equivalent to what their troops get. Ex: US soldier captured, should get what other US soldiers get. 

- also entitled to inspections by the International committee of the Red Cross. 

US has rejected this model for this war- at first US took position that no one captured in Afghanistan could enjoy POW status. 

- there has since been some refinement of this position, considering the Taliban personnel separately from the Al Queda personnel. 

Al Queda- position of US govt is that they constitute a category known as Unlawful combatants. 

Unlaw combatants- do not enjoy POW status under the 3rd Geneva convention- don’t get combatant immunity or repatriation. 

So what is an unlawful combatant​- this is an ancient category that clearly existed before. 

Quintiscential example of one is a spy- traditionally under the law of war a spy is someone outside of uniform who was hidden away. If you were taking part in hostitlies out of uniform, you were a spy. 

- if you don’t have  auniform, you can’t be distinguished from a beligerant or a civilian. 

Traditional law on spies is traditionally harsh- traditionally says that spies can be shot on sight. 

- harshness of this conflicts with what happens to a uniformed soldier. 

- if you shoot a uniformed soldier on sight, you’ve committed a violation, law requires that you capture them. Uniformed soldier is a lawful combatant. 

So, idea that there is a category other than POW, is well established. 

US has position though that everyone is in the spy category- this is tremendous leap, basically, US says that everyone they engage in Afghanistan is an unlawful combatant. = was a small group and US really expands it. 

US makes legall argument dealing with art 4 of 3rd Geneva convention

- this art says to be a POW for militia (1) person has to be commanded…(2) fixed distinctive…uniform (3) carry arms openly (4) carrying…in accordance with law of war

- if you do all of this, then you are POW. 

But PAragraphy 1 of the Geneva convention says …enjoy POW status- without listing these four components that there be a military structure, uniform, ect. 

US argues that the raggedly Taliban soldiers do no deserve POW status because they don’t have a recognizable military structure, don’t have uniforms (although they do openly carry weapons)

- so basically US is saying they don’t look like an army so they don’t get POW status. 

Raises interesting question- presumably position of the US would be that if an army ranger were capured in a aphghani garb, turbin and riding a horse, would get POW statutes. 

Yet, originally US argues that because Taliban don’t wear uniforms, they aren’t pow. 

Colin Powell- doesn’t like this because he knows that US soldiers don’t always wear uniform. 

US now says that Taliban would enjoy POW but they weren’t wearing uniforms (????)

But all alqueda are unlawful combatants and therefore don’t get the things from the 3rd Geneva convention. 

So, al queda can be tried. Military tribunals have not been used yet but authiryt for them has been granted. 

So there is a really new category of unlawful combatant- turns out this is a huge hole in law. Guantanamo is really a legal limbo and so are he individuals there- they aren’t criminals because if they were they would  be entitled to an indictment, a trial, counsel, discharge if found not guilty. So they aren’t criminals, but they aren’t POW’s either. 

So, they are in an unrecognized category. 

(John Walker Lindh- American citizen member of Taliban- he was tried as a criminal because he was a US citizen. Could have tried him for treason but he plead out. So why does he get a trial and not others- this is what the US courts are worried about. )

Issue is, can US courts reach into Guantanoam- this is what the US Sup Crt will tell us soon. 

So, these guys are just there and it can be potentially forever. 

You might agree with the govt that given the dangerousness of these individuals, the two traditional pathways (pow or criminal) are neither adequate for the situation. 

US Gov’t position is that indefinite detention is the only acceptable policy. 

It does create, however, a huge category of unlawful combatants that are not like the small group of spies we used to consider to be unlawful combatants and therefore effectively rightless. 

A few people have been sent home. Ex: some UK citizens. 

But part of the problem is that we don’t know who’s there.

US courts are looking at the situation, Sup Crt could uphold the ability for a writ to take effect here at least with respect for a US national. 

But this still doesn’t solve the question of whether you can treat the whole big group as unlawful combatants. 

Many feel confident that the US Sup Crt will say a writ can apply here, because obviously they believe that the courts should be strong. 
Book: Geneva convention relative  the treatment of prisoners of war- p. 950 for specific articles.

1977 additional protocol I elaborates on the 3d Geneva convention- US is not a party to this protocol- see p. 951 for articles

US press spokesman comments on status of guantanamo bay detainees- p. 953

Essay- why bush not applying Geneva conventions- 955

OAS issues precautionary measures to the US- p. 957

Options for prosecuting captured suspected terrorists- in other instances of terrorist attacks by non American citizens against US, US prosecuted them in federal courts under federal riminal laws. 

These statutes are broad enough to cover attacks on Americans overseas= such as US embassies but Bush releases statement that he needs to detain them because of their dangerous nature and can’t try them in US because US laws are not appropriate enough for this type of situation- p. 959. 
4.28.04 Review Notes
IS there a difference between abrogating a treaty and terminating a treaty: there is a slight technical difference.

Abrogating: take a step towards renouncing the treaty- something taking place in domestic law- presidential statement or congressional statute that is contrary.

Terminating: country saying that its no longer going to be bound

- really they mean the same thing. 

Goldwater v. Carter- rule announced here is whether senate must be consulted to abrogate a treaty that the senate had previously given advice and consent to. 

- holding is that this is a political question- so since it’s a PQ, who is going to tell the president no if he wants to, he has his finger on the switch as far as treaties are concerned.

Reagans involvement in the ABM treaty- tension here is whether the interpretation is part of the executive function in carrying out the treaty- this would be dynamic. Or whether the interpretation is from both pres and congress- this would be static view locked in time. 

Reasons to support dynamic- since treaty language is more static, we should allow more. 

Problem is that if we have dynamic presidential interpretation, we depart from shared understanding with both congress AND treaty partners (here, Soviet Union)

Interpreting treaties- teleological approach: means that we don’t isolate text, we read every bit of text with regard to the entire structure of an agreement. 

How to determine which approach to use for international treaties: all 3 are in play all the time. One of first questions you’d want to ask is what is the context in which interpretation is used. 

Ex: US court that needs to figure out content of treaty obligation or international law- will use national notion of interpretation

ICJ- will use the Vienna convention.

Filartiga case

- we only read the initial case here- filartiga 1- this only deals with the jxional aspect- whether or not the torture committed in Paraguay is a violation of the law of nations such that a US court has jx. 

Filartiga 2- which we didn’t read- says that a violation of the law of nations, act of torture, also serves as a cause of action. 

Part we read is only on the jxional aspect. 

This was argued before the US Sup Crt in A-M case- we will get an opinon from the court in this matter in two monthes. 

So, its an open question as to whether ATCA is just jxional statute or whether It creates cause of action for violations in international law. 

If ATCA only is jx, do you have to established cause of action under the law in the country of the court- this is traditional view. 

- ex case: it is normal for US court to hear tort claims using other country’s laws such as the Phillipines case. – this is just conflict of law-

- difference is ordinarily we would require that wasn’t present in Filartiga is diversity, but we could imagine a case where someone went to a Holiday in in Taiwan without noticing there was no water in pool, then sued Holiday Inn- this doesn’t get diversity. The substantive law was forein law since that’s where the tort took place (using normal conflict of law rules)

Beaupual case- brought by the pl’s in India against US company- there is diversity bt the law of the tort was from India (since that I where the tort occurred?)

How is it resolved when one or more state can exercise jx over a cause of action: you have a mess. As a practical matter, both states have to exercise jx in a conflicting way.

International law just offers the notion of comity: this is just a sensitivity to other states, recognizing the conflict and concrete jx- this doesn’t solve the problem or give any rules. 

Proportionality: comes into place in the law of war with the use of force

- when we refer to proportionality, we’re talking about the degree to which civilians can be subject to armed force. There is not a categorical prohibition- in the law of war you can kill and bomb civilians. There are limitations- you cannot target civilians, there has to be a military objective and the use of force has to be proportional. 

Ex: can’t have 3 soldiers run into a stadium of 3k soccer fans and bomb them all. 

Proportionality is reflecting the idea that you cannot target civilians, they may be harmed incidentally but it must be proportional- the harm to the civilians v. the value of the military objective. 

- in relation to economic sanctions- one argument says that it is targeting civilians, so why can you target here and not with military. 

Other argument is that it doesn’t target civilians but rather has legitimate purpose of quelling the other country but if it is disproportionately hurting civilians, then maybe it isn’t proportional. 

- will depend on what type of sanctions they are to see if they are targeting civilians. 

Ex: Iraq situations: there was an oil for food plan, a way of trying to show concern and avoid harm to civilian populations of Iraq. 

Teeleological approach: (could be international or national approach or neither)

- can watch what us courts do in the cases and what they do, notice that it doesn’t match what the ICJ does. 

Ex: US court more likely to look at legislative language (that is like legislative history) whereas the UN doesn’t value this type of language very much. 

Law of war: involves international humanitarian law and use of force. 

Issue in Kosovo- NATO intervenes there unilaterally without authorization of the SC, to stop ethnic cleansing being conducted by Serbian gov’t against the KOA- whey isn’t that internal affair. 2-7 says that internal affairs are not….

2-7 has been largely eroded- there is still something to it, there clearly are going to be internal disputes (civil wars) that will not be the concern of the Security council.

But there will be two justifications for SC:

(1) spillover effects- ex South Africa apartheid- in the end Sc found that this effected international peace and security- people are arming themselves in both neighbors, external effects. Same here with Kosovo, there were spill over effects 

(2) In the instance of genocide that there is a per se threat to international peace and security- this is another way of saying the internal limitation does not apply to genocide. 

- these are the two arguments for SC competence in such a case. 

ATCA: this is NOT only for state actors. It was a police chief in Filartiga but they are suing him in his personal capacity, they are not suing Paraguay until notion of responsibility because of sovereign immunity. 

Saudi Arabia case: it might be that by definition torture has to be committed by the state, but that just goes to what is the essence of torture. 

Filartiga is being sued in tort in his personal capacity. 

Torture conventions: remedies can be

- security council can authorize action to stop it. Can use the conventions as authority but they don’t need to, they already have plenary authority, unlike a court they don’t need a treaty other than the UN charter. SC’s authority depends on a finding of a threat to internatonal peace and security, they have autonomous power to find this, its self determining. 

Notice that SC does act on the genocides in Rwanda and ….- it acts not by authorizing force but by setting up the tribunals. 

The point of the torture treaties: they don’t have enforcement mechanisms (like many other treaties)- this is a weakness of the international legal system. What does it mean for countries to sign a paper saying they won’t commit genocide- creates norms that might then be sanctionable in an ex post legal process but it wont stop them from doing anything. What stops genocide is force (and largely this is not available- such as in Rwanda, Cambodia, bosnia- there was just a humanitarian exception in Kosovo).

A searching critique is whether or not we can really say that there is much content to the genocide laws. 

Art 2.4- prevents the use of force – territorial integretiy or political- 

- in this there is an argument for the humanitarian exception. 

Kosovo is pre- sept 11- after 9/11 this administration might have said that they were terrorists. 

Chechnya- SC isn’t interventing- seems contained in Russia, not clear that SC can say that it is a threat to international peace and security. Russia is on SC so it will always veto any attempt by the SC to take competence over that matter. 

Humanitarian intervention is great when it happens, but it happens so sporatically and accidentally, that no one can rely on it. 

Availability of Prof: Thursday, Friday, Monday.

- email cut off (won’t promise to answer)

Word limit for entire exam: 1600 words (2-3 pages)

- one 40% question which is 640 words, 35% question, 25% question. 

In answers- looks for lively intelligent writing, insight, command of the material.

- doesn’t want long passages recited from others. 

Wants good writing- well proposed.

No prejudiced view for what the right or wrong answer. 

- no citation, just mention the case. Ex: Filartiga

2.23.04

3 big international law stories going on today:

(1) Haiti- revolt in progress, rebels have taken over Capital- Haiti’s second-largest city. Ousting gov’t- small number of US marines have shown up to protect US embassy. This appears to be extraconstitutional but in the end there must be a convenient resignation and make it an illusion that it’s a constitutional change of regime. 

If this consistent with democratic ideals or is it inconsistent

(2) Iraq election- initially there was an ambitious time table, then there were judgments taken by US officials that it wouldn’t be realistic to hold elections, US invites Kofi Annan in from UN with a fact finding group. UN secretary general agrees with US position that it will take until May to set up a framework for elections and then 8 months more from then to hold elections. 

(3) Issue of proposed wall in Israel- opening arguments before ICJ in the Hague. This is not an adjudication involving Israel as a state, rather its ICJ giving an advisory opinion (general assembly poses question to the ICJ and ICJ has jx to respond). Any decision is advisory, not directly binding on Isreal. 

Arguments: proposed barrier will violate certain human rights of Palestinians to have freedom of movement to get from where they live to where they work. This is a novel argument since it isn’t generally recognized- it seems well recognized that countries can have a barrier on their own frontier. If the court holds that there is a general right of mobility, it might lead to arguments that the frontier between US and mexico is wrong. 

Other argument: proposed route of the wall doesn’t correspond to the “green line”- the traditional boundary. 

Other argument: response to terrorist activity

Israel’s position is that under the charter, peace and security issues are vested in the security counsel and are not justiciable- it’s a political controversy and not a legal one therefore its improper for ICJ to hear it. 

So, there are human rights questions- movement (travel, education, work, hospitals)

Also there are questions of takings- to physically build the wall they have to take someone’s property.

Sources of international law- part of it comes from the writings of contemporary scholars. 

See handout essays:

Slaughter- professor from Harvard, discusses charter reform, how charters should be interpreted, including the charters we talked about Monday. (Atik agrees in part and disagrees in part.)

D’amata- essay on jx, should the ICJ have heard this case

In the News

Aristide resigned from presidency, took refuge in Central African Republic

- do we recognize change in gov in Haiti as constitutiotional or extra constitutional.

- president can resign under constitution

Chief justice of sup crt becomes pres, although rebel has de facto power.

Some members of aristide’s party may be disenfranchised in upcoming election.

Security counsil has authorized peacekeeping troops, US sent over some.

- this was a change of gov’t by force, in Latin America there is a trend that this should be resisted.

But for now, it doesn’t seem that anyone in the int’l community who is going to resist this change. 

Isrealis- Israeli sup crt enjoins army from building the barrier that deviates from the generally recognized pre 1976 boundaries. 

Iraqi governing counsel has approved the text of a new constitution. US spokesperson said however that US would try to dissuade the Iraqis if they tried to change from this. So apparently it seems the Iraqis wont be totally free to change after auth has been restored. 

Couple things in the news:

- Havannah case came in- this was the latest in the consular notification cases (like case where crim def was not informed of his rights to contact consular)

Both cases involved Paraguay and Germany- both sought an opinion from ICJ on whether US was defaulting on their duties by executing def’s before. 

Last week ICJ found that the US was in violation of the Vienna convention on consular contact in these cases. 

Iraq- lots of outrage of Fallujah- marines fired into mosque killing between 24-40 civilians. Issue over whethere that is a protected place- military says so long as it is being used to harbor fighters and store material, it is a legitimate target. No target is immune if it’s a legitimate military target- the issue is materiality- must be a fact inquiry as to whether and what was being harbored there. 

US position is that it was a legitimate target. 

…will continue on Monday.

Read handout “Caroline” very carefully- reflects a lot of what is going on today. 

4.12.04

UN 441- last of un security counsel things before WWII- will discuss next week
4.14.04

3 handouts today

Issues: how does secretary of state reach out to trial judges, how does a trial judge review things having to do with consular notification

- even asking this presumes that the US is willing to do anything

(one of the handouts is an update for when we looked at Legrande and Reart)
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