I. International Law Theory (P. 3-11)
· Naturalism 

• Focus on moral principles.  The Law of Nature, discoverable through reason.  

( The law exists, and is discovered, rather than created.  

· Positivism

•  Focus on the practice of states and writings of scholars.  The law is created by humans for particular situations and conditions. 

( The law only exists if practice and agreement between states says it exists.

* One important point, Early Positivism suggested that, because law was created by states, only states were part of the international society.  Thus, non-state actors were neither protected nor bound by International Legal Principles. 


-This is important when we think about colonialism and even modern non-state actors such as Terrorists.  Do non-state actors get protection from international law?  Think Unlawful enemy combatant.  

· “The Eclectic School” - Grotius

•  Combination of Naturalism and Positivism

· Well tempered judgment of man, if not rash and impulsive, can lead one to reasonable principles that are in some sense Natural Law.  But they are discovered through human reason, and developed as International Law through the practice of states.  

* This ties into everything we have discussed about the development of international law.  Positivist aspects can be seen in the way treaties bind only those party to the treaty, and the territorial effect of treaties is limited to the positive affirmation within the state (US, GB).  But Natural Law aspects are clear in different forms of CIL, such as human rights or property rights that the International community generally regards as law existing regardless of human or state affirmation. 

Chad-Libya Border Dispute: The Aouzou strip, a piece of land consisting of entirely barren desert, sits between Chad and Libya.  Chad’s claim to the territory is based on treaties signed by France and Libya while France still colonial ruler of Chad, and further between the France and Italy (Libya’s colonial parent).  Libya claims the land based on, essentially, invasion and occupation of the territory.  

• The parties submit to the voluntary JDX of the ICJ.  This voluntary agreement to be bound by an Int’l institution is important, especially in the context of African states. 

• The ICJ looks to the treaties establishing the frontier which put the Aouzou Strip in Chad’s territory… Even though the treaty was agreed to between colonial powers, Libya never objected to the establishment of the frontier.  *Subsequent treaties between the countries referred to this border without disagreement, Libya had displayed tacit acceptance of this border for many years, and Libya’s occupation of the area was immediately and repeatedly objected to by Chad.  The court considers this treaty as the authoritative demarcation of the boundary, refusing to consider the pre-treaty history of the area because of the treaty and the seeming acceptance of that border by Libya.  

**Key point is that the treaty was a source of authority, combined with actions in conformity with the treaty that indicated a border had been established on the International Legal Plain.  Almost like Estoppel… reliance on the prior treaty gave it stronger effect.
Rainbow Warrior Case: Greenpeace (NGO) boat goes to New Zealand to protest French nuclear testing.  French secret agents blow up the ship.  A Dutch crew member is killed.  Two French agents are caught and charged under New Zealand Law.  France eventually admits they are French agents, and pressures the New Zealand government to return the agents to France because hey were acting under official orders.  France takes responsibility for the incident.  NZ was reluctant to release the agents as they were not subject to imprisonment in France.  After considerable pressure from France (including economic pressures) the states agree to submit the case for determination by the UN Secretary General.  (France was not amenable to ICJ JDX).


•  UNSG gives a ruling including:

· F must give a formal apology

· F must give monetary compensation to NZ gov.

· The French agents would be returned to F, but F required to banish them to a deserted Island.

· F required to give NZ updates on the F agents’ status.  

· The economic/trade restrictions and complaints to be stopped

Important Points:  

· The two sides had reached the agreement almost entirely on their own, but for political cover both countries wanted an international institution to make the agreement final.  

· F allowed the agents to leave the island soon after because of supposed health and family reasons.  What’s stopping them?  This reveals the lack of real teeth behind Int’l Institutions and their rulings on matters when big states are invloved.
· Compliance: (p. 30)
*Why do states comply with International Law?

* Central issue raised is whether International Law has any real authority… Whether states and non-state actors are actually bound by International Law.  How are they held accountable and who enforces agreements and other Int’l legal principles?

Theories

Realists:  Focus on the distribution of power and resources.  International actors comply when they have to, or when it is in their best interest to do so.  Norms don’t regulate states, but when complying with norms is in a states best interest then they may. 

Institutionalists:  Agree that Int’l actors act when it is in their best interest, but consider the long term interest of states in establish and complying with institutions.  Argue that establishing institutions provides a framework for compliance with IL, reducing transaction costs and providing  a trigger for response to non-compliance with norms.

Constructivists:  interests and identities are created and changed through interaction with other states.  Participation in Int’l institutions promotes shared objectives and alters states’ perception of what is in their best interest.

Kantian:  Compliance is a function of legitimacy.  Legitimacy derives from fairness.  One strand of this theory argues fairness is bolstered by attention to democratic rule within the state actors.  

Managerial: States induce compliance, not through coercion, but rather through cooperative, interactive processes.  

II. International Law Actors

· States (see below, full section on states)

· Institutions

(1)  UN General Assembly

· Resembles a legislature but has no law making power
· The Security Council can issue binding resolutions so has authority that approaches that of a legislature.

· The expressions/statements of the General Assembly are not binding but are relevant data for establishing the existence of a norm of International Custom

· Each Nation/State has one vote in General Assembly

· International Custom can be skewed if it is determined by U.N. G.A. vote instead of actual practice because small/poor countries are more represented through voting than through actual political/economic practice

· Historically, more weight was given to actual practice than to nations’ asserted stance in U.N. voting

· More recent practice is that U.N. voting is gaining greater weight than real practice in determining International Custom

· This might skew results because representatives in the U.N. might vote one way to create an International Custom even though the local practice in their home States differs markedly from the custom they espouse (i.e. – custom might be determined more by what States wish the custom were than by what the custom actually is)

See pp. 76-77 (U.N. General Assembly resolutions on compensation for nationalization of natural resources)

(2) International Court of Justice:  (see also p. 17ish of this outline)
• The official court or judicial wing of the United Nations.  

•  Successor to the PCIJ.  Voluntary JDX.  Only able to resolve disputes between states.

•  Sits in the Hague

•  Created by U.N. Charter Art. 38

Article 38. 

(1) The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply:

(a) international conventions, whether general or particular, establishing rules expressly recognized by the contesting states;(Treaties)
(b) international custom, as evidence of a general practice accepted as law; (CIL)
(c) the general principles of law recognized by civilized nations;

(d) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law,  (subsidiary…not a lot of weight)

(2) This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto.

. . . .

Article 59. The decision of the Court has no binding force except between the parties and in respect of that particular case.
Note that the Chad-Libya dispute sheds light on the ICJ and its real usefulness.  Libya had invaded a country and knew it would likely be expelled by the international community.  By submitting to ICJ JDX, they could retreat from the strip without losing face… Can gain reputation as a law abiding state.  However, what does this do to the ICJ’s reputation?  Is the ICJ just useful for political cover.

· Non-Government Actors

(1) Religious Institutions 

*historically important, especially in coloring a variety of state activities right and wrong.  Think about the effect of the Catholic Church in admonishing countries for certain activities

(2) NGO’s

* Organizations can have a major impact on raising issues and raising awareness.  Also, several institutions such as the World Bank and ECHR allow NGO’s to intervene in the settlement of disputes.

(3) Individuals

Individual rights have become an important aspect of international organizations.  Certain rights obtain to all individuals in the world, regardless of state association.

III.  Substantive International Law 

Treaties

*Conceptually similar to a contract, but creates both law and obligations.  Sort of like a mix between contracts and statutes at the same time.

Vienna Convention on Treaties

*Treaty on Treaties.  Codified CIL regarding treaties.  Notice that codification of these norms has benefits and drawbacks.  Once codified, the rules are more frozen and less able to adapt and evolve without future agreement.  However, codification can help avoid and resolve disputes because the rules are more clearly laid out.


(1) Why do states enter into treaties?

· Establish obligations, provide credibility to an agreement, create mechanism for accountability, codify desirable principles looming as possible CIL, tons of reasons why treaties might be useful to a state or states in any given situation.

· (p. 41-43)The effect of treaties is to raise political costs of non-compliance.

(2) Who can make a treaty?  Who has the authority to speak for the state?

*Domestically?  Every state has their own procedures for giving treaties domestic effect

*Internationally? But a valid treaty is always binding on the state that enters into the agreement.  When a head-of-state or authorized representative makes agreements, they are binding treaties in the eyes of the international community

Formation


(P. 37-40)
The Cyprus Conflict:  Cypress became British colony after WWI.  Island was about 80% Greek Cypriot and 18% Turkish Cypriot.  Greek Cypriots seeking self-determination (in the form of union with Greece) fought a guerrilla war against against Brits leading up to Independence in 1960.  The Turkish Cypriot minority argues for partition of the island fearing domination by the Greek majority.  In 1959, prime ministers of Greece and Turkey and Great Britain drafted an agreement to establish a Cypriot government.  The agreement attempted to balance power between the Greek and Turkish Cypriots.  After agreement is formed, representatives from the Greek and Turkish Cypriot communities come to sign the agreement.  NOTE:  These are not states signing the agreement.  Makarios (Greek) and Kutchuk (Turk) were just reps of their communities, but give the agreement political viability.  The agreement established a government, they held elections, and then the reps. Came back and signed the treaty.  The treaty of Guarantee also allowed the three “guaranteeing powers” the right to enter Cypress and “re-establish the state of affairs created by the agreement”.  


Two years later, they start fighting with each other and eventually Turkey comes in and occupies the northern part of the country.  Turkish intervention justified by the treaty of Guarantee.  Today, the island is partitioned and the northern part is controlled by Turkish Cypriots (although only recognized by Turkey as an independent state).  UN peacekeepers patrol the border between them.

Consent


*During UN debates on Cypress in 1964 Greek Cypriots argued that Makarios was coerced into signing the unfair agreement and it should be void.  What amounts to coercion?

· During debates over Art. 52, many smaller and socialist countries urged for a rule invalidating unfair treaties between unequal partners, but this wasn’t adopted.  For a treaty to be void, it must violate principles of the UN Charter. 
Good Faith Principle


Interpretation  (p. 61)

*  The Treaty of Guarantee allowed signatories to take “action” to maintain the state-of-affairs established by the treaty.  But what does Action entail?  Is this an authorization to invade the country or use other military support?

· Turkey argued they lawfully invaded north Cypress under this clause of the treaty.



Termination
· Most treaties specify their duration or terms under which they may be terminated.


Breach




Jus Cogens – Peremptory Norms


*Peremptory norm is an accepted principle of IL that can not be derogated

® If a treaty conflicts with a peremptory norm of Int’l Law, the treaty is VOID


*  Greek Cypriots argued that if the treaty of Guarantee allowed for “action” in the form of Military Intervention, then the treaty was void because a treaty can not allow for a violation of one’s sovereignty.  The sovereignty of nations is a peremptory norm, so the argument goes. 

(3) Reservations (p. 69)
*  In most situations, agreement to all terms of the agreement is essential to conclusion of a treaty.  Uniform acceptance isn’t always required though, as in the case of many multi-lateral treaties.

· EX:  US signs Civil-Rights treaty but takes a reservation on Capital Punishment Rules

Historically, it was believed that a state must accept all aspects of a treaty to be included as a bound party.  Recently the norms have changed and states may take reservations on certain provisions.  However this is a new area of law, and the parameters and consequences are still developing.

Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide: ICJ 1951  (P. 71)
*  Many states wanted to join the treaty but didn’t want to submit to mandatory ICJ JDX for resolution of disputes regarding the convention.

ADVISORY OPINION:  

· Multilateral treaties are adopted to accomplish some “higher purpose”, and normally does not involve direct obligations or “contractual balance” between states

· Object And Purpose:  A reservation is permissible if it does not upset the object and purpose of the convention.  The question is whether the reservation frustrates the “higher purpose” of the convention.
®

(1) If a party to the convention objects to a reservation as obstructing the purpose of the convention, that party can consider the reserving state a non-party

(2) If  A party does not object to a reservation, that party can consider the reserving party to be part of the convention


DISSENT:

· What is the object and purpose of the genocide convention?  It is more than just preventing genocide.

· This rule is not easy to apply or lead to final and consistent results.

*Despite the dissent, much of the main opinion has been codified in the Vienna Convention on treaties

Customary International Law

* Although modern IL considers treaties the preferred form of IL lawmaking, there are still several areas of IL that are not covered by treaties, and CIL still maintains an important place in IL.

(P. 78)
( In theory, usage or repeated acts by states, over time, become custom.  When consistent state acts achieve general uniformity, consistency and regularity over time, that in turn creates a sense of legal obligation, or Opinio Juris.

® CIL results from general and consistent practice of states followed by them from a sense of legal obligation.  

· IL permits a state to opt out of an emerging CIL rule by objecting to the rule as it develops.   

· The amount of time it takes to develop and the amount of uniformity required varies with the circumstances P. 79-80
· Not all customs become Law, some custom results from comity or convenience.  To become law, the custom must be followed out of a sense of Legal Obligation.  The subjective element, the belief of the state that a practice is in fact binding, often must be inferred from the nature and circumstances of the practice itself.

· What happens if a state frequently does not follow the rules in practice, but frequently declares the rule they violate?  US involvement supporting Nicaragua rebels lead to an ICJ case where they discussed the fact that CIL does not stop being law just because it is not perfect in its conformity. (P. 86)
•  The Domestic Effect of CIL:

· Under the classic English/Whales system, Treaties had no impact on domestic law until furthered with an act of parliament (still the case today).

· But CIL has always been part of domestic law as long as it is recognized by Common Law

· In US, answer came in Paquette Habana Case…

Paquete Habana:  Just as the Spanish-American War opens, US Navy captures two fishing vessels flying the Spanish flag.  The vessels were sold at auction.  The owners want reimbursement arguing they were not armed vessels.  

® Court notes the CIL principle, “gradually ripening into a rule of Int’l Law, coastal fishing vessels, pursuing their vocation of catching and bringing in fresh fish, have been recognized as exempt, with their cargoes and crews, from capture as prize of war.”

ISSUE:  Whether CIL has any application domestically, and whether US courts were proper venues for redress of grievances under IL

RULE:  

· “International Law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction…”.  

· “Where there is no treaty, and no controlling executive or legislative act, or judicial decision, resort must be had to the customs and usages of civilized nations; and as evidence of these, to the works of jurists and commentators…”

APPLICATION:  Because the CIL forbids taking the fishing vessels, then Navy must pay for these vessels.

**The court indicated that CIL was valid in the absence of domestic law.  This is the conventional reading of the Paquete Habana Case, and it is the generally accepted rule today.

-but this is only one interpretation of the case.  One could also read this as saying that if there is no conflicting domestic law, then CIL prevails.  Only when the two are not in harmony.

Nationalization of Natural Resources


*  No one contests the ability of states to seize property within their borders, but a contentious issue is if compensation is required, and if so, how much compensation should be afforded.

US Position is: (Hull Doctrine
Compensation must be given and must satisfy several elements:

· Must be prompt (i.e. not so far into the future that has no present value)

· Must be adequate to compensate for whole property taken and all non-tangible benefits that have been taken.

· Must be effective (i.e. can’t compensate with property that is further subject to seizure, such that it is effectively worthless)

*The U.S./Mexican debate about whether expropriation requires compensation( P. 75-76
*The UN Gen. Ass. Has had resolutions regarding compensation for expropriations( P. 76-77 

· 1962 Resolution = compensation is required

· 1970’s Resolutions = compensation depends on local law

SEDCO v. Iran ( P. 87
· FACTS:  SEDCO is US company.  Iranian revolution results in new Iranian Gov. expropriating several foreign held investments, including property of SEDCO.  No Arbitration agreement in the contract.  US and Iran establish the US v. Iran Claims Tribunal to settle similar disputes (grew out of Iran hostage Crisis).  

· SEDCO argues they should receive full compensation. <Prompt, adequate, effective>

· Iran argues compesation should be “Appropriate” (reflecting GA 1970’s resolutions)

· Tribunal rules in favor of SEDCO… requires full compensation.  Argues the “overwhelming practice and prevailing legal opinion” before WWII was full compensation, and only since then has this practice been challenged.  Tribunal argues that evidence against full compensation has not been set forth in opinio juris type form… no legally binding rules have been contrary (GA resolutions are not binding and do not create CIL). 

Atik:  A lot of current law regarding expropriation is based in US-Iran Claims Tribunal findings.  The law has definitely moved more in the direction of requiring full compensation (prompt, effective and adequate)

Texaco/Libya Dispute ( P. 89-92
· FACTS – Texaco and Standard Oil built oil facilities in Libya under contracts giving them rights to extract and export oil; Libya nationalized the companies’ assets and the companies invoked arbitration clauses in their contracts and demanded that Libya arbitrate for compensation for the seized assets

· Foreign Sovereign Immunity = can’t sue a foreign sovereign in U.S. Courts

· Ex: U.S. company can’t sue Libyan government in a U.S. Court

· A valid arbitration agreement is tantamount to a waiver of a foreign country’s foreign sovereign immunity in U.S. Courts

· By entering into an arbitration agreement, a foreign State implicitly waives its sovereign immunity and can therefore be sued in any country to enforce an arbitration award or the arbitration agreement itself

· HOLDING – Arbitrator here holds that the earlier U.N. Resolution on compensation for expropriated property (the 1962 Resolution) is the proper statement of International Custom, not the two 1970’s Resolutions

· Arbitrator looks to the degree to which each Resolution included the support of all types of countries, not just certain blocs (i.e. – rich countries or poor countries) voting together

· Ex: if all small and poor countries voted pro but the 10 or 15 largest and most industrialized countries voted con there would be no International Custom

Arbitrator defines International Custom based on whether the expression crosses ideological/economic/political boundaries among nations not just raw/gross numbers
· Soft Law

• Declared norms of conduct understood as legally non-binding by those accepting the norms.

EX: declarations of Int’l Organizations (Good example is the Helsinki Final Act)

(P. 92-95
*Some Theorists argue that all of IL is binding to some degree, and non-binding to some degree.  Different characteristics and contexts are important for determining where any particular obligation lies on the continuum.  ( P. 94
IV. States

A.  States have been created, or emerged through a variety of processes. P.112
· Decolonization

· Secession

· Dissolution

· Merger

· Peace Treaties

B.  Traditional conception: (Montevideo Convention) ( P. 115
(1) Permanent Population

*No particular number, but the number should be something all the time

(2) Defined Territory

*More-or-less fixed territorial limits

(3) Government

*Some type of authoritative body

(4) Capacity to Enter Into Relations with Other States

(  In practice, these factors are interpreted quite flexibly, depending on the political desire of states.

Self-Determination (P. 116-119)
*At the end of WWI and the dissolution of the Ottoman, Austrian and German empires, the principle of self-determination became a popular refrain in IL and political discourse.  The theory was that the people should decide for themselves where their state allegiance was, which would strengthen the states and thus strengthen the world order.

-Rejection of colonial principles

•  The problem is the tension between the principle of state sovereignty and self-determination.  All states have an interest and concomitant right to maintain their own sovereignty and Territorial Integrity.




Aaland Islands: (P. 119-122)
Group of islands off the coast of Finland that is culturally Swedish.  When Finland was part of the Swedish Kingdom (1600s) the islands were administered as part of Finland.  Then after wars between Swedish Kingdom and Russia in early 19th century, Sweden cedes Finland to Russia, including the islands.  After Russian revolution, Finland breaks away from Russia.  After WWI, the mainly ethnic-Swede Islands try and cede from Finland, ostensibly to re-unite with Sweden.  The issue is brought before the League of Nations.

· The LON determines that the Aalanders may not cede from Finland.  The principle of territorial integrity of established nations is an important part of state sovereignty.  

· Every minority within a state could not be allowed to simple break away and join whatever other nation they wished.  A principle like that would lead to incredible instability of all nations.  

· The secession of a minority must be that last resort, only in exceptional circumstances.

· Differences in language and culture is not sufficient reason to break away, there must be something more such as oppression, political suppression, etc…

· Here, the islanders have been guaranteed a place at the table, and the Fins are willing to allow Swedish language schools and stuff in the islands.

*After WWII, it was clear that the principle of self-determination was fading away in the context of existing states and their minority populations.  Especially true when a state seeks unification with another state.  Hitler had used Self-Determination as an excuse to invade countries, noting the populations of Germanic folks he was “freeing”.  The UN charter 

~~UN Charter (P. 123): Offered only the briefest provisions regarding self-determination, and saw the principle as limited to states that currently existed.  The charter discussing treating minority populations with respect, but not allowing them to break away if culturally different than the parent state.

~~From WWW: Self-determination embodies the right for all peoples to determine their own economic, social and cultural development. Self-determination has thus been defined by the International Court of Justice (in the West-Saharan case) as: The need to pay regard to the freely expressed will of peoples.   It is important to stress that for indigenous peoples the term self-determination does most often NOT imply secession from the state.
® There is a strong presumption in favor of territorial integrity today.  Almost a “sacred” principle.

The Former Yugoslavia
[image: image1.wmf]
· After WWII, Yugoslavia unites under authoritarian ruler “Tito”, joins forces with the commies.  The country becomes the Socialist Federal Republic of Yogoslavia (SFRY). 

· Tito keeps control over the incredibly diverse ethnic and cultural groups through an iron fist rule.  Separates the state into 6 districts…Slovenia, Croatia, Bosnia-Herzegovina, Serbia, Montenegro and Macedonia.  

· Upon Tito’s death in 1980, the central government weakened, and Serbian leader Slobodan Milosevish began asserting power, seeking to ensure Serb dominance over the region.

· Slovenia and Croatia declare independence in an attempt to secede (1991), but Serb forces invaded… International pressure forces them to withdraw.

· Ethnic Serbs in Croatia begin to arm.

· Soon after, Bosnia-Herzegovina and Macedonia declare their independence.

· Western leaders differ on how to deal with the situation, but state publicly that no new states or borders will be recognized that are brought about through use of force.

Badinter #1 (P.126)
ISSUE:  Whether the situation in Yugoslavia was best viewed as the secession of entities from Yugoslavia, as Serbia insisted, or the dissolution of the state itself, as the other countries insisted.

· The essential organs of the Federal government were in disarray and no longer meet the criteria for participation and representation of the minority regions that are required of a Federal state.

· This has lead to extreme violence and factioning of the country.

· Consequently, the commission says, the Yugoslav Republic is in a state of dissolution rather than secession.  

*NOTE: Dissolutionment and Secession are difficult to distinguish.  The unusual case of a state peacefully deciding to break up (Chekoslovakia) is clearly dissolutionment, and where a region attempts to forcefully break away (Southern Confederacy) is clearly secession, but it is usually hard to tell.  FACTORS:

· Failure of Central Government?

· Peaceful split?

· Minority/Majority ethnic or cultural populations on either side?

· Will the former government dissolve or will it continue governing?
But what about Self-Determination?

Badinter #2 (P.128)
ISSUE:  Does the Serbian Population of in Croatia and Bosnia-Herzegovina, as one of the constituent people of Yugoslavia, have a right to Self-Determination?

· The right to Self-Determination must not involve changes to existing frontiers, except where mutually agreed to (maintaining “sacred” principle of territorial integrity)

· But minority groups must be afforded an identity within the new state.  “peremptory norms” require states to ensure respect for the rights of minority groups.

· So the Serbs in Croatia and Bosnia have a right to Self-Determination, but only as a minority within the new states.  

Borders  (P. 130)
Borders are essential to peace and security.  Establishing where a border lies is often at the heart of conflict.  Once borders are drawn, there is always some interest in maintaining the borders just for ensuring predictability, stability, and peace.

· As Colonies in Africa began to gain statehood, a major issue was where the borders should be.  The juxtaposition of the principle of self-determination and the desire for stable permanent borders was at an impass because many borders were drawn arbitrarily, without regard to the local populations.  Often the border would cut through cultural communities.

· Territory of new states are usually determined by their pre-independence colonial borders.  This principle is known as uti possidetis. 

· In the Burkina Faso/Mali ICJ decision, the court resolved a border dispute between two African states by referring to this principle, and recognizing a border based on French colonial administrative borders.  The line was probably drawn arbitrarily, but in the interest of stability, better to accept these colonial boundaries.

Badinter #3 (P. 133)
ISSUE:  Can the internal boundaries between Croatia and Serbia, and Bosnia-Herzegovina and Serbia be regarded as borders for the new states?

· Recognizes principle of uti possidetis.  Although the principle arose in the context of colonies transitioning to states, it is “today recognized as a general principle.”

· The principle applies here, especially considering the solidification of the boundaries in the SFRY constitution.

· The pre-existing boundaries are the best, most reliable, markers for where the new borders lie.

Quebec Secession Case: (P. 134)


*Canadian S.Ct.  gives advisory opinion on the legality of Quebec Secession.  

· Recognizes the right of Self-Determination, but distinguished between Internal and External Self-Determination. 

Internal SD- Right to identity as minority

External- Right to own state 

· ® Court says IL disfavors secession unless in situations of (1) Colonialism, or (2) secession by a conquered territory.

· APP: Court concludes that Quebec can not legally secede.  As long as the people of Quebec are respected and allowed a political/cultural identity, Canada is entitled to territorial integrity by law.

· Essentially, Quebec has Self-Determination as it is recognized under contemporary IL. 

NOTE:  peripheral issue was the concern that native tribes (the James Bay Cree) inside Quebec did not identify with Quebec, and lobbied against secession.  This made Quebes look less like a unified cultural group.


*The Cree probably had the better argument for secession.  They have less participation in Canadian government than the Quebecers, and they are a conquered people.  This may be a background reason why Quebec hasn’t been allowed to secede.

Recognition

Examining the Montevideo Factors, there is a circular logic problem.  To be a state, you must have recognition, to have recognition, you must be a state.  So what effect does recognition have?

Doctrine of Recognition (P. 137-138)


<Two Opposing Views>

(1) Declatory View:  Recognition is purely a political act.  Irrelevant to legal determination of statehood.  Statehood is determined by examining objective factors (Montevideo factors).

· Permanent population

· Defined Territory

· Government

· Capacity to have relations with other states

(KEY:  Statehood is really about effective power.  A state exists so long as the government enjoys effective control over the territory.

(2) Constitutive View: Regards recognition by other states as one of the factors in making the legal determination of statehood.  

*NOTE:  In reality, if a state is recognized by another state, even if only declaratory in fact, the state becomes a state as to the recognizing state at least.

Guidelines on the Recognition of New States in Eastern Europe and the Soviet Union (1992) (P.139)


Generally sets forth principles on which recognition will be granted.  

· “Normal Standards” (CIL)

· Democratic

· Accepted appropriate international obligations

· Committed themselves in good faith to peaceful resolution of conflict

· Respect for minority groups
Badinter #4  (P.140)
ISSUE:  With everything going on in Yugoslavia, EU invites the countries to apply for recognition, and set forth guidelines for recognition.  This commission is resolving the question of recognition of Bosnia.

· Application denied because the Serbs did not take part in the formulation of the decision to form a state

Badinter #6 (P. 142)
ISSUE:  Greece opposed Macedonia’s application for recognition arguing that the name Macedonia is similar to that of the Greek northern region and that Macedonia would soon have territorial claims against them.

· Macedonia allowed to form a state, but they had to include within their constitution the principle that they would never make claims against Greece for territory in northern Greece.

V. International Organizations

The United Nations (P. 176-184)

I.  Security Council

· China

· United States

· France

· United Kingdom

· Russia

+ ten rotating members…The 5 permanent members have veto power


*Mandated with goal of maintaining international peace and security

*They are not supposed to intervene in matters “essentially within the domestic jurisdiction of any state”.


II.  General Assembly



• all other countries


*Can do whatever they want, but can not pass binding resolutions


*One-country one-vote principle


South Africa and Apartheid
· 1952-GA Resolution: contains broad statements affirming principles of “multi-racial society harmony”.  Not directed at South Africa specifically.  States principles to be maintained by governments. 

( This was directed at South Africa in reality, but also may have been directed at the United States.

· 1960-GA Resolution: Names South Africa and directly admonishes the policy of Apartheid

( While racial policy may be a domestic matter, the GA avoids the conflict by arguing that racial policies lead to international friction

· 1962-GA Resolution: Language is stronger.  “Deplores” South-Af policies, and “strongly deprecates” policies of Apartheid

( They did not impose sanctions yet, but close.  They “Request” member states to boycott South African goods, ships, diplomatic relations, etc… (P.187)
· 1963- Security Council Resolution:  imposes sorta sanctions.  “Solemnly Calls Upon” states to stop shipping arms and ammunition into South Africa.

· 1977- Security Council Resolution: imposes full sanctions.  “Decides” that all states shall stop sale of arms to South Africa.

NOTE:  The language used is key.  Note also the progression in forcefulness.  


III.  International Court of Justice (P. 198)


Statute if ICJ--Art. 66(Jurisdiction


*JDX is comprised of all cases referred to it, but states must concede to ICJ JDX.


3 Routes to ICJ:

(1) Those arising from treaties to which both states are parties and both states have agreed for settlement of disputes by ICJ

(2) Special Agreement by parties to send the case to the ICJ

(3) When declarations have been given by both parties in which they accept compulsory jurisdiction

VI. International Law and Domestic Law

Vienna Convention on Consular Relations
*Consulates are established in “receiving states” to assist their own citizens in various ways while in the receiving state.

ARTICLE 36:  Gives the right to consular assistance if an individual is arrested in a foreign state.

· Detainee must be notified of the right

· Detainee must then request assistance

· State must allow communication between consulate and detainee

Notification becomes the issue
• US was originally party to the Optional Protocol of this treaty that allowed for compulsory ICJ JDX arising out of disputes regarding interpretation and application.

 
Breard v. Greene (1998):

FACTS:  Paraguayan man convicted of murder in Virginia and sentenced to death.  Upon his arrest, Virginia officials failed to notify him of his right to consular assistance.  Breard never raises the issue at trial, so the procedural default rule bars his appeal based on that error.  

· Paraguay files suit in ICJ while Breard’s appeal is pending.  ICJ unanimously indicates that the US should “take all measures at its disposal” to ensure that Breard is not executed pending the ICJ’s determination of the case.

· Breard appeals to USSC

· US Secretary of state writes letter to Virginia governor asking to stay the execution.  At the same time, DOJ and state dept. write amicus briefs in favor of allowing Virginia to execute.

S.Ct. OPINION:  

· Court rejects the argument that the Vienna Convention trumps the procedural default rule as supreme law of the land.

(1) The treaty itself provides that the rights expressed in the convention shall be exercised in conformity with the laws and regulations of the receiving state.

(full text indicates the treaty must still be given full effect, but court did not consider the procedural default rule inconsistent with the full effect of the treaty)

(2) Last In Time Rule( Because congress enacted a statute which included the procedural default rule for appeals in death penalty cases, AFTER the convention was enacted, the convention was over-ruled by this statute.
(3) Individual Rights?( In dicta the court indicated that the Vienna Convention did confer individual rights, i.e. had domestic effect, but it did not matter in this case because Breard had defaulted.
( Breard was executed soon after.  


ICJ Case:

· The ICJ never heard the case, even though it was not mooted by Breard’s execution.  Paraguay dropped its suit in the ICJ after some wheeling and dealing in the diplomatic arena.

La Grand Case  (p. 298)+ (NDJ 371)
FACTS:  LaGrand Bros. Are German nationals, but by all appearances look American.  They are convicted of a double murder during a bank robbery.  The brothers were never notified of their right to consular assistance, and did not even know themselves that they were German citizens until after the conviction. 

· The brother’s appeals are barred by the procedural default rule.  

· Both brothers are executed, but before the second one is executed, the German government files a claim against US in the ICJ.

PROVISIONAL MEASURES:

· ICJ orders US to take all necessary measures to stop the execution.  They order the US to give this order to the Arizona Gov.

· US S.Ct. rejects the efforts of Germany and LaGrand to enforce compliance with the order.  Arizona governor says he is not bound by the ruling and they execute LaGrand.

ICJ DECISION: (NDJ: 384-385)

· Unlike Paraguay, Germany continues with the case and gets a final ruling from the ICJ.

· ICJ states clearly that Art. 36 of Vienna Convention creates individual rights.

· ICJ says that, while Art.36 must be implemented in conformity with domestic law, the next clause states that the treaty must be given full effect.  They interpret this to mean that domestic law must provide a remedy for violation.

· This means that the procedural default rule may be facially valid, its application in a case such as the LaGrands violates international law obligations under the treaty.

REMEDY:  German sought assurances that US would not continue to violate the convention, especially in death penalty cases.  This required effective review and reconsideration after conviction.  The court sides with Germany, and indicates that even after conviction violations of the convention required effective review.

Avena  (p.300 + NDJ 387)
FACTS:  Mexico brings a case to the ICJ against the US based on violations of the Vcon-on-consular.  Mexico raises the issues on behalf of 51 Mexican nationals that had not been properly notified of their Vienna convention rights.  

· As a remedy, Mexico was aggressively pursuing a turn-back-the clock order which would have voided numerous convictions and suppressed much evidence.  His was a far-fetched remedy.

· US argued that allowing Clemency hearings before execution was sufficient “review and reconsideration” as ordered by the ICJ in LaGrand.

ICJ DECISION:

· Again rules that US has breached its obligation under the treaty.

· Effective review and reconsideration of convictions upon learning of a violation of Art. 36 requires review and reconsideration by United States Courts.  Clemency is not a proper remedy and does not fulfill the obligations.  There must be a judicial determination as to whether the failure of notification of consular assistance caused actual prejudice in each individual case.

( Obviously, a major problem for the US at this point was the structure of our federalist system.  US officials were not constitutionally permitted to stop these executions or require the states to provide certain remedies.



Torres Litigation (p. 301-302)
FACTS:  Torres is one of the Mexican Nationals in the Avena decision.  After Avena, the US State Dept. writes to Oklahoma authorities urging them to carefully review his case during clemency.  Urged they review both prejudice and effectiveness of counsel as a result of not being notified of right to consular assistance.  

· Clemency board recommends Governor grant clemency, and he does.  Case goes to Ct. of Appeals.

OK Ct. of Appeal:

· OK court says that the Vienna Convention is a valid treaty and by way of the supremacy clause is binding federal law.  

· The Avena decision directs that review and reconsideration be given by judges, without regard to procedural default, so court gives Torres right to appeal based on Art.36 violation.

· NOTE:  Court says they are not within the JDX of the ICJ, but the Avena decision was considered authoritative interpretation by Federal government so this court will give it “Full-Faith-and-Credit”

( OK governor commutes Torres’ sentence

· Torres’ appeal is upheld, but only remedy was to commute sentence to life imprisonment, which the governor had already done, so case is mooted for OK S.Ct.

Medellin

FACTS:  Medellin is another Mexican national in the Avena group.  

Medeliin v. Dretke (5th Circ.)

· Medellin’s initial appeal is denied by the 5th Circ., which relied on Breard, noting that current law gave precedural default rules precedence over the Vienna Convention, and that the ICJ’s Avena judgement was not binding on them.

( Do ICJ decisions have domestic affect on national courts???  Big question.

Medellin v. Dretke (S.Ct)

*S.Ct. Grants Cert to answer two questions:

(1) Must a court of the US apply the rule of decision in Avena?

(2) Should they out of comity and respect for uniform treaty interpretation?

· While oral arguments are going in SC, BUSH signs an order to state courts to give effect to the Avena judgment for the cases therein.

· Then BUSH opts out of the optional protocol which conferred mandatory JDX on the ICJ for Vienna Convention issues.

· Then Medellin files a new habeus claim in Texas court.

**S.Ct. (  dismisses the case as improvidently granted.  Because of new possibility of relief in state court, S.Ct. considers the case not ripe for appeal.  There were also a number of other questions that now had to be answered by lower courts.

· Texas Court of Appeals hears Medellin’s habeus claim but his appeal is denied.  The court ruled that neither the Avena decision nor the Presidents order constituted binding Federal Law that could over-ride state procedural default rules.

Medellin v. Texas (2008)

· Court says there is no dispute that Avena is a binding interpretation of a treaty, but that does not make it binding as domestic law within the US, only binding on US.  “Not all international law obligations automatically constitute binding federal law…”

ISSUE:  Whether the Avena judgment has automatic domestic effect which applies of its own force to state and federal courts.

· Court says NO.  Essentially, the court finds that the treaty and the ICJ interpretation are binding on the political branches only, but require implementing legislation to be binding Federal law.  

· The UN Charter requires states to “undertake to comply” with ICJ decisions.  This is interpreted by the court as meaning that the political branches of government have made a commitment to take future action such as implementing legislation.  

ISSUE:  Whether the President’s order to state courts be considered implementing legislation?

· NO.  SOP… Think Jackson 3 zone approach.  President can not unilaterally create binding federal law

(  The Domestic Effect of International Law
Distinguishing between Self-Executing and Non-Self-Executing Treaties

Self-Executing:  Individuals can invoke the treaty in courts without subsequent legislation

Non-Self-Executing:  Can only be invoked by individuals in domestic court to the extent that Congress has implemented the treaty by Federal statute.

Foster and Elam v. Nielson (1829)  P.313 + NDJ 151
FACTS:  

· Plaintiffs claimed title to land in Florida on the basis of a grant from Spain.

· The treaty that transferred the disputed land from Spain to the US provided that Spanish grants “shall be ratified and confirmed to the person is possession”.

OPINION:

· The court decided that Spanish land grants were not valid as domestic law until congress acted in pursuance to the treaty to ratify and confirm the grants.
“When the terms of the [treaty] import a contract, when either of the parties engages to perform a particular act, the treaty addresses itself to the political, not the judicial department; and the legislature must execute the contract before it can become a rule of law for the Court.”
· The court thus distinguished between treaties that “operate of themselves” and those that contemplate implementation by the legislature.  

United States v. Perchman (1833)

FACTS:  The same treaty is at issue, except this time the court has the Spanish language version which is slightly different and changes the whole case.

· The Spanish language version says “Shall remain ratified and confirmed”.  Thus, the court decides that this language does not contemplate further legislation and is therefore self executing.

· There is also some argument that Perchman set a rule that for a treaty to be Non-Self-Executing, there must be a clear statement to that effect. (NDJ 171)
Treaty Interpretation



USA v. Palistinian Liberation Organization (P.307)
FACTS:  

· UN Headquarters agreement created with language that stipulates US “Shall not impose any impediments to transit to and from” the UN building in NY when people are invited there on official business. 

· PLO is invited to UN as a permanent observer, and PLO sets up office in NY.

· In 1987, a US statute (ATA) identifies the PLO as a terrorist organization and forbids them to maintain any sort of office or hold property within the US.

· The Fed. Tries to close down the PLO mission in NY and files an injunction in Federal court.

RULE:

· Last-In-Time Rule requires a subsequent statute take precedence over prior treaties.

· BUT, when dealing with a treaty, the subsequent statute must be irreconcilable with the treaty for the last in time rule to take effect.

· Congress must clearly show they intend to over-ride a treaty obligation, which must be evidenced with something tantamount to a clear statement that this is what they are doing.

APP:

· Here, the statute may have not meant that the diplomatic office established as a contact with the UN was included, and there was no clear statement that the statute meant to over-ride the UN Headquarters agreement.  Thus, the statute does not effect the UN Mission of the PLO.

Charming Betsy Doctrine:  When a statute appears to be in conflict with a treaty, the court should attempt to contrue the statute, wherever possible, in accordance with the treaty.

Can the President violate International Law?
*In Paquete Habana, The court said CIL is part of our law, but only where no executive or legislative act is to the contrary.  Does this mean the President may violate IL?



Garcia-Mir v. Meese: (P.311)
FACTS:  Cuban “boatlisfts” bring two groups of citizens into US.  

· First group was a bunch of cobvicts and mentally disabled folks, and he second group was just regular people.  US doesn’t grant he first group asylum or status (“parole them”).

· US Paroles the second group but then revokes their parole.

· Both groups are held in detention in US, pursuant to Attorney General order, and because Cuba will not take them back, both groups are in legal limbo and just sitting in prison.

CIL requires that aliens be given a hearing and dealt with accordingly…No indefinite detentions are allowed.
ISSUE:  Whether the Attorney General may act contrary to CIL.

(Court says that Paquete Habana allows for executive acts to over-ride IL, and the Attorney Generals actions are thus “executive acts to the contrary”.



Anti-Ballistic Missile Treaty  P.315
FACTS:  Treaty adopted between US and Soviets in 1972 that provides neither side will develop missile defense systems.  Based on idea of Mutually Assured Destruction (MAD) was best deterrent to war.

· The treaty was originally thought to include prohibition of any future development of missile defense.

· Then in 1983, Reagan proposes the development of Strategic Missile Defense (SDI) or “Star Wars”.  

· Critics argued that the SDI would be inconsistent with the ABM treaty, but Reagan said the program would be just “research”.

· Then in 1985, Reagan officials announce that the are going to “reinterpret” the ABM treaty in a way that excluded future technology (post-1972) from the proscription of the treaty. 

Can the President unilaterally re-interpret a treaty?  What if Congress and the President have a different interpretation of a treaty?  
· Biden introduces legislation that would require a treaty’s interpretation to be frozen at the point of advice and consent of the Senate.  The legislation never gets to the floor.  Looked like a deal had been made to not pass the Biden act and Reagan would not keep on with SDI.

· The Senate restricts use of funds for 1988-1989 for SDI.  They therefore frustrate the attempt of Reagan to build the SDI. 

· The question of Executive re-interpretation never gets into court, so the issue remains.

NOTE:  Goldwater v. Carter- Court refused to get involved with “political question” of treaty interpretation between President and Congress.

NOTE:  A while later, when the senate was considering a different treaty, they included a condition (Biden Condition) that the treaty will be interpreted in accordance with the shared interpretation of the treaty at ratification.  

· This presents problems for IL though, because treaties are agreements between states, so it the states’ interpretation and shared understanding that should govern.

· Under IL, the Text of the treaty governs, along with the states’ intent and subsequent practices… not the Senate or the President’s interpretation.

VII. International Law Claims in US Courts--Alien Tort Statute §1350 USC

“The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.”

Filartiga v. Pena-Irala (2nd circ) (1980) P.328 + NDJ 45
FACTS:  Paraguayan Police official (Pena) is sued in United States under the Alien Torts Claim Act.  He had been involved with the torture and murder of the Plaintiff’s son as part of a campaign of terror to suppress political opposition.  Filartiga’s lawyers sue while Pena is visiting the US, under a little known statute that cofers JDX on US courts for torts that are violations of International Law.

· The district court dismisses the case initially, based on a recent opinion by Judge Friendly of the 2nd Circ. Which discredited the ATCA.  

· The case comes to 2nd circ. On appeal.

ISSUE:  Whether Torture violates the “Law of Nations” as defined by the ATCA.


OPINION:  

· Court cites Paquete Habana as making International Law part of our law.  

· Because CIL is always evolving, as it evolves it continues to become part of Federal Law.

· At a bare minimum, torture has become a violation of CIL

· The ATCA confers JDX on Federal Courts over claims by aliens alleging torture. 

NOTE:  There is a good argument that the ATCA conferral of JDX was only meant to be for the “Law of Nations” at the time it was adopted… no new, common law, Law of Nations.  Judge Friendly scoffed at the idea that CIL provided a cause of action for claims in US tort system.  But this case established that CIL is federal law and is actionable.  The ATCA then confers JDX on federal courts to hear the claims.

NOTE:  This case was unique in incorporating IL into a tort system.  Other countries have developed universal JDX systems (Belgian, Spain), but those are criminal courts.

NOTE:  A contentious issue is what rises to the level of a tort in violation of the Law of Nations (CIL).  Is Murder a tort?  It is proscribed by every country.  The key is not universal acceptance of a tort…there must be something more to make it a violation of the Law of Nations (CIL).


-Extrajudicial Killing


-Disappearances


-genocide


-arbitrary detention

®Must be specific, definable, universal, and obligatory norm.


Tel-Oren v. Libyan Arab Republic (DC Ct. of Appeal - 1984) (P.330)
FACTS:  case stemming from a PLO terrorist attack.  Victims file suit in US court under the ATCA.  

BORK:  Dismisses the claim on appeal.

· Argues that §1350 does not create a cause of action…It is merely a jurisdictional statute.  

· CIL can not create a cause of action either.  Separation of Powers considerations, as well as the anomalous conclusion that treaties are not always self-executing, but CIL is.  

( Judge Bork’s opinion was not widely accepted, and other courts maintained for some time that the ATS creates a cause of action and confers Jurisdiction.



Sosa v. Alvarez-Machain 542 U.S. 692 (2004) (P.333)
FACTS:  DEA agents abduct Alvarez-Machain from Mexico and bring him to US.  They apparently got the wrong guy though, because he is acquitted after trial.  Then he sues the DEA agents for kidnapping, suing under §1350.

ISSUE:  Whether the §1350 creates a cause of action, or in the alternative whether an alien can sue under §1350 when the Law of Nations provides the cause of action?

· When the first congress created §1350, the Law of Nations was comprised of relatively few and specifically defined laws… Laws against Piracy, violence against official ambassadors, etc…

· Thus, congress intended §1350 to confer jurisdiction alone, but must have intended for the Law of Nations to be independently actionable (otherwise §1350 would be superfluous).

· So what is actionable as a violation of the “Law of Nations”?

(Any claim based on the present day Law of Nations must be a norm of international character accepted by the civilized world and defined with specificity comparable to the features of the 18th century paradigms we have recognized.

· ®  Sosa directed courts considering claims under ATCA to ask three questions:

(1) Whether the asserted claim constitutes a violation of the “present-day law of nations,” not the law as it existed in 1789

(2) Whether the asserted violation is “accepted by the civilized world and defined with specificity comparable to the features of the 18th century paradigms that have been recognized.

(3) Any inquiry into whether the ATCA provides a cause of action requires the court to consider the “collateral consequences”, namely the foreign policy implications of that determination.

APP:  The plaintiff in Sosa could not identify with specificity the violation of law that was a specific and generally accepted principle.  His best argument was based on the proscription of extraterritorial arrests, but US had signed a treaty to that effect and had chosen not to provide a cause of action there.

VIII. International Law of Jurisdiction

The Lotus Case (P.356)
FACTS:

· French ship and Turkish ship collide off the coast of Turkey.

· French guy caused the accident, causing the death of 8 Turkish sailors.

· The Turkish authorities ask the French guy to come ashore to give evidence.  After talking with Turkish police, they arrest him for manslaughter.

ISSUE:  Can the Turkish judicial system exercise jurisdiction?  Can Turkish law apply on the high seas?

( Case goes to the PCIJ(
® One state’s laws can never have effect in the territory of another state

® But if acts, illegal in one JDX, produce their negative effect in that JDX, then that JDX can rightfully exercise authority over those acts/people involved. (Effects Test)

· The ship is the territory of a state, so in some sense this is a cross-border effect question.  Thus, the French guy was in “France” when he committed the crime, but caused the effect in “Turkey” (on the Turkish ship).

APP:  Thus, both Turkey and France have JDX in this case.  The criminal act was committed in France and caused the effect in Turkey

Jurisdiction to Proscribe

1. Territorial Principle

®A state has full authority, both exclusive and absolute, within its own territory.

American Banana Co. v. American Fruit (1909) (P.363)
FACTS:  Banana companies in Panama are rivals.  American Banana claims American Fruit conspired to have rebels take over their plantation and then sell it to American Fruit… Violation of Sherman Act.

® The general and almost universal rule is that the character of an act as lawful or unlawful must be determined wholly by the law of the country where the act is done.

( This is a restrictive view of the Territoriality principle.

…The law began to develop to allow states to proscribe conduct that has an effect within the proscribing state.

United States v. Aluminum Co. of America (ALCOA) (1945) (2nd circ. But no quorum in S.Ct. so this case is S.Ct. authority) (P.364)
FACTS:  ALCOA is charged with Sherman Act violations for conspiring with Canadian and European companies to create an aluminum cartel.

® American Law does not punish all whom the courts can catch for conduct which has no consequence in the territory of the United States.

®  BUT any state may impose liability for conduct outside its borders that has consequences within its borders.

®  The Sherman Act requires intent to cause effect + effect=US court JDX

(Effects Test

*This case is really about interpreting the Sherman Act but has a broader impact in holding that, if congress so intends, it may proscribe conduct that has an effect within the United States territory.

NOTE:  The presumption in US law however is that congress legislates territorially/ that US law only extends to US territory.  The Sherman Act has been interpreted to go beyond that in proscribing conduct that is both intended to and does have an effect within the United States.


Timberlane Lumber Co. v. Bank of America (9th circ. 1976) (P.366)
FACTS:  Bank and Honduran lumber company allegedly conspire in Honduras to drive Timberlane out of business.  Another Sherman Act case.

( This court inserts considerations of International comity into the analysis, recognizing that the extraterritorial effect of US laws can create problems for international relations, an area courts must always be wary of.  

® Prima Facie case for Sherman Act violation if outside the territory of US:

(1)  Some effect, actual or intended, on American foreign commerce.

(2)  Effect must be sufficiently large to present a cognizable injury, and therefore a violation of the Sherman Act.

(3)  Balancing of the magnitude of the effect against the interests of other states.

· Field of Conflict of Laws provides good criteria for analysis:

· Degree of conflict with foreign law

· Nationality of parties

· Extent to which enforcement will achieve compliance

· Relative significance of effects on US as compared with other jurisdictions

· Extent to which effects on US are intentional (purposefully directed at US)

· Foreseeability of such effects

( This was an influential decision, but the holding was “dampened” a bit by the next case


Hartford Fire Insurance Co. v. California 509 U.S. 764 (1993) (P.368)
FACTS:  Several London based insurance companies accused of conspiring to force primary insurers to include certain clauses in their insurance contracts.  The British government had established a regulatory scheme with which the London based insurance companies were in total compliance.  

ISSUE:  Can Sherman Act cover these acts done in another state within the laws of the other state?

SOUTER:

®Well established now that the Sherman Act covers conduct that purposefully causes an effect in the United States

(Court embraces the ALCOA analysis and says Intent + Effects = Prima Facie

(Court looks at International Comity, but only o the extent of a true conflict of laws with another JDX.

(Applies a more rigid conflict of laws analysis, i.e. argues that there must be a true conflict for the Sherman Act to be inapplicable.  If the actor can comply with both laws, then no actual conflict.

APP: Here, the London insurers could comply both with British law and Sherman Act so no true conflict.

NOTE:  The implications of this ruling is that there will rarely ever be a situation where international comity does not allow application of the Sherman Act.

SCALIA:

· This case is really about interpreting the Sherman Act… The real question is whether the Sherman Act was intended to apply extraterritorially.

Two Main Principles:

(1) Presumption of NO extra-territorial effect…unless specifically stated otherwise, statutes only apply territorially.

(2) We should interpret law consistent with International Law whenever possible (Charming Betsy).

(  Scalia embraces the Timberlane use of Conflict of Law principles as factors in the analysis, not to be construed as only true conflicts.

Other Principles

1. The Nationality Principle (P.377)
*States can exercise prescriptive JDX over their own Nationals, even when they are located outside national territory

2. The Protective Principle (P.378)
*Right to regulate conduct by non-nationals outside their territory that is directed against their national security or a limited number of other state interests (e.g. counterfeiting)

3. The Passive Personality Principle (P. 379)
*A state may apply its law to an act committed outside of its territory by a non-national when a national is a victim of the act.

4. Universal Jurisdiction (P. 380)
*Any state may exercise jurisdiction over an individual who commits certain heinous and widely condemned offenses, even when no other basis for JDX exists.

-  Stems from the IL principle that all states may exercise their own domestic law over pirates.  Piracy is of a nature that makes the pirate an enemy of all.



Israel v. Adolf Eichmann (1962) (JDX to Proscribe P. 380)
FACTS:  Eichman is Nazi general that fled to Argentina after the War.  Israeli agents kidnap him and bring him back to Israel to stand trial.  Eichmann challenges the JDX of the Israeli court to Prescribe the conduct alleged.

ISSUE:  Whether Israeli courts can apply their laws to acts that took place outside their territory, before the country even existed.

COURT: 

Principle of Universality – Power is vested in every state, regardless of where the acts are committed, to punish for certain crimes.  Three different views on the extent of this principle.

(3)  Some say the principle is limited to the crime of Piracy on the high seas, so as to avoid interference with other states.

( Court says crimes against humanity are a sufficiently similar in their international character and reprehensible nature that they are tantamount to piracy.

(4) Universal JDX is an “auxiliary” principle, to be applied only when no other basis for JDX exists.

*Under this view, the state must offer extradition to the state where the offending act took place.  Emphasis on centrality of territoriality principle.


( Israel has offered extradition to Germany and they refused.  No other state is seeking JDX.  No one has protested to Israel’s exercise of JDX.

(5) Universal JDX logically applies to all criminal acts that constitute offenses against the law of nations.

( Crimes against humanity are certainly offenses against the law of nations.  The one caveat here is that the forum non conveniens doctrine may indicate that exercise of JDX is improper, but here most of the witness’ and evidence are in Israel, so JDX is proper.

5. Jurisdiction over Internet Based Activities (P.384)
*Creates a variety of difficulties.  Where does the “act” take place?  Who controls the internet and who makes the rules?

LICRA v. Yahoo!
*Case involving a French courts prescription of selling Nazi stuff.  French court finds Yahoo! In violation of French law for selling Nazi stuff, but in America this conflicts with Yahoo!’s 1st amendment rights to some extent.  P. 386 gives some different viewpoints expressed by the 9th circ.  

NOTE:  We are much closer to a true conflict of laws here, but not all the way.
6. The Helms-Burton Act (P.387-395)
· Title III of the Helms-Burton Act created a cause of action for any US citizen against anyone that “traffics” in property expropriated by the Cuban government.

· The law allows anyone that has become a US citizen, including those who were Cuban Nationals at the time, to sue for trafficking in expropriated property they have a claim against.

· This was very controversial because, while there is a generally accepted CIL to compensate for property taken from foreigners, there are no cases that have upheld the IL of compensation for nationals of the expropriating government.

· But Title III of Helms-Burton Act assumes that both US citizens at the time, and Cuban Nationals that have become US citizens have a right to sue.

· The law cites the Effects Test principles as IL justification.

· There was International uproar over the legislation, mainly because the act essentially regulates conduct between Cuba and other foreign governments.  

Opinion of the Inter-American Juridical Committee
( Essentially, goes through the list of reasons the Helms-Burton Act does not conform to IL.  

NOTE:  As soon as Helm-Burton was enacted, Title III was suspended, or put on hold, by the president.  It has never actually been enacted and allowed to convey a right of action for expropriation by Cuba.

Jurisdiction to Adjudicate

*State’s authority to subject persons to its judicial process

®IL generally forbids one states’ court from operating within the JDX of another state.  But what happens when an accused is forcibly abducted or tricked into coming to that court?  Can the Court still exercise JDX over that person.

( Essentially personal JDX

Israel v. Eichmann <The Eichmann Precedent> (P.400)
*Israeli court says that the arrest/abduction of Eichmann has no bearing on his trial.  The circumstances of his arrest can not be raised by him at trial, it is a matter between the political entities, i.e. the Argentinian and Israeli governments.  

· The right to plead a violation of state sovereignty is the exclusive right of the state.  The accused has no right to raise this issue at trial.

United States v. Alvarez-Machain (1992) (P.404)
*DEA agents kidnapping case.  Essentially, Court says if there is no violation of an extradition treaty, then the circumstances of the accused being brought before the court is a matter for the political branches and does not revoke the courts JDX to try the accused.


US v. Rauscher (1886):  Doctrine of Speciality(  A person that has been brought within the jurisdiction of the court by virtue of an extradition proceeding in accordance with an extradition treaty, can only be tried for an offense described in that treaty and the offense which the extradition was based on.  For other crimes, the accused must be given a chance to go back to the country they came from and new extradition proceeding must be instituted in accordance with the treaty.


Ker v. Illinois (1886):  The ∆ here had been brought before the court by way of forcible abduction.  The court said that unless a treaty specifically included prohibition of forcible abductions, then this doesn’t violate any treaty, and the court can maintain JDX.  The issue here is between the olitical branches.

(  So the court says unless the abduction in this case violated a treaty, then it is not their problem.  They look over the treaty and refuse to imply terms against forcible abductions (which is clearly against IL) and say the problem here is between US and Mexican governments.

NOTE:  Both the dissent and a wave of International opinion was against this decision.  Dissent argued the critical flaw in the opinion was not distinguishing the kidnapping in Ker by a private party and the DEA abduction here, which was authorized by the Gov.  



Prosecutor v. Nikolic (Appeals chamber of International Criminal Tribunal in Yugoslavia)



(2003)  (P.413)

FACTS:  Nikolic was a war criminal in Yugoslavia.  He was tricked into coming within the JDX of the court, and after being arrested he appealed arguing that the court did not have JDX over him. 

COURT:

(1) In cases such as genocide, crimes against humanity, and war crimes, (cites Eichmann) courts seem generally reluctant to set aside JDX because of the universality of the crime.

(2) Absent a complaint from the state whose sovereignty has been breached, it is easier for the court to properly exercise JDX.

(Court decides that the crimes Nikolic is accused of are of such an egregious character as to be universally condemned, and in these cases the harm to IL by retaining jurisdiction is outweighed by the harm done by not holding the accused responsible, a harm to “International Justice”.

Jurisdiction to Enforce
*Generally, IL forbids one state from enforcing its laws in the territory of another state.  But when the court has JDX to prescribe, and the accused is brought before the court, the activities that lead up to it are usually political matters.

IX. Sovereign Immunity

*States usually refrain from exercising jurisdictions over foreign states, as well as diplomats and emissaries from states when conducting official business.  

The Classical View of Sovereign Immunity
The Schooner Exchange v. McFaddon (1812) (P.417)
FACTS:  A ship is captured from US citizens by French navy.  Ship is converted into a French warship and when it comes back to US, the original owners sue to reclaim the ship.

ISSUE:  Whether an American citizen can assert title to an armed national vessel found within the JDX of the US.

® JDX of a nation within its own territory is absolute, and is susceptible to no imitation not imposed on itself.

® But when one sovereign enters the JDX of another, there is an implied license of sovereign immunity.

®  National ships of war, entering the port of a friendly power are to be considered exempted from the JDX of that power.
( Later cases determined even if the ship was commercial it would have immunity if owned and possessed by a foreign government.

(  Then a case came about where the foreign government owned, but was not in possession of the ship, and the court exercised JDX

( The distinction was fuzzy, and with the rise of communism, US began to dislike the idea of allowing immunity for foreign commercial ships owned by foreign state… in these cases, all of the commercial ships from communist states were owned by he government.

Tate Letter (P.419)
*Letter from state dept. official Jack Tate to the Attorney General setting forth the “restrictive theory” of sovereign immunity.  This theory made a distinction between “Private” and “Public” acts.  The department was going to now follow this restrictive theory, which would restrict sovereign immunity to a states “public” acts only.  There was no clear distinction or explanation, but ostensibly commercial or merchant vessels would not retain sovereign immunity.


® Foreign States are thus generally immune from the JDX of the US EXCEPT:

(1) Commercial Activity carried on in the United States

(2) Acts performed in the United States in connection with a commercial activity elsewhere

(3) An act outside the United States in connection with a commercial activity that causes an effect in the United States

Martin v. Republic of. South Africa  (P.423)
Black American man injured in a car accident in SA.  State owned hospital fails to properly treat him.  Man sues in US court for exacerbated costs and damages after he came back to US.  Court denies that there was a direct effect from the accident in the US… The injury was in South Africa.

Republic of Argentina v. Weltover (1992)  (P.424)
Argentina is forced to renig on several contracts with US banks.  They had issued several bonds as part of an economic recovery plan, but the bonds required payment in US dollars.  When the bonds came due, the country was forced to default on their obligation.  The US banks sued Argentina in US court.  

(1)  ISSUE:  Whether Argentina’s bond debt is “commercial activity” within the meaning of FSIA.

(Argentina argued that their economic plan was not a commercial activity within the meaning of the FSIA, arguing that instead it was government activity.

® When a foreign sovereign acts in the manner of a private party, their actions are “commercial” within the meaning of the FSIA.  

· Nature over Purpose:  The purpose or intention behind the activities does not make the difference.  The important aspect is the nature of the activities themselves.  The question to ask is whether these are the type of activities a private party engages in?

APP:  The bonds issued by Argentina are “garden variety” debt instruments used in private party lending.  

(2)  ISSUE:  Whether the defaulting of the bonds had a “direct effect” in the United States.

( Payment was to be made in NY, to US banks…clearly non-payment has a direct effect in US.

NOTE:  An underlying issue in this case was the fact that if the court would have allowed Argentina immunity, then all sovereign debt in the US would be worthless… and there is a lot of it.  Is a government’s economic recovery plan really in the nature of a private activity?

NOTE:  US courts judge whether something is quintessentially government activity by US standards… other countries standards might be way different though.


Saudi Arabia v. Nelson S.Ct. (1993) (P.427)
American man working in Saudi hospital is detained, tortured, imprisoned, etc…  The man tries to sue the Saudi government.  The argument was that the hospital administration, even though the hospital was owned by Saudi government, was he perpetrator.  The operation of the hospital was a commercial activity.  Also, Saudi’s routinely enforce debt obligations in this manner.

( Court says the arrest and imprisonment of the man is purely a government activity, not commercial.  This is “exercise of the powers of police” and is not “commercial” by any stretch of the imagination.

( White and Blackmun concur, but argue that running a hospital and punishing employees is a commercial activity, but there was no direct effect on the US in this case.

NOTE:  White and Blackmun reflect the philosophy of defining commercial activity from American point of view.  Only in America is running a hospital a commercial activity.

Antares Aircraft, L.P. v. Federal Republic of Nigeria (1993) (P.430)
Nigerian Airport Authority confiscates an airplane and the owner sues Nigeria to get the airplane back.  Court denies there is a direct effect.  Assumes operating the airport is a commercial activity, but says all of the “legally significant” acts revolving around the conversion of this airplane occurred outside the US.  No Direct Effect. 

X. International Criminal Responsibility

International Criminal Law

*Limitations on conduct that can be applied beyond the national level, like piracy

International Human Rights Law

*Rights of people qua people… Inalienable human rights

International Humanitarian Law

*Laws of War… both (1) the rules of whether the war itself is lawful, and (2) the rules regarding conduct during war.






Nullum Crimen Sine Lege(No Crime Without Law   (NCSL)  (P. 611)
*Important principle that comes up because so much law in this area is not codified.  Determining whether there was sufficient solidification of the law is often an important starting point.


Charter of the International Military Tribunal at Nuremberg  (P. 611)

(Created three categories of criminal volations.

(1) Crimes Against Peace

-aggressive war-making

(2) War Crimes

-Violations of rules of conflict

(3) Crimes Against Humanity

-Newest category…encompassing crimes like genocide and other acts against civilians


United States v. Joseph Alstoetter et. al.              (Justice Cases)

(P.612)
*Trial in Germany, in US zone of occupation.  14 judges and prosecutors were tried, accused of using the court system against political prisoners, jews, etc… often imposing death sentences.  Thhey were charged with war crimes and crimes against humanity.

ISSUE:  Because the IMT charter was not in effect until after the War, the defense was NCSL.  The issue was whether the defendant’s could be punished for these violations.

(Court says there should, as a rule, be proof that the accused knew or should have known that the acts being charged were wrong, and that the actor was subject to punishment if caught.  

· Here, the crimes were of such an egregious nature that there can be no doubt that it was known they were wrongful acts.

· Also, German law proscribed many of the acts being charged

· States at war with Germany repeatedly warned that they would punish criminals

NOTES:

*Is there a difference between knowing something is wrong and knowing that something is punishable?

*After Nuremberg, and maybe one of Nuremberg’s purposes, was to make it known to the world that there will be punishment, indeed individual responsibility, for such terrible things as Genocide and the like.


-But this has important implications for the notion of sovereignty.  To some degree, after Nuremberg, every state had a little less sovereignty.  Individuals have rights beyond the state, and individuals are liable beyond the state.

XI. Genocide (P.615)
*Characterized by a plan designed to eliminate the “essential foundations” of a particular group.  

( Genocide is directed against a national group as an entity, and the actions involved are directed against individuals, not in their individual capacity, but as members of the national group.

*Genocide Convention( P.615
(Discussion of whether the Khmer Rouge violence constitutes Genocide and generally, what constitutes Genocide?)( P.615-621
XII. Crimes Against Humanity

International Criminal Court ( P. 622 + P.658
· Treaty created organization, so not an organ of the UN

-Though there is a relationship… UN security council can refer cases to the ICC

· The treaty codifies many generally accepted principles of International Law, further crystallizing these principles into CIL

Jurisdiction
ART 11:  No Ex Post Facto…Can only hear cases where crimes were committed after its creation.

ART 12:  Pre-conditions to Jurisdiction

(1) States party to the ICC statute accept JDX

(2) The ICC can exercise JDX if:

a. The crime takes place in territory of a state that’s a party

b. The state of which the accused is a national, is a party to the ICC statute

(3) Any state may accept JDX even if they are not a party

ART 13:  Exercise of JDX

A. A state that is a party to the statute refers the case

B. UN Security Council Refers

C. The ICC prosecutor can initiate exercise of JDX (but Article 15 regulates how he/she may do this… US objected here, wanted UN Security Council to regulate the prosecutor).

ART 17:  Admissibility

A. Inadmissible if a state with JDX is investigating and prosecuting… Inadmissible unless the state with JDX is unwilling or unable to genuinely prosecute.

B. Admissible if State with JDX has decided not to prosecute

NOTE:  US has not signed on to ICC because of compulsory JDX issues.  US has so many people deployed all over the world, there is a fear of political retribution and other vulnerabilities against US citizens. (P.625)
Abu Ghraib 

· For Geneva Convention purposes, all of the prisoners tortured at AG were civilians.  

· There was never any claim that commanders had explicitly ordered any of the illegal activities, but does this immunize the higher ups?

Command Responsibility  (P.631)
· International standard at this point is that a commander is responsible for the acts of his/her subordinates not only if the criminal acts were ordered, but if the commander knew or should have known that the acts were occurring and failed to prevent or punish those responsible.

· A Subordinate ca not justify violations of the Laws of War by claiming he was ordered by a commanding officer.  

( This defense will often mitigate the sentence though

XIII. Amnesty

· A major issue is whether, in the milieu of modern International Humanitarian Law, amnesty provisions are even legal.

· On one hand, allowing former dictators and their regimes amnesty furthers the goal of transition to democracy, and encourages the dictators to give up power.

· On the other hand, it is not only repulsive to think of certain dictators getting off scott free for such terrible things, but it may also encourage human rights abuses while the dictator is in power because they know they will eventually cede power with an amnesty provision and go on with life.

· Also, can Amnesty provisions exist in a world with an International Criminal System?  Recall, these systems give rights and punishment that are transnational, or beyond the state.  The state can give amnesty, but can they give amnesty on behalf of the International community?  Can they give amnesty and still be in compliance with their obligations to the international community, including treaies they have entered into?

Inter-American Commission (panel of experts empowered to investigate and appraise human rights abuses, though without legally binding effect)

(REPORT ON PINOCHET( (P.670)
*Essentially, the commission found the Chilean Amnesty provision incompatible with the American Convention on Human Rights.

Inter-American Court of Human Rights (P.673)
*Issued a ruling on an Amnesty provision in Peru, and decided that all amnesty provisions are inadmissible, and violative of the convention.

Special Court for Sierra Leone (P.673)
The court found a “Crystalizing norm that government can not grant amnesty for serious crimes under International Law.”


A peremptory norm seems to be developing that forbids Amnesty provisions from being applied when the crimes constitute serious violations of International Law.

* But here is a good argument that it is not yet CIL… recall, states must be acting under a belief of obligation.  See discussion, P. 674-675
Pinochet—tries to go to England to get medical care.  He is arrested by the Brits after Spain institutes extradition requests.  Spain is seeking to use Universal JDX to prosecute Pinochet for human rights abuses.  The case went to Britain’s highest court.

Regina v. Bow… (1999) (P. 683)
ISSUE:

(1) Is Pinochet charged with an extraditable crime?

® Dual Criminality Principle:  for a crime to be extraditable, it must be punishable in both the receiving and rendering state at the time of the crimes commission.  

· Here, the ability to punish for extraterritorial torture was not in effect in England until 1988.  Pinochet ceded power in 1990ish.  Thus, the only crimes that are extraditable are those committed after 1988.

*Not that torture wasn’t criminal until 1988, but extraterritorial proscriptive JDX of torture was not in effect until 1988.

(2) Does Pinochet retain Sovereign Immunity?

· One judge says that there is a waiver of sovereign immunity when Chile became a party to the Torture convention…because Torture convention applied to public officials, sovereign immunity is incompatible with the convention.  Thus, signing on to the Torture Convention waives sovereign immunity.

· One judge says exclusion of sovereign immunity is an “implied term” of the Torture Convention

· One Judge says “such serious international crimes” simply over-ride sovereign immunity.

( Essentially, the court as a whole determines that there is, in effect, a sovereign immunity “stripping doctrine” when it comes to torture.

*England was ready to extradite Pinochet after this, but he suffered a stroke and was deemed incapable of standing trial.  He was then shipped back to Chile.



Congo v. Belgium (2002)  (P.689)
*Belgium has a universal JDX statute.  They attempt to arrest a Congolese foreign minister accused of human rights atrocities.  The court finds the foreign minister has diplomatic immunity.  Good discussion on different situations where diplomatic immunity would be abrogated or would just not apply, but none apply here.

*There is a good discussion afterwards on the feasibility of Universal JDX and US opposition to Belgium’s use of Universal JDX to contemplate charging US officials.  (P.691-692)
XIV. Laws of War

Two Main Categories:

(1) jus ad bellum – The Laws Regarding The Use Of Force

*Largely enshrined in the UN Charter; Generally prohibits the use of force unless in self-defense.

(2) jus in bello – International Humanitarian Law

*Mainly codified in Geneva Conventions

Q:  Was the War in Afghanistan legal?  Was it a war in self-defense?


UN Security Council Resolution 1368 (P.987)
· “recognizing”  the right to self defense

· “Condemning” the armed attack on the US

· “Expressing” its readiness to take action

(This resolution recognized the US right to self-defense.  However, it did not explicitly give authorization for the use of force against Afghanistan.  There is no doubt that the security council would have authorized the use of force, but the US didn’t ask for it…Why?

*US didn’t want to set a precedent that they needed UN authorization to use force in this situation.

Article 1


Scope of the present Convention:


The present Convention applies to treaties between States.


Article 2


Use of terms 


1.For the purposes of the present Convention: 


(a) “treaty” means an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation;





Article 7


Full powers 


1.A person is considered as representing a State for the purpose of adopting or authenticating the 


text of a treaty or for the purpose of expressing the consent of the State to be bound by a treaty if: 


	(a) he produces appropriate full powers; or 


(b) it appears from the practice of the States concerned or from other circumstances that their intention was to consider that person as representing the State for such purposes and to dispense with full powers.


2.In virtue of their functions and without having to produce full powers, the following are 


considered as representing their State: 


(a) Heads of State, Heads of Government and Ministers for Foreign Affairs, for the purpose of performing all acts relating to the conclusion of a treaty; 


(b) heads of diplomatic missions, for the purpose of adopting the text of a treaty between the accrediting State and the State to which they are accredited; 


(c) representatives accredited by States to an international conference or to an international organization or one of its organs, for the purpose of adopting the text of a treaty in that conference, organization or organ.





Article 51


Coercion of a representative of a State 


The expression of a State’s consent to be bound by a treaty which has been procured by the coercion of its representative through acts or threats directed against him shall be without any legal effect. 





Article 52


Coercion of a State by the threat or use of force 


A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of international law embodied in the Charter of the United Nations.





Article 26


“Pacta sunt servanda” 


Every treaty in force is binding upon the parties to it and must be performed by them in good faith. 








Article 31


General rule of interpretation 


1.A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. 


2.The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes: 


(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty; (b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty. 


…


Article 32


Supplementary means of interpretation 


Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty (legislative history/intent) and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31: 


	(a) leaves the meaning ambiguous or obscure; or 


	(b) leads to a result which is manifestly absurd or unreasonable. 








Article 56


Denunciation of or withdrawal from a treaty containing no provision regarding termination, denunciation or withdrawal 


A treaty which contains no provision regarding its termination and which does not provide for denunciation or withdrawal is not subject to denunciation or withdrawal unless: 


it is established that the parties intended to admit the possibility of denunciation or withdrawal; or 


a right of denunciation or withdrawal may be implied by the nature of the treaty. 


A party shall give not less than twelve months’ notice of its intention to denounce or withdraw from a treaty under paragraph 1.














Article 60


Termination or suspension of the operation of a treaty as a consequence of its breach 


A material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach as a ground for terminating the treaty or suspending its operation in whole or in part. 


A material breach of a multilateral treaty by one of the parties entitles: 


the other parties by unanimous agreement to suspend the operation of the treaty in whole or in part or to terminate it either:


in the relations between themselves and the defaulting State; or (ii) as between all the parties;


a party specially affected by the breach to invoke it as a ground for suspending the operation of the treaty in whole or in part in the relations between itself and the defaulting State;


any party other than the defaulting State to invoke the breach as a ground for suspending the operation of the treaty in whole or in part with respect to itself if the treaty is of such a character that a material breach of its provisions by one party radically changes the position of every party with respect to the further performance of its obligations under the treaty.


A material breach of a treaty, for the purposes of this article, consists in: 


a repudiation of the treaty not sanctioned by the present Convention; or 


the violation of a provision essential to the accomplishment of the object or purpose of the treaty. 


The foregoing paragraphs are without prejudice to any provision in the treaty applicable in the event of a breach.


 Paragraphs 1 to 3 do not apply to provisions relating to the protection of the human person contained in treaties of a humanitarian character, in particular to provisions prohibiting any form of reprisals against persons protected by such treaties. 








Article 53


Treaties conflicting with a peremptory norm of general international law (“jus cogens”) 


	A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.





Article 20


Acceptance of and objection to reservations 


1.A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting States unless the treaty so provides. 


2.When it appears from the limited number of the negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by all the parties. 


3.When a treaty is a constituent instrument of an international organization and unless it otherwise provides, a reservation requires the acceptance of the competent organ of that organization. 


4.In cases not falling under the preceding paragraphs and unless the treaty otherwise provides:


(a) acceptance by another contracting State of a reservation constitutes the reserving State a party to the treaty in relation to that other State if or when the treaty is in force for those States; 


(b) an objection by another contracting State to a reservation does not preclude the entry into force of the treaty as between the objecting and reserving States unless a contrary intention is definitely expressed by the objecting State; 


(c) an act expressing a State’s consent to be bound by the treaty and containing a reservation is effective as soon as at least one other contracting State has accepted the reservation. 


5.For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of twelve months after it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later. 





Article 21


Legal elects of reservations and of objections to reservations 


1.A reservation established with regard to another party in accordance with articles 19, 20 and 23: 


(a) modifies for the reserving State in its relations with that other party the provisions of the treaty to which the reservation relates to the extent of the reservation; and 


	(b) modifies those provisions to the same extent for that other party in its relations with the reserving State. 


2.The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se. 


3.When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation. 








1602. Findings and declaration of purpose


The Congress finds that the determination by United States courts of the claims of foreign states to immunity from the jurisdiction of such courts would serve the interests of justice and would protect the rights of both foreign states and litigants in United States courts. Under international law, states are not immune from the jurisdiction of foreign courts insofar as their commercial activities are concerned, and their commercial property may be levied upon for the satisfaction of judgments rendered against them in connection with their commercial activities. Claims of foreign states to immunity should henceforth be decided by courts of the United States and of the States in conformity with the principles set forth in this chapter.





1603. Definitions


(a) A "foreign state", except as used in section 1608 of this title, includes a political subdivision of a foreign state or an agency or instrumentality of a foreign state as defined in subsection (b).


…


(d) A "commercial activity" means either a regular course of commercial conduct or a particular commercial transaction or act. The commercial character of an activity shall be determined by reference to the nature of the course of conduct or particular transaction or act, rather than by reference to its purpose.


(e) A "commercial activity carried on in the United States by a foreign state" means commercial activity carried on by such state and having substantial contact with the United States.





1604. Immunity of a foreign state from jurisdiction


Subject to existing international agreements to which the United States is a party at the time of enactment of this Act a foreign state shall be immune from the jurisdiction of the courts of the United States and of the States except as provided in sections 1605 to 1607 of this chapter.





1605. General exceptions to the jurisdictional immunity of a foreign state


(a) A foreign state shall not be immune from the jurisdiction of courts of the United States or of the States in any case --


(1) in which the foreign state has waived its immunity either explicitly or by implication, notwithstanding any withdrawal of the waiver which the foreign state may purport to effect except in accordance with the terms of the waiver;


(2) in which the action is based upon a commercial activity carried on in the United States by the foreign state; or upon an act performed in the United States in connection with a commercial activity of the foreign state elsewhere; or upon an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States;


(3) in which rights in property taken in violation of international law are in issue and that property or any property exchanged for such property is present in the United States in connection with a commercial activity carried on in the United States by the foreign state; or that property or any property exchanged for such property is owned or operated by an agency or instrumentality of the foreign state and that agency or instrumentality is engaged in a commercial activity in the United States;


(4) in which rights in property in the United States acquired by succession or gift or rights in immovable property situated in the United States are in issue;


(5) not otherwise encompassed in paragraph (2) above, in which money damages are sought against a foreign state for personal injury or death, or damage to or loss of property, occurring in the United States and caused by the tortious act or omission of that foreign state or of any official or employee of that foreign state while acting within the scope of his office or employment; except this paragraph shall not apply to –


(A) any claim based upon the exercise or performance or the failure to exercise or perform a discretionary function regardless of whether the discretion be abuse











