International Law Outline

Intro Thoughts – emerging concepts

Russian/Georgian Conflict ( legal consequences?



What Russia did, was it illegal in the international law sense?



Things to be thinking about

*Chad-Libya conflict over the Strip


( simple case but can see in a lot of ways how international law works


( Libya claimed possession of the strip = aspires to develop the land, the right to the land


ownership is a private law concept; a property concept

Exclusivity – this is how the world is constructed

Ways to determine who the Strip belongs to:

(1) ask people who live on the strip

(2) inherited from countries in power

Chad wins because the fixing of the frontier was done through treaty – frontier has a permanence that transcends the treaty itself = Example is the Treaty of Guadalupe Hidalgo


Libya consented – why? ( political reasons

*Rainbow-Warrior event


cannot use force in the sovereign territory of another state = as a matter of substantive international law

Substantive International Law

(a) international conventions = treaties

(b) international custom = CIL

(c) general principles

(d) judicial decisions

Treaties

Treaties are law because CIL says they are law ( PACTA SUNT SERVANDA

Cyprus – colonial transition story


Treaty of Guarantee = Art. IV ( Turkey relied on this when it occupied the Northern part of Cyprus.  Cypriots are not happy because this infringes on their sovereignty

Evaluating & Interpreting Treaties


Art 53 ( treaty is void if it violates general international law norms

Art 31 ( interpretation

Art 20 ( reservations

CIL


Enlgish system treats treaty law differently from American system

Paquete Habana


Gray’s methodology ( there was practice not because of some set CIL but because of comity – then becomes CIL.


( practice is necessary but not sufficient = need practice plus something else


( the something else is opinion juris = feeling of obligation

Texaco Case


Arbitrator assumed authority – decides that Res 1803 is the law

Sedco v. Iran


Tribunal concludes that under CIL, full compensation must be given

Dissolution of Former Yugoslavia


Characteristics of statehood

(1) permanence of population

(2) defined territory

(3) government – some kind of structure

(4) capacity to enter into relations with other states

Aaland Islands question


Not entitled to join Sweden – would disrupt the presumption of continuity of states

Concept of Self-determination


Need difference plus something else

Badinter Commissions = Yugoslavia

(1) commission determined it as dissolution

(2) Serbians have a right to self determination but this does not stop Bosnia from having its own state

(3) Maintain pre-existing boundaries

Secession of Quebec


Quebec cannot secede – not being denied their rights, no political oppression

Recognition of states


Recognition is independent from the existence of the state


Badinter Commission made Bosnia a state even though the political conditions were not clear
International Organizations 


UN – Security Council and General Assembly


Treatment by the UN toward South Africa


Various resolutions

ICJ


Three pathways to jdx

(1) can concede jdx by treaty

(2) compromissory = affirmative option by states

(3) compulsory = Art. 36(2) of the UN Charter

Status of Treaties as Part of U.S. Law

Consular relations –Vienna Convention


Consuls can communicate with nationals of the sending state; you have a right to contact your consul

Breard case = didn’t raise CR claim until already on death row, clemency was not granted ( defaulted on his chance to challenge


SC reasoned that AEDPA trumps – last in time rule

LaGrand case = SC rejected compliance with ICJ order

Avena case = ICJ says Mexico nationals get review and reconsideration

Torres case = relies on Avena

Medellin litigation = Pres issued memo saying to comply with ICJ in Avena but withdrew from jdx of the ICJ

President’s memo

Last in time rule

Charming Betsy doctrine ( when faced with apparent conflict between statute and treaty, statute is to be interpreted to best preserve international obligations of treaty

UN Headquarters case = judge did not invoke last in time rule

Garcia Meir = question was whether it was legal for AG to retain these people

ABM – Anti-Ballistic Missile 


Why is Biden wrong – dysfunctional statement about international law


Treaty interpretation is no statis – Art 31


Common understanding between parties and not between WH and Congress

International and Domestic Law – interplay between the two

Supremacy clause (Article 6

Self-executing treaty doctrine

Foster v. Neilson case


Court says some treaties are not self-executing but in Percheman, the court uses the Spanish and finds that it was self executing

Medellin case = treats the ICJ as non-self executing, also treats the Optional Protocol as non-self executing (the VC is assumed to self executing because if not, then nothing really would be SE)


( A treaty may constitute an international commitment, but it is not binding domestic law unless Congress enacts a statute to implement it or the treaty is SE.

Court also says that the Pres cannot unilaterally do what it did in the memo

Human Rights = Alien Tort Statute (ATS)

Filartiga (Judge Kaufman interpretation = evolutionary viewpoint


ATS confers both jdx and provides a cause of action

ATS ( what is the statute purporting to do?


1331 vs. 1350 ( redundancy?  

Sosa case


After this case:



1350 is jdx statute only



recognized that these violations are part of our law but subject to certain criteria

Jurisdiction


Three types:

(1) prescriptive jdx

(2) adjudicative jdx

(3) enforcement jdx

Essentially, IL is concerned with the limits of jdx.

National jdx – how far does a national jdx statute reach?

International jdx – at what point does IL intervene?

Lotus case


International court agrees with Turkey


Idea of concurrent jdx

Alcoa case – interpreting Sherman Act, went further than AB (see below)


American Banana – Holmes, only territory of the US

Timberlane case – shift of focus, concern for other countries

Hartford case – SC back tracks again ( court finds no conflict so the implications of this is that there will be fewer instances where conflict will be found = defining conflict as “impossible to follow both mandates”


So Timberlane talks about looking at competing interests but Hartford actually applies it


Note – Scalia dissent

Other principles of jdx

(1) nationality is sufficient to assert jdx

(2) protective

(3) passive personality 

(4) universal jdx

Internet and jdx problems ( Yahoo case

Helms Burton Doctrine ( Congress passed law to create right of action for US citizens to sue contractors who traffic in confiscated property = basically trying to help people in Miami.  Do nationals have a right to compensation ( maybe under human rights laws.  This article providing a cause of action has never been effective

Eichmann case ( tried by state of Israel on the theory of universal jdx


The scope of universal jdx depends on different viewpoints

Capturing Criminals

Alvarez-Machain case = arguing violation of the extradition treaty – AM was rendered outside of the procedures of the treaty


Atik thinks the dissent is correct – that the treaty is the exclusive means in which Ds can be rendered.

Dokmonivic case = voluntarily goes to meet UN people and gets arrested

Eichmann = abducted from Argentina, but for the purposes of standing trial, does not matter how you got there – right of the other nation to raise the issue

Nikolic case = raises the question whether there should be different rules for universal jdx crimes or ordinary crimes

Foreign Sovereign Immunity = FSI

Schooner Exchange – Marshall posits the idea of equal dignity of sovereigns


Absolute theory to restrictive theory

FSIA = passed in 1976


Subject to jdx if:

(1) waiver

(2) commercial activity

a. in US by a foreign entity

b. act performed in US by foreign state elsewhere

c. direct effect

(3) property

(4) personal ijury

What is a commercial activity – so that FSI is waived?


Weltover case – look at the nature and not the purpose of the activity or conduct; found it was a commercial act and therefore jdx was OK.


Nelson case – court said not a commercial act so FSI applies


Antares – no direct effect, all effect was felt in Nigeria

See Atik and Glannon article

Violations of Human Dignity by an Individual

International criminal law – use international tribunals not domestic courts

Nuremberg – idea that certain offenses are condemned and leads to individual responsibility


London Charter 

(1) crimes against peace

(2) war crimes

(3) crimes against humanity

Allstoetter – ct said that you were aware of international obligation to not do wrong



But is wrongfulness the same as criminal obligations?

Genocide – very specific definition = need special intent

Categories of International Law


International criminal law = international tribunals, idea of individual responsibility


International human rights = rights held by individual, responsibility owed by state


International humanitarian law = two categories



Jus ad bellum



Jus in bello

Abu Ghraib – military tribunals – opposite argument regarding command responsibility

International Criminal Court = created by Rome Statute


Has jdx over genocide, crimes against humanity, war crimes, and crimes of aggression


Has not had any cases yet


Has it been worthwhile to have this court? 



Arguably yes = by having the court it has forced some states to prosecute people in their national tribunals.

Pinochet = Spain attempted to try Pinochet ( raises of double criminality and immunity as head of state

ICJ less receptive to the idea that immunity should be relaxed – Congo case

Law of War


UN Charter applies as to the use of force = jus ad bellum



Art 2(4) = refrain from use of force



Art 51 = inherent right of self-defense if armed conflict occurs

War on Terror


Using criminal law or law of war?

September 11


US relied on Art 51 – self defense as a basis for going into Afghanistan

War in Afghanistan

Detaining individuals on the battlefield – what to do with them ( jus in bello ( look at GC


Common articles

Art 2 = applies in cases of war and occupation – between contracting parties

Art 3 = applies in cases not of an international character 


US argues that there is a 3rd position where GC does not apply

POWs


Art 4 describes the difference between POWs and IECs


POWs are supposed to be repatriated at the end of hostilities

Hamdi 


He was actually a US citizen – so different legal posture for him compared to others


SO as to a US citizen, could the US detain someone without trial on the basis that the US citizen was an enemy combatant as a matter of the law of war – not a treason trial (too hard to prove)


Yes was the answer = but the authority confined for the duration of the hostilities



Cannot invoke combatant immunity as a citizen



But until US gets its act together to make status determination, habeas corpus will not be removed

As to al Qaeda 


There was a global finding that they were IEC – would subject them to trial (under military commission), so what must the commissions provide?


Also a question about there being another space as argued by the US = collective status as unlawful EC, criminal organization, any member would lose claim for ordinary combatant status 


So either POW or minimal standard 


If third category – question of keeping them as long as you want and not really rushed to trial by military commission

Maybe we need a new GC for the war on terror


Maybe ordinary repatriation under GC is no longer a viable solution 


Or is this just continuing war forever


Creates asymmetric situations – this gets ugly

Authorization for Use of Military Force

Public Law 107-40 (Sept. 18, 2001)

The President is authorized to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on Sept. 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.

This section is intended to constitute specific statutory authorization within the meaning of Section 5(b) of the War Powers Resolution.

Does this delegate to the President Congress’ power to declare war?  This is the argument that this authorization is unconstitutional.  Third type of SoP problem ( excessive complicity.  

Pursuant to this authorization, President passes Military Order of November 13, 2001

Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism

Findings:  military tribunals are necessary, such tribunal do not have same protection as Art. II courts, government interest at highest, this is exercise of president’s inherent power

Types of military tribunals

Courts martial ( US servicemen who violate nation’s international laws; tried by military officers with right to appeal to civilian court; governed by UCMJ.

War crimes tribunal ( established on an ad hoc, case-by-case basis, conducted under international law

Military commissions ( used to try unlawful enemy combatants

Enemy combatants – enemy forces that are violating the laws of war, work as spies/disguised people.  A military commission does not need to comply with rules of civilian courts or the rules for courts martial.  Military commissions bypass all of these rules.

Trial of Guantanamo Detainees


Procedures: By military commission pursuant to orders and regulations issued by Secretary of Defense


Courts such as those above are called Article I courts, but created pursuant to Congress’ article I, section 8 powers yet still reside under the executive branch


Agencies typically have tribunals – exist within federal agencies, they are not Art III courts.  Courts martial is basically the same as an agency tribunal – military courts are part of the executive branch (called Art I courts, but also could be called Art. II courts)

Sec of D establishes:


Composition, venue and time


Admission of probative evidence


Conviction by 2/3 of the judges


Appeal and review by Secretary of Defense or President


Sentience up to life imprisonment or death
Issues in these cases – (1) due process/criminal procedure and (2) the President’s power to do these things = SoP (we are focusing mostly on this issue, the first issue we will talk more about in Con Law II)

(1)  Due Process – Generally

Declaration of Independence:  causes for separation -

King George III has “affected to render the Military independent of and superior to the Civil Power” AND “depriving us, in many Cases, of the Benefits of Trial by Jury”

Ex parte Milligan  (uprising during Civil War)

“Martial law … destroys every guarantee of the Constitution …  Civil liberty and this kind of martial law cannot endure together; the antagonism is irreconcilable; in the conflict, one or the other must perish.”

Holding:  No military trials of citizens, at least if civilian courts are open - seems like this case would control in the Hamdi situation because Hamdi is an American citizen and he should be tried in the civilian court

(2)  Constitutional Issues = SoP


Does the President usurp Art. III powers by establishing military commissions outside of Art. III?  


Does military order obstruct Art III functions?


Does military order usurp power of Congress?  ( President acting without Congressional authorization – Zone 2 or 3?

 - Note ( Geneva Convention talks about the treatment of prisoners during war:  distinguishes btw unlawful enemy combatants and POWs – ECs seized in battle may be tried in military tribunals, this is well settled under international law.  POWs are kept until the war is over and then released after hostilities end.  But what about someone seized in battle who is an American citizen? 

· Is the military commission so judicial in its activities that it cannot exist outside of Art III?  Ex – bankruptcy courts – now wear two hats in order to be constitutional, they decide issues that can be decided by Art I courts, and then if can only be decided by Art III courts, they sit as adjuncts for the DC.  Well what side does the trial and death of EC fall under – Art I side or Art III side?  SC does not answer this.  The SC does suggest that it is OK for ECs to be tried in Art I courts, mainly because of historic reasons.  

· Does military order obstruct Art III courts?  Order precludes review by Article III courts – this is the argument that the order obstructs the judiciary, precludes then from reviewing cases.  Even courts martial are reviewable by article III courts.  This does seem to be a SoP problem – obstructing Art III courts from carrying out their constitutionally assigned duties.  Ex parte Quirin:  SC reviewed the case of the German saboteurs.  So how did the SC have jdx in this case, the court always has jdx to determine its jdx.

· In Hamdi, we are reviewing a military order by the President: Because it allows for no review, then it is obstructing Art III courts’ functions.  In Hamdan, we are reviewing an act by Congress. (cannot use the three zone approach here)

· Does military order usurp power of Congress when it has the Sec of Defense set forth rules of procedures and also when it calls for military detention and trial?  First, what did Congress authorize?  The authority to use all necessary force.  The SC held in Hamdi that the detention and trial was within the scope by Congress.  

Hamdi v. Rumsfeld

(2004)

C of A – detention was authorized.  SC vacates and remands.

Whether the classification of a US citizen as an enemy combatant is legal and what is owed to someone like this in he wishes to challenge his classification as such.

Prisoner here is Hamdi, an American citizen who was captured in Afghanistan.  He was then turned over to the US military.  The US military labeled him as an enemy combatant meaning that the US could hold him indefinitely without formal charges or proceedings so long as the war in which he had been seized continued.  

Plurality – Congress has authorized Hamdi’s detention through the AUMF.  This is an act of Congress that allows for detention.  “all necessary force.”*****

This is in Jackson Zone 1 because it is authorized – no usurpation of Congress.

What if Zone 3, using the Non-Detention Act (came before the AUMF) as Congress’ disapproval for creating military tribunals?  President would argue that these powers go only to him and not Congress and therefore the Non-Detention Act is unconstitutional.  Doesn’t this give the President too much power?  Arguably, yes – still usurps Congress’ power.

But Hamdi challenges the indefiniteness of the detention.  So what is due to a citizen who disputes his enemy-combatant status?


Right to habeas corpus


Also balancing of interests of the government and Hamdi pursuant to Mathews v. Eldridge.

Government interests ( enemies to not return to the battlefield, government needs to be free from distractions of litigation.

Hamdi ( fundamental nature of citizen’s right to be free from involuntary confinement by his own government without due process of law.

Procedural protections for Hamdi if he wished to challenge his classification


Notice of the factual basis for his classification


Opportunity to rebut the government’s factual assertions


Access to counsel

But there is some tailoring allowed for the government


Allows for hearsay to be accepted


Presumption in favor of the government’s evidence


Procedures only due once the government decides to hold the person or continues to hold

Souter and Ginsburg concurrence – wanted to give Hamdi even more procedural protections

Scalia and Stevens dissent – thought that Hamdi should be given full procedural protections given to any other imprisoned citizen.  Citizens cannot be confined in military custody, they should charge him with treason.

Thomas dissent – he felt that Hamdi’s detention fell squarely within the fed government’s war powers.  Courts do not have the power to second-guess issues relating to national security and foreign affairs.  There is a strong interest for the nation to be protected and this overrides any individual’s interests.

Holding: if you are an unlawful EC, you are basically relinquishing your citizenship, and can be tried in military tribunal, but subject to Art III review.  Hamdi was contesting his status as EC.  Unclear about where the hearing should take place in order to determine whether someone is EC or not – court (4 members) did not say has to be in Art III court, just has to be neutral.

Hamdan v. Rumsfeld

126 S.Ct. 2749 (2006) (supplement)

Detainee Treatment Act of 2005 – forecloses judicial review and also cuts off habeas corpus

Court held 5-4 that the President’s planned structure and procedures for military tribunals to try alleged terrorists being held after 9/11 violated limitations on military tribunals Congress had imposed in the UCMJ.  President cannot disregard limitations placed by Congress. 

The SC said that Detainee Treatment Act does not apply to Hamdan and habeas corpus can be given – he filed for HC before the act passes.  Congress could have made the act applicable to Hamdan (like in Robertson v. Audobon) and if it does apply, then the court would have to decide if this act was unconstitutional.  Court does not want to do this – avoid constitutional question, says it does not apply to Hamdan (Ashwander v. TVA).  Use judicial review only as a last resort (Marbury).

Court ducked the constitutional question of the DTA: DTA cuts off all routes to habeas corpus, this deprives the courts from utilizing judicial review.  Congress cannot do this.  Arguably, this act by precluding ALL judicial review, interfered with the courts constitutionally assigned functions, and therefore violates S of P.  It remains an open question whether the DTA is unconstitutional or not.

