International Law Fall 2006 Outline
I. What is International law?

A. Positivism-views law from the perspective of the receiver of the commands. Thus, from this perspective law is a body of commands. States are subject to no moral authority above them.

B. Natural Law-problems are framed in terms of making choices that are appropriate for the relevant community. Under this view, there is an emphasis on the moral imperatives of law between nations and a common law of States backed-up by religious and philosophical principles of good faith and good will between men and nations. Right reason applies to certain problems to suggest rules that are attractive in and of themselves.  

C. How is International Law made?

1. International law is both customs and official agreements. Customs are written through decisions, although not written or codified the same way as statutes. 

2. There is no way for individual people’s voices to be heard or translated into international law.
3. Treaties tend to create general obligations and although they are similar to Ks bc signatories voluntarily sign, they are increasingly seen as compulsory even with respect to non-signatories. A treaty is thus only formally binding on the signatories but to the extent that it restates CIL, it can be binding ag others. Formally, however, it is the CIL that is binding on these others and not the treaty.

4. Each nation has complete authority within its territory to the exclusion of everyone else. The existence of individual states, each of which enjoy full power within their state is an expression of international law. 

5. Iceland is a NATO country so an attack on Iceland is an attack on NATO 

D. International Decision Maker=anyone whose choice about an event can have some international significance (ie politicians, diplomats, businessmen, journalists, religious leaders). One of their fns is that of assessing the lawfulness of those claims and activities which have significant transnational characteristics. 

1. Legal bx=certain perspectives of authority summarized in rules, which are regarded as governing relations between states. Bc is “legal” if it can be supported by statements logically driven from those rules.
E. Alternative definitions of international law

1. John Austin: law between nations is not positive law because every positive law set by a given sovereign to a person(s) in a state is subject to the author-international law is law set by general opinion. Thus, the duties which it imposes are enforced by moral sanction; by fear on the part of nations; or by fear on the part of sovereigns, of provoking general hostility, incurring its probably evils, in case they shall violate maxims generally received & respected.  
a. Cs notes: law is a hierarchical structure; sovereign and subjects are organized in hierarchy where King is at the center and everyone else is a subject-the King enforces and makes the law.

b. Under this model, the law between nations is not really law because at the international level, there is no central sovereign that has a similar relation to the king-subject relation. The UN is not like a king.

c. Austin is a skeptic regarding the possibility of international law &thinks we should not call it international law and that it is instead a much softer kind of norm and not law.

2. Professor Hyde: principles and rules of conduct which states feel themselves bound to observe and so do observe in their relations with one another. 

a. Distinguishing between principles and rules so not everything nations do but that which is done pursuant to rules. 

3. Prof Brierly: body of rules and principles of action which are binding upon civilized states in their relations with one another.

a. Presupposes international law exists without saying how it exists

b. Idea that international law recognized by civil states-recognition is a badge of civility. If we don’t recognize international law, then left with a rogue state, uncivilized state etc. →can show civility by following international law. 

4. Restatement of Foreign Relations Law: International law consists of rules and principles of general application dealing with the conduct of states and of international organizations and with their relations inter se, as well as with some of their relations with persons, with natural or juridical.  

5. Professor Stowell: International law is the law of the strong states, made to preserve for the strong states their possessions and also very carefully made so that it will not interfere with keen competition with their rivals.

6. Kissinger: did not think international law exists-instead the law that governs is that of the nation or state. He see law being exercised in the states-retort to this statement is that states are creatures of international law.

II. How is International Law made?

A. UN General Assembly

1. Not a legislature and formally does not make international law

2. GA looks like a legislature and they vote and debate issues BUT it has no authority to bind anyone under the UN

3. The only entity with the authority to bind is the Security Council and only when there is a breach or threat to international security. Thus, GA is incompetent to back direct law.

4. BUT it is conceivable that a GA resolution be evidence of CIL-the resolution having some weight, depending on the circumstances. 

5. GA’s resolutions are not binding on the UN membership and thus, do not create international legal obligations

6. Resolutions may evidence an emerging norm

B. ICJ was chartered by UN. UN’s charter provides the power to est a judicial organ (the ICJ). ICJ sits in the Hague, in the Netherlands and is the successor court to the permanent court of international justice, which was est under the League of Nations.

1. ICJ operates in a very court like manner to adjudicate disputes between nation states. Nation states are always in conflict with each other-ICJ provides some judicial forum to decide/resolve these

2. Statute of ICJ is not a treaty →like secondary law bc the nations did not specifically agree to it but many fee; Art 38 is an authority on the proper sources used to govern international law

3. Conventions= treaty. Treaty law is international law. Implicit in this, nation states are expected to carry out their treaty obligations. 
a. We know this bc pacto so suvio-bedrock principle of international law that underlies the ability of nations to create international obligations among themselves-we presume nations, by signing a treaty, create legal obligations to each other but why this is so is not apparent.
b. Convention=treaty=accord=pact etc all have the same legal meaning
4. ICJ sits in the Hague-same place as judicial body of the League of Nations-it’s chief charge is to settle inter-state disputes Only states can be parties in cases before the court so only deals with inter-state conflicts. Individuals have NO standing before the court.

5. ICJ’s weaknesses: 

a. ICJ has no means of enforcing it’s judgments so parties are simply asked to respect the judgments of the ICJ

b. ICJ does not have compulsory jdx-parties ultimately control the jdx of the ICJ. Parties to the case must concede to the ct’s jdx.

c. Jdx of ICJ comprises all cases “which the parties refer to it and all matter specifically provided for in the Charter of the UN”-the latter is when the parties agree to resolve any disputes in the ICJ. Thus, parties to the treaty concede to jdx, instead of jdx being compulsory. 
a. Consensual bc arises out of the consensual act of signing the treaty. However, consensual when you sign the treaty, which is usually way before the dispute has occurred-after the dispute, the party would definitely like to opt out bc it feels like it is being compelled by a past act.

d. Treaty can give rise to CIL by way of a norm embodied in a provision in the treaty-no way for a provision to bind countries other than those who sign it. This jdx is not inherent in joining the UN but added bc of a provision in the treaty.

e. Another source of jdx is when states declare unilaterally that they recognize the jdx as compulsory. 

a. At the time, it was anticipated that most states would subject themselves to this. For some time states did subject themselves to compulsory jdx but in more recent times, this has been abandoned. Many states who once invoked jdx this way, like the US, have since revoked it and most powerful states no longer subject themselves to compulsory jdx.

Therefore, jdx is not compulsory and it only arises if countries subject themselves to jdx, if signatories to a treaty subject themselves or if a country unilaterally declares itself subject to ICJ jdx.

Statute of the ICJ, Article 38

1. ICJ’s fn: decide, in accordance with international law, disputes submitted to it-ICJ will apply

a. international conventions, whether general or particular, est rules expressly recognized by he contesting states

b. int’l custom, as evi of a general practice accepted as law

c. general principles of law recognized by civilized nations

d. subject to Art 59, judicial decisions and teachings of the most highly qualified publicists of the various nations as a subsidiary means for the determination of the rules of law

Part a: presumes when nations enter into treaties, obligations are created →voluntary obligations. Not sure why treaties create legal obligations but they do. 
1. AKA treaties. Pact sunt servanda-when countries enter treaties, treaties form obligations

2. Advantage of treaties: 

a. written

b. generally entered into after negotiations b/t countries

c. treaties can be specific, flexible 

d. can be made quickly 

Part b: Part b: int’l custom can be accepted as law when it’s considered general practice-called customary international law (CIL). Thus, the law is extracted from custom, general practice and not text.
Part c: says law, not international law so these principles can be found in national legal systems-like notions of estoppel, res judicata (these are found in almost every legal system) The general principles of law referred to in this part refer to what’s recognized by civilized nations-offensive to most of the world bc this phrase refers to a small subset of countries (traditionally, US, Europe, China and Japan only).Most of the ideas recognized in int’l law stem from European nations. When the UN was est, most of the world was still colonized-most of this has changed since then

Part d: general principles: (1) decisions (2) teachings of the most highly qualified publicists (municipal/national domestic law doesn’t recognize or give a lot of weight to scholars)-suggests these 2 are less important since they are treated as subsidiary means for determining rules of law. The publicists mentioned refer to scholars (professors of int’l law, giving them a formal law making role). 

1. Thus, judicial decisions can be applied by ICJ only as a subsidiary means. Contrast to municipal law idea of stare decisis, where courts must follow previous judicial decisions.

2. Can also look to law review articles: int’l law profs writings/opinions have some quality of law-contrast to municipal law as there this is absolutely only secondary material and has no weight in a judicial decision.

· Art 38 is a choice of law clause for the ICJ →the court applies: treaties to which the gov in dispute are a party to; customary law; more general principles of law. 

· In int’l law, there is no clear answer whether treaties, CIL and general principles of law are equally ranked. Many times treaties are treated as more important than CIL but there is no categorical rule. 

How is customary law formed?
CIL=custom+ sense of legal obligation (opinion juris) →refers to something beyond a mere observance of a particular norm, but a norm that is followed out of a sense of legal obligation.

1. Before, CIL and not conventions, were the norm.

2. CIL must be practiced and opinio juris:

a. Opinio juris=belief that bx done bc it was a legal obligation to act accordingly. Thus, the act is not just out of convenience but because of law. 
1. Represents the subjective elements of CIL

2. State acts according to custom (a settled practice) and the acts are carried out under a belief that the law obligates a States to act accordingly. Thus, States act according to CIL bc they feel they are conforming to legal obligation.

3. Opinion juris adds the legal obligation aspect to custom to form CIL

4. We know from Art. 38 that int’l custom can be applied by the ICJ. Custom is one requirement-you demonstrate the law by observing state bx. Opinio juris says that the state in so behaving behaves bc it deems itself to be obligated to behave that way →it is a sense of legal obligation. This is a bootstrap

5. Generally, you look to the motivation behind the action/non-action to find out if it is opinio juris. States can fail to act bc there is not reason for them to act or bc they are obligated not to act (ie France dropping the bomb)
3. Examples: freedom for torture, right to life, prohibition ag genocide, prohibition a slavery, immunity of ambassadors etc-many of these are reiterated in treaties but the validity of these propositions is independent of those treaties  

4. Has a compulsory nature to it: treaty law, by it’s nature, is only binding on the nations that are parties to it BUT CIL is binding on the entire international community.

5. Debate over whether CIL can only apply to certain countries-called regional customary law-binding on those countries and not part of a treaty but based on the customs practiced within a region. 

6. CIL is intrinsically not written →like common law-depends on custom alone

7. Custom-an act that is repeated and that is generally recognized, although not necessarily universally recognized. More about what states do consistently The debate centers around whether something is CIL or not


a. Usage is transformed into custom as soon as a line of international conduct frequently adopted by states is considered by states generally legally obligatory or legally right.

8. Look to state action/practice and not to what the state says it believes-advantage of looking at practice is that action is evident &observable. 

· Int’l laws txt of torture versus domestic abuse: specificity of the Torture convention, universal rejection of torture →powerful law saying no torture yet domestic violence exists all over the world-torture, although practiced, was somewhat rare compared to domestic violence. Some would distinguish these as domestic violence is something reserved to the nation bc what can int’l law do but the point is it’s not even on the int’l law radar. 

· Is it enough to just observe what states do before we proclaim something to be CIL? Traditional answers/doctrinal answer is that there’s more than just practice required in order to assert something is CIL. State practice is necessary but not sufficient. The add’l element is similar to belief-a belief that the practice is compelled as a matter of law. That states are practicing as they as because they perceive themselves to be constrained by law to act that way & not just out of their own habits. However, something is law bc it’s perceived to be law
· Can int’l law speak to something that happens solely within a country’s borders or does it have to relate to something that occurs between 2 states? 

· Earlier, yes had to relate to 2 countries, but after WWII and the Holocaust, that law has been abandoned (Human Rights Revolution) bc Germany claimed it was acting ag German Jews and so related to German nationals. Now nat’l sovereignty doesn’t mean nations can do whatever they want-if something is wrong, int’l community can intervene. Of course, there has to be int’l will to do something though

· Persistent objector doctrine: States that persistently object to a new limitation on their freedom to act by emerging customary law may successfully avoid being bound by it-ie a state that indicates its dissent from a practice while the law is still in the process of development is not bound by that rule even after it matures. 

· Assumption is that if a state is not actively practicing the norm, it’s silence is indicate of consent and will be bound by the norm. The only way not to be bound by the norm is to actively object. 

· However, there are some norms that are so fundamental that even a persistent objector can’t escape (ie jus cogens)
· CIL arises from state practice consistent with a sense of legal obligation-opino juris (short hand version)-ie the view that it’s law is necessary
· Thus, CIL= state practice & the belief that this action is constrained by law 
· Must break CIL to make new CIL
Q: How many countries need to engage in a general practice to have a “custom”?
When does ICJ have jdx? Article 36 
1. Only states can be parties before the ICJ-no individual person can bring a claim to the ICJ
2. Jdx over all acses to which the parties refer to it
a. Ad hoc

b. Common accord-2 states have a dispute and both states agree to ICJ’s jdx
3. All matters specifically provided for in the UN or in treaties and conventions in force

a. Conventional-consent is not present but remote (in the past) Idea is that countries signed a treaty in the past and agreed that in the future, if there was a dispute, they would submit to ICJ

4. States make general submission to compulsory jdx

a. the interpretation of a treaty

b. any question of international law

c. existence of any fact which, if established, would constitute a breach of international obligation

d. nature or extent of the reparation to be made for the breach of an int’l obligation

ii. Requires affirmative consent of state to submit to jdx

iii. most states had previously executed 36(2) submission. Today, virtually no one had agreed to general submission →most have withdrawn previous submission. 
a. US can not be compelled to submit to ICJ under 36(2), The only way to get US to submit to ICJ is ad hoc or through a treaty

** ICJ issues non-binding, advisory opinions
Nuclear Weapons
Is nuclear testing legal?

1. Above the ground testing was the norm up until 1950s. Post 1950’s, nuclear testing became illegal as a matter of international law. US stopped above the ground and started under ground testing-US also tested on the high seas. T

a. This involves the norm of freedom of the seas. US argued that there is a general freedom of the seas principle of CIL but this freedom includes in its content the freedom to blow up things in order to test them. Basically, arguing freedom to do anything you want on the high seas, absent int’l law saying you can’t but no one could point to anything saying can not test on the high seas 

2. 1963-US, UK and USSR signed a treaty, banning above the ground & under water testing but left open underground testing. France and Chine both not parties to the treaty but had nuclear capabilities.

a. To what extent does the treaty between these 3 bind France and China? Trying to determine whether the presence or absence of a treaty can show whether or not there’s CIL.

b. Can the treaty be seen as est a new CIL when not all parties with nuclear weapons signed the treaty?

1. Arguably, yes-when a substantial number of states sign treaty, this creates a new norm that binds all.

a. France argues:
i. Treaty n/a  to France bc persistent objector; or

ii. No new CIL formed bc France not a signatory to the treaty

2. If treaty binds France, it is indirectly bc France is not bound by the treaty qua treaty

3. Parties’ argument was that the universal state practice was to renounce above the ground testing because every state that could do this in 1963, has renounced it.
4. Arguments to counter assertion that treaty establishes new CIL:

a. Consider if a country did not have nuclear weapons at time of treaty and so did not sign. Such countries can not have agreed to treaty bc at the time did not have an real decision whether to engage in testing. Such country’s non-practice not meaningful.
5. Very existence of a treaty suggests that in the absence of the treaty, the conduct was ok. If conduct was the norm, why would a treaty be required?
Why was France so adamant about their right to conduct above the ground nuclear tests?


-Gets ppl’s attention; defense capacity is more clearly demonstrated; showing they are in the club of nuclear weapons holders. 


-Also standing up to being held to standards imposed by a few countries.

3. 1965: UN GA Resolution: urgent need for suspension of nuclear and thermonuclear tests. GA urges that all nuclear weapon tests be suspended and calls upon all countries to respect the spirit& provisions of the treaty on banning nuclear weapons teats in the atmosphere, under water and in outer space. GA wants the resolution to apply to everyone and be universal. GA resolution this represented the growing understanding of the dangers of such weapons and a consensus that all such tests should be banned.
4. Arguments for the legality of nuclear testing


a. To prepare for defense-the traditional notion is that there is a right to self-defense


b. Body of law that defines what is legal is constantly changing →can’t say absolutely that nuclear testing is illegal


c. Encourages uses of sea and full utilization-an affirmative obligation to use the Earth’s resources


d. Security is more important than “right to fish”-environmental concerns

5. Arguments for the illegality of nuclear testing


a. Environmental concerns-tests harm fish and increase pollution


b. Policy of atomic peace


c. No country can exercise sovereignty over the high seas in times of peace


d. Testing displaces ppl living in testing areas, which goes ag Art 73 of the UN and Art 6 of the Trusteeship Agreement
UN Resolution followed by ↓, which was a very important statement on the need to control the spread of nuclear weapons technology
1970 Non-Proliferation Treaty of Nuclear Weapons

 
1. This is a new norm: asks whether the possession of nuclear weapons is prohibited by CIL, meaning possession by states not already possessing nuclear weapons so does not apply to those countries which already have them. Not about renouncing nuclear weapons but about stopping the proliferation.  

2. Bc of the urgent need to avert the danger of nuclear war & to take measures to safeguard the security of ppl & working within the framework of the International Atomic Energy Agency safeguard system

3. Goal: achieve ASAP the cessation of the nuclear arms race & ease int’l tension & increase trust between the states


4. Article 1: Each party to the treaty agrees not to transfer of nuclear weapons & no encouragement of manu of nuclear weapons


5. Article 2: Each party to the treaty agrees not to receive or manu nucs

6. Treaty divided the world into 3 categories



a. Possessing states-US, UK, France, USSR, China



b. Non- possessing states that are signatories



c. Non -possessing states that are not signatories 

Q: To what extent does this bind non-signatory states?
Australia v France Provisional Matters 
1. Background: France was conducting atmospheric tests of nuclear weapons in a French territory that was 6,000 km east of Australia. France has done this in the past and wants to keep testing. Aus argued that this testing left measurable quantities of radioactive matter in the atmosphere. France argued any such deposit was minimal and that there was no danger to the Aus people.

2. Argument is credible bc there is CIL saying 1 country can not cause cross border environmental effects on another. Aus is probably really upset that the possession of nuclear weapons poses a danger to them as it is a non nuclear weapon state and both Aus and New Zealand have consistent policies ag nuclear weapons

3. France argues that ICJ does not have jdx to decide legality of nuclear testing

4. ICJ does not make a decision regarding jdx but says it can issue a provisional measure anyways.

5. Rule: ICJ may issue a provisional measure even absent a definitive finding of jdx
6. Application: the ICJ grants the following provisional measure: Gov of Aus and France should each ensure that no action of any kind is taken which might aggravate or extend the dispute or prejudice the rts of the other party in respect of carrying out whatever decision the ICJ reaches and in particular, France should avoid nuclear tests causing the deposit of radio-active fallout on Aus
a. Thus, the provisional measure does not prohibit the testing outright, so France conducts the tests and says nothing fell out on Aus. Nothing to require France to stop testing-international community had nothing to prevent the testing. 

b. If ICJ had granted the exact provisional measure Aus wanted, France probably would still have tested. This would undermine the respectability and authority of the court, so maybe the ICJ knew this would happen anyway, which is why they didn’t say no outright. Preserves the notion that the ICJ is more potent than it really is. IN terms of power, ICJ can’t stop France from testing. France starts by saying you don’t have jdx over us-ICJ reply is that jdx is not required for provisional measures. Thus, there’s a provisional presumption of jdx which can be ultimately defeated but that can be sued to preserve the status quo.

Results of the case on the merits (56)
1. No need to decide bc France already said that it would stop nuclear testing in 1974, so ICJ does not answer the ultimate question of whether above ground testing is prohibited by CIL. Ie issue moot

2. Were the French assurances clear in this case? Several statements from French pres and officials but they were not consistent.  

Article 41 of the statute

Article 41

1. The court shall have the power, if it considers that circumstances so require, any provisional measures which ought to  be taken to preserve the respective rights of either party.


Thus, this is a secondary power to preserve the status quo of the parties. Here, the ultimate relief that Aus wants is to stop the testing overall, and the provisional relief is to stop the tests until you can make a decision on the merits. ICJ could stop the testing provisionally but then decide on the merits that the testing is ok. 

2. Pending final decision, notice of the measures suggested shall forthwith be given to the parties and to the Security Council.

Q: Is art 41 of the statute an independent source of jdx?


-Caroline says no bc the court in Aus case did not make a finding as to jdx, but issues a provisional measure pursuant to art 41 bc the circumstances require. 

1993 ICJ decisions on nuclear weapons

Art 65


ICJ may give an advisory opinion on any legal question at the request of whatever body may be authorized by or in accordance with the Charter of the UN to make such a request.

WHO (World Health Organization) asked for an advisory opinion from ICJ. WHO is an international body &a UN agency. 

1. WHO asks: in view of health and environmental effects, would the use of nuclear weapons by a State in war or armed conflict be a breach of its obligations under international law, including the WHO Constitution?

a. Asking about the legality of the use of nuclear weapons in armed conflict, in relation to health issues and WHO’s obligations.
A yr later, UN General Assembly asks: Is the threat or use of nuclear weapons in any circumstance permitted under international law? So a different question bc this asks about any circumstance, not just armed conflict, and not just use but also threat of use.

Why are these organizations asking for an advisory opinion? International community is trying to get an answer to the ultimate question on the legality of nuclear weapons.


-WHO’s political agenda is to contribute to the notion of CIL. One way to do this is to get an advisory opinion that this is illegal. This would advance their goal and give them something to point at as evidence of CIL. Thus, this is a political act.



- When the WHO asked this question, they were widely criticized for being too political and that the question wasn’t based in public health



- When the question is posed by the GA, it is definitely a political question bc the GA is a basically a political body. Most members of UN and GA nations don’t have nuclear weapons so they would want a response in the form of an advisory opinion ag nuclear weapons. 


- The risk is that ICJ would say that these weapons are completely legal, when they expect the opposite. Only seek an advisory opinion if you’re pretty confident that you’re going to get the answer that you expect.

WHO and ICJ Advisory Opinion Requests:


Arguments ag nuclear weapons-violates the following treaties


1. Right to life-ICCPR (Int’l Covenant of Civil and Political Rights): Every human has the inherent right to life



a. ICJ says this is not an absolute right bc loss of life is viewed as a matter of international law to be legitimate such as in cases of war-the right to life means the right to not arbitrarily be deprived of one’s life & this does apply in hostilities. To determine if a weapon used during warfare which causes the loss of life, have to look at the law applicable to the armed conflict to determine if the loss was arbitrary


2. Genocide-Convention on the Prevention and Punishment of the Crime of Genocide



a. Genocide doesn’t just mean killing a lot of ppl at the same time-there’s a special intent that attaches. Genocide involves the intent to kill/destroy a people. Was the intent with Hiroshima to destroy a national group like with the Nazis? If not, then not genocide. ICJ says you have to look at the circumstances of each case-can imagine genocidal uses of weapons but this is not enough-has to be genocidal always to have a prohibition ag nuclear weapons period. 


3. Protection and Safeguarding of the environment



a. Nuclear weapons have transboundary effects & the consequences would be widespread. ICJ doesn’t deny the environmental effects but there’s a tension between environmental norms and war. ICJ knows that wars destroy the environment but has not found this to be grounds to stop war. ICJ doesn’t buy this argument either


4. Use of force (¶38)-prohibits the threat or use of force ag territorial integrity or political independence of another state or in any other manner inconsistent with the purposes of the UN



a. ICJ says there is a lawful use of nuclear weapons pursuant to article 51, when done in self-defense etc. so the ct buys into the deterrence argument


5. Nuclear weapons should be treated as poison weapons-treaties and CIL that reached the conclusion that poisoned weapons are illegal. 



a. ICJ says its clear that the parties that signed onto this treaty didn’t know of nuclear weapons. Weapons of mass destruction have in the past been declared illegal by a specific instrument on that issue, so on a case by case basis.


6. CIL 



a. Argue that many there are many treaties which illustrate the emergence if a rule of complete legal prohibition of all uses of nuclear weapons-that there has been consistent practice of not using nuclear weapons →trying to prove the existence of a norm by showing they have not been used. Also, show that lots of GA resolutions which renounce the use of nuclear weapons. Also, point to treaties like the NPT, & Test Ban treaties (these don’t renounce the use of nuclear weapons) but the argument is that there is a lot of international law going on to show a trend against the use of these weapons-a stepping stone to the eventual renunciation of these weapons.



b. ICJ says a number of states have under taken not to use nuclear weapons in specific places or ag certain other states but notes that the nuclear-weapon states have still reserved the right to use the nuclear weapons in certain situations. ICJ ultimately says the evidence falls short of establishing the existence of CIL.



c. Is this enough to demonstrate CIL? NO need to show more than practice-can’t say Guatemala never dropped the bomb bc Guat never had the capability to do so-most non-practicing states did not have the capability to practice so not abstaining from anything. Prof thinks it’s interesting to say something is a practice because it is not done.


7. International Humanitarian Law-protects combatants and non-combatants (ie protecting civilians and requires that civilians not be targeted and that weapons used be able to discriminate between civilians and non and when you drop a nuclear bomb, you will inevitably be disproportionately affecting civilians and can’t discriminate. 



a. ICJ agrees this is true but there are some nuclear weapons that are effective and have a smaller yield where you have more control and civilians are not such a great risk. So can’t say in all instances, nuclear weapons are harmful. GA posed the question too broadly-should have asked about any circumstance instead of all bc ICJ can think of circumstances were it would be permissible.

Conclusion: ICJ ultimately decides that at this time they can not reach a conclusion-doesn’t help/satisfy either party bc implicitly says that there are certain times where the use of nuc weapons is legal. The GA and WHO should have argued that the ICJ should take the arguments in the aggregate-looking at all the different arguments, despite the minor problems, the argument ag the use of the nuclear weapons is much stronger. No where in the opinion does the ICJ make an assessment of the totality of the arguments. 

¶96 of decision prof says is gratuitous: “the court can not lose sight of the fundamental right of every State to survival and thus its right to resort to self defense, when it’s survival is at stake.” Prof says this has never been articulated before. The traditional view=have the right to self defense, but it is subject to certain limitations. 
a. Prof says this is a dangerous idea-saying state’s right to survival is so imp that state can ignore the prohibition on genocide etc. Also, strays between 2 different categories on international law:
i. Jus in bello=law in war

ii. Jus ad bellum=lawfulness of the means



a. International humanitarian law (jus ad bellum)-goes to the conduct of warfare. Art 51 says you can use force in self-defense but this doesn’t mean you can target civilians or use poisonous weapons, so there still are limits even when the law says you can use force. ¶96 seems to say when survival is at stake, all bets are off and the country can do whatever-ie use poisonous weapons etc. 


b. Under jus bello, the question is whether the means is proportional to the threat. ICJ said can use force (jus ad bellum) if it is proportional. However, proportionality is a requirement of jus in bello. 
International law as it operates internationally & w/in a nation’s legal system:

A. What is the effect of a treaty in US law? (looking internally)


1. Supremacy Clause= laws of the US made in pursuance of the Constitution and all treaties made under the authority of the US are the supreme law of the land → treaties have law status



2. Treaties trump inconsistent state law (bc they enjoy supremacy)



3. Treaties are on equal footing with acts of Congress




a. Statutes (or statute and treaty) which conflict with each other are resolved by the last in time doctrine. Thus, congress has the constitutional power to annul the domestic effect of any treaty by legislation. However, such action will only erase the internal effects but the external obligation will remain.



b. When Congress passes a statute which contradicts a treaty, then this is a breach by the US of the treaty, creating international consequences. 




c. Paquete Habana: USSC said that CIL must be given effect in the absence of a conflict with a statute. But if congress has aced and a statue prohibits the pleading of CIL in US cts, then CIL may not be admitted. 





EX. Congress passes a statue that ever 3rd person will be tortured. There is CIL ag torture. X goes into US ct and pleads to stop the torture bc it is contrary to CIL. Judge may not follow CIL but must follow statute. Xs argument ag torture must be based on domestic constitutional law objections.



4. Charming Betsy Doctrine: A judge interpreting a statute should do as much as possible to respect the international legal obligations of the US



5. Types of treaties




a. Self-executing: treaties that become part of US law simply by virtue of their execution and ratification




b. Non-self executing: treaties by their nature require congressional enactment. Treaties are not given direct effect until implemented by Congress through legislation.




c. 2 categories of treaties





1. Art. 3 treaties-treaties where the Pres s given authority to negotiate on behalf of US. 2/3 consent of senate required





2. Congressional/executive agreement-cooperative procedure where congress by statue authorizes the pres to negotiate on behalf of the US. The pres negotiates the treat and the treaty is sent to congress for a vote. Need majority vote of house and senate. Only when congress adopts the treaty does it become effective. (This is the dualist feature of the US legal system)




d. 2 parts of treaties in terms of international law:





1. Execution-only the pres has signatory power, but he can delegate this authority-ie Secretary of State





2. Ratification-requires 2/3 vote of Senate

Ex. In 2006 Congress passes a law on foreign flags, a fed criminal statute-you fly any flag other than US flag, you go to prison. Finnish consul to US flies a Finnish flag-what happens, assuming the law is constitutional &withdraws consular immunity for the purposes of this statute? The statute is last in time so it would seem to trump the treaty. Finland could go to the ICJ and bring a case ag the US bc the US is a party to the treaty but not the consular herself. Internally, though, what can a fed judge do? The fed judge as no discretion here and as a matter of law, must apply the statute, if it constitutional.


-However, a lawyer could argue that when Congress passed that law, it intended for it to apply only to US citizens-that Congress would not be so irrational as to subject foreign consuls to such prosecution. Therefore, looks like a conflict but there really is not, according to statutory interpretation which you use to deny there is conflict. Sometimes there is no textual ambiguity though and statute will say that it is meant to abrogate the treaty and thus the judge has no discretion & has to apply the law.



-Of course CA can’t pass a law saying crime to fly another flag bc of supremacy clause


B. Consular Notification Cases

** In all of these cases, the US is not denying the fact that the ∆s were not given their rts under Vienna Convention but the question is what result, and it’s asked at 2 levels: ICJ and the US (USSC)**



1. Art. 36 Vienna Convention on Consular Posts (pg105)




a. Authorities must notify consulate of foreign country if a national is arrested, imprisoned, taken into custody, or detained




b. Authorities must move forward any communication of a national addressed to his consulate




c. Authorities must inform the national of his rights under this treaty

→we have this treaty bc we do not want US citizens to be arrested and the consulate not to be informed.
Thus, this creates a duty to inform to either

1. Detainee

2. State where the detainee is from

If the duty is only owed to the state, then the detainee may not have a legal claim. 




d. Although this has been law in the US for 40+ yrs, it has never been followed. No US police force gave notification to the country on a regular basis. Consequences for not following the Vienna Convention are much less dire than not following Miranda.



2. Breard v Greene



a. Facts: Breard was arrested in Va and he was tried and convicted in a state court under state law so to get into fed court, he uses writ of habeas corpus, arguing the supremacy of the Vienna Convention, which says that he should be informed of his rt to contact someone from his national consul ie Fed treaty should trump state law so the state of Va should have applied the treaty over Va’s own laws.




b. Although treaties are the supreme law of the land, procedural default rules apply to treaties just like to fed laws. The Vienna Convention-which arguably confers on an individual the rt to consular assistance following arrest, has been continuously in effect since 1969 BUT in 1996, before Breard filed his habeas petition raising claims under the Vienna Convention, Congress enacted the Antiterrorism and Effective Death Penalty Act (AEDPA), which provides that a habeas petitioner alleging he is held in violation of treaties of the US will, as a general rule, not be afford evidentiary hearing if he has failed to develop the factual basis of the claim in state court proceedings. 




c. Procedural default rule applied: a petitioner is precluded from raising alleged violations of treaties if those allegations had not been developed in state court proceedings. So if didn’t raise the issue in state ct, then can’t do so in fed ct.
In sum, this case tells us:
1. US is subject to compulsory jdx of ICJ re: the Vienna Convention

2. Along with Miranda rights, cop now read consular notification rights to EVREYONE

3. What’s the appropriate remedy? An apology? Ct did not decide what was an appropriate remedy.



3. Le Grand



a. German nationals who were arrested in AZ on suspicion of having committed an attempted armed bank robbery in which the bank manager was killed. They have been in the US basically their entire lives. Sentenced to die but Germany was not informed until after they had been sentenced and they were not told of their rts to communicate with their consular. 




b. ICJ essentially issued an order saying do not execute them until we decide the case but US responded that ICJ can’t tell US what to do in own legal system & ICJ order os not binding on internal legal system. Thus, AZ decided to execute them, so these issues are mooted by the execution. (Same thing in Breard)




c. Ct still did not decide what an appropriate remedy is




d. The book says they had the speech and demeanor of Americans, highlighting the fact that they knew what was going on & for all intensive purposes, should be treated like Americans.

Q: As a matter of US federalism, could the fed gov have enjoined the executions?

A: if there is a fed question at issue, such as a treaty, then fed gov should be able to go to ct and ask for injunction. Treaty is considered supreme law of the land under supremacy clause-esp if it is self executing, like Vienna Convention →fed gov should be able to act under Supremacy Clause.



4. Avena



a. Breach of Vienna Convention in 52 Mexican national cases. Mexico asking for restitution (ie that things go back to the way they were) →annulling or otherwise depriving full force or effect of anything that happened after when they should have been told fo their right to consular notification. Mex claims restitution or return to status quo is the general remedy of international law. Mex also asks that in future crim proceedings ag these 52 nationals, evidence obtained in breach of Art 36 of the Vienna Convention be excluded. Thus, nationals not let go but tries de novo but without any evi obtained as above. This is effect is like Miranda.




1. Ironic bc Mex doesn’t have a rule for suppressing evi bc of procedural default in their own criminal law (ie Miranda tradition). Miranda etc is an artifact of jury trials. Mex means for this to apply to any country, not the just the US, and if the ICJ adopted this reasoning, the ICJ would be injecting this American legal idea into other countries who don’t follow the same reasoning.




2. Also, if any of these ∆s did self-incriminate, they did so under Miranda warnings. 



b. US wants ICJ to tell them to not do it again-like LeGrand-although ICJ did not reach the merits, it implied that an apology and promise not to do it again would not be sufficient




c. ICJ rejects Mex’s suggestion that there should be an international exclusion rule & says the US must review and reconsider the claim-US can chose the method of this review but it must take into account the violation of the rights set forth in the Convention. Clemency proceedings are not sufficient. 





1. If a foreign national did not raise this claim at trial, he might face procedural default rule. Bc of the procedural default, as applied to this situation, bars ∆ from raising the issue of violation of his rights under Art 36 of the Vienna Convention and he is limited to seeking vindication of his rts under the US Constitution





2. Also, problematic bc how do you review and reconsider state crim conviction? Vienna Convention doesn’t say you have to give remedy and reconsideration when consular notification is not given-the ICJ decided this so some if not many state judges will simply rebel. Will demand federal judge giving such an order as opposed to Hague.

Thus, ICJ tells us when Vienna Convention is violated, have to review and reconsider the sentence and the conviction →we have an answer from ICJ re: the result but don’t know about USSC 

States-self determination
1. Nation States=a political organization, a fundamental building block of international order. Nation can refer to some uniting commonality of ppl in the same state (ie lang, history, culture, religion)

2. Int’l orders are very weak compared to national/state orders. 

3. UN=dominate organization of states →still reflects the primacy of the nation states and the nations that unite themselves in the UN

a. Art 1: purpose: “to develop friendly relations among nations based in respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace”

i. Thus, not equal rights of individuals but of peoples. 

ii. Gave a legal motive to the elimination of colonization.

4. After WWII, human rights revolution: idea that int’l law does have something to say about how states treat their peoples. Bc of idea of self-determination, colonialism had to end →legal norm arose that colonialism had to end

5. GA: Declaration on the Granting of Independence to Colonial Countries and Peoples


“All ppls have the right to self determination: by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.”

6. Basic principles of self determination

a. Self determination is a right erga omnes

b. Granted to “peoples”-who/what constitutes a people?

7. 2 kinds of self-determination (Quebec)

a. Internal-ppl’s pursuit of its political, econ, social and cultural development within the framework of an existing state. Ppl must enjoy full participation within State

b. External-leads to establishment of sovereign and independent States →right to session. Idea is that colonial and oppressed people should have rt to have their territorial integrity restored.

8. Circumstances when rt to self determination may become right to succession:

a. Ppl under colonial rule

b. Ppl under foreign occupation

c. Ppl subject to alien subjugation, domination, or exploitation outside a colonial context

d. When ppl are blocked from meaningful exercise of its rt to self determination internally, they’re entitled, as a last resort, to exercise self determination by secession. 

9. Case Concerning East Timor Portugal v Australia
a. Facts: Timor was a Portugal colony. Portugal leaves and Indonesia purports to incorporate E Timor into Indonesian territory-this is the status quo for 20 yrs. 
b. E Timorese ppl want to be independent, they think they were invaded by foreign army. E Timorese are making a self-determination argument, not with respect to Portugal, who has left, but ag Indonesia, a newly independent state which itself had just emerged from colonial domination. Thus, there’s a dispute between E Timor and Indonesia. Case is between Portugal and Australia.
c. Legal claim: Portugal brought the claim, arguing Australia acted unlawfully and infringed the rts of the ppl of East Timor’s right to self determination and to permanent sovereignty over its resources. Portugal argued that Indonesia does not have the power to enter into treaties on behalf of E Timor and Australia was wrong to enter into a treaty with Indonesia on this issue. Ie the treaty between Indo and Aus was illegal. 
d. Australia argues that the reality is that Indonesia has been in control of E Timor for 10 yrs and who else are they supposed to deal with? Only power they see is Indonesia. At a certain point have to stop complaining stop complaining about an invasion that took place a while ago

i. Security Council Resolution (1974)-all states should respect E Timor’s rt to self-determination and asked Indonesia to withdraw from the area. Australia recognizes this but recognizes the reality of the situation.

e. ICJ says it would have to decide whether Indo, which entered an stayed in E Timor, had acquired the power to enter into this treaty in behalf of E Timor, which they can’t do without Indonesia as a party to the case, so can’t reach the merits of this without reaching the merits of Indonesia’s act and Indonesia is not before them and they have no jdx over Indonesia to hail them in front of ICJ so had to dismiss.  
i. Has the ICJ achieved anything? Validated the rt to self-determination and increases the int’l pressure on Indonesia. A few yrs later, new gov in Indonesia tries to make a deal with E Timor but they refuse and say they want to be independent, which they now are. 

10. Supreme Court of Canada, Reference re: Succession of Quebec
a. Gov of Canada posed the following to the Canadian Supreme Court, who is giving an advisory opinion. This question was posed in anticipation of a plebiscite (ie referendum) →Gov was afraid ppl would go to the polls and vote for secession from Canada. (Canada does not have a constitution)
b. Issue: lawfulness of a potential secession by Quebec as a matter of: 

1. National law

2. International law, with a particular focus on the idea of self-determination

**Thus, can Canada’s National Assembly prevent the secession of Quebec?**

c. Dealing with the separatist movement of the Quebecois-they speak a different dialect, have never felt part of Canada

d. Aside: as a matter of US constitutional law, a state does not have the right to secede (ie Civil War)
e. Does Quebec have the right to unilaterally secede as a matter of international law?

i. There is no absolute right to session under international law 

1. There is no right for a component part to secede from the parent state in international law. There is an exception though

a. What does it mean “no right?” No right doesn’t mean you won’t get it because can get it another way-ie privilege. Thus, it doesn’t follow that all secession is prohibited although there is no right to it .

ii. BUT there is no prohibition either
1. Secession is a different process from decolonization. Ct says Colonial and Oppressed people have the right to independence, a right to self-determination BUT the ppl of Quebec are not a colony and are not oppressed. 

iii. Ct emphasizes the importance of territorial integrity (ie that nation states respect each other’s borders), so there is a tendency in international law to look disfavorably on something that would disrupt this. 

f. “A people” have the right to self-determination but who are a people?

i. Quebecois argue they are a people bc

1. diff culture-they identify with the French

2. diff language-speak French and everyone else speaks Eng

3. Territory-concentrated in one area

g. The Ct recognizes that they are a people BUT they can not secede bc they already have self-determination in Canada.

i. Their self-determination is satisfied through participation in the political process. Thus, they have not been prevented from meaningful exercise of the rt to self-determination; not denied access to the gov

ii. Self determination is not just satisfied through secession-if you’re a people and you have political access & the ability to pursue social, economic, and cultural development, then you have self-determination. The Quebec ppl enjoy self-determination already, given their position.

Notes:


1. The concept of ppl as a holder of a rt to self-determination functions better when there is some geographic distinction. Prof says a geographic concentration is important to the concept of self-determination. 


2. Ct drops a little hint in its decision: if the ppl of Quebec can secede, the aboriginal ppl do the same, especially bc most of Canada is inhabited by them.If the aboriginal ppl break off and form their own nation, they own all the forests and the hydro-electric things bc these all come from that area.


3. Issues raised by this case: When do we permit ppl to secede?



a. Less significant participation than the Quebecois in Canada



b. Absence of participation →no voice



c. Have to be a people



d. Have to have a discrete territory
States-uti possidetis
Doctrine which provides states emerging from decolonization shall presumptively inherit the colonial administrative borders that they had at the time of independence. 
a. There was a general tendency to recognize the pre-existing frontiers bc these have an advantage of certainty that a line which has to be drawn does not and just having this rule has a way of avoiding potential squabbles over territory (even though this rule is itself somewhat arbitrary etc)
b. Thus, recognizes prior territorial borders for purposes of defining frontiers of newly independent states
c. Idea was to prevent territorial grandizement of one state ag another

d. Clearly a tension between self determination and uti possedetis-will have ppl who find themselves on the wrong side of the line, even though they speak the same lang, same culture as those on the other side. 

e. Downsides to uti possedetis:


1. Does not consider ethnic groups


2. Ignores critical distinctions b/t internal and int’l boundaries


3. Leads to injustice and instability by leaving signif populations both unsatisfied w/ status in new stated and uncertain of political participation  
Ex. Yugoslavia: before break-up, Serbians, Croatians, Albanians etc, all living interspersed among each other in a multi-ethnic state BUT once it started fractioning, sub units began taking on identity as independent states. Kosovo was part of Serbia but had an Albanian majority
· uti posssidetis- Bc Kosovo was never its own autonomous territory, this concept says tough luck because Albanians just happened to be on the wrong side of the line. BUT this sucked for the Albanians bc now they were a minority in a Serbian majority. Uti posssidetis led to genocide; result of the arbitrary drawing of a line, cutting across where “a people” are.

·  This concept is still a viable law though-still applied bc of the interest in order, which often trumps the interest in self-determination, which that compromises order and stability

Ex. Kosovo-Serbians were conducting ethnic cleansing to est dominance over the territory. NATO authorized an air strike ag Serbia if it failed to comply with withdrawing forces or if it failed to support a peace accord. Serbia did not comply; NATO authorized the air strike. Eventually, a peace agreement was reached, calling for the removal of FYR troops from Kosovo & the restoration of Kosovo’s autonomous status. 
· uti posssidetis would not have done anything to help the ppl in Kosovo bc they fell on the wrong side of the line (of the pre-existing boundaries) Thus, independence for Kosovo is inconsistent with the principle of uti posssidetis. 

· Canadian gov might support this independence in Kosovo, bc Kosovo ppl don’t have the same political and econ etc freedom as the ppl in Quebec-can’t affect the political system in the same way as ppl in Quebec.

Ex. Chechnya-Chechnya argues that they should have independence bc USSR, which was under Russian control, split up. But Russia argues Chechnya is part of Russia in a way unlike those other territories. Unfortunately for Chechnya, no one wants to take on Russia; Russia has cooperated with Security Council & with the US, so this might be another example of the hypocrisy in international law or maybe this is a valid distinction, as Russia argues.
Treaties 

· Treaties have aspects of both Ks and legislation-they try to settle relations b/t nations &also ordain rules
What is a treaty? Vienna Convention on the Law Treaties (VCLT)
1. According to VCLT, treaty=an int’l agreement concluded b/t states in written form &governed by int’l law

a. Thus, VCLT only governs treaties between states-however, int’l orgs can enter into agreements w/ other institutions or w/ other countries. The latter are not governed by VCLT but by a sep convention & CIL. Individuals & companies can enter into agreements w/nations but they will also not be covered by VCLT but by yet other sets of written rules and CIL.

b. To be covered by VCLT, agreements must be written BUT doesn’t mean oral agreements b/t nations or unilateral declarations are invalid, even those made w/o consideration

i. To determine whether a unilateral declaration is binding & enforceable, look at whether the declaring state intended to create a legal obligation or induce reliance on other states. This is imp bc there are non-binding agreements, which are intended by their parties not to be legally obligatory but just political or horatory. 

1. Non-binding agreements for eg arise in the process of forming a state practice which, when accompanied by opinion juris, would make a custom. This may later mature into a binding, enforceable treaty

2. Whether an agreement is governed by int’l law is generally determined by looking at the treaty provisions: assume int’l law governs unless there’s a specific provision that the agreement will be governed by something other than int’l law

Treaty v Custom

1. Ius tertii=treaties aren’t binding or legally enforceable ag non-parties BUT there are situations where an int’l agreement may confer benefits on a non-party & once conferred, the benefits can’t be withdrawn, w/o the consent of the beneficiary

a. Exceptions: 

i. Some “objective regime” treaties which have been understood to be binding on even non-parties, eg UN Charter

2. Rules can develop through a parallel evolution in both treaties & custom →even though a country rejects a treaty provision containing a rule, if it fails to object as that same norm is renewed in state practice, it will later become bound to it as a custom (CIL) 
3. Treaties which violate jus cogens norms are void when made

4. Custom & treaty are co-equal sources of int’l law-there is no inherent hierarchy b/t them
Eg. Just before US entered WWI, US was able to successfully stop UK from stopping US vessels & arrestingGerman nationals.UK said this practice was based on an extensive network of treaties but US relied on CIL granting immunity to neutral vessels. Absent an explicit agreement b/t UK&US sanctioning such arrests, US was correct to rely on CIL

Eg Wimbledon Case: CIL principles of neutrality conflicted w/ treaty based rules of access to an int’l canal (the Kiel Canal). Germany argued that to let the ship through would violate CIL principles of neutrality bc ship was delivering munitions to Poland, who was at war with USSR. Ct said, bc of the treaty, Germany had to let vessels through the canal
 Why do states enter treaties?

1. The law of treaties was, until recently, CIL. But now we have the VCLT, which is binding prospectively on any country which has signed the Vienna Convention with regard to any treaty they sign after this date. For those who have not signed the Vienna Convention, it serves as the CIL on the law of treaties. 

a. US is not a signatory but US State Dept recognizes the Convention as CIL

2. Int’l Treaty Making Process, as prescribed in VCLT

a. 1st step: negotiations-diplomats are given auth to draft &then sign agreements. Q of authority can be tricky but it usually turns on elemental notions of agency. High gov officials like heads of state, heads of gov, foreign ministers are always assumed to have this power-lesser officials need to have this power expressly stated.  Treaties are assumed to be legally binding the moment they’re signed!
b. Ratification: act by which a state makes clear its intent to be legally bound by the treaty

i. Again, 2 ways to make a treaty in the US
1. Authority to make treaties (1283) is given to the Pres, by and with the consent of the Senate (2/3) so a shared power but the Pres enjoys the making power. The treaty clause exclusively nominates the Senate as the house to give advice and consent-House of Reps as no role in the treaty making process and there is a super majority requirement. Usually Pres or his rep has the authority to make (negotiate and sign the treaty) but the treaty is subject to the ratification of the Senate

a. Why the senate and not the house? Under the original Constitution, the Senators were chosen by the State legislatures, so in some sense, they were the ambassadors of the state. Thus, the idea of 2/3 of the Senate was a proxy for 2/3 of the states. Also, bc House reps are determined by state population whereas the senate is more uniform in distribution.

b. Executive Order-Missouri v Holland- Treaty making power is conceivable broader than intrastate commerce clause/power and congress can pass a law necessary and proper to the exercise of the treaty, which would not be allowed under intrastate commerce clause. 

2. Congressional-Executive Agreement (much more common than Art. 2 way)
a. Not found in the Constitution but still regarded as constitutional bc predicated on the simultaneous exercise of presidential and senate powers so pres has a broader range of foreign affairs powers.

b. Internally, like a statute but differs from a statute bc also has an external effect

c. How do these work?

i. Need an issue, that, in the best interest of the US, entry into some kind of international accord is the best approach

ii. Counter-party

iii. Pres decides to use this instead of Art 2 method

iv. Pres must est authority to negotiate-doesn’t necessarily have to ask Congress but counter-party will be less willing to agree if he knows Congress might not be happy with the agreement (Youngstown Zones)

1. When the Pres is acting on his own, there is uncertainty as to whether this will be accepted or overturned by congress

2. Congress can express its disapproval by voting down the agreement and then, this is purely an executive agreement-Congress is not involved at all.

3. When the pres if going to negotiate a treaty, internally, its constitutionality depends on congress exercising its legislative powers so these agreements work best when the pres obtain prior authority (although not constitutionally mandated) bc this gives the other party the expectation that congress will approve and implement this agreement. Thus, like other ordinary legislation, need simple majority in both houses.

d. The actual agreement that the pres makes in the executive agreement is voted on by congress. When congress authorizes the pres to negotiate, it just gives an up or down. But when congress doesn’t do this, then congress can nit pick on the various aspects of the agreement, instead of just agreeing or rejecting

c. Ratification can take a long time &during the interim, VCLT requires that, at a min, states don’t act in a way to defeat the object of the treaty, unless they make clear their intent not to ratify the instrument

i. Reservations=often made when a state regrets the deal it made & attempts to unilaterally change the legal effect by making reservations. Reservation is anything that purports to change the legal effect of a treaty. These are only a problem for multilateral treaties bc a reservation in a bilateral treaty is in effect like a counter-offer & neg begin again

ii. Old rule: all parties had to affirmatively accept the reservations but new rule developed as obligation to protect human rights of citizens was imposed on states. UN requested advisory opinion from ICJ re: reservations to Genocide Convention bc many took away from treaty-ICJ concluded better to allow nations to make reservations than not, as long as reservations were not contrary to the object & purpose of the Convention 

iii. Today, many treaties contain provisions specifying permissible grounds for reservations, ie opt-out provisions BUT some treaties are package deals &so no reservations

iv. Bellios case- ECHR refused to let Switzerland reserve ag what it thought was a core provision of human rts. Switzerland wasn’t forced to stop being a party but did modify reservation

5. Int’l agreements are normally assumed to have only prospective effects. If the parties intend it to have retro effects, they need to indicate it. Also, assumed that treaty will be applied throughout the territorial sovereignty of the State

6.  Art 53 of VCLT-

A treaty is void if at the time of its conclusion it conflicts with a preemptory norm…which is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character. 



a. The Case of Aloeboetoe



1. Saramakas had internal autonomy by virtue of a treaty (ie they could be governed by their own laws) but in return, they had to capture any slaves that deserted Suriname and take them as prisoners to the Governor of Suriname.




2. Inter-American Ct of HR said no treaty of this nature could be invoked before a human rights tribunal 




3. Prof says the ct’s decision goes beyond the idea


6. Art. 34 A treaty does not create either obligations or rights for a third State without its consent. 

7. Coercion 



Art. 51-The expression of a State’s consent to be bound by a treaty which has been procured by the coercion of its representative though acts or threats directed ag him shall be without any legal effect



Art. 52- A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of international law embodied in the Charter of the UN

a. This provision is problematic bc this would do damage to the treaties entered into after war or an armed conflict and international law is founded on such treaties, bc whenever there is a treaty like this, you could tell a coercion story. 

b. So the rule with respect to coercion is not meant to be as destabilizing as it sounds → means instead that the UN Charter prohibits the use of force and only allows use of force in self- makes treaties that have been procured through aggressive use of force are void. But treaties entered into through use of force but use of force in self-defense are ok.
1307-Americna Indians: the practice has been to treat Native American affairs as international treaties. 


Weissner argues that more favorable rules of interpretation should be applied here than would ordinarily be the case with other international treaties 

Treaties as the land of the land in their effect within the legal system (ie self-executing v non self- executing)

1. Original constitutional understanding=a treaty once ratified may be invoked in ct as a source of rts and obligations → did not require translation into legislation but could have legal effects on their own within the US

2. Treaties in the US are divided into 2 categories:

a. Self-executing treaties follow what te supremacy clause suggests-don’t require additional legislation to have a domestic effect

b. Non-self executing-nothing happens in the internal order of the US unless and until congress passes a statute giving effect. The international effect and obligations etc do not change. 

3. Contrast: UK legal system

a.  UK has a dualism. When UK signs a treaty, this creates an international obligation of UK but it doesn’t change anything within the internal legal order unless and until Parliament enacts a statute so the UK keeps international and domestic circumstances separate. US takes the opposite approach.

Sei Fujii v. State (Cal. 1952)
1. ∏ is a Japanese alien who was ineligible for citizenship under US naturalization laws-he appealed from a judgment declaring some of his land belonged to the state. No treaty between US and Japan which gives ∏ the right to own land. He argues the CA alien land law is invalid.
2. ∏ argues that the UN charter invalidates and supersedes the land law. Members of the Charter pledge to promote the observance of human rights and fundamental freedoms without distinction as to race (art. 1, 55, 56)
3. Ct says that the Charter is undeniably a treaty BUT a treaty does not automatically supersede local laws which are inconsistent unless the treaty provisions are self-executing. 

a. To determine whether a treaty is self-executing, look at: (also applies to exec agree)
i. Intent of the signatories as manifested in the language of the treaty

1. If the treaty is framed in a way to indicate future changes in internal law, it is anticipating national legislation & thus is non self-executing

ii. If the treaty is uncertain, look at the circumstances surrounding the treaty
b. In order for a treaty to be self-executing (and thus not need implementing legislation to have internal effects) it must appear that the framers of the treaty intended to prescribe a rule that, standing alone, would be enforceable in the courts

4. Language here= “the organization shall enjoy in the territory of each of its members such legal capacity as may be necessary for the exercise of its functions and the fulfillment of its purposes”

5. Ct says Art 1 is not self-executing-it states the general purpose of the UN but does not purport to impose legal obligations on the individual member nations or to create rights in private persons

6. Art 55 &56 are not self executing either-they require member nations to cooperate with the UN in respecting and observing human rights but there is nothing to indicate these provisions were intended to become rules of law for the domestic courts upon ratifying the Charter.

7. Language used in Art 55 and 56 is not that typically used in treaties which have been held to be self-executing & which create rights & duties in individuals

8. Also, ct notes that when the framers of the Charter intended to make certain provisions effective without enabling legislation, they used language which clearly and definitely manifested that intention. 

9. Thus, the ct found that the charter provisions ∏ relied on were not meant to supersede domestic legislation and thus did not invalidate the alien land law (law was later invalidated under 14th)

· This determination is more problematic w/ Art 2 treaties, like the UN Charter, which was brought before and ratified by the Senate but racial discrimination still persisted despite what the Charter said.
· The few countries which are not signatories are still held to its principles bc of the preemptory effect it has

· Senate attaches RUDS, esp with human rights treaties

Q: why does the senate, and not the pres, get to make this decision?

Treaty Amendment: Treaty provisions can change if the amendment is agreed to by all parties-this is common
Treaty Modification: VCLT Art 41-as long as the treaty doesn’t bar subsequent modification, selected states can give notice of modification, provided that the change doesn’t derogate the rts of other parties or affect a provision of performance which is essential 
Consent to be Bound (pg 1318)

Articles 11, 12, 13, 14-all ways by which treaties can express their consent with the result that they are bound. Different cultures have different understandings of when an act has legal obligations. Most civil systems find the obligation is created when the agreement is notarized. Common law recognizes meeting of the minds, offer and acceptance etc.

1. Art 11-consent to be bound can be expressed through signature, exchange of instruments constituting a treaty, ratification, acceptance, approval or accession or by other agreed upon means

2. Art 12-signature (or initialing) is consent to be bound if: treaty says signature shall have that effect; it is otherwise est that negotiating states agreed signature would have that effect; states intended signature to have this effect as shown by the full powers of the reps or as expressed during the negotiation

3. Art 13-consent through exchanging instruments works when: instruments provide their exchange shall have that effect; otherwise est that those States agreed that the exchange of instruments should have that effect

4. Art.14= The consent of a state to be bound by a treaty is expressed by ratification when:

1) the treaty provides for such consent expressed by means of ratification

2) it is otherwise est that the negotiating states were agreed that ratification should be required

3) the rep of the state has signed the treaty subject to ratification or

4) the intention of the state to sign the treaty subject to ratification appears from the full powers of its rep or was expressed during the negotiation

Art 18 Obligations not to defeat the object and purpose of a treaty prior to its entry into force


A state is obligated to refrain from acts which would defeat the object and purpose of a treaty when:

1) it has signed the treaty of has exchanged instruments constituting the treaty subject to ratification, acceptance or approval, until it shall have made its intention clear not to become a part to the treaty or

2) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided that such entry into force is not unduly delayed. 

**Art 18 does anticipate that a country might change its mind in the period between signing and ratification

· International law will presume the awareness that a signature by the Pres of the US is subject to ratification so it’s not just the signature that causes the US to be bound. 

· After it has been signed by Pres and is awaiting Senate ratification, US is not bound in the sense that it is legally obligated to take any affirmative steps treaty requires BUT US can not take any steps which would be inconsistent with the treaty

· If the treaty obligations are negative, then this distinctions collapses. Ie to do something the treaty prohibits is going ag the treaty →inconsistent action

· Ex. Treaty says no off shore platforms (negative obligation) so can’t permit an off shore platform. But do you have to shut down ones already in existence? No but cant permit the continued erection of new ones.

· Ex. Pres A signs a treaty and 5days later Pres B comes into office, having been elected in a platform, among other things, opposition to the treaty? (Kyoto Protocol problem and problem with the ICC) Can one president bind another? NO-thus a subsequent pres can revoke a treaty which has been ratified.



1. Can B say no as a matter of domestic law? YES, especially since this treaty is pending ratification (see below)



2. Assume Pres X signs a treaty and the treaty is ratified during his term but then Pres Y comes in and he doesn’t like the treaty-can Y disdain the treaty? (Carter v Goldwater)




a. In reality, US entered into a mutual assistance treaty with Taiwan which was ratified by the senate but in the process of US recognizing China instead fo Taiwan, Crater renounced the treaty with Taiwan-Goldwater (senator) said Pres needed 2/3 of senate approval to disdain the treaty-USSC said this is not a justiciable question so it has to be resolved politically. Therefore, Pres could do what he wanted and recognize China and denounce the treaty. USSC did not say Pres could cancel a treaty that was ratified but in effect said this.




b. This situation is somewhat of an a exception bc otherwise countries wouldn’t get involved in treaties with us.

Reservations, Understandings and Declarations (RUDS)
VCLT Art. 19, 20, 21, 22

Reservations=a multilateral setting where there are general obligations-allows a signatory to pick and chose what parts of the treaty it wants to be bound by. This is accepted treaty practice in multi lateral treaties but the issue is are there limits to the reservations a party can take to a treaty?


Rule= a State may formulate a reservation (so the presumption is permissive) unless the reservation is prohibited by the treaty (ie treaty says there are no reservations) or the treaty provides on specified reservations or the reservation is incompatible with the object and purpose of the treaty →it is generally permissive assuming none of the above. 

· If a state is silent re: reservations, it depends on whether the reservation is incompatible with the object and purpose of the treaty

· Thus this is something that must be accessed on a case by case basis and it is most key on human rights treaties where countries want to pick and chose where they want to be obligated. Is it better to get less countries on the treaty but not allow any reservations so have strict adherence or to have a lot of countries but with reservations

· Reservations: objections seeking to unburden the signing party from legal obligations →just excise the language of the treaty which corresponds to the reservation.
· There is something disruptive about the practice of reservations: when a country says we think its ok to execute a juvenile, this takes away from the idea that it is universally not ok to do this. BUT without reservations would have less signatories or would have a very watered down treaty. Could argue that bc the US makes its reservations known, this supports human rights as opposed to those countries which just sign onto the treaty.

Art 19-a state, when signing a treaty, may formulate a reservation UNLESS

a. reservations are prohibited by the treaty or; 

b. treat provides for only specified reservations, which does not include this one or; 

c. reservation is incompatible with the object and the purpose of the treaty

Art 20-

1. reservation expressly authorized by a treaty does not require any subsequent acceptance by any other contracting states unless the treaty so provides

2. if it seems from the limited number of states and the object and purpose of the treaty that the application of the treaty in its entirety between all parties is an essential condition, a reservation requires acceptance by the all the parties

3. when a treaty is a constituent instrument of an international organization, unless otherwise provided, reservation requires the acceptance of the competent organ of the organization

4. also
a. if another state accepts a reservation, then this constitutes the reserving state a party to the treaty in relation to that other state if or when the treaty is in force for those states

b. if another contracting state objects to a reservation does not preclude entry into force of the treaty as between the objecting and reserving states unless a contrary intention is definitely expressed by the objecting state

c. an act expressing a state’s consent ot be bound by the treaty and containing a reservation is effective as soon as at least one other contracting state has accepted the reservation

5. Reservation considered accepted by a state if it does not object to the reservation by the end of 12 month after being notified of the reservation or by the date on which it express its consent to be bound by the treaty, whichever is later

Art 21-reservation est in accordance with 19, 20, 23

a. modifies the provisions of the treaty to which the reservation relates to the extent of the reservation for the reserving state in its relation with that other party

b. modifies those provisions to the same extent for that other party in its relations w/ the reserving state

c. reservation does not modify provisions of the treaty for the other parties to the treaty inter se
d. when a state objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving state, the provisions to which the reservation relates do not apply between those 2 states to the extent of the reservation

Art 22-reservation can be withdrawn at any time and the consent of a state which has accepted the reservation is not required for it withdrawal (unless the treaty otherwise provides)

a. an objection to the reservation can be withdrawn at any time (unless the treaty otherwise provides)

b. withdrawal of a reservation becomes operative in relation to another contracting state only when notice of it has been received by that state

c. the withdrawal of an objection to a reservation becomes operative only when notice of it has been received by the state which formulated the reservation

Genocide Convention (pg 1322) was intended to be a universal human rights treaty. The Genocide Convention has attracted a lot of signatories over the years but most of these signatories have qualified their adhesion in one form or another (R or U or D).Ex Morocco considers Moroccan cts alone should have jdx over genocide cases.

ICJ advisory opinion on the legal status of reservations to the Genocide Convention: issue-can the reserving state be regarded as a party to the treaty if one or more parties object to its’ reservation? 

1. Old rule: reservations are subject to the approval of the other states, that a state could not unilaterally impose a reservation on the other treaty parties. ICJ tries to craft a compromise between notion of having as many parties sign onto the treaty and so need to allow reservations and also the commitment under the treaty as applied to all signatories. 

2. Art 5 of the convention: contracting parties undertake to enact in accordance with their respective constitutions, the necessary legislation to give effect to the provisions of the present convention, and in particular, to provide effective penalties for persons guilty of genocide or any other acts enumerated in art 3. (this is an ex of non-self executing treaty because it specifies the need for legislation)

3. The ICJ concludes that

a. No reservation can be effective ag any state without its agreement thereto bc in treaty relations, a state can not be bound without its consent

b. In multilateral treaties, not party can frustrate or impair, through unilateral decisions or particular agreements, the purpose of the treaty & there is a need for flexibility in the operation of multilateral conventions

c. Genocide convention was eventually approved unanimously but it was the result of a series of majority votes and this maj principle, while facilitating the conclusion of multilateral conventions, may also make it necessary for certain states to make reservations

d. If the treaty doesn’t have an article giving States rt to make a reservation, then look to the following:

i. Character and origins of the multilateral convention

1. Here, UN intended to condemn and punish genocide as a crime under int’l which is contrary to moral law and the spirit and aims of the UN

2. Intended to be universal in scope

ii. Its purpose

1. was adopted for a humanitarian and civilizing purpose

2. In such a convention, the contracting states do not have any interests of their own-only interest is to accomplish the purposes of the convention

iii. Its provisions 

iv. Its mode of preparation and adoption

e. Here, although no special article on reservations was inserted, that states could make reservations was contemplated a successive stages of the drafting of the convention. Also, object and purpose of the convention imply that GA intended it to apply to as many states as possible → a minor reservation would not result in excluding a state 

f. Of course, state can not make just any reservation-an extreme application of the idea of state sovereignty could lead to the complete disregard of the object and purpose of the convention 

i. Thus, have to appraise the reservation and the effect of objections that might be made to it based on the particular circumstances of each individual case

Ex. US’ R&U on pg 1327

International Covenant on Civil and Political Rights: ICCPR
The US signed it and also ratified it as an art 2 treaty of the US, so it’s clearly the law of the land, constitutionally, but it is also subject to RUDS (starting on pg 1328),which the Senate attached and they are quite extensive. 

Reservations:

1. Art 20 doesn’t auth or require action by the US which would restrict the right to free speech, a constitutionally protected right. (Art 20 is the prohibition of hate speech and war propaganda.) So when the US signs onto the treaty, instead of rejecting this provision, the US signs on with the claim that it applies as long as it does not conflict with constitutionally protected rights.

2. Capital punishment-reservation says that the US reserves the right, subject to constitutional restraints, to impose capital punishment on any persons duly convicted under existing or future laws, including persons under 18. Convention says countries which have not abolished the death penalty (so drafters assumed death would be prescribed by some countries) sentence of death can’t be imposed on anyone under 18. Since this time USSC has found it unconstitutional to impose death penalty on persons under 18. So US doesn’t execute ppl under bc of the constitutional constraint as determined by USSC and not bc of international law. 

3. US is bound to prohibition ag cruel and inhumane txt only to the same extent that this means the cruel and unusual punishment prohibited by the 5th, 8 and/or 14th to US constitution. Art 7 of the convention says no one will be subject to cruel, unusual or degrading txt or punishment. So US is bound by what the constitution says/defines this as.

4. US doesn’t adhere to the 3rd clause of the 15th Art (paragraph 1): criminals don’t get the benefit of the lighter penalty-so if sentenced under a higher penalty and then Congress changes the penalty to something lighter, criminal doesn’t get the benefit of this change. Under convention, a heavier penalty will not be imposed than the one applicable at te time of the criminal offense was committed. 

**If the US makes a reservation ag a major object and purpose of the treaty, then the reservation is incompatible with the object and purpose of the treaty and probably invalid. So, if treaty only said no capital punishment for under 18 or pregnant women, and US reserves rt to execute under 18, clearly goes ag object and purpose so probably not in treaty relation. 

Why would the US say this treaty is not self-executing if it makes all of these reservations?


It might be a precautionary measure. Also, many of the fed rts are echoed in state constitutions but states can also distinguish their laws from fed laws. If the treaty is self-executing, then you open up the cts to legal arguments such as with gay rights, US constitution says one thing but international law says another. Would get a different result if you have 2 different sources of norms which purport to deal with the same issue. Senate is adverse to an abundance of international law coming in.  


Constitution of South Africa is completely the opposite of US-it completely adopts the human rights into South African legal system-could tell story that there is more security in anchoring legal remedy in international rights in country where the constitutional and legal remedies are unstable. In the US we don’t need international human rights in the same way as another country might. Are international human rights only necessary in countries where there is a weak constitution?

Understandings= signals of intent that are meant to be a guide in the event of some eventual dispute re: the nature of the obligations. Sometimes estops other parties from using a different interpretation. Thus, understandings do not go to the specific undertakings of parties


Ex. bottom of pg 1328- Not clear whether Senate claiming as an understanding is really a reservation though. One understanding: US understands distinctions based on race, gender etc to be allowed when such distinctions are, at least, rationally related to a legitimate gov objective. Thus, US saying we understand such distinctions to mean what they mean in our domestic practice so not quarreling with these rights.

Declarations= not really clear what this is at international law. Is it speaking outwardly to other nations or internally, as when it says that these provisions are not self-executing. Thus, if state was going to execute a pregnant woman, she could not rely on this convention in a US ct, of course this is not a problem if US constitution itself prohibits this but can’t object to this potential execution based on this convention-can only object based on US constitution or an act of congress. 


1. General Comment No. 24: 46 of the 127 parties to the Int’l Covenant on Civil and Political Rights had reservations. But it is not always easy to determine a declaration from a reservation →have to look at intention and not just the form of the document because it’s important for state parties to know exactly what obligations they and other state parties have in fact undertaken. 


1. Reservations can be useful to enable states to adapt specific elements in their laws to the inherent rights of each person as articulated in the Covenant. BUT it is desirable that the state accepts the full range of obligations, bc human rts norms are the legal expression of the essential rights that every person is entitled to as a human



2. Vienna Convention the Law of Treaties, Art. 19(3)-where a reservation is not prohibited by the treaty or falls within the specified permitted categories, a state can make a reservation provided that it is not incompatible w/ the object and purpose of the treaty



3. Also, certain rights (non-derogable rights) always exist, even in national emergencies



4. Reservations must eb transparent and not general. When considering the compatibility of possible reservations with the object and purpose of the treaty, states should consider the effect of a group of reservations, as well as the effect of each reservation on the integrity of the convention



5. Reservations and declaration should not seek to remove autonomous meaning to covenant obligations, by pronouncing them to be identical, or to be accepted only insofar as they are identical, with existing provisions of domestic law.



6. States should institute procedures to ensure that each and every reservation is compatible with the object and purpose of the convention



7. States should periodically review whether maintaining reservation is still necessary, taking into account any observations and recommendations made by the committee during the examination of their reports



8. Reservations should be withdrawn asap

Belilos v Switzerland
1. B was convicted and fined for having participated in an unauthorized demonstration-alleged a violation of Art 6(1). Switzerland relied on an interpretative declaration made upon ratification of the Convention, which said the guarantee to a fair trial in Art 6(1) in determining the civil rts and obligations or any criminal charge ag the person in question is intended solely to ensure ultimate control by the judiciary over acts or decisions of public authorities

2. Switzerland says the declaration is a reservation-calls it a qualified interpretative declaration. Applicant says it is not bc gov made 2 reservations and 2 interpretative declarations when ratified treaty →deliberately chose different terms

3. EHRR says have to look beyond the title and look at the substantive content

i. To be a reservation, can not be:
1. Vague or general

2. Ag a condition of substance (of the convention)

3. Also, any reservation must contain a brief statement of the law concerned

a. This contributes an evidential factor and adds to legal certainty-purpose is to guarantee (esp for other contracting parties and the convention institutions) that a reservation does not go beyond the provisions expressly excluded by the state concerned. 

ii. Here, too vague and general-don’t know which disputes are included or whether “ultimate control by the judiciary” takes in the facts of the case & no brief statement of law →invalid

1. Ct says Switzerland considers itself bound by the convention, irrespective of the validity of the declaration
Treaty Interpretation 

Treaty interpretation is problematic bc treaties are often political compromises and so are very vague. States often actively assert their constructions of contentious treaty provisions to win an advantage in int’l relations& states will oppose such interpretations, often when they conflict with their national interest. Sometimes when a state does not protest it is assumed that it acquiesced in accepting a particular treaty construction. Int’ tribunals don’t have to use the interpretation made by one party to a treaty
2 questions

1) How would an international tribunal interpret treaty language?

2) How would a US court interpret treaty language.

Vienna Convention is understood to be a restatement of CIL 

Art 31 of the VCLT (1344)

Treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context, in light of its object and purpose.



Also, have to take into account any subsequent agreement between the parties, regarding the interpretation of the treaty and any subsequent practice in the application of the treaty.




“Subsequent practice…”-interpreting a treaty by resorting to this is problematic bc states can act in ways which are inconsistent with the treaty, so one can reinterpret the treaty in a way that it inconsistent with the purpose of the treaty. 




Recently, Senate was asked to interpret the Geneva Convention regarding detainees. At what point does the practice become available to reinterpret the treaty? Can always characterize any breach of a treaty as interpretation of what the treaty means. Thus, the subsequent practice must relate to the agreement. Could argue a long-standing tolerated practice could be cited as an aid to understanding what the treaty really was. Thus, although there are limits, can push on these with practice. 

**In drafting, can define a term to mean anything you want &sometimes a term is defined in a very non-intuitive way. Ordinary meaning doesn’t just reject this type of legislative defining; it also rejects technological meaning. 

Why an ordinary meaning in treaty practice? Don’t use it in K or statue interpretation 


Maybe bc dealing with so many cultures and understandings that have to sensitive to what the term is commonly understood to mean. 

**Define the term in its context within the treaty. Context includes the entire text of the treaty, including the preamble. 

Art 32: speaks to supplemental means in interpreting a treaty in order to confirm the meaning resulting from the application of Art 31, or to determine the meaning when the treaty is ambiguous or obscure or when using Art 31 leads to a result which is manifestly absurd (like preparatory work of the treaty and the circumstances of its conclusion) by separating this from Art 31, this emphasizes the idea that supplemental resources are secondary. 

a. These supplemental means have a lower level of authority than legislative history does in statutory interpretation in US. 

b. Here, can go to preparatory work to: 


(1) confirm a meaning you got from a method of Art 31 OR 


(2) when the meaning resulting from methods of Art 31, the meaning is ambiguous or the result is certain but absurd or unreasonable →when in BIG doubt but not to upset an Art 31 interpretation. 

c. Therefore, using different rules to interpret a treaty than the rules we use when we interpret a statute or a K. 

Art 33 Interpretation of treaties authenticated in 2 or more languages


General rule: when they say the same thing, the same thing is right




When they say something different the meaning which best reconciles the texts, having regard to the object and purpose of the treaty shall be adopted. 

Air France v Saks (USSC, 1985)

1. US is interpreting the Warsaw Convention re: the language which effectively limits the air carrier’s liability. Passenger brought an action ag airline for injury caused by eng maintenance & operation of aircraft pressurization system

2. Issue: whether the particular event is an accident for the purposes of liability under the Warsaw Convention →What is an accident?

3. Treaty all in French. USSC says it has to look beyond the written words to the history of the treaty, the negotiations, and the practical construction adopted by the parties. USSC is not looking at the precedent or the Vienna Convention-not looking outside for guidance. Treaty has to be interpreted in a way that respects its international character. USSC is willing to look at other signatories

4.  Thus, looking at the French definition of accident bc convention was drafted in French
a. They use the same definition as US for all practical purposes (sudden/unexpected event)

b. USSC says liability under Warsaw Convention arises only if injury caused by an unexpected or unusual event that is external to the passenger and this is for trier of fact to determine. Definition should be applied flexibly after assessing all the circumstances surrounding the passenger’s injury

c. So, if injury results from passenger’s own internal reaction to the usual, normal operation of aircraft, it has not been caused by an accident & Warsaw Convention does not apply 

5. On the one hand, USSC does recognize that it is looking at treaty language & a treaty which applies to many countries YET the USSC interpreting a treaty which is serving as the law of the land in the US bc the passengers claim in the US is rooted in the interpretation of what accident means under the treaty. USSC ultimately sees itself as making the rules of interpretation, in a way that is respectful of international things. So a fed district judge deciding the meaning of a treaty will look to US law on the interpretation of treaties, which is promulgated by the USSC, instead of looking to the Vienna Convention. So look at the interpretative methodology being used by a national court as opposed to an international court

Treaty Invalidity
1. Treaty can be invalid bc of some defect in its formation-rare though. Even args like treaty was compelled bc of unequal political, military or econ power are unlikely to succeed 

2. Obligations in invalid provisions can continue under other treaty provisions or CIL or invalid provisions can be severed to save the rest of the treaty. 

3. State can lose the rt to claim invalidity if it has acquiesced I the operation of the treaty over a sufficient period of time 
Termination of Treaties
1. Parties do, generally speaking, have the right to unilaterally denounce or withdraw from a treaty. They always have the power to do so-there may be consequences or liabilities bc of this but they always have the power to do so. But just bc they have the power doesn’t mean there is not a discourse or dispute as to whether this denouncement or termination was lawful

2. Art 39 (Vienna Convention Law of Treaties)-treaty can be amended by agreement between the parties

3. Art 40-have to notify all contracting states of a proposal to amend a multi-lateral treaty; each state is entitled to become a party to the treaty as amended; amended treaty does not bind any state already a party to the treaty which does not become a party to the amended treaty; any state that becomes a party to the treaty after amendment, is a party to the amended version & a party to the unamended version in relation to states who did not consent to amended version (unless they say otherwise) 
4. Treaties can be terminated as a matter of law when parties enter into a new treaty inconsistent with the old, on the same issue. Don’t need to formally note that the treaty is being terminated, just like with US law (Art 59)

5. Art 54: Treaty can be terminated either 

a. In conformity with the provisions of the treaty OR

b. At any time by consent of all the parties (mutual consent)

6. If no provision re: termination, no withdrawal or termination unless:

a. It’s est that the parties intended to admit these possibilities OR

b. These rts can be implied by the nature of the treaty

c. Have to give at least 1 yr notice of intent to withdraw or denounce

d. Other party must have materially breached a provision essential to the accomplishment of the object or purpose of a treaty

e. OR can terminate based on doc of fundamental change of circumstances (Art 62 VCLT)

i. The change must be fundamental

ii. Unforeseen by the drafters

iii. The assumption of current circumstances must have been an essential basis of consent to be bound by the treaty 

iv. New circumstances must radically transform the obligation foe the party seeking termination

v. And obligations are yet to be perf under the treaty

Ex of doc of fundamental change of circumstances was Fisheries Jdx Case!
7 ways to terminate the domestic status of treaties as the law of the land:


1. Inconsistent terms or an express stipulation of repeal are included in a later treaty


2. Executive agreements can alter treaties


3. Termination by congressional act or joint resolution, expressly providing for its denunciation


4. Enacting conflicting or inconsistent legislation



a. This only puts the US in breach of the treaty and a country can be in breach and still be held under the treaties obligations.


5. Congress can nullify a treaty by refusing to pass supplementary legislation needed for its enforcement or by merely failing to appropriate necessary funds


6. Termination by executive denunciation, without prior congressional authorization


7. Termination by the Pres after enactment of a resolution of denunciation by 2/3 of the senate 

Goldwater v. Carter

1. Pres terminated the treaty with Taiwan, as a matter of internal law and the USSC held this to be a political question, so the USSC has not condemned the Pres’ act of terminating a treaty as a matter of internal law. Thus, Pres can do it without worrying about a court stepping in. 

Recognition of States
1. The idea of a particular state’s ability to exercise sovereignty is dependent on the recognition of other state’s ability to do so. Who is a state is an important question &how do we know where states come from and how they enjoy their existence. A modern approach is to look to the UN-if there is an UN representative, this is a good indication that there is a state. Traditionally, this has been on a state by state basis- a hand count of who will recognize a territory as a state. 

2. The essence of statehood is sovereignty=principle that each nation answers only to its own domestic order &is not accountable to a larger int’l community, save only to the extent that it has consented to do so

3. States have the capacity to enter into treaties (which is essential in forming consensual rules of int’l bx); are essential to forming CIL; only states can become members of int’l orgs; states can claim int’l breaches & seek redress; only states have the rt, under int’l law, to engage in war or armed conflict as an instrument of policy & even then, under prescribed circumstances 
4. Statehood requires pg 53 of Bederman

a. Territory (maybe even defined territory)

i. Int’l law has recognized a host of “micro states” like Vatican City

b. Population leading a common life & forming a living community-but largely nomadic pops are ok

c. Gov & capacity to enter into int’l relations: does an entity have sufficient independence to exercise int’l rts & to discharge int’l responsibilities-the key to this is self-determination!!!
i. Entities that have delegated responsibility for the conduct of their int’l relations to other countries might not be considered states (ie Liechtenstein, which is state under ICJ)

ii. Entities that are in a position of dependence to other nations are barred from statehood-eg colonies BUT thse who are in a position of “association” w/ other counties, even if delegated sub security fns to another nation, can be admitted to statehood  

iii. Self determination doesn’t require the gov be supported by popular sovereignty or demo principles to be legit in int’l law; just a principle related to the rts of peoples and distinct nationalities to have a state that’s representative of their national aspirations

5. Problematic when there are inconsistent claims and when there are vacuums of power (“failed state”). The practice is that every state gets to make its own independent recognition of whether there is a foreign state. But one can’t say India doesn’t exist etc so at certain points denial of statehood lacks any credibility.

6. UN Permanent Observer Status-for entities who do not yet meet the requirements for admission to the UN as a state but are very much part of the international dialogue

Mandatory Non-recognition


South West Africa

1. Issue: what are the legal consequences for states in the continued presence of South Africa in Namibia, not withstanding Security Council resolution 276(1970)?

2. ICJ says bc South Africa was found responsible for having created and maintained a situation which the court found to be validly declared illegal, South Africa has the obligation to end the situation. By maintaining the present illegal situation and occupying the territory without title, South Africa incurs int’l responsibilities arising from a continuing violation of an int’l obligation and remains accountable for any violations of its international obligations or of the rights of the Namibian ppl

3. Physical control of a territory and not sovereignty or legitimacy of title is the basis of state liability for acts affecting other states

4. UN states are under a duty to not help South Africa re: occupation and to recognize the invalidity of South Africa’s presence in the area

5. Security Council must decide what further measures should be taken

6. Thus, ICJ est a duty to refuse or withhold recognition of states or other international actors that violate fundamental human rights (here, South Africa tried to achieve separation of the races)

Notes (pg 240) Criteria commonly used for determining the appropriateness of recognition:

1. Reasonable assurance of stability and permanence in a given territory

2. A gov, with the general support of

3. The population

4. Ability and willingness to fulfill international obligations 

Purported Duty to Recognize


Tinoco: Great Britain v Costa Rica-not a judicial decision but an int’l legal arb (no ICJ at this time)
1. Pres of Costa Rica was overthrown and Tinoco assumed power & held an election and established a new constitution. After this gov fell, the old constitution was restored and new elections held under it. This new gov passed a law which invalidated all contracts between executive power and private persons made with or without approval of the legislative power during the time Tinoco was in power

2. Issue: whether the Ks and obligations entered into under Tinoco should be recognized and whether the new government should be held to those.

3. Why in arb? Bc the parties submitted to int’l arb

4. This case is brought by Great Britain on behalf of 2 British corporations which are owned by British subjects. Why don’t these corps bring the claim on their own? Corps like these would not have standing before the court of international justice. 

5. There were only 2 ways/vehicles by which these corps could obtain legal satisfaction at this time:

a.  The preferred way then and now is local remedies. Corp hiring a Costa Rican lawyer and looking at local law to see if there is some remedy-this local method is generally available to aliens like these corps. Such corps are generally expected to pursue local remedies but when these fail or if they are unavailable, then an afflicted person would have to seek the “diplomatic protection” of his national country. Intrinsic in this notion is the lack of standing of these corps in international law forums. Individuals do not have standing at international law, so have to seek the diplomatic protection of their national sovereign, which is why Great Britain comes in here. It’s understood that the corps are the real parties in interest here. 

6. 2 issues involved: recognition of states and recognition of gov

7. Hierarchy (↓)
a. Recognition of states-very hard to deny the existence of a state. To recognize a state doesn’t signal any type of endorsement of the state-like saying I recognize someone is in the room.

b. Recognition of Government –generally a continuity of states but it is not unlikely that there will be ruptures of gov so it’s up to each state to recognize whether another’s gov is legitimate. This is a much more political decision.
i. Even if others are skeptical about chances of autonomy for, eg break-away or separatist entities, once they have achieved some measure of independence &the new nation is safely & permanently est, recognition should follow. 

ii. On int’l plane, changes in gov shouldn’t matter-as long as the identity of the state hasn’t changed and there has been no state succession, doesn’t matter for int’l obligations if new pres is elected or if gov was forcibly overthrown by coup

iii. Most states, including US, is acts of unrecog giv will still be valid, so long as that gov has de facto control of the state (or pt of)

c. Diplomatic relations-exchange of ambassadors and other expectations 

d. Ex. US doesn’t have diplomatic relations with Cuba-no ambassador to Cuba or from Cuba but the US does recognize that Cuba is a state and recognizes Castro as the government

e. Ex. 1960’s with China-US recognized that there was a China but it did not recognize the government in Beijing and instead recognized the government in Taiwan as representing all of China until Nixon went to China and then US changed its position. 

8. British argue Tinoco gov was valid so the current gov is bound by those obligations

9. General rule: a gov is bound by the acts and obligations of a prior gov-the continuity of state precludes a gov from nullifying obligations of a prior gov. 

a. Exceptions:

1. Newly independent states arising from decolonization. Not fair to make them bound by obligations entered into by their prior colonial masters. 

2. Circumstances where there is a revolutionary change-like in China where they tried to avoid the obligations of the predecessor empire and gov. 
10. Thus, these exceptions are made when dealing with something more profound and akin to the birth of a new state but the international legal question is worth a lot of money here. Bank here would be less likely to lend if he thought the ability to seek repayment could be cut off by a succeeding gov passing a law of nullities so there is a financial interest to the general rule which Great Britain is asking to be observed →GB’s arg depends on an ultimate finding of fact that the Tinoco gov was a gov of Costa Rica, otherwise they couldn’t charge Costa Rica with obligations. 

11. Costa Rica asking arb to determine the constitutional legitimacy of the Tinoco gov. This is problematic bc basically asking arb to determine the constitutional legitimacy of the gov examined under domestic interpretation-ie whether this should be looked at under the old constitution or the constitution which the Tinoco gov imposed. This is problematic bc the internal law can change & arb says can’t have a revolutionary gov which conforms to a prior constitution. Internal changes to gov happen all the time. Doesn’t work to look to an internal metric like the domestic constitution bc legitimate gov establish themselves through a fracture with the preceding gov all the time
12. Costa Rica also tries to make an estoppel-like argument: that they should not be charged by the acts of the Tinoco regime by saying UK did not recognize Tinoco gov yet now asking them to benefit UK nationals by actions taken with the Tinoco gov. Arb says recognition is a political decision that has nothing to do with a state successor government. 

13. Costa Rica argues Tinoco gov was illegitimate.

a. Not looking at legitimacy in the sense that it was constitutional

b. Instead, looking to see if the gov had authority within the country-ie was it performing authoritative acts of the country and were such acts resisted by the country? 
i. No, here the Tinoco administration was peaceful; no resistance or conflict until just before he retired.

In the US: if Pres doesn’t recognize a foreign gov, then 2 consequences 
1. It’s access to us cts is limited-unrecog can’t sue as ∏ or if sued as a ∆, can’t assert doc of foreign sovereign immunity BUT Pres must affirmatively act to bar an unrecog gov from suing in US cts for this to apply-silence can be seen as recog and Pres can allow unrecog to sue private parties in US
2. The validity of its acts may be questioned 

State Succession
1. Occurs when there as been a fundamental transformation in the id of the state itself, not the gov- eg state breaks apart or merge into a union. Legal consequences of this remain largely in CIL. These tend to depend on the nature of the change in State id and the type of issue involved 

a. For treaties: a newly independent state begins w/ a clean slate. Decolonized new states can pick and choose the treaty obligations of its former colonial master. Entities that have split or merged usually work out mutual agreements

b. Public prop of a ceded territory is seen as assets of the transaction; debts are liabilities

2. BUT int’l law relieves a successor state from liability of the tortious acts pf a predecessor regime

3. K obligations are less certainly defined: some cts say successor regime has no obligation to respect Ks or concessions entered into by predecessor BUT ICJ said successor has to pay compensation if it decides to cancel the private Ks entered into by predecessor state

Premature Recognition-contrary to int’l law to grant premature recognition
1. Inherently destabilizing and is inconsistent with the continuing obligation of non-interference with the internal affairs of an existing state. Assuming there is a recognized gov (a predecessor gov), to suddenly switch your recognition to someone else before this recognition is merited on the facts could be seen as an interference in the domestic affairs. 

2. In the Tinoco situation, how would the state of affairs be characterized during the time of that gov? There would not have been a gov, which would disrupt the continuity of states. It would be premature to recognize Tinoco but would it have been wrong to recognize instead the old regime, notwithstanding the fact that Tinoco was acting as the ruler. It would not have been ok because there comes a point when you have to recognize a new gov, especially when the ppl support it and it has authority and exercises control. To conceive a gov where one has not existed before brings in the point of premature recognition and only really worried about this when the premature recognition fails, because then this looks like illegal interference in internal affairs.

3. America supporting a candidate in another country would be seen as interference, although it happens all the time the America will just deny that it is doing this. 

4. Recognition is unlawful when the outcome of the struggle is uncertain bc such recognition is a denial of the sovereignty of the parent state. Int’l law forbids 3rd states from favoring insurrection by recognizing the insurgents as a state before they have succeeded in est themselves beyond all reasonable doubt

The Purported Duty to Withdraw Recognition

1. De facto recognition is provision in its nature and is thus liable to be withdrawn as soon as it becomes clear that there is no prospect of the requisite conditions of recognition being fulfilled. 

2. Withdrawal of recognition is a frequent and inevitable feature of the practice of states so recognition is liable to withdrawal, as long as this, just like granting recognition is not an arbitrary act of policy but an application of international law (ie a declaration that the objective requirements of recognition have ceased to exist)

Regime Change-new category so hard to out these in one of the familiar categories on international law. 

1. Spreading of democracy is a fundamental right people should and should be promoted. 

2. Regime change is the stripping away of recognition, sometimes prematurely. Basically, state directly intervenes in the affairs of another state to ffect a transformation of its regime

3. Notwithstanding the ordinary expectation of no interference and de facto recognition, particular gov lose their right to recognition at international law bc of : 

a. Non-recognition internally of human rights; 

b. bc of development of or possession of weapons of mass destruction, upsetting international peace and security. 

4. Result of non-recognition can be a justifiable imposition of change in authority. Bush administration did this 1st in Afghanistan and then in Iraq-administration insists that at no point was the state threatened and that the continuity of the nation was always recognized. Bush claims the US has the right to engage in regime changes in situations where a particular gov represents a direct threat to the US or a threat to world order, as viewed by the US.

5.  US has never taken such a large military action that was not a war but US frames the Iraq issue as a war on the government and not a US war with Iraq.  Traditionally, this is a meaningless distinction but since this is a new doctrine of regime change that might be available in other countries like Syria, Korea etc, then this is no longer meaningless. 
Q: Does all regime change have to involve the substitution of the prior displaced gov and the interposition of democracy and is this something that is done when it is convenient and when it is in self interest or do we throw out all bad gov, based simply on the absence of democracy?

The Law and Policy of State Succession

1. The transformation or termination of a territorial actor disrupts normative arrangements, which have been established on the expectation that the prior regimes would continue.

2. When this happens, the effort to regulate the consequences of change is referred to in international law as state succession. This body of law seeks to provide guidance for the reconfiguration of territorial communities and for the adjustment of the network of economic exchanges and the status, rights and duties of the old and new entities.

3. Usually, the new is the successor state to the old and inherits the UN sea and other int’l obligations of the parent state but could still be bound by certain treaty and debt obligations of the parent.

4. Convention (in Art 12) said: newly independent states, esp former colonies, get a modified clean slate approach but other succeeding entities are subjected to a continuity regime. 
Non-State Actors

UN stands in the center of a vast network of int’l institutions; these are generically known as “specialized agencies”. There is one in every realm of human interaction (econ, social, scientific)to manage cooperation, prepare new treaties & draft needed regulations 

Non-state actors: 
1. NGOs

2. Peoples

3. MNC (technically this is an NGO but it behaves differently from an NGO in that it by definition operates with a profit motive) 

4. Private armies

5. Terrorists

6. Organized crime
1. Background: for 100 yrs, international law was confined to law between states. Non-state actors just did not exist at int’l law-only states were recognized. Int’l law managed the problems with non-state actors by looking to the state the actor was affiliated with.

2. Categories:

a. Those who detain self-determination-“peoples” in the sense of self-determination claims

b. Minorities who may or may not be peoples, but who are discreet and are located within international solutions

c. Indigenous people

**These categories can overlap. Can have “people” who are minorities or minorities who are indigenous etc. 

Ex. Quebec-they are a people but are they a minority? 

a. Not a minority just bc you don’t have the same rights-instead, are they an identifiable group? Within Canada they are a minority but the Quebequa are not a minority, so they’re claim for self-determination, is not based on the argument that they are a minority. They are not indigenous, especially when compared to the James Bay Creek, who have been there forever.

b. If you start taking the notion of indigeneity seriously, it really doesn’t have much content bc hard to say anyone can claim absolute indigeneity. The US Native Americans are treated and classified as indigenous as a matter of international law might be just bc they were there before the Europeans. But some of them also migrated to America, but before the Europeans but they also conquered others.

c. There is some sovereignty that indigenous groups in the US do exercise, so its not just that they are just sovereign in name.

d. Hawaii-there is a strong native Hawaiian movement. Legal stance of the natives: Hawaii was recognized as an independent state, sovereignty to the US was very problematic and there is a serious claim by the natives. Natives are a minority in Hawaii-they are indigenous, and there is a language and culture that precedes the US presence there but they are a minority so what would it mean to turn sovereignty over to them, especially bc they live interspersed with others

Problem with minorities:

To what degree does int’l law recognize minority rights? (not just talking about equal txt bc int’l law is not ambiguous with the degree to which equal txt is insistent on) but it is more problematic in the sense that to what extent must social practices of minorities be accepted?

a. To what extent does international law interject itself in what would otherwise be a domestic decision? To what extent does int’ law say minorities should be allowed to do things that contravene or disrupt national law? 

b. Ex. France and Muslim head scarves for girls in public school. 

c. Also, to what degree does int’l law support the idea that minority communities who define themselves by language are entitled to linguistic rights? How large does a community have to be for it to insist on an international right or to what extent does international law require domestic law to impose a language on everyone?

Thus, what does and should international law insist on?

1. International Covenant on Civil and Political Rights: Article 27: “In those states in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.” (Ie ppl should be allowed to practice their culture, language, religion)


1. Does this mean only that the state will not punish people from doing this or does this require states to take an active role and do things to make sure the language and culture do not die out?


2. What does culture mean? What does religion mean? In terms of what the state must do (positive obligation) and what the state can not do?



a. Some groups can be removed from their land and still practice their culture and their religion but usually indigenous ppl can not do this. On the religion side, there are notions of sacred spaces that are large and substantial



b. Cultural arguments often go to way of life-way of life (like hunting and fishing-does this mean state can’t anything with that land that would disrupt the hunting and fishing) and not just an annual event.



c. Just says state won’t tell you you can’t practice your religion or culture but doesn’t seem to go beyond this, so doesn’t try to protect other languages and cultures. 



d. Does it make sense to artificially maintain other cultures and if so, how many cultures?



e. There is a lot of positive state practice-look at Canada, US, Mexico, Greenland etc.-there is more recognition. In China there seems to be this need to preserve these other minority cultures.

a. Assuming situation where ppl are living in the territory their ancestors possessed, what kind of claim is there? What would this claim look like?
Ex. Nunavut is the newest province of Canada and it is in the extreme north of Canada and was just established a few years ago and it is majority Inuit ppl (Eskimos). All the politicians are Inuit and the language is Inuit, so it looks like an Inuit nation in Canada, which is the story Canada tells-indigenous pl are living within Canada but still exercising liberty and sovereignty but it doesn’t mention that the control Inuit ppl have is superficial bc still controlled as a province of Canada. No assurance that the Inuit would be in charge as they are now if more ppl from Canada moved to the province.

a. The land is huge but is sparely populated. Prof says its nice to tell the story in light of txt to first nation ppl but they are in charge only as long as there are not Canadians living there because through ordinary political processes, they would not be control anymore. They are the current dominant population of the territory at this time, so they are in control but this control is precarious (shaky, unstable).

b. If non-native Americans moved onto the reservation and even if they out numbered the tribe, non-native Americans do not vote bc only members of the tribal nation vote. At least this system has a quality of permanence about it bc can’t invade the reservation as one could in Nunavut, even though the tribe is not living on the exact same land their ancestors did.  

Problem: when a religion claims a spot in another country-what right do those ppl to require the state to maintain and allow these ppl in? 

· Int’l orgs are the creation of states and usually formed by a treaty or some other constituent text-this text usually ensures that the org is governed by int’l law & not domestic law of 1 of the members.

· ICJ has decided that UN (an int’l org) has standing to bring an int’l claim ag a state

NGOs
1. What is an NGO? 

a. Non-Governmental Organization=something other than a government organization. It embraces a whole host of entities-it’s not just a non gov org. It is an org that is non-governmental but that it pursuing aims or goals of a public character. NGOs are non-profit

b. Most NGOs aren’t int’l actors per se but they are extremely influential in the process ofcreating new rules or norms of int’l bx 

c. Multi-national corporations are seen as a distinct category from NGOs, although they are non-gov org, but bc they pursue private interests, namely profit, they are distinct. 

d. NGOs are very important in the international scene. They do real politics ad real law in many areas. Their influence is greater in some areas than others but their recent triumphs are considerable in international law. Amnesty international in human rights area; Greenpeace in environmental area. 

e. They are increasingly international in their own character. They can be criticized for only representing the view of the elite, advanced industrial countries and Prof says this is true. There is a domination there which has led to a certain amount of distrust by countries of the developing world who see NGOs as a mechanism to further emphasize the industrialized nations and that they don’t effectively represent developing nations

f. But this is changing, look at it on a NGO by NGO basis-they are coming into being in more and more countries. The idea that you can have NGOs in the shadow of the state is becoming more common: in many countries the idea of anyone other then the state addressing public or social needs is very foreign-there is a notion of state exclusivity for these concerns. Not so much in Anglo-American countries but in others, the gov is the main vehicle for looking at problems. But NGOs provide another presence that is also proposing and lobbying that functions outside the gov 

i. The idea that you can effect social change through NGOs and that it can have a supportive relationship with the state is becoming more popular, in part bc of international practice of NGOs, which is causing this phenomena. This is especially true in fundamental human rights. 

Eg of NGO= Int’l Committee of the Red Cross (ICRC)
2. Problems with NGOs

a. What do they really represent? 

b. Do they just magnify the interest of the elite states? 

c. Lack of transparency and accountability. 

d. Also, to the degree that they gain access t the table, how can they be immunized from capture? What are they providing that states are unable to present?  (Of course states filter-when someone comes representing France, not representing all in France because not all the voices agree but we don’t expect all the voices to be represented) So cant justify NGOs as they give voices that are filtered out unless you can show the voices were unfairly filtered out (bc voices are filtered out al the time)

Nevertheless, NGOs are still very present and active in the international scene
MNC
Ex. “Banana Republic”=Honduras, Costa Rica-these countries were producing and exporting bananas. The economies in some of these countries was completely focused on bananas so the economy of the nation was the same as bananas, which invokes a particular vulnerability in the sense that a particular sector dominates the economy. But it wasn’t just their exclusive focus on the banana production-the situation was that there was a single company that owned almost all of the banana plantations in the state and since bananas were basically the only economy, the outcome was de facto rule by the banana companies and the government in many ways was at the whim of the company. This is a very extreme example of this concept-results from weak governments, a particular sector, and a foreign investor having a monopoly in that sector. Thus, the state stops being responsive in any democratic sense and simply responds to the MNC. 

· Back in the 70s there was a lot of concern about MNCs and there was a lot of activity to create codes of conduct. Today there is a lot of attention in human rights situations-MNCs found to be responsible for human rights violations. MNC, when active in foreign jdxs, are still liable in the US but foreign states are not bc of foreign immunity so human rights victims could not pursue remedies ag Burma for example but ag the US if the company was US

Terrorists


1. When calling someone a terrorist, putting them in a legal category so not just a term r category. What does it mean that someone is a terrorist from a legal perspective?


a. Can a state be terrorists? Looking at the use of terrorism right up to 9/11, most examples of terrorism probably fit the state mode. The idea was that the terrorists were acting as agents of states-the thinking was that there was a state principle behind the terrorist acts.

Ex. Lockerbie-shooting down of a US flag airliner. The US took the position regarding the authorship of the shooting that Libya did it. The US insists that it was a state (Libya) act. So from a legal standpoint, it was a state action and for a long time, US insisted that Libya turn over the agents responsible and for a long time they resisted but eventually did. Relations between Libya and US are much better today even though the same man is still in charge of Libya as was during this incident. To restore diplomatic relations with the US, Libya had to pay off the families of the victims. 


2. What makes an act terrorist? How do we distinguish this from ordinary crime and which justifies the exaggerated response?



a. Terrorism is an act done in furtherance of political goals (FBI definition discussed)



b. How coherent do the political gals have to be?

Nationality-each state determines who it will legally recognize as it nationals 
1. Nationality=the tie between a nation-state and the individual

2. International law expresses the idea of law of nations and expresses the narrow definition of international law as dealing only with relations between states (but of course we have to account for the way states interact with non-state actors already discussed and individuals)

3. In the traditional, orthodox view of international law, these non state actors are invisible bc they exists on a completely different legal plane. But even under this version, there was a way by which the interests of non state actors could be promoted at international law through the fiction of diplomatic protection=the idea that a state could act at the international level on behalf of a non state actor (like Tinoco when Great Britain acted on behalf of a non state actor, Canadian ban, MNC) 

i. This traditional view had some important limits, of which one of the important was, a requirement of a link of nationality-so every person in order to have his claim presented at the international level through the vehicle of international protection could only do so through his state of nationality. Thus there had to be some identifiable link between that person and the state. 

ii. Not talking about citizenship in terms of creating distinctions within a country-talking about nationality as a link between persons and a state and the requirement of other states to recognize protection based on this link.
4. Transnational concepts of nationality

i. A state is obligated to admit its members onto its territory if no other state is willing to do so

ii. A national enjoys the right to enter, or to return to, his home country

iii. Nationals must not be banished from territory of their home state. 2 and 3 can be limited in times of national emergencies but only for that purpose and only to the extent strictly required by the exigencies of the situation → State can’t terminate nationality of persons even for serious crimes like treason or espionage if it would mean that the individual would become stateless

iv. Rt to nationality has come to be considered a fundamental human rt
v. The rt to vote and the rt to stand candidate for office at the national level is held exclusively by nationals

vi. Only nationals can be employed in a role that includes the exercise of strictly governmental functions

vii. A state is entitled to diplomatic protection of its nationals validly claimed under int’l law vis a vis other states

5. Nationality is a unilateral decision of a state, meaning

i. Only a state concede nationality and may do so on its own terms

1. Thus, an individual cant claim a nationality unless there is a state that’s willing to confer nationality →nationality is not guaranteed

ii. Nationality is ascribed by a state recognized by other states

1. Assumption that other states will recognize an individual’s nationality if  state concedes nationality

6. Categories of nationality

i. Jus soli-nationality based on where someone is born

ii. Jus sanguinis-nationality based on your parents’ nationality→ based on blood

iii. Naturalization-acquiring nationality at a specified age through a specific process. Generally involves an individual who has or has had nationality of another state

Nottebohm Case Liechtenstein v Guatemala
1. N born in Germany →a German national. Moved to Guatemala were he lived and conducted business. He never applied for Guatemalan citizenship. N would visit Germany & Liechtenstein occasionally. The war was approaching so he changed his nationality to Liechtenstein. Guatemala seized his property. Liechtenstein is bringing a claim ag Guatemala on N’s behalf in the ICJ
a. US and Guatemala are both at war with Germany & N’s property was taken during a time of war

b. During a formal state of war, enemy alien property can be seized as a matter of international law

i.  So, if his nationality is German, in theory Germany could have standing to champion his causes but its very exercise of standing would demonstrate his German nationality and its unquestioned that on the merits Guatemala could confiscate his property if he is a German. Confiscation would be unlawful confiscation, though, if he is not German, which is why he is claiming to be Liechtenstein and not German. His claim is that he is not German because if he were, then Guatemala’s confiscation of his property was lawful. 

2. Issue: Is N a Liechtenstein national, which permits Liechtenstein to bring a claim ag Guatemala on his behalf? Ie did N change his nationality to Liechtenstein, bc if not, Liechtenstein can’t bring a claim on his behalf-only sates can go before the ICJ and only the state of N’s nationality can effectively bring his claims. 

3. If N is not a Liechtenstein national, then he is either a 1)German or 2) stateless

a. If German, then can’t argue property was illegally seized

b. If stateless, then a state can exercise protective functions. Usually the state that acts is the place of residence.

4. Liechtenstein argues he is a national bc they say so but ICJ says they need more than paper documents →ICJ proposes the links test
a. How closely was N attached to Liechtenstein? Which State did he have the closest links?

b. ICJ looks to other factors like where he lived, had family, did business

5. ICJ says

a. No real connection to Liechtenstein and only went there after Guatemala refused to admit him →facts show an absence of a bond between N and Liechtenstein and also the existence of a long-standing &close connection b/t him and Guatemala, a link which his naturalization in no way weakened 

b. Naturalization was not based on any real prior connection with Liechtenstein →lacked genuineness required of such an act if it is to be respected by other states. 
6. Looks like N changed nationalities for convenience for the sole goal of coming within the protection of Liechtenstein w/o becoming wedded to its traditions or way of life etc →Thus, Guatemala is under no obligation to recognize a nationality granted in such circumstances and → Liechtenstein is not entitled to extend its protections to N and →claim held to be inadmissible

Flegenheimer Case  US v Italy

This is an Italian-US Conciliation Commission, which is an international tribunal established by the peace treaty between Italy and the US to administer reparations after WWII. Commission est to adjudicate claims of an UN nationals ag Italy for acts done by the fascist government. Thus, German, Italian etc nationals would not have a rt before this commission
1. F trying to est US nationality, not in the abstract (ie not for the purpose of residing in the US &not for the purpose of what his nationality is today) but bc only as a national does he have access to the tribunal and the remedies it can provide him for the wrongful acts committed by the Italian Fascist gov (ie compensation for the prop that was taken from him)

2. Issue: was F a US citizen on the relevant dates specified in the treaty for the purposes of allowing him to claim wrongful appropriation of his prop by Italy?

a. If he is a US citizen, then he would be a UN national, which would allow him to qualify for a remedy-ie would invalidate prop transfers during the war

b. If not a US citizen, then he has no remedy

3. F’s father was German but came to US and was naturalized so became a US citizen →F born in Germany but was a US citizen through his father (filiation)

a. Jus sanguinis-right of blood=child is the same nationality as his parents &thus, nationality is immutable →can be born outside the US and still be native born

b. Not jus soli=if born within the territory of a State, then citizen of that State, irrespective of the nationality of your parents.

4. Thus, at 1st F was a US citizen but then he was naturalized in Germany and thus lost his American citizenship. F’s subsequent attempts to attain US nationality are denied. Eventually, he is divested of his German nationality bc he is Jewish →he became stateless
5. Commission says F is not a US citizen within the relevant dates and so he has no remedy

a. He never re-acquired his American nationality &became stales after losing his German nationality. Even though US eventually issued him a certificate, this was after the date of this case and did not sufficiently fulfill the treaty requirements

i. Why wasn’t the certificate enough?

1. To prevent a watershed. US can concede nationality on anyone it wants and a state to which you have nationality can argue for you, so allowing this certificate issue at this later date to count, would mean anyone could some &sue Italy and US could defend them

6. US tried to argue they made an error of law and should have seen him as an American but Commission says this is not good enough

7. Extras:

a. If stateless, no state which will afford you diplomatic protection

b. Under contemporary notions of international law, what the Germans did, excluding by religious and ethnic backgrounds would be invalid under CIL and also bc countries are not supposed to withdraw nationality if doing so will render an individual stateless bc international law recognizes the vulnerability stateless ppl have

c. Idea that when you become naturalized in a second country, all other nationalities are extinguished used to be really common-if US and then you take on another, your US nationality is extinguished. Thus, when nationalized in the US used to have to take an oath abandoning other sovereignty so there used to be an inherent incompatibility with dual nationalities.
Q: Under what conditions should putative nationality not be recognized?
Ascription of Nationality on Transfer of Territory

Ie what policies govern ascriptions of nationality of inhabitants when territory is transferred from one state to another

Schwarkopf v Uhl  Uhl=the individual
1. Uhl arrested as an alien enemy of the US. Pres made a proclamation that, as it was a time of war, ppl of hostile nations could be interne-Uhl was detained as an enemy alien bc considered a German national (not US nationals who were German but German nationals)
2. Issue: whether appellant was an alien enemy →what was his nationality?

3. Background: Born in Prague, so his native nationality is Austrio-Hungarian and then this became part of Czechoslovakia and so his nationality changed to Czechslovakian and then he is naturalized as a German (presumably voluntarily) and then naturalized as an Austrian which terminates his German nationality. Then he comes to the US. He came to the US under the Czech quota and applies for US nationality but as of the time of the case, he was not a US national. Probably was still an Austrian. In 1943, Austria was German bc Austria was incorporated by Germany, so this was another change in nationality that occurs by staying in place due to the incorporation which made Austria cease to exist as a state. So US says you’re a German bc you were an Austrian and all Austrians, by incorporation, are Germans.  

4. Ct raises the question as to what happens to the individual’s nationality when their country is annexed by another-do they have a choice of nationality or are they stateless?
a. Stateless when: former state is extinguished and then the individual leaves the state

b. Choice of nationality when: former state is extinguished and individual remains in the state.
i. Only the inhabitants who remain and who then elect (express or implied consent) to be a national of the country that takes over will be considered nationals of that country

ii. Staying within the country=implied consent

iii. Thus, an invader can’t, under int’l law, impose its nationality on non-residents of the subjugated country without their consent, express or tacit.  

5. Traditional notion is that it’s better for an individual to have a nationality than be stateless but here, it’s better for S to be stateless bc then he wouldn’t be an enemy alien

6. Ct says S is stateless-not a German citizen bc he left the territory, which is a rejection of that new nationality

Rule: If an individual leaves a State, the State may NOT impose nationality without the citizen’s consent. A State may impose nationality on individuals who choose to stay within the State when territory is transferred from one state to another.
Statelessness
1. There is a general abhorrence of statelessness

2. UN Convention on Reduction of Statelessness: contracting State shall grant nationality to a person born in its territory who would otherwise be stateless

a. Every treaty b/t states providing for transfer of territory must include provisions to ensure no person becomes stateless. If no such provisions exist, then the state to which territory is transferred must confer its nationality on persons who would become stateless otherwise

3. “Statelessness entails a most severe and dramatic deprivation of the power of an individual”-stateless person has not state to protect him &lacks the freedom of movement to find a state to protect him. His participation in the territorial community is highly restricted. Also, nationality is necessary to obtain the benefits and protection of int’l law

4. European Convention on Nationality-everyone has the rt to a nationality; statelessness shall be avoided; no one shall be arbitrarily deprived of his nationality; neither marriage or divorce b/t a national of a State party and an alien nor the change of nationality of one spouse during marriage will automatically affect the nationality of the other spouse
UN Convention Relating to the Status of Stateless Persons
Art 27-contracting states shall issue id papers to any stateless person in their territory who doe not possess a valid travel document

Art 28-contracting states shall issue to stateless persons lawfully staying in their territory travel documents for the purpose of traveling outside their territory, unless compelling reasons of national security or public order require. Also can issue travel papers to any other stateless person who are unable to obtain travel docs from country of their lawful res

· Stateless ppl have no rt of abode, no protection from any gov, can’t legally travel.

· Stateless can be caused by a variety of circumstances: gaps in domestic law may not recognize someone as a national; an original state may have lost its identity as a matter of state succession; things like war or famine lead to migrations of ppl and thus mass dislocations; destruction of a person’s vital records-ie place of birth
Termination of Nationality

1. Traditional view: tie of loyalty from ppl to sovereign is permanent and can’t be broken

2. Contemporary view-everyone has the rt to expatriate
i. Limitation: can only exercise rt to expatriate if there is a destination into which you have the possibility of immigrating

ii. Ex. of State imposed limit: Soviet Union said that ppl could emigrate but had to pay back the benefits to the state prior to leaving the country. Toll so high that effect was to prevent ppl from exercising rt to expatriate

Q: Should a loss of citizenship by a US national be affected whether the citizenship is based on 1) jus soli 2) jus sanguinis or 3) naturalization?
Multiple Nationality
1. Most common cases are dual nationality at birth-person born in a country (jus soli) of parents who have te nationality of a country which employs jus sanguinis. 

2. Such a person enjoys multiple benefits, including plenary civil rights and potential diplomatic protection by more than one state, but he can also be subject to the claims by the gov of each, with severe penalties for failure to comply

Kawakita v US
1. Dual nationality: Japanese parents (so Japanese by filiation) but born in the US (jus soli)

2. Issue: Was he a US citizen when he resided in Japan during the war?

a. If US citizen, then may be tried for treason

b. If not a US citizen, then may not be tried for treason

3. Petitioner argued that bc he expatriated himself, he voluntarily gave up US citizenship, and thus elected to be Japanese

4. Gov argues he was a citizen

5. Testimony was conflicting-evi and statements showing that he rejected his US citizenship but also supporting his citizenship. 

6. Does he lose his US nationality just bc he goes to Japan? NO, He has US nationality based on jus soli and Japanese based on jus sanguinis and neither trumps the other bc both are native nationalities bc he has done nothing to affirmatively change his nationality as he had both at birth. Don’t lose jus soli nationality bc you’re living in another country and don’t lose jus sangunis nationality bc born in another country.

7. He doesn’t actively take up arms ag the US bc didn’t join Japanese army, but if he had, this would have immediately renounced his US citizenship
a. There is not territorial limitation to treason, so if the act is committed outside the US but he is a US citizen, the fact that it occurred outside the US is no defense

8. Ct looks at the 1940 Nationality Act, which details how a US citizen can lose his nationality:

a. Obtaining naturalization in a foreign state: Petitioner argues that he entered his name in the Japanese registry, indicating he was a Japanese citizen, but the ct rejects this bc he was already a Japanese citizen, so not obtaining a new nationality

b. Taking an oath, making an affirmation etc of allegiance to a foreign state: argued he bowed to the emperor every morning, which equals oath-not sufficient said ct

c. Entering armed forces of foreign state, unless authorized by US-didn’t do this

d. Performing duties under gov of a foreign state, which only nationals are eligible-he says he was de facto serving under Japanese gov

9. He is a dual national and just bc he exercises rts of one citizenship does not mean he renounces the other

Prof: says do need to do more than leave your country and sign up on the other side to be tried for treason. To avoid treason charge, individuals must do something to signal that they have broken their bonds with the State…but what act is sufficient and how do you overcome the argument that allegiance is owed?

· Increasingly, states placed military demands on their nationals (for service), which was very problematic for those w/ multiple nationalities →at the 1930 Hague Conference, protocol was adopted which stated those with multiple nationalities, who habitually reside in one of the countries whose nationality he possesses, and who is most closely connected with that country, shall be exempt from all military obligations in the other countries

· However, it seems the efforts of states to minimize the occurrence of mult nationality and to provide ameliorations for the burdens it imposes are far from adequate: individual is not given the chance to choose between retention of multiple nationality or renunciation of nationalities which may impose burdens upon him incompatible with human rights

Merge Claim US v Italy
1. Petitioner was a US citizen but married an Italian and thus acquired Italian citizenship. Lived in Italy. Petitioner submitted a claim ag Italy for compensation for lost property during the war. Italy argued claim should be denied bc she was an Italian and she can’t make a claim ag her own state

2. Issue: whether a person of dual nationality could file a claim for compensation under Peace Treaty. To qualify to file a claim, petitioner had to be a UN national as of a specified date

3. Commission relies again on the theory of dominant nationality

a. Thus, framework is:

i. Can the US show that the US nationality is the petitioner’s dominant nationality?

ii. Standard is proof of dominant nationality

1. Factors (very fact specific analysis):

a. Habitual residence

b. Conduct of individual in econ, social, political, civic, family life

c. Closeness of the bond to one state

d. Language

e. Where the individual grew up

4. Here, petitioner’s dominant nationality is Italian-lived in Italy since marriage, used Italian passport 

Individual’s Obligations under Int’l law 
1. Universal jdx=any state may prosecute

2. For other types of crimes, nations other than perpetrator’s own can punish the offenders. Nations take their duty to punish individual’s offenses ag int’l law very seriously

3. There is a long list of acts that an individual can commit as which would = a breach of int’l law. Most of these are the subject of particular treaty regimes, in which the specific offenses are defined &then the state promises to either prosecute the suspect or to extradite the person to a country that will (eg hostage taking, hijacking)
Rights of Individuals
1. Under int’l law, individuals have less rts than states-can’t make treaties; can’t acquire territories; can’t wage a war that will be recognized under int’l law, unless in such large aggregates as to constitute an insurgency ; individuals don’t have the full range of remedies available to States under int’l law-ppl are given rights, often in treaties, but rarely are individuals or corps given a direct rt of access in int’l cts

2. ICJ though has ruled that treaties can give rts to individuals that can be enforced in domestic cts

3. 2 ways rts of individuals can be vindicated under int’l law: diplomatic protection& int’l human rts law

Diplomatic Protection
Q: How is diplomatic protection linked to nationality?

A: Nationality (the link between a State and individual) is what permits a state to exercise diplomatic protection on behalf of the individual

Q: In the case of a dual national, should diplomatic protection be unavailable ag a state of nationality? Is the notion of ‘predominant nationality’ functional?

Q: how should a state treat foreigners living within its borders? 

A: 2 theories:

1. Equality= host gov should within recognized limits, txt aliens like nationals

2. Int’l minimum standard of txt=threshold below which no civilized nation should drop

General rule= States can champion claims of individuals and interests who have ties to it in terms of nationality

1. Protection of nationals is first a national function &possibility of abuse can be countered by developing clear criteria for appraising the lawfulness of the exercise of protection. 

2. State has the right to exercise diplomatic protection but it is NOT a mandatory obligation

3. When State B acts in violation of int’l law with respect to an individual from State A, then State B’s conduct is considered an affront to State A. This relates to the classic notion that States are the only actors in int’l law

4. Exception-a State can not champion ag a state of dual nationality 

a. Ex. US and Mexico citizen: US and Mexico can protect an individual ag Japan but US cannot act to protect individual ag Mexico or vice versa.

5. When can a state exercise diplomatic protection?

a. Person was a national at the time of the injury AND

b. Person is a national on the date of the official presentation of the claim

*Also, injury must arise from an internationally wrongful act of another State 

6. Exception: If a person lost former nationality and acquired nationality of a State (for reason unrelated to bringing the claim, then State can exercise diplomatic protection if:

a. Person is a national on the date of the official presentation of the claim

b. BUT not a national at the time of the injury
Draft Articles on Diplomatic Protection (pg 439)


Article 6 Multiple nationality and claim ag a third State

1. Any state of which a dual or multiple national is a national may exercise diplomatic protection in respect of that national ag a State of which that individual is not a national (so good to be a dual here)

2. 2 or more States of a nationality may jointly exercise diplomatic protection in respect of a dual or multiple national (so still good bc either or both could exercise diplomatic protection ag a third state with respect toa national of both)


Article 7 Multiple nationality and claim ag a State of nationality
A State of nationality may not exercise diplomatic protection in respect of a person ag a State which that person is also a national unless the nationality of the former State is predominant, both at the time of injury and at the date of the official presentation of the claim. (The old rule and it shws that it is not always good to be dual-a state of nationality can exercise diplomatic protection ag another state of nationality when the state exercising diplomatic protection is the one of dominant nationality-the Merge case introduced this idea.) Depending on the situation, it might be very easy to determine the dominant State.

Draft Articles of Diplomatic Protection (like a Restatement)


Article 1

Diplomatic protection-the fiction that an injury to that person is an injury to that person’s State of nationality. It consists of resort to diplomatic action or other means of peaceful settlement (which includes judicial settlement) by a State adopting in its own right that cause of its national in respect of an injury tp that national arising dro an internationally wrongful act of another State

Article 2

A state has the right to exercise diplomatic protection in accordance with thepresent draft articles.


→at international law there is no obligation for a State to assert diplomatic protection on behalf of its nationals, and it is a choice or left to discretion. Domestic law may require this action but international law does not. 

Article 3

The State entitled to exercise diplomatic protection is the State of nationality

Article 4 State of nationality of a natural person
Article 5 Continuous nationality-must be a national both at the time of injury and at the time of the pressing of the claim


A State is entitled to exercise diplomatic protection in respect of a person who was its national at the time of the injury and is a national at the date of the official presentation of the claim

(So like insurance-new State of nationality will not handle pre-existing claims)

Corporations
1. Nationality=State under whose law the corp was formed AND n whose territory ithas registered office or seat of management 

2. When can a state exercise diplomatic protection? Same as for an individual. National at the time of injury and at time  presenting claim

3. Article 9

For corporations, the State of nationality means the state under whose law the corporation formed and in whose territory it has registered offices or the seat of management or some similar connection

(This is ambiguous and can lead to multiple nationalities bc can be incorporated in one place and have managing seat somewhere else)

Barcelona Traction
1. Co was incorporated in Canada, operates in Spain, most of the shareholders are Belgian. Co was the main electric co in Barcelona. Most of the bondholders were Spanish-had to pay the bondholders first and then pay shareholders.

2. Spain declared the co bankrupt &seized assets. Co alleged that there was some sort of fraud involved in Spain declaring the co bankrupt (wrongful act). Belgium brought case ag Spain to ICJ.

a. The shareholders do not go to court; Belgium, US, Canada and Britain go before the ICJ on behalf of the shareholders because the ICJ only recognizes States and not individuals.

3. Issue: (procedural) Whether Belgium can exercise diplomatic protection over shareholders of a company that is a national of another state →were the losses suffered by shareholders the consequence of Spain’s violation of its obligations owed to the company (Canada)?

4. Canada stopped trying to exercise diplomatic protection for some reason not of record which illustrates that the right to diplomatic protection is discretionary. 

a. Why would Canada do this?


1. Formally this is a Canadian company but since most shareholders are Belgian, Canada probably doesn’t have too much interest or at stake in this issue. Its constituents probably have not been injured by this so really not our problem.


2. There is a cost to exercising diplomatic protection: it does not make getting along easy when bringing another country to the ICJ and only so many times a country will want to take on a fellow NATO member, unless there is some benefit to it. Politics and cost-benefit analyses are done. 

5. Next in line after Canada is Belgium but problem with Belgium is they only have shareholders involved-co is not related to Belgium any other way. When shareholders’ interests are wronged, only the corporation can take action because only the corporations’ rights are recognized by law.  
6. Ct says Belgium can not exercise diplomatic protection w/ re: to the co; only Canada could bc the co and not the shareholders suffered the harm.

7. If the co was Spanish and shareholders were Spanish, traditionally no int’l legal issues-would be confined to domestic law-but today might argue int’l issue with regard to the right to property

8. This was an international issue at that time because the company was an alien in Spain. International law has traditionally had laws on how a State could treat aliens in its territory-had to give them minimal standard of treatment (MST). Failure to observe this MST results in diplomatic protection.

1. This old law of MST developed into modern investment law and into international human rights law. Modern investment law also has the feature that the aggrieved person may bring claims, so it no longer depends on the cooperation of the state of nationality. The entitlement of diplomatic protection for aliens is extended to nationals through international human rights law.

2. ¶33 When a state admits into its territory foreign investments or foreign nationals, whether natural or juristic persons, it is bound to extend to them the protection of the law and assumes obligations concerning the treatment to be afforded them

Thus, States that admit aliens owe obligations but the obligations are of 2 sorts:




a. Obligations owed to the international community (Erga Omnes)





1. These are deemed to be owed to the entire international community





2. Obligations a state owes towards the int’l community to protect certain universal rts (ex protect ag genocide, slavery)





3. If this dealt with this type of obligation, then Belgium would have standing and would have standing even if there were no Belgium shareholders but if the 2nd type, then would have standing only if the Spain specifically owed Belgium an obligation and if Belgium can show Spain injured its nationals





4. Most human rights are erga omnes




b. Obligations owed to the State of nationality




1. Thus, only a specific state has an interest





2. To exercise diplomatic protection, a state must establish that






a. ∆ State broke an obligation towards the ∏ state re: its’ nationals






b. AND ∆ state owed an obligation to ∏ state





3. Foreign investment falls under this second category

9. ICJ was unwilling to find that it is erga omnes bc would expand the number of states that could complain re: harm →counter: if trying to prosecute a wrongful act, why wouldn’t it be ok for more states to bring a claim?

10. Economic Harm-Ct says that wrong done to company frequently causes prejudice to shareholders but just bc both suffer harm doesn’t mean that both are entitled to compensation. 

11. Bc legally this co still exists, Canada must litigate on its behalf. If the co went bankrupt and shut down, then the harm would transfer to the shareholders in a way that would allow Belgium to bring the case on their behalf.

12. What’s the problem with letting the state of the shareholders exercise diplomatic protection? What would happen if Belgium won?

a. This would open the floodgates and would allow many different countries and States to bring claims on behalf of their nationals, which would effectively elevate the property right to erga omnes and thus the distinction with the corporation would be lost.

b. Could limit it to situations where the shareholders are concentrated and the second state would be a back up and there would have to be a high percentage of shareholders from the second state but the ICJ chooses to avoid this completely and not have to worry about blurring this distinction 

13. Hypo: Assume shareholders are still 88% Belgium and the state being called on to respond is Spain and the corporation is Spanish. So everything the same except the company was Spanish and not Canadian. 


NOW Belgium would have standing-this is described as an exception to the rule but the ICJ is not willing to extend the exception to the present situation.

Idea of Nationality 
1. Nationality of corporations is not settled. US believes in a clear cut rule that is very arbitrary and subjective and easy to manipulate- whatever state the company checks or says it is, is the state of the company. Can have multiple states then. Same thing happens internationally but many countries take a more realistic approach and they look to where the corporate seat is to determine nationality and not just where the papers are filed. Most countries don’t care where the papers are and care more about where the managing occurs and so reject the US method. 

2. Even today the taking of property would not clearly be an erga omnes violation internationally-in the US it would probably would be but not necessarily everywhere.

3. So if US nationals are wronged (related to human rights like property taken) and they go through to the USSC and lose, Great Britain or some other country can take the case to the ICJ ag the US if this is recognized as erga omnes.

4. European Convention of Human Rights allows for property cases in the human rights light so Europeans think this to be erga omnes but this does not mean it is internationally recognized as such

Exhaustion of Local Remedies

Rule=An individual must exhaust local remedies prior to his State exercising diplomatic protection

1. Thus, injured person must exhaust the local remedies available in the state allegedly responsible for the injury

2. Must determine whether local remedies exist and so implies the duty of the state to provide them

3. If the injury has breached of local law alone, the State is responsible only by subsequent conduct of the State

4. Many exceptions have been made to this rule 

5. Where there have been compelling indications that no remedy satisfying int’l standards would be available from national arenas, the principle of good faith has been passed over

6. What purpose does the requirement to exhaust local remedies serve?

a. Purpose is to give offending State a chance to fix the problem under its own internal mechanisms. General idea is that should not impute responsibility to the State until the internal review process is complete.

Interhandel case
1. Swiss co based in Delaware. During WWII the shares of the co were invested under the Trading with the Enemy Act and the US seized the properties in the US-seized as enemy property. Co argued it was not German but Swiss. If co can show it is Swiss, it would be untouchable bc US not at war with Swiss &so prop not subject to seizure. 

2. US says co has not exhausted its local remedies. Case went up to USSC and co won and the case was then remanded to the lower cts, where it was pending when it was brought before the ICJ

3. The idea is that the injuring state should be afforded a way to redress the wrong they committed An injury is not an international injury until there is exhaustion because as long as there is a possibility for the state’s judicial mechanisms to correct the wrong, international tribunals should not come into the picture. The US has not said definitively that the company does not belong to enemy and if they do, then the injury would be redressed. If they lose in the USSC, then they could bring the case to the ICJ. 

4. International law is subject to futility-if it will be futile to exhaust the local remedies because they local remedies are inadequate, then not required to go through these local remedies. 

5. Here there is not a sense of futility because Interhandle is winning some of the cases

Case concerning Electronica Sicula
1. Local remedies case

2. Company owned by Raytheon, US company. Treaty provided for adjudication by the ICJ but the question was did Raytheon have to exhaust its remedies in Italy before the US could bring the case before the ICj

3. Ct examines what happened once the company went bankrupt-Raytheon couldn’t control it for purposes of remedies so there were facts that relaxed the obligations. 

4. Futile-when there is no reasonable prospect of success

5. Burden is on the state wishing to show that local remedies had not been exhausted. Here, Italy was obliged to show that the US company failed to fully exhaust the remedies afforded by Italian cts-ct ruled Italy had not made that showing and so the claim was admissible 

Cavlo Clause-a clause in national legislation or in a contract between a foreigner investor and a host state whereby the foreign investor surrenders its right to seek diplomatic protection. Not unlike the school bus waiver parents sign before kids go on field trips. It’s a style of bargaining=you want to invest in our country, you’re entitled only to the rights our citizens are so can not appeal to diplomatic protection. 
1. 2 parts

a. Procedural: Aliens/foreigners may not turn to diplomatic protection for aid

i. So if US citizen is arrested in Mexico, cannot call the State Dept for help →only recourse is through the Mexican judicial system, like any other Mexican citizen

b. Substantive: Aliens/foreigners will receive no greater than national txt

i. Q that arises is what is the standard of txt, required as a matter of int’l law?

1. Requirement is “no greater” so can a State treat an alien/foreigner worse? Yes, for certain purposes, like requirement of nationality to vote

2. Can a State treat an alien better? Arguably, there is a minimum standard of txt in int’l law. At a minimum, the State must treat an alien as it would treat its own citizens

· Popular in Latin American countries bc it’s a means of protecting themselves from more powerful countries. Clauses may prevent more powerful countries from threatening some military action as a means of resolving conflict. 
· Clauses are unpopular in US, UK, France AND cs have often found that while these might bar claims based on breach of K between the alien & the host gov, they can’t serve as a waiver of the claimant gov’s rt to bring an int’l action for tortious injury of its citizen
Enforceability of Calvo clauses

Q: Should investors be required to waive diplomatic protection? Should they be allowed to do so?

Rule: diplomatic protection is the right of the protector, the State, and not the right of the protectee, the individual. An individual may not waive diplomatic protection on behalf of the State. 
US v United Mexican States Arbitration b/t US and Mexico
1. US purporting to exercise diplomatic protection for the North American Dredging Co of TX-the K with Mexico said that the company would be deprived of all rights as aliens and under no conditions shall the intervention of foreign diplomatic agents be permitted. Thus, a classic Calvo clause and the Mexico argues that they waived this right under the K

2. Issue: is this clause enforceable? Ie whether an individual could waive the rt of diplomatic protection on behalf of the State (US)

3. The provision in this case is part of a K and must be upheld unless it be repugnant to a recognized rule of international law. Calvo clauses are not universally accepted but there is a general rule in international law condemning the Calvo clause and denying to an individual the right to relinquish to any extent, large or small, and under any circumstances or conditions, the protections of the government to which eh owes allegiance.

a. The commission acknowledges the importance of the K and its provisions but whether or not the Calvo clause is enforceable, nothing can prevent the state of nationality from exercising diplomatic protection so nothing can stop the US from exercising diplomatic protection, if it wants to, whether or not there is a Calvo clause

b. A national can not divest the state of nationality from the ability to exercise diplomatic protection. 
c. There is no int’l rule prohibiting the sovereign rt of a nation to protect its citizens abroad from being subject to any limitation whatsoever under any circumstances

4. Thus, the Calvo clause has no effect on the US rt to intervene and exercise diplomatic protection

5. STILL have to try local remedies first before diplomatic protection

1. Wena Hotels v Arab Republic of Egypt ICSID
2. Modern investment law so no diplomatic protection here → the hotel is bringing a claim ag the state by its own right. Dispute re: K to develop and manage 2 hotels in Egypt. Hotel’s claim is ag Egypt on the theory that Egypt has effectively taken the hotels and that the investment treaty between the UK and Egypt creates jdx in this tribunal to hear claims brought ag Egypt. So, ∆ is Egypt and ∏ is a British company but it is owned by an Egyptian shareholder.

3. Issue: whether Wena Hotels was a UK co, which would permit ICSID to exercise jdx or whether Wena Hotels was a UK co acting as a vehicle of what was fundamentally an Egyptian investment, which would subject the co to the jdx of the Egyptian courts. Thus, issue is whether there is diversity jdx. 

4. “Each contracting party consents to submit to ICSID any legal dispute between that Contracting party and a national or party of the other Contracting party concerning an investment of the latter in the territory of the former…such a company of one Contracting party in which before such a dispute arises a majority of shares owned by nationals or companies of the other Contracting party shall…be treated for the purposes of the convention as a company of the other contracting party.
5. Egypt’s Arg: co is UK but maj of a shareholders are Egyptian so for the purposes of treaty, co is Egyptian. Arguing for the plain meaning of the rule →co is subject to the jdx of Egyptian courts and there is no diversity between the parties

6. Co’s arg: Rule here is intended to address the situation where there is an Egyptian co owned by UK shareholders. But here, the Uk co is owned by Egyptian shareholders →ICSID has jdx and there is diversity.
7. Ct agreed w/ this interpretation

a. Basically, the language was meant to address the situation where British shareholders own a Egyptian incorporated company so that an Egyptian company which would otherwise not have jdx has jdx because the company is seen as British; thus, the provision was meant to confer jdx. If the principle is applied in this case, it would take away jdx. So even though the provision facially seems to apply here, it would take away jdx, have to look at what the provision was intended to do which was confer jdx. 

b. If an Egyptian shareholder owns an Egyptian company, the tribunal does not have jdx and the case could only be resolved by local remedies. If a UK company operating in Egypt, the tribunal would have jdx-this is the situation the treaty was designed to address. The provision involved relates to the situation where the UK shareholders own an Egyptian company in Egypt and Egyptian shareholders who own a British company in Egyptian. 

c. This case involves a claim by an investor, who has standing in his or her own right and the respondent is the country (host country) Standing is created by a treaty. The right to proceed ag a state is only created by a treaty. Before, these cases were not brought by the investor himself, but by the State where the investor is a national.
Rule: A company of one contracting party in which a maj of shares are owned by nationals or companies of the other contracting party will be treated as a company of the other contracting party


BUT rule only applies when there is an investment in a country, made through a local company owned by nationals of the other country. 

· Here, there is diversity because the company is British because the provision only applies to the situation where an investment in Egypt or the UK is made through a local company, owned by companies or nationals
Modalities of Protection


1. Level One-protection through diplomacy



Rule: diplomatic protection is a right of the protector state and it is within the discretion of the state to determine when to intervene to protect individuals



** when there are judicial remedies available (by treaty), the state of nationality can step forward on behalf of its national**

2. Arbitration-generally not used to protect nationals bc requires “consensual jdx”-ie both parties submit their disputes to a 3rd party

3. Use of Force-Most extreme examples of diplomatic protection- and Humanitarian Intervention

a. State may use limited force for purpose of rescuing endangered nationals

i. Ex. Israeli efforts to rescue nationals from highjacked plane in Uganda

ii. US invasion of Grenada to evacuate US med students 
Inter-American Commission on Guantanamo 508

1. Commission is charged, by the member states,  supervise the member states’ observance of human rights

2. Also looks to and applies: definitional standards and relevant rules of int’l humanitarianism law in interpreting Inter-American human rts instruments in situations of armed conflict

3. Int’l human rts law ALWAYS applies →will always have th fundamental, non-derogable human rts protected

4. Int’l humanitarian law generally does not apply during peacetimes-its principal purpose is to place restraints on the conduct of warfare to limit the damaging effects of hostilities& to protect victims of armed conflict
Hamdi v Rumsfeld  511
1. US citizen who was detained as an enemy combatant retained his DP rights even though he was declared as an enemy combatant. USSC held the citizen needed notice and a fair opportunity to rebut the gov’s factual assertions before a neutral decision maker

Expropriation & K Breaches
1. int’l law is fairly liberal in granting broad discretion to host states to expropriate or nationalize sectors of their economy. Int’l law has a prohibition ag facial discriminatory expropriations but this is rarely used bc host gov are usually smart enough not to single out particular groups of foreigners for adverse txt. But int’l law does impose some restrictions on state’s actions: eg limiting the ability of foreign investors to control their enterprises might be seen as a taking requiring compensation BUT unless such acts amount to an irreversible interference w/ the foreign investor’s prop rts, they usually don’t by themselves amount to compensable takings

2. States can also impose taxes or environmental protections w/o having to compensate for a taking

Human Rights Law 
 Q: How is human rts law made?

Q: What are int’l obligations erga omnes?

Q: What elements must be proved to demonstrate genocide?

Q: Should the law of nations evolve for the purposes of ACTA?

Q: Should int’l human rts claims be limited to state actors?

Q: Should universal human rts be imposed on ppl w/ contrary cultural traditions?

Q: Should the USSC consider the views of foreign &int;l for a in deciding US const’l cases?

General concept of human rt refers to the authoritative and controlling responses of int’l decision-making processes to claims by individuals to secure and maximize certain values. 

· Treaty of Versailles (ended WWI) was the 1st authentic HR regime. Under treaty, the boundaries of Europe were redrawn & substantial minority populations were displaced or found themselves under unfamiliar sovereigns. At the same time, it was recognized thst a gov’ mistxt of minorities could result in strife &be a potential cause of war. Agreements w/in Treaty recognized & validated HR
· WWII marked the ultimate transition of int’l from a system dedicated to state sovereignty to one also devoted to the protection of human dignity-this was recognized in UN Charter:
· Art 55: universal respect for & observance of HR & fundamental freedoms for all w/o distinction….
· Art 56: gave UN power to take joint & separate action to accomplish that objective
· Charter has not itself been seen as prescribing specific rules that state must follow in the txt of their own citizens-ie USSC has stated though that Charter lacks the mandatory quality & definiteness which would indicate an intent to create enforceable rts in the US
How is human rights law made?

2 views of human rights


1. Positive law: law is written and textual. Set of laws that ppl ultimately decide for themselves. Idea is that there is a specific way to determine what is and is not law. (US has this view on human rights)



Ex. of a positivist argument-racial discrimination prohibited by the US bc US constitution states that discrimination is not permissible 

a. Treaties can contribute to the making of human rts law

i. Ex-if there was a universal treaty, one that was signed by every state, to embrace a certain principle, then treaty is indicative that the principle is an int’l law (ie genocide treaty)

ii. BUT: just bc a country signs on to a principle does not mean that this is necessarily a true embrace of the rule. There can still be individuals w/in the country who hold out and do not subscribe to the rule

b. Other ways HR law can be made: 

i. Declarations by individual States (many transformed into CIL)

ii. CIL

2. Natural Law: law that a RP would conclude to be appropriate. Set of laws that reflect the way the world “should be”.

a. To say something is a HR is to also say that it is a right that the person possesses which is not conceded by a person’s state


b. If you believe someone has a certain rt, have to believe this is more than a moral rt, but also a legal rt

c. Ex. a rational person, using reason, would conclude that it is wrong to take another person’s life &we don’t need a legislature to pass a law and tell us it’s wrong. 

d. Strongest critics of natural law come from Asian countries who think a lot of principles asserted to be HR are very Western liberal ideas and do not incorporate other views that Asian countries believe are important 

Q: How do you hold someone accountable for a natural law violation? Ie in the Nuremberg trials, Nazis argued that they had not violated any laws, even if they might have violated moral principles

A: Nuremberg changed the way HR law was viewed. Before WWII, the idea was that States could do whatever in their won country but after Nazis txt of their own people, modern HR law evolved to include the idea that there may not have been a textual law violation, but the conduct was so atrocious that they have to be held accountable.

Q: Should every person, as a matter of law be entitled to follow his conscience in religious affiliation without the penalty of law?

 Q: Do HR have the quality of law?

Terms
Jus cogens- preemptory norms, imperative; can not be modified and so is binding on all states so there is no possibility of being a persistent objector to it and not state can derivate from it. The obligation of jus cogens is imposed on states (they do not voluntarily take the obligation) and it can not be modified. Does not come from a world legislature nor is it conventional law, so don’t have to be a party to a treaty to have the law impose obligations on you. It is intuitive and reasonable to all people and comes from natural law-slavery, genocide, racial discrimination are clearly wrong. Thus, jus cogens-every state is bound
1. Obligations erga omnes-obligations owed not to a particular state but owed to the entire international community → Erga omnes=any state can make a claim

Universal jurisdiction-any state has jdx in its own internal judicial institutions
International Crimes-crimes for which one can be answerable in an international, as opposed to a national, tribunal.
1. International crimes vs domestic crimes

i. Int’l crim law deals with individual responsibility as opposed to state responsibility, but sometimes these are interrelated (eg genocide deals with both)

ii. Int’l crimes may be based on treaties

iii. Int’l crimes don’t result from legislation like domestic crimes 
Intersection between three distinct areas of international law

1. International Human Rights Law

2. International Humanitarian Law, which is part of the Law of War

3. International Criminal Law

Ex. Genocide: probably falls in a space that is occupied by all three bodies of law but each says something different about genocide. 

1. International Human Rights law says individuals should not be subject to eradication based on certain affiliations. Thus, there are legal consequences to this right including that the right be respected and in the event that it is not respected, there is the possibility of making some sort of legal claim. In Europe and Latin America, there are courts to bring these international law claims and in the US, one can bring claims of international human rights in civil courts. 

2. International Humanitarian Law: part of the law of war which limits the means by which war is waged. Genocide in the context of war is illegal and can lead to different kinds of international legal remedies. Lots of Geneva and Hague convention law which address this

3. International Criminal Law: individual criminal responsibility which attaches to one who commits international genocide. 
4. Prof says genocide is jus cogens=no state can do what the Nazis did and say what we do with a certain % of our population is none of your business. Obligations not to commit genocide are owed to all other States (so also erga omnes obligation)-every state is offended by genocide. Under jus cogens, there are certain things that a State can not do period-no way to avoid this. Universal jdx: there are certain acts, genocide being one, for which any state can proscribe.

5. Elements of Genocide

a. Killing or causing serious bodily harm to members of a group; and
b. Killing and serious bodily harm committed with the intent to destroy, in whole or in part, a particular group
Success in committing genocide is NOT an element 
Jus Cogens 


A principle of international law that is accepted by the international community of States as a whole as a norm from which no degrogation is permitted. They prevail over and invalidate int’l agreements and other rules of int’l law in conflict with them and they are subject to modification only by a subsequent norm of int’l law having the same character.

Pg 531-A state violates jus cogens if it practices, encourages or condones:
1. Genocide

2. Slavery or the slave trade

3. Murder or causing the disappearance of individuals

4. Systematic racial discrimination

5. Torture or other cruel, inhuman, or degrading txt or punishment

6. Prolonged arbitrary detention

7. Consistent patterns of gross violations of int’lly recognized rights 

Rome Statute

1. Established the International Criminal Ct.

2. Ct has jdx over genocide, crimes ag humanity, war crimes &crimes of aggression

a. This was preferred to the UN Security Council making the decision to initiate proceedings as these were usually political decisions & the delicate make-upof the Council could frustrate a vote. 

3.  Incorporated Genocide Convention’s definition of genocide 

a. Wide spread and systematic attack so ordinary murder is not enough and thus does not gives rise to int’l jdx. Not clear that ordinary murder is erga omnes either

4. Defined “crimes ag humanity”-broad definition. 

a. Crimes ag humanity include the following, when committed as part of a widespread or systematic attack directed ag any civilian population, with knowledge of the attack:

i. Murder- so an individual murder can be genocide if part of a wide spread attack.

ii. Extermination

iii. Enslavement

iv. Deportation or forcible transfer of population
v. Imprisonment or other severe deprivation of physical liberty in violation of the fundamental rules of int’l law

vi. Torture

vii. Rape, sexual slavery, enforced prostitution, forced pregnancy, other forms of sexual violence

1. Enforcement mechanism: all states are required to take measures to suppress slavery, to release those found in bondage & prosecute those found engaged in slavery → treaty imposed an int’l duy on all states and allowed universal jdx such that any state could prosecute anyone suspected of being engaged in the slave trade, even if a national of another state

viii. Persecution of any identifiable group on racial, political, ethnic, cultural, religious or any grounds universally recognized as impermissible under int’l law

ix. Enforced disappearance of persons

x. Apartheid

xi. Other inhumane acts of similar character intentionally causing great suffering or serious injury to body or to mental or physical health

Reservations are a common way to modify the impact of HR treaties 

EX. US signed Int’l Covenant on Civil & Political Rts, but w/ a reservation that made the int’l HR exactly the same as const’l protections and to the extent that int’l rights actually exceeded domestic standards, they were repudiated

Q: Should States be permitted to make reservations when signing treaties embodying jus cogens?

Genocide Convention: made genocide an int’l crime w/in a form of universal jdx. State parties to the convention are required to pass domestic laws that will punish offenders-some countries have passed laws which make the commission of genocide anywhere punishable. Others, ie US, say convention limited to offenses committed in US or conducted by US nationals.
a. Convention is enforceable through

i. Domestic law (above)

ii. Allows referral of suspicion of genocide to UN Security Council who can then take whatever enforcement action it deems best

iii. ICJ has jdx over any cases brought involving the responsibility of a state for genocide

1. Reservations to Genocide Convention (ICJ)
a. Issue: whether this treaty was so special (ie embodied jus cogen) that no reservation by a State should be tolerated

b. UN intended to punish and condemn genocide as a crime under int’l law

c. If no State was allowed to make a reservation, then fewer States would sign

d. If allowed to make reservations, then: those who made a reservation would be required to adhere to less of the treaty and those who didn’t make a reservation would be required to adhere to the entire treaty →no one would want to sign

i. Also, a State could make such a broad reservation that defeats the purpose of the treaty (practically, States could not make such a broad reservation that the treaty is rendered useless. In this situation, the reservation would be inadmissible)

e. ICJ looks at the object and purpose of the treaty: intended to be universal in scope; adopted for a purely humanitarian and civilizing purpose; GA wanted as many states as possible to participate  

f. ICJ decide that the object and purpose of the Convention allow for reservations as long as the reservation is compatible with the object and purpose of the Convention; State that rejects a reservation must do so bc it fails to comply with the object and purpose of the Convention. 

i. ICJ thought it was better to get as many States to sign the treaty

Bederman: those states which have engaged in a systematic policy of abusing the rts of their citizens (genocide, torture, slavery etc) have committed violations of CIL, even if they’ve chosen not to ratify certain HR instruments
Foreign Sovereign Immunity Act (FSIA)

A foreign sovereign has immunity from suit, and is subject to existing int’l agreements to which the US was a party to at the time of the enactment of FSIA.
b. Thus, prohibits one state from suing another

c. In US, foreign State generally could not be sued in the US, unless an exception was found, such as the foreign State was acting as a commercial actor-ie Air France

d. Background: FSIA was part of fed common law-a judicially created doctrine in the US

e. FSIA is NOT CIL. Instead, it is comity-a larger body of int’l practice and custom that does not rise to the level of aw but which a State may choose to do. It is the usual practice and is expected of States →not universally followed but widely followed doctrine
f. This gives both immunity and jdx- foreign states enjoy immunity unless subject to one of the exceptions. There are rules for service, which must be followed. Foreign sovereign immunity is not compelled by international law
General Rule-foreign states have immunity


§1605 Exceptions
1. Waived immunity either explicitly or implicitly

a. Implicitly requires some showing that the foreign gov at some point, indicated it was amendable to suit-ie arranged to arbitrate pr to particular choice of law or filing responsible pleading

2. Engaged in commercial activity

3. Seized prop in violation of int’l law

4. Prop acquired by gift or rt in immovable prop in issue

5. Money damages sought for personal injury or death, damage or loss of prop in the US, caused by tortious acts of a foreign state official

6. Enforcing agreements to arbitrate

7. Money damages sought for personal injury or death, caused by torture 
Hugo Princz v Federal Republic of Germany
1. Princz, a holocaust survivor, sued Germany in US ct for damages for injuries suffered and the slave labor he performed while a prisoner in Nazi concentration camps (thus, HR violation)

2. Is 1994 Germany, as a matter of international law, responsible for what the Germans did? YES based on the notion of continuity of states. As a legal matter, 1994 Germany is responsible for any violations committed by its predecessor. 

3. P is preceding ag Germany, not at the international plane. At the international plane, assuming that he is an American now and then, of course the US could make a claim on his behalf using diplomatic protection at the international level. But he is entering an ordinary fed ct and starting an ordinary domestic law suit ag Germany. 

4. Rule: foreign states shall not be immune from suit in US courts in any case where the foreign state has waived its immunity, either explicitly or by implication
a. Ex. When on Air France, and you get hurt, France can not claim sovereign immunity so can sue Air France just like can sue Delta. 

5. US argues that Germany waived implicitly foreign sovereign immunity when it violated jus cogens norms

a. Under the Hague Convention, which US was a party to at the time FSIA was enacted, provides that inhabitants of an occupied country may not be required to take part in military operations ag their own country, and if this is violated then the belligerent party is liable to pay compensation. 

b. Thus, Princz argues the compensation provisions conflict with FSIA’s immunity provision and bc Hague is a prior treaty obligation, it trumps the immunity

6. Germany argues US does not have sm jdx, and in the alternative, FSIA can’t be applied retroactively

7. Ct rejects Princz’s argument

a. State must somehow indicate that it’s waiving impliedly 

b. Ct finds no such waiver of sovereign immunity

c. Waiver by implication was not meant to extend jdx in all cases

8. This case does not say that Germany is not ultimately responsible for liable to Princz; just that not liable in US cts bc of lack of sm jdx. Thus, Princz could have the US make a claim for him in the int’l arena, under diplomatic protection
9. Dissent

a. Germany should be deemed to have waived its immunity bc whenever a state violates a jus cogens norm, then it acts as a waiver of sovereign immunity
Things to consider after Princz
1. Should the American civil justice system be open to these types of cases? Should Congress create more exceptions to permit foreign States to be sued in the US?

a. Congress may create another exception to add to the list BUT didn’t-Congress is saying can’t go after these countries civilly for these atrocities bc they have not added this exception yet

i. Probably took into account that torts involves PD and there is no cap on PD in US; wanted to prevent forum shopping; want reciprocity for immunity

b. Congress trying to maintain status quo bc originally it was complete FSI so don’t want to create too many exceptions

c. If allowed more foreign States to be sued in the US, other states may take away US’s immunity

2. Effect of FSIA? Individuals may not be able to sue direct perpetrators of atrocities
Human Rights Claims Fore
1. Regional Systems (Inter-American system, ECHR)
2. Traditional diplomatic protection (but this generally political and not legal)

3. Domestic Courts (the leading site for int’l civil litigation is US, under ACTA)


Regional HR systems

a. Only as strong & effective as the region’s underlying unity & commitment to democracy &individual rts. HR regimes can really only flourish in representative democracies 

b. Inter-American system has had some trouble, esp bc Latin Amer was plagued by authoritarian gov. African has failed at creating HR norms-STILL Euro &Inter-Amer systems give substantial content to HR
c. Regional HR systems work together, not ag, w/ universal HR norms-regional HR conventions can usually be more specific than universal instruments 

d. Issue: Idea HR demands true universal acceptance;accepting regional variations brings in moral relativism 

Alien Tort Claims Act (ATCA)


“The district courts shall have original jdx of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the US”
· Permits alien to sue another alien in fed US ct for a tort violation-normally a alien can not sue another alien bc lack of diversity jdx

· ATCA only creates jdx and thus, an independent cause of action is required
· Independent coa should be grounded in a fed statute or a state claim. Possible to argue CIL though

· In Sosa, USSC said ATCA applies to HR cases, but the alleged norm of int’l law violated by ∆ must be shown to be sufficiently definite, established and not speculative
Analysis when alien files a claim in US ct ag another alien
1. Does the ct have jdx?

a. Ct has jdx when:

i. Claim filed by alien ag another alien and

ii. Conduct complained of is a tort violation of the “law of nations”

1. How do you determine whether of the law of nations? Look at:

a. Works of jurists writing professedly on public law

b. General usage and practice of nations

c. Judicial decisions recognizing and enforcing law of nations

2. MUST determine that the conduct complained of constitutes a tort violation as int’l law exists today. Int’l law MUST be interpreted as it exists today!

iii. THE CATCH: in personam jdx is required →the alien musty be present in the US to serve him. The act may be committed outside the US; victim may be an alien; perpetrator may be an alien BUT victim must be able to serve the perpetrator in the US 
Filartiga v Pena-Irala
1. ∏s are citizens of Paraguay who are suing ∆ for torturing their son. ∆ went back to Paraguay-came to US for a brief period and over stayed him time and was then deported. He was in the US when he was served though. ∏ and ∆ are both Paraguayan →alien vs alien. ATCA allows alien to ring a claim ag another alien in US cts when the wrong is a tort, as defined in int’l law. Thus, ATCA grants jdx and NOT diversity
2. ∏ not suing Paraguay in US bc FSIA prevents a citizen from suing his own country
3. Rule: US can provide relief if foreign ∏ can show an injury caused by a tort committed in violation of the laws of the nation. 

4. Application:
a. Pure civil action-tort action (wrongful death) for monetary damages
b. Filartigas are aliens

c. Wrongful death is a classic tort
d. Arguably violates a treaty but to what extent can an individual violate an obligation imputed onto  Paraguay but the tort was committed in violation of the Law of Nations bc: 
i. law of nations is equated to CIL and 
ii. it is not CIL that existed at the time of the statute but CIL as it exists today

5. Thus, the ct determines that this is satisfied. Judge says torture is absolutely prohibited by the international community so definitely CIL → a universal agreement to reject torture, even in Paraguay 

6. BUT ∆ has to admit he was acting under the color of state action bc torture committed by a private person is not torture legally-Legal torture means committed by the state
Hostis humanis generis-universal jdx over an enemy of all mankind


Ex. A pirate may be hung anywhere he is ground under the theory that he is an enemy to all of mankind. Same w/ slave trader 

Torture Victims Protection Act-passed after Filartiga: gave independent ca for official torture and extrajudicial killing


1. DOES NOT create jdx →jdx created by: 1) ATCA or 2) federal question
Tel-Oren v Libyan Arab Republic
1. ∏’s relatives were murdered during an attack on a bus in Israel. Suing Arab nations and PLO

2. Issue: do they have a coa in the US?

a. Both sides are aliens

b. BUT is blowing up a bus a tort committed ag the law of nations?

c. If the judge finds this to be a sufficient tort, this might interfere with US diplomacy in the Middle East

3. Judge says ATCA only confers jdx → need an independent coa. A lawsuit requires: jdx and a coa.

4. The other view, accepted in Filartiga: statute confers jdx and creates a coa

5. Rule: need a coa before a private ∏ can enforce principles of int’l law in fed ct-coa can be express or implied

6. No express here

Where do coa come from?

1. Treaties

2. Fed common law (but Erie)

3. State law (WW VW case-jdx came from state law but the coa was state tort law)
4. Statutes, so ultimately up to congress to create coa

Q: Should int’l human rights claims be limited to state actors?

Q: Should “law of nations” evolve for purposes of ATCA?

1. Kadic v Karadzic
2. ∏s are Croat & Muslim citizens of Yugoslavia-they allege they are victims of various crimes committed by Bosnian-Serb military forces as part of a genocidal campaign during the course of the Bosnian civil war. Thus, they have filed their claims ag their Pres (Karadzic) in US ct, alleging genocide, war crimes. Pres possess ultimate command authority over Bosnian-Serb military. He was personally served in US.
3. Issue: Can an individual be held to have violated the law of nations?

a. Issue deals with the traditional notion that nations have obligations to other nations; now there is movement to the idea that nations owe obligations to individuals (ie human rights)

b. Karadzic argues the norms of int’l law only bind states and persons acting under color of state law, not private individuals → he argues he is not a state actor

c. Does int’l HR law not only grant rts to individuals but also impose obligations on individuals? Ie does int’l HR law say something about how individuals owe obligations to other individuals? YES, according to Filartiga, individuals do OWE obligations to other individuals
d. But Filartiga does not settle the case bc the definition of torture requires that the act be committed under some kind of agency of the state, and so its not just the infliction of pain &suffering on individuals.

i. Ct recognizes that war crimes and genocide can be committed by private individuals, who are thus liable

ii. Under Torture Victims Act intended (as the legi history & language clearly show) to create a coa for official acts of torture &doesn’t attempt to deal w/ torture or killing by private groups

4. Thus, ct says that the alleged atrocities are actionable under the Alien Tort Act w/o regard to state action to the extent they were committed in pursuit of genocide and war crimes AND otherwise may be pursued ag Karadzic to the extent that he is shown to be a state actor (whether from recognized unrecognized state under int’l law)
a. “official” like for torture only requires the semblance of official authority  

b. Ct says Karadzic’s regime was a state under int’l law; Karadzic acted under color of law

Sosa v Alcarez-Machain: US v Alcarez-Machain
1. USSC finally answered the Q: whether ATCA is both jdx and coa conferring or not

2. Case re: wrongful abduction of a Mexican national by DEA agents, with the aid of another Mexican national. Abducted Mexican national was eventually acquitted (ct dismisses bc basically the gov did not have enough evi ag him). He brought a claim ag Sosa under ATCA-alien filing a civil action asserting his kidnapping from Mexico was a tort committed ag the law of nations

a. Can’t file ag US bc of sovereign immunity (not foreign sovereign immunity)-US maintains sovereign immunity for anything the US does outside the US   →case ag US and DEA agents does not get anywhere

3. Sosa argues that ATCA only grants fed cts jdx and does not create a coa

4. Prior to this case, the 9th Circuit held ACTA created jdx and a coa-other jdx split

5. Rule: ATCA only creates jdx, and so an independent coa is REQUIRED

6. USSC says: ATCA was intended by the 1st Congress to confer jdx only-looked to where coa, then ,had to come from, and found congress must have understood that there were other sources of coa at the time-3, which would have been coa available when congress created jdx under this act

a. Violation of safe conducts

b. Infringement of the rights of ambassadors

c. Piracy 

7. This case is a wrongful abduction, so doesn’t fit these 3. This is not a completely closed list bc more can be adopted BUT jdx and coa are conferred for every violation of the law-only in certain cases →USSC is unwilling o say that anything that violates int’l law today constitutes an independent coa bc doesn’t want to open the flood gates. 
8. Effect: permits the US to control what coa it will recognize
a. The Ct recognizes that it is effectively creating judicial coa, which is ag what Erie said. So some fed common law does survives Erie). Ct says although this should be left to Congress, they will still recognize that there are judicially created coa that augment those created in 1789 but: 

i.  Only be when the violations of international law are defined (must be sufficiently definite) and enjoy the same general acceptance amongst the civilized nations as did those norms in 1789 (this is not one of them) 

ii. Thus, the ct leaves the door open to the possibility of common law coa (ie coa that are not sourced in traditional private law like statutes) but given its circumspect view of congress’ plenary power to recognize coa, it will only recognize judicially created coa where they are certain

Thus, after Sosa, we know
1. ATCA grants jdx only

2. Independent coa is required. Best chance is to point to a federal statute or state claim. Possible to argue CIL as a source of coa
3. Pg 610:limits of ACTA’s reach are defined by a handful of heinous actins each pf which violates definable, universal and obligatory norms and the determination whether a norm is sufficiently definite to support a coa should involve an element of judgment about the practical consequences of making that case available to litigants in the fed courts
Possible sources of independent coa:

1. Self-executing treaty

2. Legislature

3. Federal common law-coa that arise under common law, but only to the degree that fed common law incorporates CIL
4. State claims-subject to conflicts of law analysis 
Inter-American system of HR

2 HR regimes



1. ECHR



2. Inter-American Ct of HR

· This works by consent of the nations to subject themselves to the jdx of the int’l tribunal

· Tribunals make authoritative judicial findings

· US is NOT a party to any of these 2 regimes-idea is that bc US has robust internal tradition and robust judicial tradition of protecting civil rts that there is no functional need for any further discipline of the US state

Human rights-the issue of cultural relativism plays a big part

1. The pretense of human rights is that they are universal in the sense that one who believes in them believes that they are true and necessary in the sense that everyone is owed them but not universal in the sense that everyone agrees on them

2. What’s on the list of human rights that we would be willing to say to a country you’ve got to do this, no matter how it goes ag your county’s beliefs?

a. Torture-no culture seems to have said no we reserve the right torture. Usually the defense is that that act was not torture, and not in our culture we agree with torture

b. Slavery

c. Prohibition on race based discrimination

d. Gender? Accepted in Western countries
Q: How comfortable are we that any particular HR is universal that we would insist upon it, even in cultures who do not embrace the idea?

A: Some of these rights are more subject to this cultural relativism argument than others-perhaps some rights are subject to universalization and then those countries that do not respect this, have to change. However, there is no universal guard to enforce this

Q Should USSC consider the views of foreign and int’l for a, such as ECHR in deciding US cont’l cases?

Argument that US should consider foreign authority-US should come in line with the rest of the world; some domestic issues such as death penalty may border the line b/t internal affairs and jus cogens

Abankwah v INS
1. At issue if Female Genital Mutilation (FGM)-classic ex of collision of HR values and specific, cultural values (FGM was forced as a consequence to those who had premarital sex)

2. Her request for asylum &withholding of deportation in US depends on whether her fear of FGM was credible

3. Ct says: her fear of FGM was based on experience, knowledge and custom of her tribe; thus ct accepted that FGM was a punishment for premarital sex; even though gov criminalized FGM, it still occurs

4. Thus, found her fear of FGM sufficiently grounded in reality to satisfy the objective element of the test for well-founded fear of persecution
The Environment
1. All the land surface of the Earth has been reduced to the territory of a state, with some exceptions like the West Bank or Antarctica. But for the most part, we know which state controls. The sea has not been completely cut up yet

2. Traditional notion of the sea is that everyone can do anything on the seas-open to everyone. International law today has cut this broad grant back. Thus, there are limits to what one can do in open seas, unlike before. 

Water
UNCLOS is now widely accepted as general int’l law
Internal or Inland Waters (IW)
1. All waters landward of the baseline-ie waters so closely connected w/ a coastal state’s land territory that they’re assimilated to that nation’s full territorial sovereignty 
2. Coastal state can exercise exclusive control-identical to that exercised over its land territory

3. Includes the rt to exploit resources of surface waters, seabed, subsoil & rt to arbitrarily deny access to foreign vessels
4. Rules (657)

a. Internal waters are assimilated to the territory of the state concerned, with no rights reserved for international users

i. Exception: servitude by treaty= grant preferential rts to 1state(s) over another nation’s IW

ii. Exception: CIL principle that allows access to ports of one state by vessels of another. In times of peace ports are left open and access can only be restricted on a temp basis & in a non-discriminatory fashion (but state can impose special restrictions on vessels carrying dangerous cargo
1. Corollary: states granting access to foreign vessels is a restraint on its exercise of jdx

2. Many domestic cts have said states can’t exercise either crim jdx over crewmen of a foreign vessel who commit crimes (unless its murder) onboard the ship in harbor or apply domestic law to shipboard activities; instead coastal nations defer to the law of the flag to exercise control over all aspects of life onboard the ship

b. Art. 8: distinction between territorial waters and internal waters-waters on the landward side of the territorial sea form part of the internal waters of the State

Territorial Waters (TW)
1. Extends 12 nautical miles

2. Can exercise some sovereign authority, like preserving fishing resources for its own nationals

3. Must allow the innocent passage of foreign vessels

a. Passage means: navigation through the territorial sea for the purpose of 1) traversing the sea w/o entering internal waters OR 2) proceeding to or from internal waters 

b. Passage should be continuous and expeditious-can anchor though but only when necessary

c. Innocent=so long as it is not prejudicial to the state. Not innocent if: for exercise or practice of weapons (having weapons is ok though); threat or use of force; pollution; fishing

d. Can suspend innocent passage only for national security reasons 

4. Coastal states can only exercise crim or civil jdx over foreign vessels when the passing vessel’s acts had some connection to the coastal state or otherwise posed a substantial threat 

Contiguous Zone
1. 12 nautical miles beyond territorial waters

2. Coastal state enjoys extraterritorial jdx to enforce its own customs, tax, sanitary and pollution laws

3. NO sovereign power to deny access to foreign vessels outside the territorial limit

4. Church v Hubbart
a. Ship seized by Portugal past the territorial seas. Seized bc Portugal claimed there was illicit trade going on. ∏s argue no illicit trade and that seizure was out of Portuguese jdx

b.  Why does this end up in the US? Bc the insurers are in the US-a clause in the inc K which says the co will not pay if the ship is seized by Portugal for “illicit trade” (ie slavery). 

c. Issue: can Portugal seize this ship when it is in waters beyond the limits of its territory?

d. Rule: A country can search beyond the territorial sea for self protection. If Portugal seized a ship in territorial waters, this would have been illegal but there are some zones beyond territorial waters, where given the facts of the situation, a coastal state can seize a foreign ship when that exercise is necessary to self protection

e. Application: Here, seized along the coast of Brazil-Brazil is so big that it is unambiguous where the ship was going. Along the coast of South America, most boats had illicit trade →the gov’s vigilance can extend a bit farther But in places like Europe where the countries are so small, may not want to extend it so far. 

Exclusive Economic Zone (EEZ): resources &activities in the water column & ocean surface for 200 mi
1. At the surface and extends below

2. Sovereign rts over natural resources and jdx over activities affecting these resources BUT anyone can sail here though
3. This is a modern idea--the traditional idea was that coastal states enjoyed fishing exclusivity in territorial waters, so the idea that a coastal state enjoys sovereignty beyond this is very modern

4. Fisheries Jdx Case (UK v Iceland)
a. Iceland concluded an Exchange of Notes w/Britain in 1961,agreeing that it could claim a 12 nautical mi fishing zone, but that if Iceland wished to later inc this claim, the matter would have to be adjudicated in the ICJ.
b. States can claim up to 200 mi zones but in 1971, Iceland unilaterally extended its zone to 50 mi & Britain sued in the ICJ on behalf of a British fleet which had traditionally been fishing in same area

c. Iceland claimed that its acceptant of ICJ jdx in 1961 Notes was an unenforceable promise bc of changed circumstances 

i. ICJ rejected this challenge to its jdx, ruling that while the change in the law of sea may have been fundamental and unforeseen, it really did not radically transform Iceland’s obligation

d. Iceland arg that the concept of “preferential rts”, which are given to coastal states whose economies, like Iceland’s depend almost entirely on fishing in the vicinity of their coasts

i. ICJ: this characterization of the coastal state’s rts as preferential impolies a certain priority but it can’t imply the extinction of the concurrent rts of other states, esp of states like UK who have bene engaged in fishing in these waters for many years-coastal state has to take into acct and pay regard to the position of any other state, esp those who have est an econ dependence on the same fishing grounds →preferential rts arg doesn’t justify Iceland’s claim to unilaterally exclude UK fishing boats from waters beyond the limits agreed to in 1961 Notes

e. Preferential rts is a matter of appraising the coastal state’s dependence in each case on the fisheries on question in relation to that of the other states & reconciling them in as equitable a manner as possible 

f. Holding: states should negotiate in good faith, paying reasonable regard to legal rts of the other in the waters around Iceland outside the 12 mi limit, to bring an equitable apportionment of the fishing resources based on the particular facts of the situation &having regard to interests of other states w/est fishing rts in the area
Important to remember that with EEZ and CS, talking about the high seas, and not TW!!!!!
Continental Shelf-CS-applies to resources and activities affecting the seabed & subsoil under the ocean
Important to remember that with EEZ and CS, talking about the high seas, and not TW!!!!!

1. CS doctrine est thorugh Truman Declaration (a good ex of instant custom):
a. Truman enunciated US policy to regard the natural resources of the subsoil& seabed of the CS beneath the high seas but contiguous to the coasts of the US as subject to US jdx and control

2. Sovereign rts over natural resources and jdx over activities affecting these resources BUT anyone can sail here though
a.  This goes for at least 200 nautical miles from the baseline. For anything beyond 200 miles, the coastal state shall submit info o the Commission on the Limits of the Continental Shelf &the Commission will make recommendations to coastal states &the limits est by a costal state based on these recommendations will be final & binding. Wont go beyond 350 mi

b. If oil &gas deposits are exploited on a nation’s CS beyond 200 nautical mi, UNCLOS est a profit-sharing scheme whereby coastal states are required to remit a certain percentage of the proceeds to the UN
c. Relevant only for the purposes of natural resources-completely irrelevant to fishing rts &the rt of free passage bc it is open seas, so ships can do whatever they want beyond the EEZ

3. CS Convention

a. “continental shelf”=seabed and subsoil of the submarine area adjacent to the coast but outside the area of the territorial sea

b. Coastal State exercise exclusive rights over it 

c. Rights don’t depend on occupation (ie don’t have to note or place your flag)

d. When the CS is adjacent to 2 or more states whose coasts are opposite each other, the boundary of the CS for each shall be determined by agreement between them.

4. Problematic when coastal nations, either adjacent or opposite each other, with less than 400 mi between them

a. 1st rule of int’l law: states involved should negotiate in good faith to reach a result

i. But negotiations often fail so there is a large set of arbitral &adjudicatory decisions

     North continental Shelf Case
a. Dispute over how the countries will divide the CS bc equidistant method left Germany ‘zone locked’
ii. One approach-equidistance method

iii. ICJ rejects this-“it is not a question of applying equity simply as a matter of abstract justice but of applying a rule of law which itself requires the application of equitable principles, in accordance with the ideas which have always underlain the development of the legal regime of the CS, namely”

1. Parties have obligation to enter into negotiations to reach an agreement-must be meaningful obligations

2. Must apply equitable principles, taking all circumstances into account

b. Ct rejected an automatic geometric method for Continental Shelf Delimitation in favoring of applying “equitable principles”, which required the Ct and other tribunals to articulate precisely what those equitable principles were for a variety of different circumstances 

c. Result: equidistance method can be a start in process but line can be altered by special circumstances such as 
a. islands; historic rts to fish or exploit resources in a particular area; one state letting another state do so. Also, principle of proportionality has been employed: length of state’s coastline is compared w/ the amt of ocean real estate it’s acquired under delimitation. 

b. Econ disparities & particular geo formations have been rejected. 
    Arb b/t UK and France on the Delimitation of the Continental Shelf: The Channel Arbitration
a. English Channel separates coast of Britain from coast of France over a distance of 300 nautical miles

b. Issue: boundary line-both States are approximately equal in their relation to the CS
c. Rule: where the coastlines of twp opposite States are themselves about equal in their relation to the CS, boundary line is the median line. 

d. Same with this situation bc if the Channel Islands didn’t exist, this the median line would the delimitation of the boundary of the CS in the English Channel BUT the islands do exist and they’re situated on the French side, “practically w/in the arms of the a gulf on the French coast”

e. Legal rules to be applied to Channel Islands are those of CIL and not Art 6 (of Geneva Convention) 
iv. Art 6 states: where the same CS is adjacent to the territories of 2 or more States whose coasts are opposite each other, the boundary of the CS appertaining to the States shall be determined by agreement b/t them. 

v. If there is no agreement (&unless another boundary is justified by special circumstances) the boundary is the median line

vi. CIL states: to define the boundary, apply the principle of natural prolongation of territory, while ensuring that resulting delimination of boundary accords w/equitable principles 

f. Holding: 1st, the primary boundary shall be set at the median line& in doing so, the Channel Islands themselves are to be disregarded bc their CS is to be the subject of a separate &2nd arb. 2nd, a second boundary vis-à-vis the Channel Islands, which is drawn so that France’s CS encroaches upon the est 12 mile fishery zone of the Channel Islands. Thus, the boundary is drawn 12 nautical miles from the established baseline of the Channel Islands
g. Therefore, bc 2 islands pertaining to one state were on the wrong side of the median line between the coasts of 2 states, the median line doesn’t deviate but instead an enclave is described around each of the Channel Islands  
5. Islands present a special problem bc like all other land, they are entitled under UNCLOS to claim a 12 nautical mi territorial sea, 12 contiguous zone, 200 mi (or further) CS &200 mi EEZ

a. This causes a problem among States claiming the same islands& often escalates into military conflict

6. Islands defined in UNCLOS as: “a naturally formed area of land, surrounded by water, which is above water at hightide”

7. North Sea case rendered Art 6 of Geneva Convention obsolete →UNCLOS

a. CS of a coastal state=sea-bed& subsoil of submarine areas that extend to a distance of 200 nautical miles from the baseline from which the territorial sea is measured 
b. Coastal state has sovereign rts over continental shelf for purpose of exploring &exploiting its natural resources-these rts are exclusive so no one else can undertake these activities without express consent of the coastal state
c. Rt of the coastal state over continental shelf don’t depend on occupation or any express proclamation

d. BUT coastal state’s exercise of rts over continental shelf cant infringe or unjustifiably interfere w/ the navigation & other rts, freedoms of other States 

e. Delimitation of continental shelf b/t 2 states w/ opposite or adjacent coasts shall determined based on agreement based on int’l law. Before such an agreement each reached, States concerned should make every effort to enter into provisional arrangements &not do anything to hamper the final agreement

High Seas (HS) (650)
1. Lies beyond the reach of any exclusive regime and is open to all-begins where EEZ ends

2. High seas are open to all States (under UNCLOS) &this freedom shall be exercised by all States w/ due regard for the interests of other States in the exercise of the freedom of the high seas

3. Int’l las has evolved a # of ways to manage freedom of the seas

a. ALL vessels must have a state of registry-ie “flag state”

i. The flag state is charged w/ the responsibility of overseeing & regulating all aspects of the ship’s construction, design, equipment, manning & ensuring that the vessel is in compliance with int’l standards

ii. There must be a genuine link b/t the vessel (its owners and operators) & the state of registry

b. Right of visit, exercised by warships

i. Certain acts are prohibited on the high seas &so are grounds for stop & seizure (eg piracy & slave trading) →warships of any nation can stop &prosecute individuals engaged in such int’l crimes. 

ii. Also, can visit vessels that are stateless, ie have no nation of registry

iii. Ships using unauthorized broadcasting

iv. And some narcotics trafficking
4. Blockades of coastal States are regarded as “hostile acts”, whether called quarantine zones or exclusion zones

Le Louis
1. Facts: French ship sailing from Martinique to Africa-captured on the high seas by a British ship& carried to Sierra Leone. Ship was transporting slaves. Brought before the Vice-Admiralty Court &found guilty of transporting slaves, in violation of the Slave Trade Act.

a.  On appeal, ct found no rt to search the vessel, unless at war. Not at war at this time. Thus, can not search a ship captured on the high seas during time of peace. Can search during war though for self-defense
b. With professed pirates, though, there is no time of peace, so pirate ships can always be seized

c. If this case had been affirmed on appeal, then French would have lost this ship to the British (would have been in rem)

d. Was it lawful in the sense that the seizure was authorized by an act of Parliament? Yes. 

i. The British had already rejected the slave trade and had passed an act of Parliament authorizing the capture of slavers. Slavery in international law was still legal. So, in some sense, what the Lords are saying here is that not only was it unlawful for the British ship to have seized Le Louis, also saying to some extent that Parliament can not legislate with respect to what a French ship does on the high seas. 

ii. If this had been a British ship seized by British on the high seas, then lawful

e. Rule: every state has the right to enforce its own navigation laws, to the extent that it does not interfere with the rights of others-it has a rt to see that its own ships are duly navigated BUT it has no right in consequence to visit and search ships of other countries on the high seas, in order to make sure they are not British ships violating British law. 

i. There’s a legal fiction that a ship that flies the flag of a country is territory of that country-not about who owns the ship but about which flag is flown-usually the flag state ≠ owner state

ii. If this happened in territorial waters? Then bc Parliament said if a slaver, you lose your boat, French would have lost the boat bc territorial waters are British territory
iii. What if France &Britain were at war?

1. Then French ship could be seized. If at war, a belligerent could capture the ship of another belligerent. Must be at war with France though & not some other State
How far out can the coast guard go to stop a drug run?

i. Can clearly go 24 miles

ii. If not flying a flag, nothing will help them but if flying a flag of a country which US is not at war with. US argues it can intercept ships on the high seas if the drugs are destined for the US.

iii. The law of ship interdiction is not as settled as Le Louis suggests-then it seems like anything on the high seas is free

Article 99 of UNCLOS-every state shall take effective measures to prevent and punish the transport of slaves in ships authorized to fly its flag and to prevent the unlawful use of its flag for that purpose. Any slave taking refuge on board any ship, whatever its flag, shall ipso facto be free.

International Straits eg Straits of Gibraltar, English Channel, entrance to the Persian Gulf
1. Int’l straits=straits used for int;’’l navigation b/t one part of the high seas or an EEZ & another →maritime passages connecting 2 parts of the high seas. They are critical points for movement on, below and above the oceans. 2 kinds of straits
a. Narrow passage of water where the coastal state is on both sides-

b. Strait has 2 diff countries facing each other but close enough to each other to effectively close off what under ordinary rules would be the high seas

2. Doc of transit passage applies: coastal state has virtually no rt at all to interfere with civilian or military traffic, and under no circumstances can such passage be suspended by coastal states 

a. Vessel has freedom of navigation &overflight solely for the purpose of continuous &expeditious transit

b. Ships exercising the rt of transit shall 

i. proceed without delay through the strait

ii. refrain from any threat or use of force ag a state bordering the strait

iii. refrain form anything but normal mode of continuous &expeditious transit unless rendered necessary by force majeure or by distress

iv. Comply with generally accepted int’l regulations, practice, procedures for safety at sea

c. States bordering straits shall not hamper transit passage &shall give appropriate publicity to any danger to navigation or overflight w/in or over the strait which they have knowledge about-there shall be no suspension of transit passage 
d. No transit passage where the strait is formed by an island of the state bordering the strait and the state’s mainland if there exists, seaward of the island, a route through the HS or EEZ of similar convenience w/ respect to navigational and hydrographical characteristics

5. Corfu Chanel Case (UK v Albania)

Background: Corfu is an island, owned by Greece. Right above Greece is Albania. This is all happening right after WWII and right before Cold War. Greece sided with US during the Cold War (so same side as NATO). Albania was a Soviet satellite. Thus, this is a political frontier between the east and the west during the cold war. 

a. Facts: some British ships decide to sail through the Corfu channel. When they do, one of the ships hits a mine& mine explodes, damaging the ship& killing some of the British on board. 

i. What might justify or politically motivate Albania to mine water off its own coast?

1. Trying to est dominance over the area; deter spies

ii. Why are the British ships going there?

1. To see what Albania’s defense are and to prove these are int’l waters

b. Claim: Albania is responsible for putting the mine in the channel. Then the British send mine sweepers in the channel to remove the mines and Albania claims this was unlawful for the British ships to sweep the mines of the channel.

i. The legitimacy of the British passage and sweeping depends on whether this is a strait. Albania says it is not bc there is clearly an available passage to the seaward side of Corfu → unnecessary for this route to be used.  

c. Ct finds mine field couldn’t have been laid w/o Albania’s knowledge, even though Albania denies having knowledge. This does not necessarily make it illegal but it does result in a legal obligation on Albania to notify all others of the mine field and to warn the British ships of the danger AND the lack of warning by Albania results in the breach

d. 2nd issue: did Britain violate Albanian territorial sovereignty by sweeping the mines? Ie Is the British sweeping of the mines consistent w/ innocent passage?

i. If the mines are in Albanian territorial waters, then no other state’s ship could come and dismantle them BUT as it is a threat to shipping, Albania has a duty to warn 

ii. Do we get a different rule when the territorial waters comprise part of an international strait? Thus, is this an int’l strait?

1. Ct looks at various things, including use of the strait. Not how light/heavy the traffic is per se. Finds this has been a useful route and many ships have used the strait, some even regularly, like British

iii. Thus, this is being used as an int’l strait →passage of an innocent ship cant be prohibited during a time of peace
1. BUT UK is not passing innocently-being provocative &trying to deliver a message to Albania

2. Int’l law does not allow a state to assemble a large # of warships in the territorial waters of another state to carry out minesweeping in those waters →UK can’t sweep the waters

In sum

1. Albania can not lawfully mine the Corfu channel-it has an int’l duty to remove the mines &ordered to pay UK compensation for failing to warn of mines

2. UK can not sweep the mines

3. Innocent ships have a rt to be in Corfu Chanel- this was CIL at the time but codified in UNCLOS


4. North-West Passage
1. Canada claims this to be territorial waters

2. US (expresses these opinions by sailing through w/o asking Canada’s permission):

3. Route to Europe is an international passage so every state enjoys, as a matter of right, the right of passage BUT here this has never been regularly used as an int’l passage

4. Only a small part of this area belongs to Canada and the rest is internationally owned. So not Canadian territory at all which is much more offensive to Canadians than 1.
Canals
What type of exclusivity attaches to canals?
1. Before canal was created, it was land so clearly the canal was within one of the state’s territories before it was dug out.

2. Treaties often govern the financing, design, construction of canals

3. Suez Canal Convention B/t Britain, Austria, France, Germany, Italy Netherlands, Russia, Spain, Turkey

a. Egypt is not included in the convention but the canal cuts through its territory 

b. Treaty enshrines rt to free passage, even during times of war, even to belligerents& even without a flag & contracting parties agreed not to interfere with the free use of the canal. Agreed no rt of war shall be committed in the canal or ports of access, as well as w/in 3 radius mi of those ports-the canal was like a time out for belligerents. Parties didn’t contemplate a situation of armed conflict w/ Egypt 
c. Does the treaty apply to other counties who are not signatories? Formally hard to imagine how it could be binding on an country other than the signatories but could say the signatories have created a right of free passage for anyone

d. Egypt though, nationalized the canal & transferred all control to Egypt and attempted to dissolve the orgs managing it before. Egpyt also denied passage to states with which it viewed itself at war w/ or whose policies it opposed-eg blocked Israeli ships
e. US, France & UK objected claiming this was an arbitrary & unilateral seizure by a state of an int’l agency which had the responsibility to maintain &operate the canal. France, UK &Israel invaded Egypt but UN told them to leave, which they did. They were strongly supported by the US. After this, Egypt blocked Israeli ships
Q: What would the ICJ have said? Would they have a basis to say the treaty is CIL bc these countries have agreed &this is traditionally what happens w/ canals?

A: Once dedicated to free passage, a territorial state can not withdraw passage to the canal, but this becomes problematic when the state is at war

*** This did not get resolved judicially with Egypt bc Egypt and Israel entered into s peace treaty but whether the ICJ would have jdx depends on compulsory jdx ***

4. Panama Canal
a. Canal shall never be blockaded AND no acts of hostility within it AND US Military can police along the canal to protect ag lawlessness & disorder 

5. Kiel Canal
a. Canal cuts through the north of Germany, so it becomes a route from Baltic out to North Sea. Before the canal, the route used was much longer-had to go around Denmark-so canal was very useful

b. Treaty of Versailles est an int’l regime for Kiel Canal

c. Said all nations are on equal footing in use of the canal; canal would be maintained free &open for all nations at peace w/ Germany (commerce and war ships) NO impediments shall be placed (except those arising out of police, custom, sanitary, immigration regulations & these regs must be uniform &reasonable)  & Germany can’t charge tolls, other than those necessary for maintaining the canal and Germany must remove any obstacles dangerous to passage in the canal
d. In Wimbledon case, Permanent Ct Int’l Justice declared Kiel Canal had assimilated status int’l strait

6. Wimbledon Case UK v Germany
a. Facts: Eng ship, chartered by France, sought to carry munitions to Poland through Kiel Canal but German Gov refused to allow the vessel to pass through, arguing to do so would violate German neutrality (Poland was at war w/ Russia at this time)

b. PCIJ relies on Treaty of Versailles, which provided for passage for all ships at peace w/ Germany

c. Application: W was a UK ship &UK at peace w/ Germany. Kiel Canal operates like a servitude on Germany’s territory and as such, PCIJ doesn’t see Germany’s allowing UK ships carrying weapons to violate its status as a neutral vis a vis Poland & Russia →the specific encumbrance imposed by Treaty is the controlling obligation here → treaty functions to strip away territoriality from Germany →UK warships can go through the canal
i. PCIJ found the canal was no longer an internal or national waterway, which would have allowed the riparian state to decide the ability of other states to use it; instead, it’s an int’l waterway intended to provide, under treaty guarantee, easier access to the Baltic for the benefit of all nations of the world BUT ships must still be at peace w/ Germany!!

Acquisition of Territory
1. Territory is necessary for statehood; control of territory usually vested on 1 state; exclusivity of territorial control is coupled under int’l law w/a nation’s correlate obligation to protect other state’s interests as they might be affected from that territory

2. Traditional int’l law merely required that states engage in the symbolic act of “discovery” in order to perfect a territorial claim →ignored the rts of indigenous ppl
3. Eventually this changed and effective occupation became the rule=states must exercise effective control of a land territory in order to maintain a claim of title-symbolic title alone was insufficient

a. Island of the Palmas Case-an int’l arbitration to decide the sovereignty of a tiny, isolated island. US claimed title under an old treaty in which Spain ceded the Philippines &US argued that through Spain, it could trace title back to the act of original discovery of the islands. Netherlands claimed title through a series of Ks, which resulted in a sporadic trading presence. Thus, should title be based on discovery doc(old rule) or the principle of effective occupation (new rule)?

i. Arb applied the int’l law in force at the critical time, which was determined to be when the US acquired title-at this time, the new rule was being applied & under this, Netherlands and not Spain had taken more steps to effectively occupy the island →Holland and not US owns island

1. Thus, arb rejected US arg of acquisition through treaty in favor of Holland arg continuous display of sovereignty & thus, had to decide who had a better display: Spain or Holland?

2. Spain’s claim was that they discovered it but there are continuities of sovereignty premised on the lawfulness of discovery SO Spain’s defect is that it never returned after finding the island &putting up their flag 

3. Dutch had been and were there more recently, although still not very much

4. Int’l law’s version of adverse possession: if a state fails to make an effective protest of another nation’s assertion of sovereignty over a disputed territory, title in that territory will vest & may not be challenged later

5. Uti Possidetis= under this, modern states are obliged to follow the original artificial boundaries that the colonial powers in South Amer, Asia and Africa drew. Even though there is an inherent contradiction b/t decolonization &application of uti possidetis, ICJ has said maintaining territorial status quo if often the wisest option to avoid disruption & to promote stability 

6. We used to accepts title to territory based on military conquest &many states in the past voluntarily agreed to certain limitations on the use of their territory but not anymore

7. A state’s land territory includes the air space above it
8. Terra Nullius=a no man’s land, which was ripe for the picking. Terra nullius is no longer rcognized in places where there are people
a. Clipperton Islands France v Mex
i. France claims Lt went to islands & drew up an act, claiming the island for France, which was published in Hawaii. Then he left. A few months later, France issued an expedition to collect guano, but this was never done. Several yrs later, Mex went to the island and raised a flag there

ii. Issue: was the mere discovery by France enough to make it French or was it just a place France had visited but was fine for the taking of Mexico? What does one have to do to claim something that is less than occupied? (no one wants to live on this island)

iii. Mex argues that Spain had discovered it 1st & then passed it to Mex, as the successor state of Spain but arb says unsure if Spain actually discovered it first. Assuming they did, Mex also has to prove that Spain exercised the rt to incorporate island into her possessions &arb says Mex failed to do this →when France found it, island was terra nullius
iv. Thus, did France effectively occupy to acquire the territory? Mex says no &when it found the island, it was still terra nullius.

v. Arb says France did: made it clear that France intended to consider the island her territory by publishing the intention, giving the world notice. Actual and not nominal taking of possession is required & usually this means state est a org capable of making enforcing its laws but if the territory is completely unoccupied, then from the moment the state takes possession, occupation &acquisition is complete-this was the situation here-France never acted as though wanted to abandon territory & actions, although not in a positive manner, were sufficient to acquire land

9. These 2 cases show 2 steps in the inquiry: 1st, look at the degree of habitability of the territory in question; 2nd, compare the occupational activities of the contenders 
10. Legal Status of eastern Greenland
a. Denmark claims it controls all of Greenland. Norway claimed eastern portion. 

b. Denmark claims the territory was occupied by Danish when Norway made this proclamation so Norwegian occupation is invalid

i.  Denmark has for a long time continuously exercised (peaceful) sovereignty over the area without any contest
ii. Norway through treaty or otherwise has herself recognized Danish sovereignty over the whole of Greenland and so can’t now dispute it

c. Norway: area they claimed was terra nullius bc outside Danish colonies limits-ie Denmark didn’t control all of it
d. ONLY matters that Danish had sovereignty on the date of Norway’s occupation

e. A claim of sovereignty like Denmark’s, where not based on an act or treaty, but continuous &peaceful display of State authority requires: the intention &will to act as a sovereign AND some actual exercise of display of such authority

i. PCIJ says Denmark can rely on various treaties it signed as evi of recognition of her sovereignty over Greenland AND as evi of Denmark’s will &intention to exercise sovereignty over Denmark
ii. Ct found Denmark est the 2 elements needed to est a valid title to sovereignty: intent & will to exercise sovereignty & manifestation of state activity
f. Ct finds that on the required date, Denmark possessed a valid title of sovereignty over entire Greenland  

g. Prof says Norway’s claim was problematic bc:

i. Denmark didn’t have to occupy the entire land to claim it bc some pts were un-occupiable

ii. Denmark exercised some legal rt over entire territory: entered into treaties re: entire Greenland

Regulating Land Use 

GA’s Declaration on Permanent Sovereignty over Natural Resources §1803
· Rts of peoples & nations to permanent sovereignty over their natural resources must be exercised in the interest of their national development & of the well-being of the ppl of the State concerned 

· Nationalization, expropriation or requisitioning shall be based on reason of public utility, security or national interest, which are recognized as overriding purely individual or private interests, both domestic and foreign. In such cases, the owner shall be paid appropriate compensation, in accordance w/ the rules in force in the State exercising sovereignty & in accordance w/ int’l law. If compensation gives rise to a controversy, the national jdx of the State taking such measures shall be exhausted and then can turn to int’l ct or arb

GA’s Declaration on Establishment of a New Int’l Economic Order §3201
· Full permanent sovereignty of every state over its natural resources and econ activities. In order to safeguard these resources, each state is entitled to exercise effective control over them &their exploitation with means suitable to its own situation, including the right to nationalize or transfer ownerships to its nationals…no state may be subjected to econ political or any other type of coercion to prevent the free and full exercise of this inalienable right

GA’s §3281
· Eac state has the rt to nationalize, expropriate, or transfer ownership of foreign property, in which case appropriate compensation should be paid by the state adapting such measures…in any case where the question of compensation gives rise to controversy, it shall be settled under the domestic law of the nationalizing State and by its tribunals, unless freely agreed by all states concerned that other peaceful means be used

Caltex (Texaco v Libya)

Arb here look at GA resolutions on this subject →case is an nice ex that GA resolutions can be used to divine CIL
1. Texaco was given a petroleum concession interest by Libya, which Libya later nationalized. Nationalization= an act of sovereignty → did nationalization breach Libya’s obligations to Texaco under their agreements?

2. How and why was Texaco able to compel Libya to arb?

a. Concession contained an arb clause. If there was no arb clause, Texaco could have sought diplomatic protection from US but hard to imagine that US could have compelled Libya to arb

b. Who enforces arb clauses?

i. Arb awards are much more enforceable than ct judgments bc there is a NY Convention for the enforcement of arb awards where a large number of countries are treaty bound to give recognition to arb awards so if there is an arb with Libya and Libya loses, and this results in an award to US, US can take it and use it ag any of Libya’s assets in other countries under NY Convention

3. Issue: is the expropriation (gov taking/modification of an indiv’s prop rts) lawful as a matter of int’l law?

4. Libya’s arg: the ability to nationalize is a feature of sovereignty and every state has the complete control over its natural resources
5. Arb looks at 1803, 3201,3281 &how they were passed-ie how many votes-instead of last in time controlling (if these were statutes instead, would use last in time)

a. Found only 1803 was supported by a majority of the member states. Thus, he found there was a consensus under 1803, which was not present under 3281 (and 3201 was never put to a vote; instead it was just an acclamation) →1803 corresponds to int’l law in way the other 2 do not

6.  Libya has to pay appropriate compensation for the nationalization

Airspace
1. Generally regarded as non-shareable bc of their physical proximity to or intimate interdependence w/ the land masses of nation states. Int’l law allows states to view foreign intrusions into airspace as serious breaches of sovereignty & to respond accordingly 

2. Airspace DOES NOT include outer space →there is some ultimate level of extension of nat’l sovereignty 

a. Resources in outer space viewed as resources as common heritage of mankind-meant to ensure pweacful uses of outer spce. Since outer space is dangerous, some treaties pledge int’l cooperation in safety & rescue fo spacefarers

3. Many countries, including US, have est Air Defense Identification Zones (ADIZ), which require aircraftto id themselves to authorities

4. Use of national air space for civil aircraft

a. Chicago Convention on Int’l Civil Aviation
i. The contracting states recognize that every state has complete and exclusive sovereignty over the airspace above its territory →territorial countries do enjoy claim to their airspace, which means they have the right to exclude others from their airspace

ii. An air carrier in one nation doesn’t have the freedom to initiate scheduled flights to another country w/o that state’s permission

iii. Rule with respect to civil aviation (ie passengers and cargo):

1. Don’t have to ask if you are a non-scheduled civil flight or in transit non-stop across state

2. BUT planes carrying ppl, cargo or mail, can pick up/drop off cargo or ppl, even if non-scheduled, subject to regulations, conditions that State desires to impose

3. If scheduled, need authorization-getting permission from State dept, not aircraft control
5. Eisenhower’s statement: if in territorial airspace, then violating territoriality. He was proposing USSR and US could observe each other so there would be no surprise attacks-this (idea of mutual tolerance on the part of 2 superpowers of surveillance of the air space of each) soon became incorporated into fundamental arms control instruments  
The Environment
1. Int’l environmental law=evolution of general principles, CIL & treaty sources of int’l law  
2. Many int’l environmental instruments promote the use of the precautionary principle=when in doubt protective concerns should prevail &permission for the activity should be denied 

3. Basic Principles of int’l environmental law

a. Stockholm Declaration
i. Earth’s resources have to be safeguarded for the benefit of current &future generations

ii. Environmental protections are for the benefit of mankind (not for nature or animal’s sake)

iii. Have to stop the discharge of toxic& other substances in harmful amts in 

iv. BUT states, under UN Charter & principles of environ law, the sovereign rt to exploit their own resources pursuant to their own environ policies & the responsibility to ensure that acts w/in their jdx don’t cause damage to other states 

v. ALL states should equally work to protect the environment

Thus, a lot like HR law before the HR revolution have an obligation not to spoil the environment of others but int’l law will not say what you can do with respect to your own environment
b. Rio Declaration

i. Rt to development must take into acct the developmental & environ needs of future generations. Environ protection must be an integral part of the development process. Developing countries’ special needs should be given priority
ii.  States should cooperate to conserve, protect &restore the health &integrity of Earth’s ecosystem. States have different responsibilities. States must also enact effective environ legislation. Standards applied by some countries may be inappropriate &of unwarranted econ &social costs to other countries, particularly developing countries.  
iii. States should not be prohibited goods from this country based on the environmental policies of the country where these goods are produced. Also, no environmental dumping-not supposed to export toxic waste to other countries
iv. In order to protect the environ, the precautionary approach shall be widely applied to states according to their capabilities: where threats of serious or irreversible damage exist, lack of full scientific certainty won’t be used as a reason for postponing cost-effective measures to prevent environmental degradation 
1. This was not used by ICJ in following case::
Case Concerning Gabcikovo-Nagymaros Project (Hungary v. Slovakia)

1. Joint damn/canal diversion project on the Danube river. The project was designed to attain broad utilization of the natural resources of the section of the river in order to develop the natural resources and, thus national economies of the parties. 

a. The plan involved diverting 90% of the flow of the Danube into another canal. This would permit larger boats to go up and down the Danube and there would be hydro-electric plants 

b. Treaty entered into in 1977. These 2 countries shared the river as the frontier between the 2 of them

2. In the late 1980’s, after work on the project had begun, things had changed considerably-USSR on its way out and Hungary and Czech enjoying more autonomy than before. Also, an interest in environmentalism began and led to fierce opposition in Hungary to this project and so in 1989, they called the project off. 

3. Czech in a difficult position bc they had spent a lot of money building on their side of the frontier. Czech said fine, we’ll go it alone and revised the plan and began building Element C, which took some elements of the design, including diverting 90% of the water into Czech territory →Czech proceeds unilaterally with the construction.

4. EU intervened and thus the countries agreed to submit the dispute to ICJ.

5. Hungary argues it effectively terminated the treaty when it withdrew and its breach of the treaty was justified by the emerging norms of international environmental law

6. Czech argued termination was unlawful and thus it was entitled, as a matter of self help to complete the project in a way that would best realize the joint plans that Hungary abandoned

7. Thus, are there norms which could potentially cause the dam project, as least as originally conceived to be changed? Ie could Hungary say we designed this based on what we knew at the time, but now with the knowledge of the effects of this on the environment, the treaty should be terminated?
a. Hungary argues its suspension & abandonment of the project was justified by necessity

b. ICJ concedes that the environmental damage occurring from this project was an essential interest but this was insufficient to meet the standard of necessity

i. Necessity requires: grave, imminent peril
1. Peril= risk, material damage

2. Imminent= immediate 

** Prof says the true state of urgency was that the gov could topple bc of anger in the streets, and not the environment → to what extent can a gov justify by necessity a popular uprising in its country? (ie we had to invade otherwise the ppl would riot). Also, is the ICJ being realistic? If there really was an environmental disaster, then would have to take the dam down, but here Hungary does not want to wait until that time bc this would make the whole construction process wasteful. Thus, the imminence standard is inefficient

c. Czech argues it was lawful for it to complete the project using Variant C (ie a countermeasure)
i. Countermeasure:

1.  must be taken in direct response to a wrongful act ag a particular state-this was satisfied here
2. Injured state must call upon the injurer state to discontinue the wrongful act, which Czech did here
3. Countermeasure must be proportional-this was problematic here bc by completing Variant C, 90% of the water was diverted to Czech and this deprived Hungary of its right to equitable and reasonable share of the resources. Czech was really doing what was agreed to by diverting, but the issue was the benefit bc Hungary is now deprived of their share of the power

ii. Thus, the test for the possibility of countermeasure is met BUT this goes beyond the appropriate countermeasures bc Czech effectively took a shared river and devoted it to its exclusive use

8. ICJ finds both parties at fault:

a. Good faith required Hungary to discuss its’ concerns w/ Czech & negotiated some agreement instead of unilaterally withdrawing 

b. Although sufficient circumstances for a countermeasure, Czech’s actions were not proportional 

9. Remedies: treaty is still alive so parties should conform to the terms of the treaty: Hungary should get 50% of the natural flow of the river but also has to pay for their share of the construction. Keeping the treaty alive allows the Ct to find both parties at fault and a reason to order the parties to go back and talk to each other, instead of deciding who was right. 

Q: are environmental concerns of the type of necessity that will ever succeed?

Q: Did the ICJ do the right thing? Is pacto su servanda appropriate here-always necessary to hold parties to the K obligations? Ct said here that there was no good reason for Hungary to get out of the treaty

1. Could argue they should be allowed to get out of the treaty bc they were not in charge of the gov when the treaty was created. Both counties were controlled by USSR when this treaty was made →really a unilateral decision

2. If we view these 2 as newly independent states emerging from colonialism, not clear that we would hold them to a treaty that was entered into by their prior colonizer the way it was held here

3. Also the self help that Czech resorted to forces the final outcome reached here in some sense



Transboundary Pollution



Trail Smelter Arbitration US v Canada-case decided before ppl thought in terms of environ law
1. Consolidated mining corp (privately owned Canadian corp) located close to US border. During its operations, emissions from factory would cause damage to US trees &farmland. Parties went to the int’l joint commission for a settlement; decided that the co should limit its outside emissions &Canada should pay US damages BUT little changed so US and Canada entered into a treaty to create a tribunal to determine some legal issues
2. Arb between Canada, not the co polluting, & US →to what extent is Canada responsible for the pollution that crosses over the border when the perpetrator is not the state but a private actor? (demonstrates that a state could be responsible for acts of national/co)

3. Which law should apply? US or intl?

a. US & int’l law basically the same on this issue, so can apply US-very little int’l law on this exact issue but lots of answers in US law bc many situations in US law similar to this one-ct agrees to use US law

b. Conclusions: 

c. Canada is responsible for conduct of co →a state can be responsible for the acts of an entity in its borders
d. No state has the rt to use or permit the use of its territory in such a manner as to cause injury by fumes in or to the territory of another, when the result is serious &the injury is est by clear &convincing evi
e. To the extent that the co damages Canadian nature, domestic law controls

Q: Brazil destroy the rainforest? 

A: Classically (traditionally) yes bc its in their own territory. The green answer is no, they should not be able to take advantage of a resource that is enjoyed by human kind and that the rainforest is enjoyable on its own. The greens thus argue for a duty to maintain things like the rainforest-benefits the rest of the world if Brazil has to keep its forest pristine but then Brazil asks for compensation for this obligation bc Brazil does have the right to develop its territory and natural resources. Also, other places like the US and Europe reached high levels of development when there was not much regard for environmental concerns

Climate Change
UN Framework Convention on Climate Change-US is a signatory

1. Signed in 1992 and effectively committed the parties to study the effect of greenhouse gases and to cooperate in climate changes but it did not set quantitative limits on what countries could emit-almost immediately after the convention was signed, a lot more science came in, suggesting climate change was a more dire threat than what was perceived at the time. 

Kyoto Protocol-US is not a signatory to this


1. Imposes quantative limits on how much gas each state could emit. Wanted all countries to share the pain of the restrictions on greenhouse gas emissions. Those with large forests would get credit for the oxygen producing capacities and the debate also involved whether countries could trade the extra amount that they had left over from their limit. Also, it was expected that the wealthiest countries would have to do the most and the developing counties could continue in their econ development and not bear as much of the burden. US argues that the burden was disproportionately placed on the US and Europe but Europe has accepted the burden. Kyoto continues to function and the rest of the world is tightening the greenhouse belt but the US outside of CA has not implemented any restrictions on greenhouse gas emissions-interesting that the rest of the world is wiling to enter into extra costs while the US is not

State Responsibility
UN:

Article 1: every int’l wrongful act of the state entails int’l responsibility for the act

Article 2: int’l wrongful act is either an act or omission that it

1. Attributable to the state under int’l and

2. constitutes a breach of an int’l obligation of the state

Article 3: characterization as an int’l wrong is governed by int’l law-such characterization is not affected by the characterization of the same act as lawful by internal law

Art 4-conduct of any state organ shall be considered conduct of the state under int’l law, including judicial action so judicial authorities can take actions that violate int;l law. Give the prevalent practice of judicial independence, judges often feel duty bound to give judgments according to domestic law w/o considering int’l law even though action may violate int’l law. Also, decisions by constituents states can give rise to central gov state responsibility so something that CA does, if it violates int’l law can trigger the state responsibility of the US. Thus, even if it is constitutionally responsible for a fed state to comply with int’l law, all states must comply with int’l law.

Art 5: an individual who has authority-his decisions are acts of states if acting within that capacity in that particular instance

Art 7 conduct of a person empowered to exercise auth shall be considered an act of state if that person acts in that capacity even if it exceeds its authority or contravenes instructions (ie Condoleezza Rice-even if she acts contrary to Pres’ instructions, US still liable for her actions)

Art 8-conduct of a person/group is considered an act of state…

Art 9-conduct carried out in th absence or default of the official authorities

British Claims in the Spanish Morocco
1. UK exercising diplomatic protection on behalf of its subjects who were injured by acts of Spanish bandits in Morocco. UK arg Spain was negligent in not protecting its subjects-comes out of the law of protection of aliens &has to do w/ Spain’s obligation to effectively provide order 
2. Rule: no state is under a duty to provide perfect security. Int’l law does not attach state responsibility to imperfect administration of justice and particularly in the case of an insurrection. The state’s obligation to provide protection is diminished in that situation-like buyer beware in times of insurrection. However, the state is required to exert vigilance as is at it’s disposal. Thus, where there is a lack of due diligence, state responsibility could attach but it is a function of the circumstances and a fn of the means at the state’s disposal

Corfu Channel Case- British ship that entered into mine field in Corfu channel and was damaged by the mines: Ct said Albania owed a duty of warning re: mines to the ships &bc Albania failed to give this warning, it gives rise to state responsibility to Albania to pay compensation to UK for this

Thomas H Youmans Case US v Mex

1. American killed by a mob in Mexico. Mexican soldiers involved/participated in the mob.

2. Even though a soldier is acting with state authority and thus would expect a soldier who is carrying out an act with that authority could give rise to state responsibility but the ultra vires act of refusing orders and participating in the mob activity, means that while the soldier could be liable under Mex domestic law, for acting outside the authority and participating in th mob, arbitrator finds no state responsibility

Jean Baptiste Caire Case
1. French man had a boarding house & one of those boarding was a Mex general. He asked for money and whe he didn’t get it, he kidnapped and killed the Frenchman. France argues Mex should be liable for the murder. 

2. Mex said not liable bc: murderers were not part of military forces and alternatively they acted ag orders and their action was not related to the Mex revolution

3. Ct said they were liable bc: murderers acted in their capacity as military officers & even though they act did not further the goals of the revolution could not discharge Mex from its responsibility. They are acting in their capacity as military officers (Prof says this is a debatable factual inquiry) 

Differences?

1. 1st case-as soon as you start disobeying our orders, no longer acting in our capacity, and no state responsibility. Also bc this was a mob scene, harder for Mex to exercise control.

2. 2nd case-acting within capacity and so state responsibility. Officers were part of Poncho Villa’s crew. They seem to focus in this case on a negligent supervision issue. If it’s just one bad guard, it’s horrible but its not international responsibility-no one can expect that everything to be prevented all the time but if it starts being systematic then 2 theories develop: that it’s desired by the state or that its is just negligence

**Foreign sovereign immunity takes place at the domestic level and would counteract state responsibility (pena case)**

Should Mex be responsible for military officers?

Acts by Non-State Actors

1) Iran Hostage situation US v Iran 915 
1. US embassy raided by armed group of students, which resulted in considerable damage to Embassy; seizure & confiscation of Embassy archives; the forced seizure of consular &diplomatic personnel, including 2 Americans. The assault lasted 3+ hours &repeated requests were made for help to Iranian Foreign Ministry but no Iranian Security Forces were sent. Iran said they had no control over the groups and did not tell them to do this. These facts are non-controversial-no one thinks Iran planned to take over the Embassy and that it was really just a spontaneous act by students. 
a. Act could be imputed to Iran if it was est that the militants acted on behalf of the State, having been charged by some competent organ of Iranian State to carry out a specific operation-not here 
b. Ct rejects the idea of imputing the act to the State via the religious leader, Ayatollah Khomeini, who declared it was up to the students to attack the US &this was referenced by one of the attackers afterwards-would be going too far &the attackers claimed credit for the attack themselves 

HYPO: If a few days later, they took over from the students, it might well have been no state responsibility on the part of Iran. Problem here was the detention of US embassy workers for 200 days and so it was no longer tenable that there was no state knowledge of this-thus state couldn’t discharge itself here bc of the length of time.

2. Initiation of the attack is not imputed on Iran but state violated its int’l obligations by not acting

a. Under the Vienna Convention: Iran, as the receiving state, had to take appropriate steps to ensure the protection of the US embassy & staff. Also, the receiving state is under a special duty to take all appropriate steps to protect the premises of the mission ag any intrusion or damage& to prevent disturbance of the peace &the receiving state shall take all appropriate steps to prevent any attack on a diplomatic agent →Obligations on Iraq to provide protections to the US in Tehran by CIL and specific Treaty provisions. 

3. State was responsible for the US embassy personnel even if the original takeover was done without their control or permission or knowledge

2) Yeager v Iran
1. Yeager working in Iran &at that time, US citizens in Iran were subjected to harassment & violence by Iranian militants. He was kidnapped by “Revolutionary Guards”, who wore regular clothes but had arm bands associated w/ the new gov. 

2. Iran says kidnappers were not authentic or affiliate w/ Iran

3. Komitehs, followers of Ayatollah Khomeini, were given positions w/in state structure after the revolution

4. Rule: attributability of acts to the State is not limited to acts of organs formally recognized under internal law-under int’l law, state is responsible for acts of persons, if it’s established that those persons were in fact acting on behalf of the state-even if the persons were only exercising elements of governmental authority, even without official authority. 
5. Ct says Komitehs or Guards were acting on behalf of the new gov, or at least exercising ekements of gov authority in the absence of official authority, but which the Gov must have known about &didn’t specifically object to 

6. Burden then shifted on Iran had to show they were not acting on behalf of gov but failed to prove this →under int’l law, Iran can’t tolerate the exercise of gov authority by Komiteh &at the same time deny responsibility for the wrongful acts committed by them 
3) Nicaragua v US Military &Paramilitary Activities in and ag Nicaragua

1. US initially supported gov in Nicaragua but changed its mind after gov began supporting guerilla attacks in El Salvador. Armed opposition grew in Nicaragua &Nicaragua contended that US effectively controlled the activities of these opposition groups (contras) &that certain acts were carried out by the US and not the contras →Nicaragua argued US violated UN Charter &CIL by not refraining from the use of force & for intervening in the internal affairs of Nicaragua. US argued it was using the rt of collective self defense


2. ICJ finds that even though the US heavily supported the contras, no evi that US actually exercised control to justify treating the contras as acting on behalf of the US. ICJ says even if US was fully planning the whole operation, it would still be insufficient to attribute the contras’ acts to the US bc w/o more evi, these acts could have been committed w/o the control of the US →for conduct to give rise to legal responsibility of the US, it would in principle have to be proved that that State had effective control of the military &paramilitary operations in the course of which the alleged violations were committed. 
  

a. Contras were not seen as mercenaries but as acting their own political agenda
Circumstances Precluding Wrongfulness

Rainbow Warrior New Zealand v France

1. Facts: Rainbow Warrior=Civilian vessel which was a Greenpeace ship but not flying a flag and was damaged by two explosive devices. France has resumed underground nuclear testing on some islands & Greenpeace, among others opposed this →Greenpeace ship went into the zone to try to observe France conducting their atomic testing and France took this very seriously and had 2 secret agents blowup the ship. Thought no one was on board but one person was thus a murder. NZ, already opposed to atomic testing and outraged that French would do this in NZ port. 2 agents arrested and convicted and NZ and France settle-2 secret agents are to be banished to a secret island in the pacific for 3 years-their return to France before this time was subject to the consent of NZ. This case deals with the anticipated return of the 2 secret agents back to France and not the lawfulness of the French action bc it was universally agreed that it was an unlawful action.

2. Issue: the pretext by which France returned these 2 agents early, without the consent of NZ

a. 1st agent: got sick. 1st, France sent a med team to the island but it concluded agent needed more care & felt his condition justified emergency care from a French hospital so he should be allowed to leave island. A NZ doc examined him & found no such emergency.

b. 2nd: became pregnant and France felt island couldn’t provide the necessary med exams and care she required. Her father was also dying & France felt, “for obvious humanitarian reasons”, she should see her father before his death. 

3. NZ argued France breached 3 obligations, with respect to BOTH agents

a. France failed to seek in good faith NZ’s consent to the removal of the 2 agents from the island

b. Removing the agents from the island w/o NZ’s consent was a breach

c. The continued failure to return the agents was a breach

4. France admitted not getting consent but argued that the reasons for removal were necessary & the special circumstances under which the transfers were made were such that there was no illegality to the removal. Also, there were legitimate reasons which prevented the agents return to the island. 

5. Arb says that 3 conditions must be satisfied with respect to each agent for their removal to be lawful:
a. Exceptional circumstances of extreme urgency involving med or other considerations of  an elementary nature, provided that prompt recognition of the existence of such exceptional circumstances is obtained from the other interested party, or is clearly demonstrated

b. As soon as reasons of emergency have disappeared, must reestablish the original situation of compliance

c. There was a good faith effort to try to obtain NZ’s consent 

6. 1st agent: arb finds that removing him was not a breach of obligation to NZ BUT France committed a material and continuing breach of its obligation to NZ by failing to return him

7. 2nd agent: NZ would have consented to her return if it was necessary to provide proper med care for her in light of pregnancy & a NZ was to examine her before her return BUT NZ was never asked its consent for return bc her father was dying, as France was obligated to do. Thus, her removal was a breach of obligation & there was nothing in the record to justify not returning her after her father passed. 
8. Arbitrator finds that France has state responsibility for its action. Ct said France only breached obligations with respect to the pregnant agent and again when the agents were both not returned. Ct says that it may be that her father is really sick and this might have been justified by the consent of NZ, which never happened. With the 1st guy, they said his release was ok even without the consent of NZ →they bought the imminence of the med emergency more than the fact that the 2nd agent’s father was dying 

Counter Measures 960
Very imp in int’l law bc there is no int’l enforcement. An act that otherwise would be wrongful but is justified by another country’s prior wrongful act-it’s a self help idea. There is no world policeman to command or coerce obedience to int’l law rules; instead, States and other actors rely on a combo of mechanisms to win respect & compliance w/ these duties. 

· Before 1945, countermeasures through armed force were common (eg Naulilaa Incident) However, allowing states to judge other’s conduct on their own caused substantial [problems & there was a tendency for hostilities to escalate in these situations so the UN Charter specifically abrogated the “right” of States to engage unilaterally in the threat r use of force as a means to command other nations to obey or respect int’l legal obligations

· 2 types of countermeasures have developed: 

· Reprisals-an illegal act in response to another state’s illegal act. VCLT also supports the use of an illegal act in response to another state’s earlier illegal act-only where there has been a material breach of an agreement can another party terminate or suspend performance. Still must be proportional
· Sometimes, states take a reprisal ag the nationals of the offending nation, residing within the state’s boundaries. Eg US seized Cuban nationals’ assets in the US after Castro’s rise to power 

· Retorsions-an unfriendly, but legal, response made to another nation’s illegal act. These are relatively uncontroversial in int’l law. Ex. Withdrawing embassies or ambassadors; withholding voluntary aid, economic sanctions-no state can claim it has a legal rt to trade w/ another state so sanctions are lawful

Art 22: The wrongfulness of an act not in conformity with an int’l obligation towards another state is precluded IF and TO THE EXTENT that the act constitutes a countermeasure taken ag the latter state in accordance w/ Ch 2, Pt 3 BUT can never violate jus cogens.

 Art 49:-not for revenge, or punishment or damage-only as an inducement to restore compliance. 
Art 50-countermeasures don’t affect the obligation to refrain from the use of force; to protect fundamental human rts

Art 51-must be commensurate with the injury suffered, taking into acct the gravity of the int’l wrong & rts in question

 Art 52-notice, first warning obligation; offer to negotiate; can’t be taken if the dispute is pending before a ct or if the dispute has ceased; but the injured state can take urgent countermeasures necessary to preserve its rights

Art 53

965 The Naulilaa (Portugal v Germany) Special Arbitrational Tribunal

1. During WWI-German official and 2 German officers killed by Portuguese-as a counter measure, German Governor (this is taking place in German West South Africa) there ordered an attack and destroyed forts etc in Portuguese territory. Portugal contended that the reprisals were unjustified and that Germany was responsible for the damage caused by the invasion. Ct investigated and found the Germans’ deaths was all due to a misunderstanding caused largely by the fact that the Germans didn’t speak Portuguese &the Portuguese officer who fired believed himself to be in danger.

2. Germany was found to be responsible-not counter measure but a reprisal. To be a valid counter measure, there would need to be  violation of int’l law and since the Portuguese killed the German officers by mistake, this is not a violation of int’l law which gives rise to counter measures or it does, but the act was terminated (so it happened but it’s over) so counter measure not appropriate. There was no warning to Portugal and the attack was disproportionate-this illustrates the general hostility to counter measures 


a. Evaluating Reprisals:



1. Justification: a necessary condition for the legitimate exercise of the right of reprisals is the violation of a rule in international law. 




a. No justifications here, because the deaths were due to an accident caused by misunderstanding



2. Necessity of request to redress the injury: reprisals are illegal if they are not preceded by a request to remedy the alleged wrong-there is no justification for using force, except in the case of necessity




a. Germany argues that it met this requirement because it sent a message to all German posts re: the German officials’ deaths &this notice, which must have reached the Portuguese authorities, should have been sufficient warning. Arb finds this insufficient.



3. Proportionality: reprisals that are altogether out of proportion with the act which prompted them are excessive and therefore illegal. 




a. There was an “obvious lack of proportionality” to the arb

3. No one spoke the same language to apologize. Arb said states could engage in forcible reprisals in response to illegal acts, but only after demands for redress had been made to the offending nation, and only in a way that was proportional to the injury.

Thus, for an action to be a legitimate counter measure

1. Presence of a international wrong

2. Notice
3. Proportionality
966 Cysne Portugal v Germany (1930)

1. 1915: Portuguese cargo ship in the English channel and stopped by a German submarine who examined its papers and then sunk the ship. German court held the capture to be ok under the law-cargo was considered contraband


2. At the beginning of WWI, German, Britain etc declared that they would adhere to the provisions of the Declaration of London of 1909. Then in 1915, before these events, German published a decree, in which, as a measure of reprisals she enlarged the list of contraband to include what was found on the Portuguese ship. 

3. German: this tribunal had no jdx bc German ct already declared Germany’s actions to be lawful →res judicata


4. Portugal invoked Treaty of Versailles in which the Allied Powers reserved the rt to examine all decisions & orders from that German court, whether affecting the property rts of nationals or of neutral powers. In terms of the merits, Portugal argued Germany violated Declaration of London bc: violated rule not to destroy neutral prizes and to make sufficient provision for the safety of the crew; putting the “contraband” item on the list was contrary to the Declaration of London & so the ship was immune from destruction; cargo wasn’t liable for capture as it wasn’t consigned to a giv contractor or other agency

5. Brought to arb & ct found Germany responsible and Germany had to pay compensation. They found the sinking of the ship to be an unlawful reprisal. Putting the cargo item on the list of contraband violated int’l law bc the item had uses besides war purposes. Reprisals are not admissible ag neutrals. No legal justification for reprisals except when they have been provoked by an act contrary to int’l law →NOT admissible unless ag the state held guilty of the original violation of international law. The reprisals in this case were aimed at neutral subject as Portugal hadn’t violated any rule of int’l law in relation to Germany.
Case Concerning the Air Services Agreement of March 27, 1946 between US and France (US v France) Arb Not covered but I read it anyways (
1. US argued that France violated the agreement by not letting PanAm airlines to fly airplanes smaller than 747 between London & Paris. France argued the change of plane size was not authorized by the agreement. After unsuccessful negotiations, US suspended French flights to LA which were authorized by the 1946 agreement.

2. Tribunal held that the US had a right to change the plane size under the 1946 agreement.

3. Did the US have the right, then, to suspend French flights to LA authorized under the 1946 agreement?

a. If a state views a situation as a violation of an int’l obligation by another state, the 1st state is entitled, within certain limits set by int’l law re: use of armed force, to affirm its rts through counter-measures.

b. All counter measures must be proportional to the alleged breach. Tribunal thinks it has to take into account not the importance of the questions of principle arising from the alleged breach as well as the injuries suffered by the companies concerned-insufficient to just compare the losses suffered by Pan Am bc of the suspension with the losses the French suffered as a result of the counter measure. 
i. US actions were not disproportionate

c. Duty to negotiate before taking counter measures. Sometimes this duty is more specific than the general duty to negotiate-look to the treaty. Here, 1946 agreement provided for a continuing consultation, especially on issues of potential controversy, and a special consultation requirement is imposed when a dispute has arisen.

d. Many think that while arbitral or judicial proceedings were in progress, recourse to counter measure, even if limited by the proportionality rule, was prohibited. That is, if the proceedings form part of an institutional framework ensuring some degree of enforcement of obligations, the justification of counter measures will undoubtedly disappear, but this is bc of the framework and not just bc engaged in these proceedings.

4. Here, US proposed arbitration & arb finds that even when arb is set in motion unilaterally, implementation may take some time, and during this period counter-measures are not excluded; a state resorting to such measures, however, must do everything in its power to expedite the arbitration. The arb found US did just this →US had the rt to suspend the French flights from LA

Consequences of Responsibility

Art 29-the legal consequences of an int’l wrongful act do not affect the continued duty of the responsible state to perform the obligation breached. Thus, even if have to pay compensation, still have to continue to observe the int’l legal obligation-can’t buy your way out of the obligation; even if the state complies w/ its obligations to cease the wrongful conduct & make full reparation for the injury caused, it is not relieved of the duty to perform the obligation breached. 

Art 30-the state responsible for the internationally wrongful act is under an obligation:

a. Cease the act, if it is continuing

b. To offer appropriate assurances & guarantees of non-repetition, if circumstances so require

Ex. Avena and consular notification cases-not just that US ceased the notification that time but also they wanted assurances that this wouldn’t happen any more.
State responsibility-a good prohibition case was the Alone case-Canadian ship carrying liquor from Honduras into Louisiana and the ship was de facto owned an controlled by a group of US citizens (ie a mob) but it was a UK flag vessel sunk by the Coast Guard. Arbitrator found the sinking of the ship to have been an unlawful act. 

1. Why was it unlawful to sink the ship?

a. UK and Canada and US not at war so a ship intercepted on the high seas without war can not be sunk but does the ordinary viability of a vessel on the high seas lifted bc the ship was engaged in rum running, something illegal. 

b. Also this was a very disproportional act so even if can make an arg that there was int’l wrongfulness to the extent the ship was engaged in rum running and that the US could intercept the ship and enforce its prohibition, sinking the ship is going too far. Could they have seized the ship on the high seas and sold it as a matter if int’l law (how it worked in the drug wars)?

i. In situations where a ship is pointedly rum running in your territory there is an argument that states can exercise police powers on the high seas

ii. To seize and sell possible they will still be liable

iii. Captain and crew were not American and arbitrator seems to think they were innocent and the party chartering the boat, who were American, were the wrongdoers but prof says hard to believe the captain wouldn’t know

iv. Thus, this was unlawful bc this was an inappropriate act on the part of the US-could argue it was a counterarg ag the violation of their anti-alcohol laws but it was still disproportional to sink a foreign flag vessel. If US vessel, then only domestic problem 

2. US asked to pay 25,000 and asked to acknowledge the illegality of the act and to apologize to the Canadian government 

a. Arb decided no money was to be paid in respect of the loss of the ship or the cargo and the money was to be paid for the captain and the crew as they were not party to the conspiracy-money paid to Canadian gov and up to them to determine how to distribute it, if at all 

b. Captain did not own the boat-owned by the mob

c. If US does not apologize,

Reismann essay pg 1029
1. He raises something not traditionally part of int’l law-should there be state responsibility by a belligerent to pay compensation to injuries to civilians?

2. He argues yes-all innocent injured parties should be paid as soon as possible. There is a general obligation to compensate for unintended injuries to civilians and state shall be responsible fir all acts committed by persons forming part of its armed forces

3. The law of war traditionally tolerates the signif possibility of unintended injury to civilians. According to Hague rules of Warfare make the requirement to compensate is conditional on a violation of the laws of war

4. Not proposing changing the law of war; just saying maybe should think about compensating innocent civilians bc right now the answer int’l law gives is tough luck when the belligerent makes a good faith mistake and destroys your house. Making a mistake in war is not a war crime and not something that gives rise ordinarily to notions of state responsibility

5. Law of war does impose a requirement to discriminate between civilians and the enemy but it does acknowledge that mistakes happen

6. He says compensation in humanitarian law should be conceived on 2 levels, with 2 measures of damages: 1st belligerent must compensate injured noncombatants or their survivors promptly in proportion to the degree to which each caused the injuries suffered. Also, compensation should be conceived as a sanction for violations of treaty terms
Bederman: State responsibility: an int’l claim arises when:  

1. an act or omission

2. attributable to a State

3. wrongfully violates a duty owed under int’l law to another state or its nationals, when

4. it is the cause of the claimant’s injuries

5. and there is no justification to excuse it 

Issues with such claims:

3. Admissibility: Whether a particular claim is admissible ultimately lies w/ the State bc it chooses: whether or not to bring the claim; whether or not to subsequently settle or compromise it; whether to handover the proceeds to the victim or pocket them for its own account  → sometimes the hardest part is getting one’s government to make an int’l claim ag another State

4. Claimant’s nationality: State can only address a claim on behalf of its nationals. Today a dual national can bring a claim ag one of her states of nationalities provided it was not the dominant and effective state (Merge)

5. Waivers of diplomatic protection: Host states often require the alien specifically disavow any rts to diplomatic protection in the event of a future dispute as a condition for accepting foreign investment. Ie Calvo Clauses &discussed below!!
6. Attribution: Assuming that a party can shoe that its claim is otherwise admissible, the question is then of demonstrating that the respondent state is actually responsible for the act which gave rise to the claim. This is required bc under int’l law, host States can’t be the absolute guarantors of safety for foreign visitors →conduct must be attributed to the state. 

a. Int’l cts have ruled that when any gov official or agent engages in an act affecting the rts of aliens, even if that conduct is illegal or ultra vires under the laws of the host States, it is still attributable to that gov

b. State responsible when it’s manifest that police authorities failed to take reasonable measures to protect the lives & property of foreigners

c. EG ICJ contributed the taking of the US Embassy in Iran by Iranian militants to the Iranian gov, even though it tried to deny that activity

7. Wrongfulness: different standards of care imposed on host States depending on the nature of the conduct affecting the rts of aliens. 

a. Common situation: host state’s law enforcement system or judiciary failed to operate properly & so a foreigner’s rts were affected →procedural defects can amt to a denial of justice

b. Most cts say state is required to exercise the same care in protecting foreigners as it would in protecting its own similarly-situated nationals 

i. E.g. Consular notifications-Vienna Convention on Consular Relations est substantive standards for txt of foreigners by a host State. 
8. Causation and defenses-there must be a causal link b/t the wrongful act or omission attributable to respondent state and the injuries incurred by the claimant. Defenses can be assumption of risk, comparative negligence
Remedies for International law violations
1. Satisfaction-the bad nation admits its wrong-doing and undertakes to conform its future conduct to int’l law norms

a. Many int’l tribunals will routinely order satisfaction as the sole or primary remedy for many forms of int’l law violations. 

b. Satisfaction is like a declaratory judgment action, or a clarification of the content of an int’l law rt or duty

2. Restitution-affirmative order to a nation to engage in certain remedial conduct

a. Eg Avena Mexcio v US-ICJ found US systematically violated consular notification requirements for criminal suspects under the Vienna Convention on Consular Relations & said US had to review and reconsider the claims of these criminals. Ct said US could use the method of this review but had to account for the violation. Ct said satisfaction was insufficient to remedy these wrongs.

3. Monetary Damages (typical remedy in int’l law). Sometimes, in the form of a settlement, where the gov can make amends without admitting any int’l fault or liability. Or a state can settle a large number of claims with another state by making a lump sum agreement-the recipient state will then distribute such funds to its national claimants through a domestic claims institution
4. Compensatory damages (including interest now)  usually awarded for violations of int’l law obligations

998 Reparation

Injury=any damage caused by that act, including any material (damage to prop, financial interest) or moral (loss of loved ones, intrusion on one’s home, individual pain & suffering) damage

Art 31-responsible state is under an obligation to make full reparation for the internationally wrongful act-injury includes any damage, whether material or moral

Art 32-responsible state may not rely on the provisions of its internal law as justification for failure to comply with its obligation under this part [dealing with state responsibility]
Art 34-full reparations for the injury caused by the internationally wrongful act shall take the form of restitution, compensation and satisfaction, either singly or in combination

Art 35-a state responsible for an internationally wrongful act is under an obligation to make restitution, that is, to re-establish the situation which existed before the wrongful act was committed

a. is not materially impossible;

b. doesn’t involve a burden out of all proportion to the benefit deriving from the restitution instead of compensation

→ there is a presumption that restitution is the correct remedy as opposed to damages. 

Art 36-compensation-Restitution is first and then what can’t be repaired by restitution, can compensate for. Compensation is to cover any financially accessable damages including loss of profits insofar as it is established. A ct/tribunal which had jdx over a claim of state responsibility has the power to award compensation for damage suffered.
Art 37 Satisfaction-is restitution or money don’t work can always apologize! Satisfaction shall not be out of proportion to the injury and may not take a form humiliating to the responsible state. This is not a standard form of reparation bc most injuries caused by internationally wrongful acts can be fully restored by restitution and/or compensation
1002 Factory Case Germany v Poland 
       1. Agreement b/t Germany & a Bavarian company to set up a factory in which Germany would have interests-lands were to be acquired on behalf of Germany & registered under its name. Germany eventually transferred its rts to a German company. Under Treaty of Versailles & Geneva Convention, Poland was obliged to respect German private interests in her jdx but was allowed certain expropriatory privileges, which allowed her to seize property of German nationals (although couldn’t liquidate it) → Poland passed a law concerning the transfer rts of Germany and in regards to the factory, it gave it back to the Reich and so the company lost control of it. 
        2. This case is about what the appropriate compensation is for the expropriation.  Not just the amt on the day of expropriation plus any time after that-that would be the appropriate remedy for a lawful expropriation but this was unlawful so that value might be the value today had the expropriation not taken place. Thus, had compensation been paid or not is the issue-not restitution but the idea that the damages would be measured on a contrary to fact, what if the wrongful act had not taken place value. 
· Int’l law has not recognized PD

· Restitution can take many forms, including return of territory, prop, persons, restoration etc.

Party causing injury should be obliged to assume a civil liability to the victims and their survivors, proportional to its responsibility-innocent victims are entitled to repair of their injuries and the repair should not come from int’l communion but from the party that decided to reduce its own exposure and contain its own injuries by shifting the danger &consequent
Law of War 

2main categories of law of war:

Jus ad bellum-law on the use of force-governs when is it lawful to go to war or under what circumstances is it lawful to use military force? Includes the ancient just war doctrine (that some wars are just and others not). This is now mostly UN Charter law and so called post-9/11 law. 

Jus in bello-int’l humanitarian law.  This is the law of the Geneva Conventions that deal with the txt of civilians, combatants, prisoners of war-that part that deals with prohibited weapons. Even if legal to fight, not lawful to use poisonous gas

Charter establishing UN, arising from WWII 

Article 2(4) This is the cornerstone provision of the law of war-all member of the UN shall refrain in their int;l relations from the threat or use of force ag the territorial integrity or political independence of any state or in any other manner inconsistent with the purposes of the UN →general prohibition on the use of force so no State is permitted to conduct hostilities and that any dispute in int’l relations would be resolved peaceably and it was meant to be a categorical prohibition on the use of force

Art 51-EXCEPTION for self defense

Nothing in the character shall impair the individual or collective rt of self defense → the rt of self defense is preserved even under the general probation ag use of force BUT it is qualified-if an armed attack occurs (so limits the rt of defense to situations of armed attack ONLY, so presence of armed attack is a prerequisite) ag a Member of UN until Security Council has taken measures necessary to maintain int’l peace and security. Some argue that this means there is no rt to self defense until after SC has taken necessary measures

1. Before 9/11, if an armed attack was imminent, could use force in self defense so didn’t have to wait until an attack but this was still a very limited doctrine and as if imminence of attack satisfied armed attack requirement. Since then, the requirement of imminent armed attack as been eliminated, at least according to US

These 2 provisions are consistently debated

Art 24: In order to ensure prompt and effective action by the UN its members shall confer on the Security Council primary responsibility for the maintenance of int’l peace and security and agree that in carrying out its duties under this responsibility the Security Council acts on their behalf

**All 5 permanent members must agree on an action for the Security Council to act. If they do not agree any effective Security Council interference can be blocked. So this looks good on paper but it is a system that is dysfunctional almost from the start**

Art 25: Members agree to accept and carry out Security Council decisions-so an extraordinary power and means when the Security Council makes a decision all member states are bound 

Art 39: Security Council shall determine the existence of any threat to peace, breach of peace, or act of aggression & shall make recommendations, or decide what measures shall be taken to maintain or restore int’l peace & security

Art 40: In order to prevent an aggravation of the situation, when there’s an int’l dispute, Security Council may, before making recommendations, call upon the party to comply with such provisional measures as it deems necessary/desirable
Art 41: Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions-it may call upon UN members to apply such measures. These can include: complete/partial interruption of econ relations, rail, sea, air etc communication & the severance of diplomatic relations
Art 42-imp! In the event that measures not involving armed force are not effective the Security Council can take measures by air, sea, land etc as may be necessary to maintain or restore int’l peace & security →so in some sense the Security Council has the ultimate war making power →expected military action to be controlled by and determined by the security council. 

** This system only worked well once-first Iraq war-Saddam invaded Kuwait and wanted to incorporate this into Iraq and US convinced other countries (other member states) to expel Saddam from Kuwait so this one time, the security council was able to act bc the members of the security council agreed. But usually every country that is up to mischief has a protector on the Security Council. 

UN model-everyone would contribute military assets to th security council command and then no one would misbehave but this never happened-there was not a general contribution ever and so never been a permanent force at the UN’s disposal. Security Council has just been able to authorize particular acts in the State

Aggression versus Self Defense

Aggression (Art 1, GA Resolution)-use of armed force by a State ag the sovereignty, territorial integrity, or political independence of another state, or in any manner inconsistent with the Charter. The following acts are classified as acts of aggression: invasion or attack of armed forces by one State of the territory of another State; blockade of ports or coasts of a State by the armed forces of another State. 
Self Defense
1. 

1. Reactive Self Defense-use of force measures taken in reaction to armed force by another state-expressly provided for under the Charter. (ICJ even purported to further limit the rt to self defense in Nicaragua case by requiring “armed attacks of a significant scale” →prohibiting unilateral acts of SD in response to “low-level” warfare.  Ct apparently reasoned that int’l violence would be minimized if the legal threshold for resort to SD was set higher rather than lower
2. Anticipatory SD: “do unto others before they do unto you”. Allowing this inevitably means replacing the required prerequisite of armed attack w/ the subjective perception of a threat of such an attack →left to the sole judgment of the state believing itself about to become a target, was so palpable, imminent, & prospectively destructive that the only defense was its prevention 

3. Pre-emptive SD: claim rt to use unilaterally, and without prior int’l authorization, high levels of violence to arrest incipient development that it not yet operational, hence not yet directly threatening, but that if permitted to mature, could then be neutralized only at a higher & possibly unacceptable cost →threshold= conjectural possible attack

Ex. US attack on Iraq

Pg 1053 Factors int’l law review looks at to evaluate acts of SD (all of which are unilateral)-done on a case by case basis
1. Degree of threat presented

2. Availability of a meaningful organized int’l response

3. Urgency of unilateral action to prevent/deflect the attack

4. Proportionality of the means chosen to the necessity presented by the threat 
Humanitarian intervention doesn’t require demonstration of a real or conjectural threat ag an intervening state(s)
Post 9/11 law on the idea of preemptive/preventive self defense:

1. 9/11 shifted the response to terrorists from a criminal response to a military response. 

2. Will the second Iraq war change the requirements of imminence-making imminence a non-requirement and allowing a country who declares itself bound to the making of weapons of mass destruction enough or is such an attack just a blatant illegal action?

An authorization of force by the security council only has practical meaning unless there is someone who is willing to clean up the problem-the UN can not tell anyone to clean up a problem so the int;l problems that get addressed are those that particular nations are themselves willing to intervene on →selectivity is underlying this system →this system requires a lot of self help. 

BUT the guiding principles to determine whether anticipatory or preemptive SD are ultimately legitimate uses of SD are:

1. Necessity

2. Proportionality

3. Discrimination

 
1.
Cuban embargo 1062
1. Soviets started bringing missiles and sited them in Cuba, ie closer to the US. Kennedy reacted by saying that US would blockade Cuba to prevent these ships from going through. A blockade is an act of war, which is why this was being called a quarantine. To call this a blockade it would concede that US had taken an act of war. This was an act of war ag Cuba and US had not been attacked. 

2. McDougal sets the case for the US-no imminence here and the US response was found by him to proportional given the directness of the threat, and, importantly, it was reversible, and it was indeed reversed when the Soviets stepped down. Also, US was reacting ag a threat from Soviet Union, not Cuba & the clear objectives of the Soviet Union in bringing military power into the Western Hemisphere were clearly expansionist.
 1069 Excerpt on Nicargua case

Nic claiming US had violated 2(4)-all nations shall refrain from the use of force ag a state-US argues it was exercising self defense. Art 51 says nothing shall impair the rt of individual or collective SD if there is an armed attack → purported to be a claim by the US of a collective SD. Collective SD arises out of post WWII treaty agreements-an attack ag one NATO nation is deemed to be an attack ag all NATO, so with countries that engaged in a mutual defense treaty, an alliance, every member of the alliance would be able to exercise SD in the event of an armed attack


Thus, US arguing that it was exercising collective SD on behalf of El Salvador, bc Nic attacked El Salvador which triggered the rt for an attack and this triggered the exception of the prohibition. 


What was the problem w/ US’s claim-usually the victim makes an express request for SD- here El Salvador did it but after the US had already engaged in its SD actions  →a country cant enter into a country on the pretense that it was helping a country that was attacked unless it is asked to do so.
ICJ case-Iran v Mexico (Case Concerning Oil Platforms)


Based on the Tanker war which took place in the Persian Gulf, during the Iran-Iraq war. Kuwait was afraid to sail in this area bc countries were attacking each other but many other state’s vessels were attacked in the process. Kuwait thus asked US to re-flag some of its ships to US-one of these was hit-US blamed Iran & attacked Iranian oil platforms. 


Most oil tankers, even those that are owned by US based oil co, fly foreign flags of convenience-usually Liberia or Panama, partly bc of tax reasons, regulatory reasons and bc those countries don’t require proof that the ships be registered 


There is a fiction that a ship is integrated into the state whose flag it flies so that an attack on a ship is an attack on the country whose flag it flies


During this war, US got oil from Iraq and wanted to keep the oil flowing from them. So US re-flagged most of the tankers with the US flag. In the end even if flying a US flag, not registered with the US but it was thought the ships needed to be re-flagged so that the US navy could accompany them and so that an attack on any one of these ships would be an attack on the US. 


This case arises on the tankers flying a US flag, arguably illegitimately, and the US determined that the missiles fired on the ship were from Iran. Iran denied this and blamed the Iraqis →the basic facts were contested. Assuming arguendo it was an Iranian source missile that hit a tanker properly flagged by the US, what can the US do?



US effectively blew up two Iranian oil platforms in reaction to the attack on their ship. 

1st Q: Is the attack on US ship an armed attack triggering the ability of the US to use SD?

       US argues it was acting in SD and that the country acting in SD should be afforded discretion as to how it goes about SD. US claims the platforms were used to collect information on vessels and the Ct notes that the US was more broadly engaged in conflict wit Iraq and so the attack on the oil platforms was not justified.    


ICJ says no-even though it’s an act of war, to shoot a missile at a ship and hit it, that’s not the issue-must have an armed attack to trigger the right of SD. Something more than a ship being hit is needed to constitute an armed attack. Even if it is an armed attack, the US response was not necessary or in proportional-not a legitimate countermeasure. Not proportional bc US only had one ship damaged. US also had to show that that its actions were necessary based on the armed attack made on it and that the platforms were a legitimate military target open to attack in the exercise of SD. ICJ says not necessary to protect essential security interest of the US since these actions constituted recourse to armed force (and not SD) ICJ finds insufficient evi to show that Iran led the attack, aimed specifically at the US.
1078-Doc of Humanitarian intervention-can a state use force for humanitarian reasons? Is Art 51 the exclusive justifying circumstance for the use of force, meaning in SD the only justifying reason for the use of force? 

States use this doctrine a lot to justify initial uses of force ag other states in order to protect their nationals or to stop mass genocide or other significant violations of fundamental HR. Humanitarian Intervention has long been authorized by int’l law where essential rights are habitually violated. 


Uganda-rescue if a plane by Israeli military. The wrongfulness of the Ugandans was established and there was a sense that it was situation of great urgency and Israel didn’t have any political gains in Uganda beyond liberating the plane and there was a special link of nationality between the Israelis who carried out the operation and those on the plane so there is a factual distinction-is humanitarian intervention more readily available or just available when using use of force to eradicate its own nationals or can it use force for those not its nationals


Iran- US mission to liberate the hostages in the US embassy. This was a military failure but its an example of an intervention. Iran had not attacked the US, unless you argue that the attack on the Embassy was an attack on the US, but as this was not a traditional attack under Art 51


Grenada-part of the reason US gave for invading was to protect US students who were studying there


Kosovo-most recent and problematic ex of the doc of humanitarian intervention. There, struggle between Serbs and Albanian-Kosovo: there was a perception in the US and elsewhere that atrocities in Bosnia were being repeated and so military intervention was necessary to avoid genocide. There was no Security Council authorization for military force in Kosovo but had there been, not clear we would be talking about humanitarian intervention as there is some self justifying rationale for Security Council action bc it has the power to take steps to est peace and security. But politically, as it happened, the Russians and perhaps even the Chinese, had signaled that they would veto any force authorization in Kosovo so NATO (a collective SD institution est to protect North American) sent forces there and this lead to the bombing of Belgrade and former Yugoslavia launched a whole series of cases in ICJ attacking the legitimacy of the war.  



The war was controversial but not, in the US and Europe, as to the propriety of going to war, but that it was an air war and even with high technology there is a lot of collateral damage and mistakes made often and virtually no causalities on the NATO side so there is some thought that fighting an air war in order to reduce casualties on the air side magnifies causalities on the land side. Nevertheless, the war was justified for humanitarian reasons or at least given the grave humanitarian concerns and the deadlock in Security Council and that genocide had to be stopped, it was justified.

Q: how does self determination relate to the law of war? 


After the cold war, some argue that states can intervene on behalf of democracy. The idea that one can use force to topple bad guys either as a genera prescription or just when its convenient, is still problematic but it is argued and urged as a kind of unstated, unwritten exception for the use of force, which is all that the Charter provides.

The Responsibility to Protect (1088-89)
This is the rage in int’l law and basically says that a state or stats or the int’l community must intervene and it’s mapped on a series of notorious events that were disregarded by the int’l community (ie Darfur) so can we id circumstances where the humanitarian threat is so severe that not only does a rt to intervene arise but also a duty to protect? Of course this is problematic bc there is no general or community military and so as long as militaries remain arms of states, we’ll only have isolated incidents of this and not really a duty

Basic Principles (as proposed by a group of int’l political leaders in 2001)
1. State sovereignty implies responsibility, and the primary responsibility for the protection of its ppl lies w/in state itself

2. **Where a population is suffering serious harm, as a result of internal war, insurgency, repression or state failure, and the state in question is unwilling or unable to halt or avert it, the principle of non-intervention yields to the international responsibility to protect**
In Iraq, this would seem to suggest that the US should not withdraw but should stay 

3. Foundation for the responsibility to protect, as a guiding principle for the int’l community of states, lie in:

a. Obligations inherent in the concept of sovereignty

b. Responsibility of the Security Council, under Art 24 of Charter, for maintenance of int’l peace & security

c. Specific legal obligations under HR& human protection declarations, covenants, treaties, int’l human. law

4. Elements: responsibility to protect embraces 3 specific responsibilities 

a. To prevent-address both the root& direct causes of internal conflict &other man-made crises (most imp)

b. To react-respond to situations of compelling human need w/ appropriate measures which may include sanctions & international prosecution, or even military intervention

c. To rebuild-provide full assistance w/ recovery, reconstruction etc.

5. Principles for Military Intervention
a. Must be serious, irreparable harm occurring to humans, or imminently likely to occur:

i. Large scale loss of life (w/ or w/o genocidal intent) that’s caused by state action or state neglect or a failed state situation

ii. Large scale ethnic cleansing carried out by killing, rape, acts of terror

b. Primary purpose must be to halt/avert human suffering. Better to have support of region& victims 

c. Military intervention justified only as a last resort, after non-military options have been tried

d. Use minimum necessary intervention to secure the defined human protection objective

e. Must be a reasonable chance of halting the suffering which has justified the intervention

f. UN Security Council approval must be sought 1st before any military intervention 

g. 5 permanent Security Council members should agree nit to apply the veto power, when their vital state interests are not involved, to obstruct passing resolutions authorizing military intervention for human protection purposes when otherwise there is majority support

h. If Security Council rejects/fails to deal w/ proposal in reasonable time, alternatives are:

i. GA consideration of the matter in a Emergency Special Session

ii. Action w/in area of regional/sub-regional orgs, subject to seeking Security Council authorization after

Counter-argument: humanitarian intervention is done only when it serves the national interest of the intervening state. Some think this is a double standard which must be eliminated but the presence of this mixed motive doesn’t detract form the fact that some such interventions might help local populations (ie Kosovo) & trying to eliminate this double standard might only work by eliminating all humanitarian interventions

Qana
1. Hezbollah fighters fired rounds near a UN compound (w/ many Lebanese civilians) & Israeli officials mistakenly thought that one of their units had lost some members. Israeli forces moved positions and fired back in defense, but mis-targeted and killed over 100 refugees in the compound
2. Before Israeli forces fired, evi that they were able to confirm that one of their targets was within 300 meters of the compound &before firing, the Israeli commander sought permission, which he received. Giving this permission broke the rules of engagement, which preclude using such weapons within 300 meters of a UN area, but apparently Israeli leaders thought this was justified bc they thought a ground unit suffered casualties 
3. The GA condemned the Israeli military attacks ag civilian population in Lebanon, esp at Qana, which violated the rules of int’l humanitarian law pertaining to the protection of civilians. GA found Lebanon is entitled to appropriate redress for destruction &Israel is responsible for the compensation

4. Notes: 

a. Noncombatants are a key object of concern of contemporary humanitarian law, yet the law is proving ineffective for incidents like these bc of intersecting technical &political factors

b. According to some commentators, knowledge of the presence of the noncombatants would severely restrict the choice of weapons to be used bc the application of a relatively undiscriminating weapon in this context, though it might be the only one that could be deployed rapidly enough to help the patrol, could cause great loss of civilian life. Under this argument, the choice of more discriminating weapons is legally required, even though it probably means increased loss to the soldiers using them to defend themselves

c. Israel disagreed w/ this- record showed Israel was willing to defer to humanitarian considerations as long as there were no direct threats to its units-though it expressed regret for the deaths of the refugees, it didn’t acknowledge improper action 

HYPO: threat to 12 soldiers from the vicinity of a UN compound w/ 800 refugees

a. Law of war would require; that the presence of the 800 civilians would render that target as impermissible but the cost of this might be (ie for the military commander by deciding not to fire) a suicidal decision in effect

b. Proportionality arguments: can you kill 100 civilians to save 12 soldiers?? Law of war seems like you can (of course not targeting civilians) Classic limits to the law of war: don’t attack civilians and don’t engage in acts that are likely to harm civilians. There are certain things that are broadly recognized that make up the law of war-ie no poisonous gas

c.  Under the law of war, the sacrifice of these civilians would not be justified 
Geneva Conventions (1949) 

Common Article 3

     Persons taking no active part in the hostilities including members of armed force who have laid down their arms shall in all circumstances be treated humanely, without any adverse distinction founded on race, color, religion, sex, etc → following are prohibited at any time, in any place w/ respect to such persons

1. violence to life & person, in particular murder, mutilation, cruel txt, torture

2. taking hostages

3. outrages upon personal dignity, esp humiliating/degrading txt

4. sentencing & executing w/o judgment from a regularly constituted court, affording all judicial guarantees recognized as indispensable by civilized ppl

    Wounded & sick shall be collected & cared for  

→Implicit in this is one of the profound and bedrock understandings of the law of war is combatant immunity-someone who has surrendered must be treated humanly and passing sentences and carrying out executions are prohibited 
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 Protocol 1-protection of victims of int’l armed conflicts-US is not a signatory to this protocol. 

Art 50-defines a civilian-anyone who doesn’t belong to one of the other categories and in doubt assume a civilian. Presence w/in a civilian population of those not considered a civilian doesn’t deprive the population of its civilian character

Art 51 (1) (2) (3) (4)...Civilian population shall not be the object of attack-acts/threats of violence designed to spread terror through civilian population are prohibited. 

              Indiscriminate attacks are also prohibited, which are:

a. those which aren’t directed at a specific military objective

b. those who employ a means which cant be directed at a specific military obj.

c. those means whose effects can’t be limited& so can’t discrim

Ex. Bomb attack in a village, town; attacks ag civilians by way of reprisal is prohibited 

classic int’l law says until you take a direct part in the hostilities, you are considered a civilian and deserving of all of these protections. Taking means more than wishing one side would win. If you put something on your house, still a civilian but you’ve put your family in a position where they will most likely be sacrificed without issue

Indiscriminate Attack:

             Attack by bombardment; attack which can be expected to cause…

(7)-human shield-presence or movement of civilian population shall not be used to render certain points or areas immune from military operations, so not supposed to surround the fort with 1000 of civilians so it won’t be attacked but if this is violated and civilians are used, doesn’t relieve the other from the obligation to avoid an indiscriminate attack, so this doesn’t authorize an attack that otherwise would be an indiscriminate attack they are still considered civilians
** if one side plays dirty, other side has to still be clean and this has always been true so just bc one country resorts to a prohibited means, this doesn’t relieve the other country from the legal prescriptions ag this

Wall cases-2 cases in parallel-highly charged and controversial cases dealing w/ the implementation of the “2 state strategy” as a solution to the Israeli-Palestinian conflict. Solution was a wall or fence (called wall in ICJ case which connotes Berlin Wall and fence by Israeli cts-that fence is not permanent and would be dismantled when the conflict ends) Motivated by the rise ag civilians by terrorist bombers both in Israel proper and the settlements of the occupied territories. Both cases arise out of int’l law and int’l humanitarian law. 

Advisory Opinion by ICJ on the legal consequences of the construction of a wall-ICJ thus responding to a Q that has been posed by the security council-what are the legal consequences arising from the construction of the wall being built by Israel, the occupying power, in the occupied Palestinian etc. bottom of pg 1109. GA can ask the ICJ whatever it wants and is asking about the legality of measures taken by state of Israel, which is a member of UN. But GA can ask anything and it’s not limited to relations among UN members. 

1. Can always investigate the placing of a matter before the ct in the form of an advisory opinion. When we look at ICJ, general principle is that it doesn’t have compulsory jdx so every country can decide if it wanted to submit to jdx of ICJ generally or on an ad hoc basis. Thus not involuntarily dragged to ICJ without some kind of willful submission to ICJ’s jdx. So when there’s an advisory opinion is this a proper or improper evasion of the principle that a country would not have submitted itself to the ICJ’s jdx. Israel argued it didn’t submit itself to ICJ jdx either generally or in this specific instance for adjudication on this issue/action-so when GA poses this question to ICJ is this an evasion of this basic principle not the be submitted to jdx ag its will. 

2. GA’s question is quite open ended. What are the legal consequences….they give the ICJ the max range to assess legal consequences that may or may not be found under any source, There’s a bit of are you still beating your wife here 

3. Issue: since the territory was not clearly under the control of any sovereign country before Israel took control over them during 6 day war, not like one state took control from another. Politically, this was not about the idea of building a wall per se-there are int’l law arguments there but they are way ahead of their time, that there is a right of free movement, that might come to pass or be generally recognized so any physical barrier would impede this-look at Arizona and wall with Mexico. Conventional int’l law says every state has the right to control its borders and can limit who it lets in-no one other than a national of that state has a right to enter that state as a matter of int’l law so the idea under this of having some kind of barrier is not bad. Thus, US building a wall with Mex would be ok.

4. Here, though wall didn’t correspond with an int’l recognized int’l frontier as with Mexico and US. Also doesn’t correspond to the Green Line which was the generally accepted limit order b/t Israel and Palestinians-in parts to follows the green line closely but in parts, the plan for the route of the wall moved considerably into territory not formally part of Israel to encircle Israeli settlements on the West Bank, in the process impeding access for Palestinians to freely travel within Palestinian territory and it was perceived as a political signal, perhaps properly perhaps not of Israel’s territorial ambition for separate states. Israel has consistently denied this-said motivation was purely for providing security ag terrorists threats and not meant to prejudice settlement disputes when the eventual 2 state solution comes into place but bc it circles the territory, it is very tied to the hotly contested settlement and the thorny dispute over when the settlements will be dismantled. 

5. Problem is not of a frontier wall but of a wall that divides up territory that GA considers to be occupied territory.

6. This is an advisory opinion but it’s an extremely political opinion. 

7. Art 2(4) Prohibition on the use of force is the 1st piece ct picks: but note that the emphasis is not on the blanket prohibition on the use of force but on the use of force ag the territorial integrity of any state (para 87 ph 1111) cites a GA resolution-no territorial acquisition resulting from the threat or use of force shall be recognized as legal BUT this reformulation is missing something imp-2(4) speaks to the territorial integrity of the state but there is no state here so whatever is going on here its not ag the territorial integrity of the state. Jordan not making a claim to West Bank etc-only state affected is the to be born state of Palestine-could argue there is enough intention to create a state but this is a bit problematic and prof says leaving this part out seems to be on purpose. This is a signal by the ICJ that a eventual territorial claim extended might be problematic if it’s done unilaterally. 

a. No one is pretending that there is a Palestinian state today-not Israel or Palestinians. 

b. Eventual territorial state may not correspond to the Green Line-Bush has said it will not correspond and there will be some areas that will be annexed to Israel but the point is that while some territorial settlement could be permissible as a matter of int’l law arising out of a treaty that might give birth to a Palestinian state but a unilateral action to take this territory, even though not belonging to a state before 6 day war, is not ok- is not terra nullius

8. Int’l humanitarian law-gives a long discussion about whether the 4th Geneva Convention is formally binding in this predicament. The validity of the 4th Geneva Convention doesn’t seem to be contested in the domestic Israeli case but there is a lengthy discussion here-tied to the discussion of whether this is an occupation and what does this mean. Goes to whether this a 4th Geneva occupation because then the legality of the settlements is problematic

9. What’s the relevancy of the ICCPR during a period of armed conflict and to what degree is Israel treaty bound to recognize ICCPR in this particular context-ICJ says the (111) ICCPR applies to territories where authority is being exercised by another state

10. What makes this situation more complex is the ultimate justification proffered by Israel for the wall-security concerns-to what degree to these concerns justify derogations from humanitarian law and int’l human rights law?

11.  134-ct concludes the wall will impede the freedom of movement they’re entitled to under ICCPR but this is subject to military exigencies so there is balancing going on and the ct recognizes this justifications but includes some of the demolition which took place to construct the wall was not militarily necessary

1. Consequences: Israel must ensure freedom of access to holy places; stop construction of the wall; stop destroying homes to construct wall; obligation to return lands → generally concludes that Israel is to terminate route. Holds that legit security conditions can justify the construction of a barrier even where a barrier departs from the green line but the Ct also asserts the relevancy of the law of belligerent occupation and the special duty and obligations that the Israeli commander owes to the Palestinian population- para 35-no issue of the applicability of 4th Geneva 

2. Recognizes a tension b/t justifying security motivation which led to the construction of the wall and the heavy effect on the population and seeks a legal means of assessing how these conflicting norms can be balanced.

3. Pg 1135-ct engages in a proportionality analysis. Says balancing security benefit to Israel (the wall has been successful in reducing the number of terrorist attacks) ag burden placed in Palestinian population. Then goes through a 3 part test in deciding whether the burden caused by route of the wall is  proportionate to the benefit-these tests are CULMULATIVE

a. 1st-appropriate means test-objective must be related to the means-means used must rationally lead to the realization of the objective 

i. Ct says this raises a question of military expertise and so the ct will defer to the military commander’s assessment that building this wall will achieve some security advantage-so there is some benefit to doing this and so the ct finds this part satisfied

b. 2nd means used must injure the individual to the least extent possible →least injurious means. Q is there any other means that would achieve the same benefit at a lesser burden to the Palestinian population? If you can show an alt route that provides the same amt of protection but is less burdensome, must use this latter route. There is actually a second alternate route before the court (not in book’s excerpt) that was less burdensome to Palestinians than the route proposed by Israel

i. Ct again defers to military commander-who rejects the alt because found it to be less effective

c. 3rd Proportionality-relationship between the burden (being shouldered by Palestinians) ag the benefit that accrues to Israelis protected by fence

i. Ct concludes that the proposed route fails because the alt route proposed while somewhat less effective from a security perspective is dramatically less burdensome. Ultimately it is the presence of an alternative that caused the ct to decide that this proposed route is bad

d. Mechanism ct has used here isn’t restricted to int’l humanitarian law. In 3rd element can be looked at from cost benefit analysis standpoint: cost (burden to Palestinians) and benefit (protection for Israelis). 1st test (rational means) effectively says given some cost, is there any benefit? Pretty easy test to meet. If no benefit at al, then it’s irrational to do it so if some benefit can be found, this passes 1st test. 2nd test (least restrictive means)-compare 2 measures-in this test, only concerned with the cost! So if X is cost of gov’s route, and Y is the cost of alt route, then is there any alt Y whose cost is less than the challenged measure but the benefit of Y must be greater than or equal to the benefit of X. Thus, if the alt route had equal security benefit but proposed less of a burden, then the proposed measure would fail this test but the only alt that are relevant are those that are equal or more effective. The proposed alt here was admittedly less effective so gov’s route survived. 3rd test: looks at the relationship of the challenged measures cost to benefits to the alt cost to benefit relationship. Thus even though the benefit of the alt is somewhat less than the gov’s proposal from a security standpoint, the cost to Palestinians is MUCH less and this overall relationship convinces the court that the gov’s measure couldn’t stand. The proposed measure passes 2 bc the alt is not as effective but it fails 3rd bc of the relationship and that alt is better

Ex. X costs 1500 farmers a path but saves 40 Israeli deaths.

Y displaces 100 farmers but avoids 38 deaths. 

Clearly Y is less effective-measure X survives least restrictive means bc Y is less effective. From a security perspective X is better but from a cost perspective, Y is better. The decrease in the effectiveness of the measure is substantially less burdensome so this would have passed under ct’s logic and X would fail. 

This court case is part of int’l law bc a decision of an int’l tribunal and also balancing int’l demands and if this analysis is appealing, could be applied elsewhere. Does ICJ opinion trump this ct in the int’l arena? Both cts have the route as proposed to be illegal (but Israeli ct mandated gov come back with a new route, so remedy was just relocating the route whereas advisory opinion seems to say no wall at all). Some would say ICJ, anything it says gets more respect than anything any national court would say bc it’s the paramount court in int’l law or could argue ICJ is just one voice in a discussion of international law and national cts also participate in this discussion and depending on how articulate a national court is, may agree with that. Not on equal footing but one doesn’t necessarily silence the other. 

Both of these cases were argued at the same time-decisions came out within a month of each other so not like one influenced the other. 

Authority of the security council-can it pass a resolution declaring wall is illegal and needs to be destroyed as long as it has found a threat to int’l security. Doesn’t need to go through ICJ first-SC can tell Israel you have 48 hrs to dismantle the wall-only legal predicate is a finding of a threat or breach of int’l security-SC is only constrained by int’l peace and security

International Criminal Law pg 1141
Nuremburg-judgment of the ad hoc tribunal established after WWII to try the German leadership

What’s the charter being referred to here? 4 allied nations got together and made an agreement to create this tribunal and the Charter are the rules governing this. This was unprecedented-the idea that they would be charged with something was new bc before, such criminals would have just been shot. This charter identified the crimes over which the tribunal had jdx but that is very close to establishing the crimes themselves-3 major categories of crimes: crimes ag peace, war crimes, crimes ag humanity. 

1. 1st judgment-crimes ag peace. This was the 1st and foremost charge ag leadership-fighting a war of aggression. The emphasis in contemporary int’l criminal law is crimes ag humanity to the extent that we’ve almost forgotten the crime ag peace. The asserted crime was the planning and waging of war of aggression-when Germany attacked Czech and then Poland-these were considered to be unlawful in the sense that those attacks on those nations gave not only rise to state responsibility to Germany but also in the sense that they gave rise to individuals responsible-HUGE leap-one thing to say Germany violated int’l law when it attacked Poland etc but another thing to say that this act was so unlawful and of such character as to impute individual responsibility such that military leaders who participated in these decisions would hang

2. In many tyrannical states, military service is compulsory → always have to look at how far up or down the chain of command you go-this was an issue then and now. Ordinary foot soldier who crosses the line into Czech-no crim responsibility there but how far do you extend crim responsibility? Not obvious. 

3. This Charter didn’t purport to work like a crim statute to make things criminal but said there are crimes out there and we’re placing these crimes within jdx of this tribunal but if the crime of aggression is out there, where is it? If the charter read like a crim statute, this would be problematic because would be applying ex post law which offends every legal system-can’t criminalize actions of the past. Can’t say we decided what you did was illegal and now we’re going to hang you for it. If this is to be a legal procedure, there must be some criminalizing procedure that precedes the bx

4. Prosecutors thus argue that what these ppl are being individually liable for was in fact criminal before they behaved-a treaty signed after WWI in which countries said they would outlaw war. So said bc this was violated by waging an aggressive war, this was an int’l crime and there was no diplomatic protection for int’l criminals so they could be liable. Thus, even if you could show it violated int’l law for Germany to attack these countries, it was legally unprecedented that the individuals making these decisions would be individually responsible. In some ways could argue that the evil was really an evil of individuals →carves away responsibility away from states

Nuremberg- and the portion that dealt with the crimes of aggression and then the book gives the judgment with respect to war crimes and crimes ag humanity-this was unprecedented-the idea that there would be individual criminal responsibility and international criminal tribunal were both novel ideas but by and large int’l crim law administered by an int’l crim tribunal was dormant until the 1990s and the 1st 2 ad hoc int’l crim tribunals were est-one for Rwanda and one of Yugoslavia and then int’l crim law administered by an int’l crim tribunal re-emerged-these 2 tribunals were controversial as to their legal foundation-both est by a resolution of the security council-by and large the security council is relatively unencumbered with respect to actions it seeks to take ag members of UN and anything falling under it’s competency to maintain int’l peace and security but to est int’l tribunals was constitutional by analogy-security council purported to est institutions, albeit ad hoc, and not clear that the security council could change constitutionally, ie the Charter, on its own motion. Also there already was a judicial body (the ICJ) so this was another problem. The charter clearly doesn’t explicitly give the authority to security council to establish a tribunal but could argue that est new tribunal contributes to int’l peace and security, which is what security council is charged with but whether criminal trials contribute to peace and security is arguable. Counter arg to crim responsibility is some nasty person who should step down as opposed to step down and you’ll be sent to the Hague and will be imprisoned, so there’s a pragmatic functional objection to this but specifically with these 2 tribunals, did the inception of them help or hurt or was it indifferent?

     In Germany, there were two kinds of trials-those that were set up for certain levels of officers where it was like they were being tried in Germany and the other was Nuremberg but 2 issues: authority and why this is appropriate. 

War of aggression-commonality of Germany and Japan’s construction of territorially grandizing involving the subjugation of the people/inhabitants and Poland was used as an ex so the idea that you would create a greater Germany and subjugate all others (ie French etc) Thus, Germany attacking, incorporating and subjugating Poland and Czech and then ran a strict regime full of atrocities is considered a war of aggression. 

                This term has never been defined by courts-some argue the war in Iraq is a war of aggression but can accept WWII as a war of aggression in both Asia and Europe (Japan did what Germany did in Asia)-the legal challenge of Nuremberg is it is a victor’s court-no one said try the victor’s generals etc for their mishaps. 

2 theories of these tribunals which were established by the Treaty of Londoin, which was signed by the 4 victors

1. occupying powers

2. is thi like pirates where crimes can be tried by the collective states so like US, UK etc all collectivizing their individual sovereignty to create a triubunal when really doing together what each could do individually

Crimes ag humanity are war crimes (humanitarian law governs wars)

Rome Statute-doesn’t formally define crimes but grants jdx over these categories of crimes-the crime of genocide, crimes ag humanity, war crimes war ag aggression

    Articles go into detail about crimes ag humanity and genocide and war crimes but nothing is said about what constitutes war of aggression so it is available has a theory that ICC has jdx ag war of aggression criminals but nothing adds to defining it but now can look to what Nuremberg found to be war of aggression

These ad hoc tribunals are still up and running and conducting trials and are housed in the Hague, where they function.  But bc of these “birth defects”-constitutional, institutional legitimacy doubts that when it was proposed to est a permanent inter’l criminal tribunal through a security council action was a no go-they didn’t want the permanent ct to have the same kind of doubts as the ad hoc tribunals and security council doesn’t do anything that US didn’t support but US supported ad hoc tribunals but not the permanent-part of the reason for support of ad hoc was US serviceman would never be called in front of those but with a permanent one, no such protection. 

Thus, the new generation for these ad hoc tribunals is treaty source (ICC)-it does exist but hasn’t had a trial.

What are the ICC’s issues? 

1. Wont have a Nuremberg effect anymore in terms of stipulating the crimes bc with Nuremberg and the ad hoc tribunals and the development of human rights law, it’s easier to say to a ∆ you know genocide is wrong and there is law out there and so not subject to an ex post facto because this was clearly established as being wrong so part of these crim elements in art 6, 7, 8 in ICC treaty solve the problem or attempt to even though they’re not criminal statutes-trying to put a ∆ on sufficient notice so the concerns  in Nuremberg are not brought up again. 

2. The terms by which ICC has jdx over the nationals of a signatory state-so if a national of a signatory state, you’re subject to the jdx of the ICC. Another theory is that anyone who commits an act in the territory of the signatory states is within jdx of ICC so while American is not subject to ICC bc US is not a signatory but if American commits an act within one of the territories of a signatory and they can bring the American before the ICC (not sure how) he will be subject to jdx. This says nothing about how an American will be brought before the ICC (ie how they will render him) but once he is rendered before the ICC, it has jdx-no one can enforce this. Thus it is long shot for an American to be brought before the ICC

3. US position is that US cts marital are adequate to render what justices merit for violations of the law of war by US military personnel

4. Once signed the ICC, can’t go back and sign it after the fact-US could not go and sign the ICC on behalf of Iraq after capturing Sadam. 
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