International Law Outline
I. How is International Law Made and Applied?

A. International law derives largely from customs

B. There are some treaties that can be statute-like, but they tend to be particularized 

C. Treaties

1. They can be like contracts (voluntary), but we will find that in an interesting way, they can be like statutes – they can come to be seen as compulsory, even to non-signatories 

a) A treaty is only formally binding against the parties

b) But to the extent that a treaty restates customary international law, it can be (arguably) binding against everyone 

c) It suggests in an evolutionary manner, something like legislation 

D. Statue of the ICJ (See page 13)

1. operates in a court-like manner to adjudicate issues between nation states
2. established with the notion that some subset of those conflicts could be adjudicated
3. Article 38 of the ICJ Statute
a) Legal instrument that establishes the ICJ (which is the judicial organ/arm of the UN)
b) Sits in the Hague
c) Successor court to what was known as the Permanent Court of International Justice (from the League of Nations)
d) Tells us the sources of law that the ICJ can draw on in adjudicating disputes between states
(1) International conventions (whether general or particular) establishing rules expressly recognized by the contesting states
(a) Treaties, conventions, accords, pacts
(b) nations expected to carry out their treaty obligations
(c) pacta sund servanda(bedrock principle of international law that underlies the ability of nations to create international legal obligations among themselves
(i) presumption that countries can create legal obligations for each other by engaging in a legal document/treaty

(ii) definition:  treaties must be observed in good faith
(2) International custom (evidence of a general practice accepted as law
(3) General principles of law recognized by civilized nations
(a) Note:  the statute specifically says “law” and not “international law”(this means that it is referring to principles found in national/domestic law
(b) Examples:  notions of estoppel, res judicata, and others found in virtually ever legal system 
(4) Subject to provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations as subsidiary means for determination of rules of law
(a) Subsidiary means - suggests that these are less important 
e) Not a treaty so that in a sense, it is a form of secondary law (since its one level removed from treaties as a source of law)
f) No stare decisis requiring the court to follow its prior opinions or precedent, in international law
(1) BUT:  ICJ cannot make international law—it can only determine the law that states have created through treaties, custom, etc.
g) No independent enforcement mechanism
h) Article 93(1) of UN Charter(all members of the UN are ipso facto parties to the Statute of the ICJ
4. How is international law “like” municipal law?  How does it differ?

a) International law derives largely from customs 

(1) It is different than the specific statutes we have domestically (not the same written and other qualities that we have here)

(2) There is no such thing precisely like legislation in international law

(3) There is no way for the people’s voice to be translated into direct law on an international level

(4) This is a meaningful difference 

(5) There are some treaties that can be statute-like, but they tend to be particularized 
b) The essence of the difference b/w legislation and contract 

(1) Contract is voluntary participation 

(a) Note:  This may be a fiction, but its one that we operate under (you sign it, you are bound) 

(2) Legislation is obligatory (has a compulsory aspect) 

(a) It is passed, then we are all bound 

5. Customary International Law (How is it formed?)
a) One of the main forms of international law
b) Examples:
(1) Right to freedom from torture 

(2) Law of war that protects civilians (i.e., prohibition against targeting civilians) 

(3) Prohibition against genocide 

(4) Prohibition against slavery

(5) Exclusivity of airspace

(6) Immunity of ambassadors 

(a) ** The validity of these propositions are independent of any treaty (even though many of these have treaties/conventions that address them specifically)

c) Treaty law by its nature only binds the party to the treaty whereas CIL is binding on the entire international community
d) Compulsory element to CIL—purported to be universal—doesn’t depend on treaty or voluntary act
e) Intrinsically not written
f) Depends on custom, not on decisions
g) States created CIL through their voluntary practices accepted as law
h) General making of CIL must include two elements:
(1) a physical act (state practice), AND 
(2) a mental component (opinio juris or the belief that they are acting in conformity with an international legal principle)
i) CIL arises from state practice consistent with state application
(1) Must show:
(a) States practice in a certain manner and they act because of a belief/perception that they are constrained by that norm
j) Evidence of opinio juris
(1) Perception that a given behavior is required by law or is legally obliged
(2) Acts must be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it…the states concerned must therefore feel that they are conforming to what amounts to a legal obligation
k) CIL is something that evolves
l) Is Article 41 of the Statute an independent source of jurisdiction?
(1) Article 41:
(a) The Court shall have the power to indicate, if it considers that circumstances so require, any provisional measures which ought to be taken to preserve the respective rights of either party. 
(b) Pending the final decision, notice of the measures suggested shall forthwith be given to the parties and to the Security Council 
(2) Jurisdiction of the ICJ

(a) While parties are called upon to respect judgment of court, when push comes to shove, ICJ has no mechanism for executing judgments (e.g. bailors, wardens, etc.)

(b) Another weakness of ICJ is that it does not have compulsory jurisdiction

(i) Compulsory jurisdiction

(a) Parties ultimately control the jurisdiction of the court

(b) Jurisdiction of court is conceded by the parties to the case

(c) ICJ reviews two types of cases:

(i) Contentious cases between two or more states, and requests by UN entities for advisory opinions
(d) Only states may be parties to contentious cases
(e) **jurisdiction is not compulsory—treaty instrument must vest court with jdx, country unilaterally declares jdx, or both parties refer it to jdx of court
(f) Court can have jurisdiction over nations who are signatories of some treaties/conventions b/c the parties conceded jurisdiction when they signed (similar to an arbitration clause in many contracts)

(g) It is consensual in the sense that it arises out of the consensual act of signing a treaty, but it is arguably compulsory since you can’t choose not to adhere to that particular part of a treaty later if a dispute ever arises 

(h) Third source of jurisdiction – states can declare unilaterally that they recognize jurisdiction is compulsory 

(i) This has largely been abandoned in recent times

(a) States, such as the US, who previously subjected themselves to the jurisdiction of the court, no longer subject themselves to compulsory jurisdiction 
m) Is above-ground testing prohibited by CIL?—what were the interests of various states in controlling the testing of nuclear weapons?
(1) 1963 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water
(a) prohibited above-ground testing of nukes
(b) signatories  US, UK/Northern Ireland, USSR (only countries that had nukes at the time)
(c) was this a treaty between three nations only, OR, was it a comprehensive treaty creating general law to which every “necessary” country bound itself to

(i) France and China got nukes after signing of this treaty
(ii) France is not a signatory to the treaty so can it do above-ground testing
(d) Argument is not that France is bound by the treaty, but rather, in the process of making that treaty, universal state practice was the renunciation of above ground nuclear testing

(i) You can say this b/c when the treaty was created, every country that could do it forbade it

(ii) The status/signing of a treaty can help us determine or examine if something is CIL

(iii) Can also look and see what the purpose/intention of the treaty was when created

(e) GA Resolution 2032:  Urgent Need for Suspension of Nuclear and Thermonuclear Tests 
(i) Calls on all countries to ban above-ground nuke testing and calls on all countries to respect Nuclear Test Ban Treaty
(ii) Indirect argument – when looking for evidence of state practice in opinio juris, is it conceivable that GA resolution be evidence of customary International Law?

(a) YES, it has some weight, not a lot, and depends on the circumstances
(f) 1970 Treaty on the Non-Proliferation of Nuclear Weapons

(i) Two major obligations of treaty (bottom of page 50):

(a) (1) Each nuclear-weapon State Party (US, UK, USSR, France, China) undertake not to transfer to another state not possessing them

(b) (2) Non-nuclear weapon state parties are not to receive any part of a nuclear weapon or its technology

(ii) Divides the world into three categories:

(a) Possessing States (who are signatories) 

(b) Non-possessing states who are signatories

(c) Non-signatory non-possessing states 

(2) Nuclear Tests (Australia v. France—1973)

(a) France wants to do above-ground testing in French Polynesia in the Pacific
(b) Australia upset about this and brings claim to the ICJ
(c) Australia wants court to state to France “do not test”
(d) In first opinion, ICJ holds that Australia and France should not take any action that aggravates the dispute (aka:  play nice) and France should ensure that no radioactive fallout lands on Australian territory (aka:  if you can test w/o it landing in Australia it appears to be ok)

(3) Nuclear Tests (Australia v. France—1974:  judgment)

(a) Before judgment, France issued a statement that it was terminating all tests
(b) Since ICJ concluded that objective of Australia and New Zealand was to terminate all tests, it found no reason to continues the cases as the objective had been accomplished
(c) Ultimate judgment here is that “we are not going to reach an ultimate judgment”

(i) They declared that the issue has gone away

(d) Here, the ICJ was concerned about its effectiveness

(i) Jurisdiction was rejected because of fear of ineffective judgment

(4) Perspective of Australia, NZ, and other Pacific basin states that did not plan to acquire nuclear weapons was to get prohibition on nuclear testing

(a) Since nuclear parity already created the sterile balance of terror needed for world order, the non-nuke states stood to gain nothing by further testing

(b) The 1963 Treaty allowed a party to withdraw after three months advance notice “if it decides that extraordinary events, relating to the subject matter of this, treaty have jeopardized the supreme interests of the country”

n) 1974-1996:  Nuclear Testing
(1) after the New Zealand case, both the WHO and the General Assembly asked the ICJ for an advisory opinion on the legality of nuclear weapons
(2) Legality of the Threat or Use of Nuclear Weapons (1996)
(a) WHO asked the ICJ for advisory opinion on the following question:
(i) In view of health and environmental effects, would use of nuclear weapons by a State in war or other armed conflict be a break of its obligations under international law including the WHO Constitution?
(b) GA sought advisory opinion to the following question:
(i) Is the threat or use of nuclear weapons in any circumstance permitted under international law?
(c) Problem here in the context of an advisory opinion

(i) WHO’s agenda:  to get an advisory opinion in their favor, which would give rise to CIL

(ii) Obtain advisory opinion of ICJ saying its illegal—if that happened, WHO would have advanced their goal

(iii) Risk in asking for advisory opinion is that the ICJ will flip on what they think the answer will be 

(d) Arguments against legality of use of nuclear weapons

(i) ICCPR (Int’l Covenant on Civil and Political Rights)—right to life

(a) ICJ says ICCPR refers to circumstances outside of war

(b) Article 6:  every human being has the inherent right to life

(c) But if nukes violate right to life, then so does every weapon

(d) ICJ finds ICCPR right to life argument uncompelling

(ii) Prohibition against genocide (Convention on Prevention and Punishment of the Crime of Genocide)
(a) ICJ:  no specific intent with development of nukes to target specific group

(b) just b/c a specific group of people get killed doesn’t mean there is the requisite intent to do so (simply killing a lot of people is not sufficient to satisfy genocide) 

(iii) environmental
(a) Use of nukes would be unlawful by reference to existing norms relating to the safeguarding and protection of the environment

(b) BUT:  Use of nukes would be unlawful by reference to existing norms relating to the safeguarding and protection of the environment

(iv) Use of force
(a) Refers to the Charter (Art. 2:  threat or use of force against territorial integrity or pol. Independence of another state or in any other manner inconsistent with purposes of UN is prohibited)

(b) If Charter prohibits threat or use of force, then nuclear weapons are illegal as well

(c) Court says:

(i) There is a lawful use of force (main example:  self defense)

(ii) Self defense is expressly granted by the Charter (w/some requirements:  proportionate, necessity, report to SC)

(iii) Deterrence 

(d) Court believes in deterrence argument and rejects this argument

(v) Poisonous weapons (e.g. poison gas, etc.)
(a) These are illegal so nukes should be as well

(b) BUT: there are specific treaties for each of these weapons and non for nukes

(vi) Customary international law
(a) Since WWII, nukes have existed but no one has dared to use them(therefore, consistent practice prohibiting their use—existence of norm by non-use of nukes

(b) Trend towards banning nukes based on various treaties

(c) Asking the court to extrapolate from these limits and non-proliferation and discover that at some time before 1996, the use or threat of nuclear weapons under any circumstance passed into CIL 

(d) BUT:  Court holds:  No – we aren’t there yet (it might be true at some point, we are not there yet though today) 

(vii) International humanitarian law
(a) Part of Geneva Convention that protects combatants and civilians

(b) Requires that you don’t target civilians, don’t disproportionally harm them, discriminate between civilians and targets, but when you drop a nuke, you’re not able to discriminate

(c) But we can’t categorically say it is prohibited in all instances (there might be some times and some places when it could be feasible to be ok) 

(e) **court individually looks at arguments and rejects each one individually
(i) With the 7 arguments laid out above, the Court avoided the general question of taking into account all of the law (the treaties, the arguments, the history of non-action, etc.)

(ii) They didn’t like each one individually, but they refused to look at them collectively and make a global assessment of the entirety of the argument 

(a) *even though no one argument sticks out, looking at all 7 arguments as a whole should stick out and show that there is a norm against threat and use of nukes(BUT court doesn’t do this!!!

(f) Paragraph 96 of decision very controversial

(i) discusses fundamental right of every state to survival and right to resort to self-defense in accordance with Article 51 of Charter

(a) Right to survival is different than right to self-defense
(g) ICJ determined that there was neither customary nor conventional international law that authorized the threat or use of nuclear weapons
(i) Found that a threat or use of force by means of nuclear weapons would be contrary to Article 2(4) of the UN Charter

(ii) BUT:  court said it could not conclude definitively whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defense, in which the very survival of a State would be at stake
(3) Does the ICJ confuse jus in bello with jus ad bellum in the Nuclear Weapons Case?
(a) Jus in bellum:  goes to conduct of warfare (international humanitarian law)

(i) Even if war is lawful, there are still many rules of engagement during war

(b) Jus ad bellum:  whether use of force is lawful

(c) Paragraph 96 of the Nuclear Weapons Case:  often accused of mixing these two ideas

(4) **Is the Non-Proliferation Treaty in any sense non-binding against non-signatories?  Do states have a right to develop nuclear weapons?  How can states desiring non-proliferation constrain states committed to developing nuclear arms?
(a) The Security Council established the following:

(i) Nukes were held by individual states only by virtue of the authority of the international community

(ii) The international community prescribed the conditions under which the weapons were held

(iii) Only the permanent members of the Security Council were such lawful holders

(iv) All other members of the international community could not lawfully acquire such weapons

(b) In theory, the regime that had evolved and been codified in 1995 still allowed the nuclear powers to conduct nuclear actions against each other

(i) But given the effective parity and consequent balance of terror that obtained between them, the “right” to initiate nuclear action against another nuclear power was, prospectively, so costly to the initiator and so unlikely to be realized that it was all but empty

(c) Court’s formulation raises doubts about the cogency of the new regime and revives the legitimacy of claims to use nukes for exclusive national purposes

(d) Conclusion of court tends to legitimize the use of nukes for discrete national purposes in what the Court described as “an extreme circumstance of self-defense in which the state’s very survival might be at stake”

E. The Interaction Between International and National Actors in Applying International Law
1. Supremacy Clause(treat international treaties as a part of the Supreme Law of the Land

2. If there is conflict between state law and treaty law, treaty law trumps inconsistent state law

3. Last in time doctrine:  If a treaty is passed after a federal law and its in conflict, the treaty trumps (converse is also true, if statute passed after treaty, the statute trumps the treaty) 

a) Congress has the constitutional power to annul the domestic effect of any treaty by ordinary legislation 

(1) There are no constitutional nor legal limits to Congress’ ability to get around a treaty or treaty provision they don’t like 

(2) Congress has the constitutional power to annul the effect of a treaty by passing legislation… and the more recent statute will trump that treaty… as a matter of int’l/treaty law…

(a) BUT from an international law perspective:

(i) Despite what Congress does to the internal applications of the law, it doesn’t erase our external obligations(if Congress enacts law canceling treaty, that is a breach of the treaty

4. Charming Betsy Doctrine:
a) Says that a judge in interpreting a statute, should do so as much as possible to respect the international legal obligations of the US

5. Article 36 of the Vienna Convention
a) If the accused so requests, the competent authorities of the receiving state shall, without delay, inform the consular post of the sending state if, within its consular district, a national of that state is arrested or committed to prison or to custody pending trial or is detained in any other manner.  Any communication addressed to the consular post by the person arrested, in prison, custody, or detention shall also be forwarded by the said authorities without delay.  The said authorities shall inform the person concerning without delay of his rights under this sub-paragraph
b) **is this duty owed to the state or the individual?  What are the remedies?

c) When the US signed this treaty, simultaneously, the US bound themselves to enforce this by signing the Protocol which vested jurisdiction in the ICJ

d) **Article 27:  a  party may not invoke internal law as justification for failure to perform a treaty

(1) US law contains law in time doctrine that a later statute supercedes an earlier treaty

(a) A domestic court may apply the statute, but the US remains responsible under  int’l law for performing its treaty obligations to other states

(b) Domestic issues only relevant when they go to the capacity of the state to bind itself to a treaty

6. Breard Case
a) Breard, a Paraguayan citizen arrested, but VA officials did not advise him of rt.s under the 1963 Vienna Convention on Consular Relations, which provides foreign nat’ls have rt. to contact their consulate & have consular officials notified of the arrest, 

b)  Breard pleaded not guilty & later confessed, received death sentence, but arg.ed in fed. ct. failure to advise him of his Vienna Convention rt.s,   

c) Rep of Paraguay then filed suit against VA b/c of the state’s failure to advise Bread of his treaty rt.s, but VA still set execution date, 

d) Paraguay filed suit against the U.S. in the ICJ, the U.S. conceded that the Vienna convention had been violated, but arg.ed no basis to void his conviction, 

e) the ICJ asked the U.S. that Breard not be executed pending the final decision, but State & Justice Dept. urged VA to deny stay b/c felt ICJ order not binding
f) Breard procedurally defaulted claim under the Vienna convention by failing to raise that claim in the state courts.  
7. LaGrand Case
a) LaGrand bro.s arrested in AZ for murder, not notified of rt.s under Vienna Convention, sentenced to death, efforts to raise the breach of Vienna Convention unsuccessful under proc.al default rule, USSC rejected efforts by Germany and LaGrand to enforce compliance w/ ICJ stay order  
b) ICJ held failure to notify( violation of U.S. obligations under the treaty  
(1) ICJ said that procedural default rule violated the Treaty
(2) the US says ICJ does not have power to force it to stay the execution

c) in US, past practice suggests that US courts may not accord significant weight o the ICJ’s ruling despite statements from the US Supreme Court that courts should give respectful consideration to the interpretation of an international treaty rendered by an international court with jurisdiction to interpret it

8. As a matter of US federalism, could the federal government have enjoined the execution of Breard or the LaGrand brothers?
9. Avena and Other Mexican Nationals (Mexico v. US—1993)
a) Suit brought on behalf of 54 Mexicans on death row
b) Mexico asks for restitution 

(1) Want the situation to go back to what it was before

(2) Said it’s a general remedy in international law, you violated international law, so put things back (to the status quo)

(3) Additionally, they ask them to be let go and found not guilty and they are arguing Miranda in effect (saying that their evidence was obtained illegally and must be suppressed) 

c) ICJ says the remedy they find (demanded by the Convention) is that the US reviews and reconsiders these sentences 

(1) Don’t automatically reverse them 

(2) Many of them can stand (if you find that notifying the consul wouldn’t have reversed the conviction – especially since/if many of them were Mirandized in the first place)

d) Problem here:  what do you do next?

(1) ICJ says that remedy demanded by conviction is that US review and reconsider all these convictions and sentences

(2) Don’t automatically reverse convictions

e) **NOTE:  US has interest in not executing Mr. Breard, because of US nationals in other countries… if US doesn’t take treaties seriously as to foreign nationals… then why should other nations take it seriously as to US nationals…

F. The Relation Between the Lawfulness of Actions and the Constitutive Process
1. States
a) It is a political organization

b) It is the fundamental building block of the world (specifically the land surface) – its how we organize the world (currently, not always in history and not indefinitely in the future) 

2. Nation

a) An idea that there is a uniting commonality of people who adhere to a particular state 

b) Some stronger forms are associated w/language, history, culture, ethnicity, etc. (although this is not always the case)

3. United Nations

a) Dominant organization of states 

b) Article 1, paragraph 2 – Goals of the UN

(1) Develop friendly relations among nations

(2) With respect for the principles of equal rights 

(a) Although this is not the equal rights of individuals that we would assume/associate(rather, it is the equal rights of “peoples”

II. Establishment, Transformation, and Termination of States and Other Actors
A. Public actors

1. nation-states, non-self-governing territories under some international regime of supervision, largely autonomous sub-units of composite nation-states, indigenous peoples within reservations, other largely self-governing administrative units of a special nature

B. private actors

1. multinational corporations, media, NGO pressure groups, criminal organizations

C. Description of State in Montevideo Convention of 1933

1. permanent population

2. defined territory

3. government

4. capacity to enter into relations with other states

D. Role of Internal Elites

1. UN Charter—UN policies that favor self-determination
a) Develop friendly relations among nations based on equal rights and self-determination

2. GA Resolution—Granting of Independent to Colonial Countries and Peoples
a) End to colonialism

b) De-colonization movement
c) Link between notion of self-determination and process of de-colonization
d) Self-determination:  Wilsonian idea going back to dismantlement of Austro-Hungarian empire
3. Article 73E:  
a) To transmit regularly to the Sec.-Gen for information purposes, subject to such limitation as security and constitutional considerations may require, statistical and other information of a technical nature relating to economic, social, and educational conditions in the territories for which the are respectively responsible

E. Case Concerning East Timor (Portugal v. Australia—1995)
1. Portugal leaves East Timor in 1975 and Indonesia moves in and purports to incorporate East Timor into Indonesian territory (status quo for 20 years)

2. Position of East Timorese after 1975:  want to be independent( Making a self determination argument not against Portugal… but against a newly independent state Indonesia that itself just emerged from colonial invasion
3. Portugal’s interest is to keep relations with its former colony as favorable as possible…

4. Australia and Indonesia wanted to determine boundary of continental shelf so entered into a treaty

5. Portugal’s legal argument

a) Wants the ICJ to declare that by entering into the treaty, Australia has infringed on the rights of the people of East Timor 

b) Idea, is that in some indirect way, the treaty is seen to be a violation of the rights of the people of East Timor b/c they will take their resources (oil, etc.) and eventually some day you will have to give them back

c) The right of peoples to self-determination has evolved from the UN Charter and UN practice, and therefore, has an erga omnes character

(1) But court says that erga omnes character of right to self-determination is different than rule of consent to jurisdiction

(2) Whatever the nature of the obligations invoked, the court could not rule on the lawfulness of the conduct of a state when its judgment would imply an evaluation of the lawfulness of the conduct of another state which is not a party to the case

(a) When this is the case (i.e. missing party), the court cannot act, even if the right in question is a right erga omnes (see page 178 and 180)

(3) Erga omnes:  erga omnes obligations derive from the outlawing of acts of aggression and genocide, and also from the principles and rules concerning the basic rights of the human person, including protection from slavery and racial discrimination

(a) Describes obligations owed by states towards the community of states as a whole

(b) an erga omnes obligation exists because of the universal and undeniable interest in the perpetuation of critical rights (and the prevention of their breach). Consequently, any state has the right to complain of a breach . Examples of erga omnes norms include piracy, genocide, slavery, and racial discrimination. The concept was recognized in the International Court of Justice's decision in the Barcelona Traction case (see below)

6. What is the legal significance of erga omnes in relation to the designation of the right to self-determination as a right erga omnes?  Is it wise policy?
7. Australia wants a boundary because they need to know where to stop drilling, but Indonesia is not a part of this case

8. ICJ’s ruling:  In this case, the court comes out and says that East Timor has a right to self-determination, but without Indonesia as a party in the case, there is no case

a) Can’t reach merits without deciding lawfulness of Indonesia’s conduct, and Indonesia is not there, and ICJ does not have jurisdiction over Indonesia because no compulsory jdx, so you dismiss

F. How states come into existence

1. How they pass into existence

2. Specifically, right of self-determination

a) Found in the UN Charter

(1) Which gave a legal motive to decolonization (which dominated for almost 500 years and withered away rapidly in the second half of the 20th century) 

(a) People have right to define themselves as a “state” 

3. Majority of the world’s states are “new” states

4. We see this most prominently in the General Assembly

5. Since it is a “one nation, one vote” philosophy 

6. Quebec:  Supreme Court of Canada, Reference re:  Secession of Quebec
a) principle case dealing with what right of self-determination entails

b) advisory opinion of Canadian SC

c) looks at Canadian national law to see if Quebec can secede, then looks at international law with particular focus on right to self-determination

d) Canadian government asking for advisory opinion because there is no Canadian Constitution—country is in limbo because it is not categorized as a “republic” or “kingdom,” etc.

e) Background of secession efforts in 1990s:

(1) Referendum after a political party (separatist movement) was gaining momentum and took control of the provincial gov

f) Issue/Background

(1) Quebec people were a large population that considered themselves very different from the rest of Canada

(a) Do things differently, different language (although some speak English)

g) democratic nature of Canada

(1) While one can make a democratic argument for Quebec secession, there is also a democratic counter-argument that they are already in a democratic situation (the rest of Canada) so this decision must not only involve the people of Quebec, but some input from the other residents of Canada (other provinces) 

h) International law aspects

(1) International law says Quebec cannot secede

(2) Component part of a state cannot secede

(a) No right of secession in international law, BUT no right to secession doesn’t mean that all secession is prohibited

(3) Court says Quebec is NOT a colony

(a) If subject to colonial masters, there IS a right of self-determination and independence

(b) This is different from classic decolonization cases

(4) Who has the right of self-determination?

(a) A “people” has the right

(b) Who is a “people”?

(i) Court doesn’t really define this—simply says that “a people may include only a portion of the population of an existing state”

(ii) The concept of a people functions better when there is some kind of geographic sense 

(iii) One can’t go down the self determination route until they have established that they are a people 

(a) People from Ohio are not a people, and therefore cannot claim self-determination.

(5) Do Quebecois have a right to self-determination?
(a) Court ultimately says that as to self determination, the international principle says of course they have a right to self determination, but they already have it in Canada (it is not the traditional sense, but there is a form of it present)

(b) Have their own area and semi-gov’t.  Does self-determination mean more than just having a leader that speaks your language? Is democracy a must?

(c) Prime Minister in Canada is almost always Quebecer – so the idea that their on the outs of the political arena doesn’t hold up.

7. Although geography tends to be the common thread of self determination and peoples, we must look at the problems in the future which will most likely be in areas where two different groups of peoples are claiming or arguing over the same piece of geography (i.e., Israel/Palestine; Northern Ireland; Kashmir; etc.) 

a) If you are a people and you don’t have the kind of participation that Quebec has in Canada, then do you have a right to secession?

G. Uti Possidetis
1. purpose:  to prevent the independence and stability of new states being endangered by fratricidal struggles provoked by the challenging of frontiers following the withdrawal of the administering power

2. three arguments for reliance on uti possidetis

a) reduces prospects of armed conflict

b) simple approach

c) default rule of international law

3. but must consider whether lines would allow new states to govern themselves adequately and develop economically

4. use of equity principles

5. functional and normative flaws of uti possedetis when applied to administrative lines within states—extension of uti possidetis to these situations is highly suspect because of:

a) difference between internal and international borders, as well as between internal state borders and internal colonial lines to which the principle of uti possidestis was formerly applied

b) supplanting of policy imperative underlying uti possidetis (decolonization) with the uncertainty surrounding state breakups

c) constitutive changes in international law, principally the emphasis on internal self-determination and participatory government demise of terra nullius
6. Rule that says newly emergent state shall be confined to preexisting territorial limits 
a) The lines that were almost inevitably determined by the prior colonial regimes
b) Preexisting frontier has advantage of certainty that line to be drawn doesn’t
c) At times this makes sense, at others, it does not
7. Tension b/w self-determination (the ability of a colonialized people) and uti possidetis 
a) People may/will find themselves on the “wrong side” or line and yet they share language, ideals, culture, history, etc. with the group on the other side
8. This is yet another rule that we spoke of earlier in the course where the “club of nations” seems to be trying to control and limit/minimize the actions of many other nations
a) (compare with the nuclear powers passing restrictions on other, non-nuclear states) 
9. Examples: 
a) Kosovo
(1) Lines were drawn originally on an administrative level, then developed into international frontiers (as some regions became their own “nation-states”)
(2) People suddenly woke up and found themselves in a different country as their neighbor, friend, family, etc.
(3) Kosovo region had minority of ethnic Albanians in the official Serbian nation-state, but there was a majority in the Bosnia region/nation to the South 
(4) uti possidetis basically says tough luck
(a) The lines were not meaningful before, but they are now
(5) Basically, the result of this story is the rejection of uti possidetis

(a) Since Serbia lost its right under international law to retain the territory
(b) However, another way to explain the differentiation is that the Serbian leaders acted in malfeasance and as such lost their right to assert control and rights under the doctrine of uti possidetis 
b) Chechnya
(1) Chechnyans feel that they are a people and their right to self determination is not being satisfied by the current political situation in the Republic of Russia 
(2) Russia didn’t object to the dissolution of the Soviet Empire
(a) Yet, they object to Chechnya getting their own nation
(b) The position of Russia is that, no, Chechnya is part of Russia
(3) Chechnya has gone off the international radar screen since no one seems to want to take on Russia in that area
H. Can People Forfeit the Right to Self-Determination?
I. Is Uti Possidetis an “idiot rule”?
III. Regulating International Agreements
A. Review the Vienna Convention’s rules on 
1. capacity
2. consent and coercion
3. interpretation
4. breach
5. **how doe these rules differ from counterpart rules in Anglo-American K law
B. should “unequal, inequitable, and unjust” treaties be held invalid?
C. What facts would support a finding of coercion for purposes of Article 52 of the Vienna Convention?
D. Pacta sund servanda:  Article 26 of the 1969 Vienna Convention on the Law of Treaties:
1. “Every treaty in force is binding upon the parties to it and must be performed by them in good faith

2. but US law contains rule that a later statute supercedes an earlier treaty

a) domestic court may apply the statute, but the US remains responsible under international law for performing its treaty obligations other states

E. For those nations who have not signed, it is still representative and accepted as setting forth the customary international law on treaties

1. Notice the official policy of the United States on the State Department website, even though the US is not a signing party

F. functions of agreements between states
1. constitutive:  establishment of basic features of a comprehensive process of authoritative decision as in the constitutional charters of the UN and specialized agencies
2. legislative:  particular policies about particular events in public order for varying numbers of states, with expectations on occasion that conformity will be required even of non-parties
3. contractual:  establishment of shared expectations of commitment between two or more states for policies of varying scope and importance, but not creating expectations of general community prescription

4. exchange transactions:  the division or transfer of existing values, with a minimum projection of future policy as in “conveyance”

G. functions of international agreements

1. formulation of rational policies to guide conduct of negotiations with other states

2. the conduct of negotiations with representatives of other state

3. the approval of an agreement for internal application within the state 

4. the approval of an agreement for the external commitment of the state

5. the final utterance of the agreement as the external commitment of the state to other states

H. Article 27:  a party may not invoke provisions of its internal law as justification for its failure to perform a treaty

I. Article 46(1):  can’t invoke fact that consent to be bound by a treaty has been expressed in violation of a provision of its internal law regarding competence to conclude treaties as invalidating its consent unless that violation was manifest and concerned a rule of its internal law of fundamental importance
J. Article 47:  if authority of a rep to express consent of state to be bound by a particular treaty has been made subject to a specific restriction, his omission to observe that restriction may not be invoked as invalidating the consent expressed by him unless the restriction was notified to the other negotiating states prior to his expressing such consent

K. US Treaty-Making Power
1. President has power to make treaties by and with the advice of the Senate, provided that 2/3 of those Senators present concur

2. Treaty clause exclusively nominates the Senate as the house to give advice and consent

3. The House of Representatives has no role in the treaty-making process

4. The Senate and not the House because the Senate were originally the ambassadors of the states

5. Missouri v. Holland (1920)
a) FACTS:  MO wants to prevent U.S. game warden from enforcing the Migratory Bird Treaty Act of 1918
b) HOLDING:  treaty making power broader than interstate commerce power and Congress can pass a law that is necessary and proper to the treaty power

c) In Missouri v. Holland, the Supreme Court ruled that the power to make treaties under the U.S. Constitution is a power separate from the enumerated powers of the federal government, and hence the federal government can use treaties to legislate in areas which would otherwise fall within the exclusive competence of the states.

6. By contrast, a congressional-executive agreement can only cover matters which the Constitution explicitly places within the powers of Congress and the President, 

7. while an executive agreement can only cover matters within the President's authority or matters in which Congress has delegated authority to the President.

8. 2 methods for making treaty: 
a) Express in const: Explicitly grants the president treaty-making power. Congress can’t make treaties; only pres. Article 2 check on pres’ treaty power is the obtenton of advice & consent of the senate. Art. 2 §2: Need 2/3 of senate approval (supermajority).  Don’t need house. 

b) Congressional-Executive Agreement (arguably constitutional). It’s an alternate track for treaty-making that can’t be explicitly found in const. text. A C-E agreement involves both Pres & Congressional power. The agreement is negotiated by Pres speaking on behalf of the nation, but also requires participation of both houses of congress. C-EA enacted by majority of both houses under lawmaking authority (e.g. pursuant to Foreign CC, Art. 1 §8). Need both houses, but can be simple majority.
9. Congressional executive agreement:  a second pathway to making an international obligation on behalf of US

a) Not found in Constitution

b) Most common choice for international agreements

c) Enacted by majority of both houses under lawmaking authority

10. While the ratification process for treaties is different from the process for CEA's, which venue is more advantageous for passage depends on the relevant circumstances.

a)  In general, arms control agreements are ratified by the treaty mechanism because it is simpler to go through one house of congress than two. 

b) trade agreements (such as the North American Free Trade Agreement and United States accession to the World Trade Organization) are generally voted on as a CEA because the two-thirds requirement makes it possible for agricultural interests to veto any tariff reduction in the Senate.

11. possibility of a pure executive agreement w/no Congress involved 

a) Example:  whenever the US imposes military forces in another nation there are certain aspects (S.O.F.’s) that the President has the ability to do completely w/his own constitutional powers

12. Dames & Moore v. Regan
a) Court held that the President, in response to a national emergency, may suspect claims that are outstanding in American courts.  The President had agreed to terminate all legal proceedings in US Courts against Iran in order to secure release of American hostages

b) Court held the executive order valid in light of congressional authorization of such an agreement and existence of an alternative forum for resolution of the claims

13. Youngstown Sheet
a) SC held that the President, acting under the aggregate of his constitutional power, may not exercise a lawmaking power independent of Congress to protect serious national interests

14. what are the constitutional limitations, af any, on the content of executive agreements?  Do these limitations apply to treaties?
L. Regulating the Genesis and Content of Agreements
1. Peremptory Norms(Vienna Convention on the Law of Treaties

a) Article 53:  a treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law (i.e. a norm accepted and recognized by the int’l community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general int’l law having the same character

(1) Norm against slavery is a jus cogens norm (peremptory norm)

(a) Other examples include torture and genocide

2. Coercion(Vienna Convention on the Law of Treaties
a) Article 51:  expression of a state’s consent to be bound by a treaty which has been procured by the coercion if its representative through acts or threats directed against him shall be without any legal effect.
b) Article 52:  a treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of international law embodied in the Charter of the UN
(1) Problem with this is that it would do huge damage of many important treaties concluded after wars (e.g. Treaty of Westphalia, etc.)

(2) Adds “in violation of the principles of international law embodied in the Charter of the UN”
(3) This has been understood to mean aggressive use of force 
(4) However, a treaty in self defense would be valid (this saves the post-WW2 treaties - - i.e., Japan and Germany) 
c) Coercion can be done w/o use of force
(1) Example:  economic coercion (import taxes/quotas/restrictions, etc.)
(a) Can be powerful leverage
(2) But its not clear if it rises to the level of legal coercion in the sense that it would render a treaty null/void 
d) Theories of sovereign equality of states and demanded consensual character of agreements
(1) At one extreme, some states seek to invalidate agreements by inferring coercion from the unequal power position of the parties
(2) But the lopsidedness of agreements, as a result of unequal bargaining power between states, has traditionally not been considered an impediment to their validity under traditional international law
3. voidability due to manifest violations of fundamental rules of internal law, error, fraud, corruption of state representative
a) Article 48(1)(a state may invoke an error in a treaty as invalidating its consent to be bound by the treat IF the error relates to a fact or situation which was assumed by that state to exist at the time when the treaty was concluded and formed an essential basis of its consent to be bound by the treaty
(1) This shall not apply if the state in question contributed by its own conduct to the error or if the circumstances were such as to put that state on notice of a possible error
(2) Error relating only to the wording of the test of a treaty does not affect its validity
b) Article 49:  if a state has been induced to conclude a treaty by the fraudulent conduct of another negotiating state, the state may invoke the fraud as invalidating its consent to be bound
4. Domestic Concerns and Prescriptions of Treaties—See Article 14 discussion below
a) UK traditionally has dualist system of international law

(1) Dualist system:  when UK signs a treaty, it creates an international legal obligation of the UK, but it doesn’t change anything in the internal British legal order unless and until Parliament enacts a legal statute(keeps separate on international plane and what happens domestically

b) US supremacy clause takes opposite approach:  treaty being law of land does not require enacting a statute for it to take effect

(1) but this idea changes after Foster v. Neilson (1829)
(a) court distinguishes between self-executing and non-self-executing treaties
(b) Self-executing treaty follows what the supremacy clause suggests—no congressional enactment required

(c) Non self-executing treaty works the opposite way—nothing happens in the internal order of US unless and until Congress enacts a statute giving it effect

(i) Although it is binding on the US in the international arena, domestically it has no affect unless or until Congress passes a law incorporating it into the US system 

c) Sei Fujii v. State (Cal. 1952)
(1) FACTS:  P had land taken away from him during WWII (he was Japanese); There was no treaty b/w US and Japan upon which he could make a claim, but at the time of the case, the US had become a party to the UN Charter 

(a) But UN Charter provides that there should be no discrimination or distinction in the observation of human rights and freedoms on the basis of race 

(b) P argument is that UN Charter being a treaty is the law of the land of the US, and thus, it would trump the CA state law that took real property away from Japanese and Japanese Americans 

(2) HOLDING:  Court concludes that while US committed itself at international level to observance of non-discriminatory treatment, the UN Charter by its nature was non self-executing and only at such time as the federal government passed a civil rights act that would trump a contrary state’s law, the state law would stand even though it was arguably inconsistent with UN Charter

(3) how does court know if a treaty is non-self-executing?
(a) Look at language of the treaty

(i) If its framed in such a way that tells states to enact legislation, that is non self-executing because it is anticipating national legislation

(ii) More problematic for Article 2 treaties, which go to the Senate but never get to the House
(b) Sometimes we know the answer b/c the Senate tells us

(i) At least w/respect to some treaties, it has become the practice of the Senate to attach “RUDs” (Reservations, Understandings and Declarations 

(a) One of the prototypical RUDs, particularly human rights treaties, is the declaration that the respective human rights treaty is non-self executing 

(4) Distinction:  during the period of being signed by president and being ratified by the Senate, the US is not bound in the sense that it is obligated to take affirmative steps that a treaty may require

(a) Rather, it may not take steps that are inconsistent with the treaty

(b) Not bound by the treaty yet, but you can’t take anything inconsistent with the treaty

(c) If the treaty’s obligations are  negative obligations, that distinction collapses

(5) What if president A signs a treaty and five days later, president B comes into office having been elected on a platform of opposition to the treaty?

(a) Case of Kyoto Protocol and ICC

(b) One president cannot bind another president

5. Consent to be bound

a) Article 11:  The consent of a state to be bound by a treaty may be expressed by signature, exchange of instruments constituting a treaty, ratification, acceptance, approval or accession, or by any other means if so agreed
b) Article 14(1):  the consent of a state to be bound by a treaty is expressed by ratification when:
(1) Treaty provides for such consent to be expressed by means of ratification
(2) Otherwise established that the negotiating states were agreed that ratification should be required
(3) Rep of the state has signed the treaty subject to ratification
(4) The intention of the state to sign the treaty subject to ratification appears from the full powers of its representative or was expressed during the negotiation
c) Article 18:  a state is obliged to refrain from acts which would defeat object and purpose of treaty when
(1) It has signed the treaty or has exchanged instruments constituting the treaty subject to ratification, approval or acceptance, until it shall have made its intention clear not to become a party to the treaty, OR
(2) It has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided that such entry into force is not unduly delayed
d) ICC
(1) US will not become party to ICC treaty

(a) Says that US has no legal obligations arising form its signature on December 31, 2000

(b) Clinton signed it as he’s about to leave office, knowing that Bush was against it
e) Reservations to Commitment
(1) only arises in multilateral treaties
(2) default rule if treaty is silent on the allowance or prohibition of reservations:
(a) A state may formulate a reservation unless the reservation is prohibited by the treaty or the treaty provides only specified reservations or the reservation is incompatible w/the object and purpose of the treaty
(3) Find it most key in human rights treaties 
(a) Where countries want to pick and choose and craft for themselves the degree of adherence 
(4) Promoters want to maximize the most overall adherence to treaty norms versus the ability/right of states to decide for themselves
(5) Tradeoff:  is it better to have more countries sign on w/reservations or less countries sign on completely
(a) Example:  Elimination of Racial Discrimination Against Women 
(i) Most people signed, but many have reservations  
(6) Article 19 of Vienna:  a state may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation (i.e. when a state may NOT formulate a reservation)
(a) The reservation is prohibited by the treaty
(b) The treaty provides that only specified reservations, which do not include the reservation in question, may be made; or
(c) In cases not falling under above sub-paragraphs, the reservation is incompatible with the object and purpose of the treat
(7) Art 20 of the Vienna Convention-Acceptance of and Objections to Reservations: 
(a) A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting parties unless the treaty says so.
(b) When it appears from the limited number of negotiating states and the object/purpose of a treaty that the application of the treaty in its entirely b/t all parties in an essential condition of eth consent of each one to be bound by the treaty, a reservation requires acceptance by all the parties.
(c) When a treaty is a constituent instrument of an international organization and unless otherwise provided, a res requires the acceptance of the competent organ of that organization. 
(d) In cases not falling under the preceding ¶ & unless he treaty otherwise provides:
(i) acceptance by another contracting State of a res constitutes the reserving State a party to the treaty in relation to that other State if or when the treaty is in force for those States;
(ii) an objection by another contracting State to a res does not preclude the entry into force of the treaty as b/t the objecting and res States unless a contrary intention is definitely expressed by the objecting State;
(iii) an act expressing a State’s consent to be bound by the treaty and containing a res is effective as soon as at least one other contracting State has accepted res.
(8) Art 21: Legal Effect of Reservations and of Objections to Reservations
(a) A res established w/regard to another party…
(i) modifies for the res State in its resolution w/that other party the provisions of the treaty to which the reservation relates to the extent of the res; and
(ii) modifies those provisions to the same extent for that other party in its relations w/the res State.
(b) The res does not modify the provisions of the treaty for the other parties to the treaty inter se.
(c) When a State objecting to a res has not opposed the entry into force of the treaty b/t itself and the res State, the provisions to which the res relates do not apply as b/t the 2 States to the extent of the res.
6. RUDs:  Reservations, Understandings, Declarations
a) Usage with human rights conventions
b) Advisory opinion of ICJ on status of reservations to international genocide convention
(1) Ordinary/old role of reservations was that they were subject to the approval of the other treaty states (that a state couldn’t unilaterally impose a treaty reservation on other states)
(2) ICJ tries to craft this idea and say they are trying to reconcile having the greatest number of states be signatories and the nature of the intrinsic obligation to of the treaty/convention 
(a) Example:  want to have more countries join in, but don’t want to wander too far away from the original purposes/intent of the treaty or convention 
(3) Court concludes with a fairly liberal policy for reservations with respects to the Genocide Convention 
(a) Including departures from what had been the ordinary recognized rules regarding reservations
c) US Senate Reservations to the ICCPR:
(1) To Article 20 – prohibition on hate speech and war propaganda
(a) US doesn’t want any interference on 1st Amendment right to free speech and association 
(b) This is where US policy/politics differs from that of other nations, specifically those in Europe 
(2) To Capital Punishment:
(a) US reserved the right to impose the death penalty on anyone
(i) US has never executed a juvenile, but they have executed adults for crimes they committed while they were juveniles 
(3) Article 7 -  Torture/cruel, inhuman, or degrading treatment
(a) US doesn’t disagree
(b) However, US says as long as the int’l community means what they already understand our Constitution to say in the 5th, 8th and 14th Amendments, then we are ok with it 
(4) Article 15 – 
(a) US says they are not going to give you the “lighter penalty” if there is a discrepancy b/w the two 
7. Understandings:  signals of intent meant to be a guide in the event of some eventual dispute (about the nature of obligations) 
a) Can sometimes be seen as preventative clauses
b) Example:  “we are signing this b/c we think the words mean this …”
(1) Seeking to avoid the parties claiming later what a country thought or intended on signature 
8. Declaration:  if a so called reservation merely offers a state’s understanding of a provision but does not exclude or modify that provision in its application to that state, it is not a reservation
a) Is it speaking outwardly or is it speaking intramurally to other institutions?

b) Most typical declaration is one that says the following:  these provision are not self-executing (see bottom of page 1329)
9. Should we even allow reservations in human rights because they make the right non-universal? Counter argument-gets as many states to join the cause when we allow this. Otherwise states would not sign the treaty. In defense of the US –we take law so seriously that we include RUDs instead of ignoring treaty like some other countries. 
a) Mostly for universal human rights treaties that have purported to address universal human rights or violations
(1) If a convention/treaty tries to claim that a prohibition of the death penalty is a universal norm, any RUD would go against that 
b) The result is that less countries sign a stronger more specific treaty or more countries sign a treaty w/many RUDs attached 
c) US still does it b/c it wants to appear to be committed to the observance of these rights (especially human rights) but doesn’t want to interject too much US law into the actual treaty, and can’t deviate from the Constitution in many respects (i.e., can’t let the treaty be self executing) 
M. Law of Treaties--Interpretation of International Agreements
1. Article 31(1):  a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.
2. Article 31(2):  the context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:
a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty
b) any instrument which was made by one or more of the parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty
3. Article 31(3):  take into account, together with context:
a) Any subsequent agreement b/w the parties regarding interpretation of the treaty or application of its provisions
b) Any subsequent practice in application of treaty which establishes the agreement of the parties regarding its interpretation
(1) Problem here:  you can have inconsistencies, you can reinterpret treaty by unilateral practice, what is meant by “practice,” It gives the treaty a sense of malleability – they are not rigid, you can push on them a little 
c) Any relevant rule of int’l law applicable in relation between the parties
d) A special meaning shall be given to a term if it is established that the parties so intended
4. Article 32:  recourse may be had to supplementary means of interpretation including prep work of the treaty (i.e. legislative history) and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31 or to determine the meaning when the interpretation according to article 31
a) Leaves the meaning ambiguous or obscure, or
b) Leads to a result which is manifestly absurd or unreasonable
c) ** Emphasizes that it is of a lower rank than the rules in article 31 (it is truly supplementary)
(1) “may be had” – language that suggests it is not mandatory 
(2) look to legislative history
(3) concept of travaux preparatoire:  used in statutory interpretation of treaties
(a) The drafts, the inner changes, counter propositions, editing, changing of words, questioning what it all means, etc.
(b) It is available, but it is only supplementary 
(c) Has a lower level of authority than legislative history would in US statutory interpretation 
(d) Can use it to confirm a meaning you already got from article 31 
(e) Or you can use it when having applied the rules in 31, the meaning is ambiguous, or the meaning is certain but the result is absurd or unreasonable 
(f) Use it to:
(i) Confirm, or 
(ii) When in big doubt, 
(iii) But not to upset article 31 interpretation
5. Article 33:  when a treaty has been authenticated in two or more languages, the text is equally authoritative in each language, unless the treaty provides or the parties agree that, in case of divergence, a particular text shall prevail
6. Article 33(3):  terms of treaty presumed to have same meaning in each authentic text
7. article 33(4); when a comparison of the authentic text discloses a difference of meaning which the application of articles 31 and 32 does not remove, the meaning which best reconciles the texts, having regard to the object and purpose of the treaty, shall be adopted
8. Air France v. Saks (1985):  What does a US court do when it has to interpret a treaty?
a) US SC interpreting Warsaw Convention, which limits airline carrier’s liability
b) ISSUE:  what is “accident” for purposes of the Warsaw Convention?  Does it require injury or something more dramatic
c) What does SC look at (or not look at)in deciding what “accident” means?\
(1) Does NOT look at precedent and does not look at Vienna Convention
(2) SC looking to decisions of courts outside the US
(3) Needs to be interpreted in a way that respects its international character—something that is fair both to Air France and US passenger
d) SC ultimately sees itself as making the rules of interpretation 
(1) Although it does so in a way that it thinks is fair to the int’l community 
(2) Gives general guidance to federal courts as to how they should be interpreting the treaty 
N. Law of Treaties—Termination
1. Two types of termination: 
a) Termination based on mutual consent
b) Termination on the ground of changed conditions, with varying degrees of mutual consent
2. Distinction between power and right… parties do not generally speaking have the right to unilaterally denounce or terminate the treaty…. They always have the power to do so, there may be consequences etc… but that is the political reality.

3. Sometimes, treaties are terminated by operation of law when the parties enter into a subsequent treaty on the same subject 
4. Termination by Mutual Consent
a) Not remarkable when treaty terminated under mutual consent
b) Article 39:  treaty may be am3ended by agreement between the parties
c) Article 40:  principles for governing amendment of multilateral treaties
(1) Proposal to amend must be notified to all contracting states, each one of which will have right to take part in decision and negotiation and conclusion of any agreement for amending treaty
(2) Every state entitled to become party to the treaty also entitled to become party to treaty as amended
(3) Amending agreement does not bind any state already a party to the treaty, which does not become a party to the amending agreement

(4) Any state that becomes a party to the treaty after the entry into force of the amending agreement shall, failing an expression of a different intention by that state

(a) Be considered as a party to the treat as amended, AND

(b) Be considered as a party to the unamended treaty in relation to any party to the treaty not bound by the amending agreement

d) Article 41:  two or more of the parties to a multilateral treaty may include agreement to modify treaty as b/w themselves alone if:

(1) Possibility of such modification is provided for by treaty; OR

(2) Modification in question is not prohibited by treaty and does not affect enjoyment by other parties of their rights or performance of their obligation and does not relate to any provision, derogation from which is incompatible with effective execution of the object and purpose of the treaty

(3) Unless in a case falling under paragraph 1(a), the treaty otherwise provides, the parties in question shall notify the other parties of their intention to conclude the agreement and of the modification to the treaty for which it provides

e) Article 56(1):  a treaty which contains no provision regarding its termination and which does not provide for denunciation or withdrawal is not subject to renunciation or withdrawal UNLESS:

(1) It is established that the parties intended to admit possibility of denunciation or withdrawal, or

(2) Right of denunciation or withdrawal may be implied by the nature of the treaty

f) Article 56(2);  a party shall not give less than 12 months notice of its intention to denounce or withdraw from a treaty under paragraph 1

5. Termination of a new agreement by mutual consent:
a) Article 59(1):  a treaty shall be considered as terminated if all the parties to it conclude a later treaty relating to the same subject-matter and:

(1) It appears from the later treaty or is otherwise established that the parties intended that the matter should be governed by that treaty, or

(2) The provisions of the later treaty are so far incompatible with those of the earlier one that the two treaties are not capable of being applied at the same time

b) Article 59(2):  the earlier treaty shall be considered as only suspended in operation if it appears from the later treaty or is otherwise established that such was the intention of the parties
6. Termination in the Absence of Mutual Consent
a) Article 60(1):  a material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach as a ground for terminating the treaty or suspending its operation in whole or in part

b) Article 60(2):  a material breach of multilateral treaty by one of the parties entitles:

(1) The other parties by unanimous agreement to suspect the operation of the treaty in whole or in part or to terminate it either: in the relations between themselves and the defaulting state, or as between all the parties

(2) A party specifically affect buy the breach to invoke it as a ground for suspending operation of the treaty in whole or in part in the relations between itself and the defaulting state

(3) Any other party other than the defaulting state to invoke the breach as a ground for suspending the operation of the treat with respect to itself if the treaty is of such a character that a material breach of its provisions by one party radically changes the position of every party with respect to thee further performance of its obligations under the treaty
c) Article 60(3):  what a material breach consists of:

(1) A repudiation of the treaty not sanctioned by the present Convention

(2) Violation of a provision essential to the accomplishment of the object or purpose of the treaty

(3) Paragraphs 1-3 do not apply to provisions relating to the protection of the human person contained in treaties of a humanitarian character, in particular to provisions prohibiting any form of reprisals

d) Article 61(1)—Impossibility:  a party may invoke the impossibility of performing a treaty as a ground for terminating if the impossibility results from the  permanent disappearance or destruction of an object indispensable for the execution of the treaty.  If the impossibility is temporary, it may be invoked only as a ground for suspending the operation of the treaty.

(1) Impossibility can’t be invoked if the impossibility is the result of a breach by that party either of an obligation under the treaty or of any other international obligation owed to any other party to the treaty

e) Article 62(1):  a fundamental change of circumstances which has occurred with regard to those existing at the time of the conclusion of a treaty, and which was not foreseen by the parties, may not be invoked as a ground for terminating or withdrawing from the treaty unless:

(1) Existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty, AND

(2) The effect of the change is radically to transform the extent of obligations still to be performed under the treaty

f) Article 62(2):  a fundamental change of circumstances may not be invoked as a ground for terminating treaty:

(1) If the treaty establishes a boundary, OR

(2) If the fundamental change is result of a breach by the party invoking it either of an obligation under the treaty or of any other international obligations owed to any other party to the treaty

g) When there isn’t consent, 
(1) The treaty may provide for a unilateral right to terminate or withdraw
(a) Example:  NAFTA has a 6 month notification period 
O. Termination is the exception rather than the rule

P. Remember:  internal prescription of an international agreement may be abrogated by the appropriate constitutional authorities without in any way releasing the state from its external obligations to other states

1. the abrogation of the internal prescription may be a violation of the external obligations, but it does not release it—the two obligations must be kept distinct

2. seven procedures by which domestic status of treaties as “law of land” may be terminated

a) provisions of a treaty lose operative effect if inconsistent terms or an express stipulation of repeal are included in a later treaty

b) executive agreements have not infrequently been utilized as a method of altering treaties

c) treaty may be terminated in whole or in party by a congressional act or joint resolution expressly providing for its denunciation

d) treaties frequently have been terminated indirectly by the enactment of conflicting or inconsistent legislation

e) Congress may nullify a treaty by refusing to pass supplementary legislation (executing treaty) needed for its enforcement or by mere failure to appropriate necessary funds

f) Termination may be effected by executive denunciation, with or without prior congressional authorization

g) Terminated by president after enactment of a resolution of denunciation by two-thirds of the Senate
3. exec. Agreement authorized by Congress (congressional-exec agreement) can be subject to termination under first 6 procedures and may be automatically terminated by repeal of the authorizing act

4. pure executive agreement:  congressional action might not affect either the domestic effect of the agreement or its status as an international K

IV. The Role of External Elites (in participating in the establishment, transformation and termination of constituent actors
A. Recognition of States
1. Westphalian idea of the division of states

2. Explosion of states (especially in wake of decolonization)
3. Mutual support/back-scratching of states on idea of sovereignty
a) Keeps order in the world (I stay out of your backyard, you stay out of mine)
4. So the idea/question of “who is a state” is really quite important 
5. How do we know where states come from, when they come into existence?

a) Look to the UN

b) Problem when there are rival, inconsistent claims or vacuums of power, or failed states

c) Every state gets to make its own independent decision on the recognition of a foreign state

6. Overlap in categories: those who define self-determination

a) Peoples – in the sense of self-determination claims

b) Minorities – discrete and located within national solutions – to what degree does international law recognize minority rights?  Not just equal treatment… to what extent must social practices of minority needs be accommodated: Muslim girls wearing head scarves in public school vs. France’s ideas of pure secularism… Claims for linguistic rights… Catalan in Barcelona vs. Spain’s repression of it

c) Indigenous people – doesn’t have much content, hard to say that anyone one can claim absolute indigenaity 

7. Territory – 

a) On the religion side, have notions of sacred spaces that are large and substantial… is mining (or even treading on) a sacred mountain an affront to a particular indigenous religion? 

b) What about building dams or industrial fishing nets – when traditionally had notions of fishing and hunting? 

8. NGOs

a) Non-gov’tal but pursuing aims or goals of a public character

b) Clue to that are multi-national organizations seen as a distinct category of NGO’s

(1) They are more and more in the room where international decision making is taking place…

(2) Their influence is greater in some fields, recent triumphs in green peace, amnesty international … etc. 

(a) Tend to represent the interest of elites in advanced industrial societies even though they oppose particular policies of those countries, they are largely funded by them

(i) Led to a certain amount of distrust by countries of the developing world who see NGO’s as an echoing machine that further magnifies of rich societies… 

(3) Operates in the shadow of the state… in many countries of anyone but the state addressing public or social concerns is foreign…

(a) Lack of transparency

(i) Who is amnesty international

(4) To the degree they gain a place at the table, how can they be immunized from capture? What voice are they providing that states aren’t able to present? States filter out voices: poor, disenfranchised etc… NGO’s might give a voice to those whose are lost… but how can we be confident that that in fact is going on?

9. Tinoco Arbitration (UK v. Costa Rica—1923-24)
a) Case b/w Great Britain and Costa Rica regarding a contract made during the Tinoco gov’t (which only lasted for 2 years)
b) RULE:  **unrecognized governments can bind a state (Tinoco regime never recognized by UK)
(1) Exceptions to the rule:
(a) Newly independent states arising from decolonization 
(b) Circumstances where there is a revolutionary change
(i) Example:  Soviet Union (attempted to avoid obligations of predecessor Imperial Gov’t); Iran (current Islamic Republic argues they shouldn’t be bound by obligations of the Shah’s Gov’t) 
c) Tinoco regime game to power by coup and maintained control over Costa Rica for 30 months, during which it entered into certain contracts and oil concessions
d) Restored government nullified Tinoco contracts, including an oil concession to a British company
e) Note:  generally, an alien is usually required to pursue local remedies first
(1) After exhaustion of local remedies, the afflicted person would have to seek the diplomatic protection of their state of nationality 
(a) Intrinsic in the notion of diplomatic protection was the lack of standing (they would have standing in local courts, but individual persons don’t have standing at international law or in international courts – thus they seek out their gov’ts)
(i) This is what Great Britain does here for its Canadian subjects
f) CR argued that since UK never recognized the Tinoco regime, it could not claim that the Tinoco regime could legally confer rights upon its citizens
g) HOLDING:  non-recognition does not outweigh evidence of the de facto character of the Tinoco Government
(1) A de facto government may come to power contrary to the country’s constitution
(2) If it maintains a peaceful administration, with the acquiescence of the people for a substantial period of time, it is the government of country and can bind the country 
h) Hierarchy of recognition:

(1) Recognition of state
(a) Generally accepted
(b) Hard to deny the existence of a state
(c) To recognize a state’s existence doesn’t represent a particular endorsement of a state or their views
(2) Recognition of government
(a) More problematic
(b) While there is generally a continuity of states, it is not infrequent that there will be ruptures/changes in gov’t
(c) It is an independent decision of every state as to whether they recognize it as legitimate or legal
(d) This is a much more political decision
10. Avoiding Premature Recognition
a) Inherently destabilizing and is inconsistent w/the non-interference in the internal affairs of a state 
b) To concede a recognition where one didn’t previously exist has a problem w/premature recognition
(1) Note:  this is mostly an issue when they fail (i.e., Bay of Pigs)
(a) It unmasks what int’l law perceives to be illegal interference in int’l affairs 
c) Premature recognition—act of intervention and international delinquency
d) Community claiming recognition must fulfill certain conditions of permanency and political cohesion
(1) Parent state must in fact have ceased to make efforts, promising success, to reassert its authority
11. Duty to Withdraw Recognition

a) De facto (actual) recognition is provisional in it nature and liable to be withdrawn as soon as it becomes clear that there is no prospect of the requisite conditions of recognition being fulfilled
b) De jure recognition:  many hold the view that de jure recognition cannot be withdrawn
(1) once recognition has been given, it is binding on the recognizing state by virtue of the rule of pacta sund servanda
12. Recognition of “Governments-in-Exile”

a) Example:  Charles DeGaulle and French Gov’t during WWII exiled in Britain 
b) if a de jure government loses effective control over the state’s territory and takes up residence in another state, then it becomes a government-in-exile
c) states can recognize gov’ts in exile on the premise that another group, such as those who staged a coup or a purported revolution, illegally occupies the territory, and the legit gov’t will be restored to power in the foreseeable future
d) govts in exile differ from provisional govts
(1) national liberation movements are considered provisional govts until they acquire control over territory an are habitually obeyed by their people
(2) on the other hand, government in exile previously had control over the territory but lost it while maintaining the connection to the people
13. The Claim of Regime Change

a) You can view them as being wholly in violation of int’l law on many accounts or creative in establishing new entities in the world and int’l law 
b) Idea involves the inverse of premature recognition
(1) It’s the stripping away of recognition (perhaps prematurely) 
c) Particular gov’t lose their rights to recognition at int’l law b/c of:
(1) Non recognition of human rights internally; and/or
(2) Development of/possession of weapons of mass destruction to be used aggressively; and/or
(3) Upsetting the int’l peace and security; etc…
d) Result of the non-recognition can be a justifiable imposition of change of regime 
(1) US/UK have been only ones to perpetuate this idea(their argument:
(a) Spreading of democracy is fundamentally good
(b) Never a war on a nation ( rather, a war on a government (which is internal) 
(c) Regime change may be internationally lawful when it is the contextually appropriate “instrument” of an action that is itself lawful and is necessary and proper in its context
(i) Regime change has always been one of the strategic objectives of humanitarian intervention, a controversial doctrine that appears to have acquire more legitimacy after NATO bombed Serbia and Kosovo in 1999
e) **if a preemptive self-defense is potentially lawful and the conditions that obtain in a particular case warrant resort to it, the lawfulness of an instrument regime change will turn on its: 
(1) necessity
(2) proportionality, and

(3) discrimination

V. Establishment of International Actors Other Than States
A. Not talking about international organizations or nation-states
B. Non-state actors—indigenous peoples

1. Categories:

a) Those who detain self-determination


(1) Invoke claim or right of self-determination

b) Minorities:

(1) to what extent does international law interject itself in what would otherwise be a domestic debate and say that a minority community must be recognized and granted certain cultural opportunities to express itself that may not be compatible with the dominant view

(2) To what degree does int’l law recognize minority rights
(3) Recognize doesn’t mean just equal treatment
(a) Int’l law/treaties is unambiguous that equal treatment is insisted upon
(b) This refers more to the level in which social practices will be respected or honored or tolerated
(4) Example:  Muslim girls in France wearing head wraps 
(5) Other example:  claims for linguistic rights 
(a) To what degree does int’l law recognize claims by indigenous groups for linguistic rights 
(6) ICCPR Article 27:  only express and legally binding  minority rights provision of general application
(a) “persons belonging to such minorities (ethnic, religious, linguistic) shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language
(b) limited provision:  questions regarding the extent to which it places states under a duty to take positive measures, whether the right to enjoy ”culture” extends to land and resource rights, and whether it effectively establishes rights for human groups as such
c) Indigenous peoples
(1) Inuit / Nunavut (Canada)
(a) New province of Canada
(b) In the extreme North
(c) Just established a few years ago
(d) Majority of the people are indigenous
(e) The control that they have is precarious b/c it is constitutionally just another province of Canada
(f) But they have their own language, culture, etc. (they are basically the old Eskimos) 
(g) Note:  the rate of extinction of Native-American languages is huge 
(2) Problems of territory and language and culture and religion 
(3) culture is defined to be/mean something more than just an annual event (meaning – more of a way of life; example:  hunting and fishing)
d) NGOs

(1) Embraces host of entities

(2) An organization that is non-governmental but in some sense is pursuing aims or goals of a public character

(3) Also not profit-seeking corporations

(4) Influence greater in some regimes than in others

(a) But recent triumphs are considerable

(5) E.g. influence of Amnesty International in human rights area

(6) Increasingly international

(7) Criticisms:
(a) they tend to represent the view of certain elite constituencies in advanced industrial societies(mostly true (looking at where money is from and who is on their boards)

(i) This has led to a certain amount of distrust by countries of the developing world who see NGO’s as an echoing machine to further magnify the voices of the dominant societies and they don’t fully represent the constituencies of the people in the broader world that they claim to represent 
(ii) Legitimacy challenge to NGO’s, but diminishing somewhat due to success of NGO’s in extending their influence outside their traditional domains

(iii) NGOs coming into being in more countries

(iv) Idea is that they take root and transform themselves (or have the ability to do so) into the possibility of being the voice of the particular concerns in countries other than the most dominant countries in the world 
(a) E.g. case with landmines

(b) Demonstrates the power and possibility of an NGO as a promoter of something that ultimately will end up to take the form of a multi-lateral treaty on an issue 
(b) Note:  it is still risky in many places in the world to found/create an NGO
(8) Problem w/NGO’s 
(a) Who do they really represent?
(b) Problem as being perceived as merely representing the elites or dominant countries
(c) Lack of transparency, lack of accountability 
(d) To the degree that NGO’s gain a place at the table (which they have been successful at doing), how can they be immunized from capture 
(i) What are they providing, what voices are they providing that states aren’t able to present? 
(a) We of course understand that states filter (the reps for France aren’t speaking for all of France, but just the majority, etc.)
(b) Can’t justify presence of NGO’s as giving voices to voices that are filtered out unless you have some theory about why those voices were inappropriately filtered out

e) Multinational Corporations

(1) Also literally non-governmental organizations, but by and large, they pursue private interests

(2) Tend to be private and profit-earning
(3) A lot of concern over them b/c of the size of multi-nationals and the fact that they do retain real power in the world 
(4) Example:  Banana Republics (Honduras, Costa Rica, Nicaragua) 
(a) Producing and exporting bananas 
(b) One factor found is that the economies were completely focused on bananas, so that the banana economy was almost the same as the national economy 
(c) This leads to a vulnerability when a particular sector dominates a state’s activity 
(d) Situation where a single company owned virtually every banana plantation in the state (United Fruit Company) 
(5) Have been found to be liable/responsible for human rights violations committed either by agents of the MNC’s or by states (capitalist states) w/which the MNCs have been affiliated 
(6) MNC’s active in a foreign jurisdiction are still amenable to a jurisdiction of the US, whereas foreign countries are not 
f) Private armies

(1) Not uncommon

(2) Idea of countries fragmenting into warlord type situations
(a) Similar to how it was before the Westphalian system came about 
(3) Presence of private army challenges Westphalian notion that the country has the power/force 
(4) What happens when the state doesn’t have the authority to monopolize the army/force
(5) The presence of private armies is an indicator that something is not right or failing in the state 
g) Terrorists

(1) When we call someone a terrorist and place them in a special legal category, what does it mean from a legal perspective?
(2) Reluctance at international law, given the overwhelming legitimization of national independence movements, as terrorist…. Became a very difficult definition… 
(a) State versus Non-State 
(3) Up until 9/11 (the 90s), most examples would be state terrorists
(a) They were acting as state agents
(b) Examples:  1st World Trade Center, Cole, Lockebee, Marine Barracks in Beruit, Oklahoma City, Basque in Spain, IRA in Ireland, Chechnya, Unibomber, all the Hijackings and Embassy Attacks
(4) Legal response to first WTC bombing

(a) They were processed as criminals

(b) Nothing exceptional from legal standpoint

(5) Legal response to Cole/Embassies

(a) Launched cruise missiles against Afghanistan and Sudan

(b) Response more than equivocal under international law

(c) Not a criminal justice response, but rather a military response

(6) Legal response to Sept. 11

(a) Much different

(b) Terrorists but also illegal enemy combatants not enjoying any protections of the law of war

(7) Now, most forms of terrorism is by non-state actors

(8) What makes an act terrorist?
(a) FBI definition – act of violence or unlawful act used to coerce or intimidate a government for political or social or cultural aims 
(b) Unlawful use of force or violence to intimidate or coerce a government or civilian population or any segment thereof in furtherance of political or social objectives

(i) What does it mean for the force to be unlawful?

(a) If it falls outside self-defense or state’s monopoly powers
VI. NATIONALITY
A. Replaced law of nation
B. Non-state actors invisible under traditional view of international law

1. They exist on a different legal plane

C. Even in this most extreme form, there is a way by which the interests of non-state actors could be promoted at international law

1. Through the fiction of diplomatic protection(idea that a state could act at the international level on behalf of a non-state actor

D. Ability of international law in advocating interests of non-state actors through diplomatic protection is how international law was traditionally viewed prior to human rights revolution after WWI

1. The requirement of a link of nationality 
a) That every person in order to have his/her/its claim presented at the int’l level thru the vehicle of diplomatic protection could only do so thru his/her/its state of nationality 
b) Thus, at traditional int’l law – we needed a link b/w the nationality
2. Not nationality for internal purposes

3. We are talking about nationality as being a link between a person and a state that is recognized by other states

a) Necessity of other states recognizing that nationality for diplomatic protection to be exercised

4. Looking at nationality as international law concept

E. Nottebohm Case (Liechtenstein v. Guatemala—1955)(”Genuine Link” Theory
1. FACTS:
a) Nottebohm was German national (born there, but lived in Guatemala)
b) Tried to transfer his nationality to Liechtenstein, and gave up his German citizenship
c) Liechtenstein is bringing claim against Guatemala for his personal property 
2. Issue – whether or not nationality is something that needs to be recognized 
3. The only state that can effectively champion his cause or claims is his state of nationality 
4. Liechtenstein claimed that Guatemala violated int’l law by arresting, detaining, expelling and refusing to readmit Nottebohm, and in seizing and retaining his property.  Liechtenstein requested that Guatemala pay compensation for the harm it caused him.  Guatemala asserted that Liechtenstein could not defend Nottebohm, as it was not the proper state of nationality and there was no genuine link between the two
5. Under int’l law, nationality is a legal bond having as its basis a social fact of attachment, a genuine connection of existence, interests and sentiments, together with the existence of reciprocal rights and duties.  States can only exercise juridical protection over a claimed national if the naturalization was based on juridical facts.

6. ICJ HOLDING:  no genuine links between Nottebohm and Liechtenstein

a) Nottebohm and Liechtenstein had tenuous connections

b) Nottebohm had no settled abode there, no continuous residence

c) The only reason he went to Liechtenstein in 1946 was because Guatemala refused to readmit him

d) Only real link to Liechtenstein was his brother who had lived there since 1931

7. Necessity of a Genuine Link
a) Acknowledging passport of a country is not enough to establish genuine link with that country

b) Unless naturalization is based on a real or genuine connection, other states do not have to recognize it

8. It is each state’s prerogative to determine their own requirements for nationality 
a) This is clearly true as far as internal purposes 
(1) US can tell anyone they want that they are a US citizen for internal purposes (completely w/in the discretion of the state)
b) But for purposes of int’l recognition/diplomatic protection it may not be enough 
c) The most common time when a US passport isn’t recognized is when you go back to your home country 
F. Under what conditions should putative nationality not be recognized?

G. How is diplomatic protection linked to nationality?
H. Flegenheimer Case (US v. Italy--1958)
1. Italian-US Conciliation Commission established to administer reparation—adjudicate claim of UN nationals against Italy for acts done by fascist government
2. ISSUE:  does Flegenheimer have right to present claim before tribunal (i.e. was he an American at the appropriate time?--> whether he was an American national at the time his property was taken, or else he wouldn’t have a claim/right under the treaty
3. F is seeking to establish his US nationality b/c only as a US national does he have access to the tribunal and the relief that the tribunal can afford him (compensation for the wrongful taking of his property by the fascist gov’t) 
a) Note:  a German citizen would not have a right/claim, Italians would not either 
4. Flegenheimer’s claim:  father is German, says he is American by affiliation (at the time he was born in Germany, his father was a US national, although residing in Germany)—F claims he got US nationality by filiation (nationality by being son or daughter of a national
5. jus sanguinis:  right to citizenship by blood
6. just soli:  right of the soil(what US uses(nationality if born within territory of US irrespective of parental nationality
7. NOTE:  Now – the US has far greater tolerance of other nationalities (not in the past)
a) You have to do something more affirmative to lose your US nationality then to just take on another nationality 
8. HOLDING:  court finds that Flegenheimer was naturalized in Germany and lost US nationality when his dad took on Wurtemberg nationality
a) He tried to re-apply at US embassies in Europe, but they brushed him off
b) 1940 German proclamation stripped him of his German nationality
c) 1937(he leaves Germany for Canada where he applies for US passport and is told no again
d) didn’t become US citizen until 1946 and not a citizen at the appropriate time
9. if US conceded nationality to anybody, would just be easy way out for people (like what Liechtenstein tried to do in Nottebohm case)
I. US ex rel. Schwarzkopf v. Uhl (2nd Cir. 1943)(Ascription of Nationality on Transfer of Territory (Nationality Transfers through Annexation)
1. FACTS:  after German Reich annexed Austria, it conferred German citizenship on all Austrian citizens by decree; subsequent German executive order deprived Jews residing abroad of German citizenship and subjected their property to confiscation
2. US government considered German takeover of Austria to be illegal
3. US interning people who were subjects of hostile nations(Uhl being detained as alien enemy
4. Uhl’s legal argument:  he’s not a German(born in Prague, goes to US under Czechoslovakian quota, applies for US nationality, but not national at time of case
a) Technically Austrian at time of trial, but at this time Austria has been incorporated into Germany, but he left Austria before it was annexed by Germany
5. **Uhl is stateless
6. HOLDING:  Germany could impose citizenship by annexation only on those who were inhabitants of Austria in 1938; new nationality could only be conferred on or made eligible for election to those inhabitants who remained in the territory
a) Court concluded that the new allegiance was not transferred to inhabitants who voluntarily departed before the annexation and never elected to accept the sovereignty of the new government
b) Even though Austria had ceased to exist and there was no purported government-in-exile, the court observed that former nationals of an invaded country had the right to flee and establish a residence abroad—they could elect a new nationality and remain stateless until they had acquired it
(1) While Uhl may no longer be Austrian, since the country did not exist, he was not German either so he could not be retained as an enemy alien in the US

J. Ascriptions of Nationality to Corporations and Other Entities
1. corporate nationality in US law:  

a) US usually refers to place of incorporation

b) European states generally look to the place from which the corporation is managed or directed

c) In both systems, when matters of national security are involved, the law refers to the nationality of the owners of stock or of those who control and manage the corporation

K. Should a loss of citizenship by a US national be affected whether the citizenship is based on (1) jus soli, (2) jus sanguinis or (3) nationalization?
L. Problems Associated with Multiple Nationality
1. Kawakita v. US (1952)
a) At time of trial, Kawakita wants to be Japanese and not American because he is charged with treason as an American
b) Kawakita was born in US but also was a Japanese national by filiation

c) 1939-1943:  he was in Japan, but conflicting testimony as to whether he was a citizen of US or swore allegiance to Japan, where he worked at the time as an interpreter for a private company that uses POW labor

d) does NOT lose his US nationality simply because he goes to Japan, nor simply because he has Japanese nationality

e) if US citizen commits act outside US, he is NOT immune from treason prosecution

f) Problems arise when the two nationalities you happen to have break out into war against each other 
(1) Difficult predicament b/c he has claims on him from Japan (which may or may not include an expectation of military service) and US expectations/insistence that he not take up arms against the US (precisely what he was charged w/doing – betraying the nation for which he has promised allegiance) 
(a) Note:  had he enlisted in the Japanese army he would have automatically lost his US nationality and it wouldn’t have been treason (b/c its not unlawful for a Japanese man to fight the nation they are at war with) 
g) HOLDING:  Kawakita never became Japanese citizen at that time because he always was one

(1) to not be considered a US citizen had to take citizenship from another country – he claims he obtained Japanese citizenship, and therefore he ceased from being an American.  The court says: you’re not obtaining Japanese citizenship, you were one. And Can’t obtain something you already have.
2. Mergé Claim (US v. Italy—1955)
a) Merge claiming to be US citizen of which there is no doubt

b) Problem is that she is Italian too and Italians don’t get to recover property under the treaty

(1) No issue here if she was exclusively Italian or exclusively American

c) Will she benefit from being an American or suffer disability for being an Italian

d) HOLDING:  commission uses theory of dominant nationality
(1) Commission says her dominant nationality is Italian because she used Italian passport, never returned after married, lived with husband at Italian embassy in Tokyo

(2) Even though her Italian nationality is through naturalization, that doesn’t prevent it from being her dominant citizenship

3. Should states recognize the existence of a second nationality?  Under what conditions?
4. In the case of a dual national, should diplomatic protection be unavailable against a state of nationality?  Is the notion of “predominant nationality functional”?** (this was old exam question)
M. Diplomatic Protection
1. Idea of diplomatic protection is that an injury to an individual is an injury to that state, and thus, that state can invoke diplomatic protection and protect you 
2. Draft Articles on Diplomatic Protection
a) Advantages of being dual national(2 possible champions of diplomatic protection

b) Article 6:  multiple nationality and claim against a third state

(1) Any state of which a dual or multiple national is a national may exercise diplomatic protection in respect of that national against a state of which that individual is not a national

(2) Two or more states of nationality may jointly exercise diplomatic protection in respect of a dual or multiple national

c) Article 7(Multiple nationality and claim against a state of nationality:  a state of nationality may not exercise diplomatic protection in respect of a person against a state of which that person is also a national UNLESS the nationality of the former state is predominant, both at the time of the injury and at the date of the official presentation of the claim

(1) *problem with dual nationality by limiting how one state can protect

d) evolving rule:  state of nationality may exercise diplomatic protection against another state of nationality when the first state is one of dominant nationality
(1) Evolving rule is seeking to reach this qualification that a state of nationality may exercise protection against another state of nationality when the state exercising diplomatic protection is the one where there is DOMINANT nationality.  Inevitably plunged into finding of which of two states is that of dominant nationality
e) Article 2:  state has the right to exercise dip protection(implies that it is the state’s choice to exert this—it has discretion at international law, but might be obligated to exercise dip protection under national law
f) Article 5:  Continuous Nationality
(1) Requirement of continuous nationality(must be a national at time of injury and at time of pressing of claim
(2) Disadvantages those who don’t have continuous nationality
g) Article 9:  state of nationality of a corporation (See Barcelona Traction)
(1) State of nationality means the state under whose law the corporation was formed and in worse territory it has its registered office or seat of its management or some similar connection
(2) State under whose law incorporated, plus territory of registered office or seat of management or similar connection
(3) this is an ambiguous rule, companies may have multiple claims of nationality if they have their seat of management in a state different from that under whose law their corp is established.  
h) Article 11:  protection of shareholders(this states the holding of the Barcelona Traction case
(1) State of nationality of shareho9lders in a corp shall NOT be entitled to exercise dip protection on behalf of such shareholders in case of an injury to the corp unless:
(a) Corp has ceased to exist according to the law of the state of incorporation for a reason unrelated to the injury, OR
(b) Corp had, at the time of the injury, the nationality of the state alleged to be responsible for causing injury, and incorporation under the law of the latter state was required by it as a precondition for doing business there
i) Article 12:  direct injury to shareholders
(1) To extent that an internationally wrongful act of a state causes direct injury to the rights of shareholders as such, as distinct from those of the corporation itself, the state of nationality of any such shareholders is entitled to exercise dip protection in respect of its nationals
j) Article 19: ships’ crews
(1) Right of state of nationality of members of crew of a ship to exercise dip protection on their behalf is not affected by the right of the state of nationality of a ship to seek redress on behalf of such crew members, irrespective of their nationality, when they have been injured in the course of an injury to the vessel resulting from an internationally wrongful act
(2) right of nationality of flag of ship…
(3) Most ships fly the flag of relatively weak states (like Panama or Liberia, etc.)
N. Requirement of a “National Link” between a state and an individual which alone gives the state the right to exercise its diplomatic protection on his or her behalf
1. The Barcelona Traction Case (Belgium v. Spain—1970)
a) Canadian company with majority 88% shareholders Belgium and operating in Spain (electric co. in Barcelona)
b) Barcelona Traction goes bankrupt and Franco would not provide it with funds needed to pay predominantly Spanish bondholders so bondholders went to Spanish court about not being paid so Court declared Barcelona Traction (BT) bankrupt so that bondholders took control of co.(uncompensated expropriation
c) Shareholders argue company stolen from them by Spanish law
d) Court sees injured party as Canadian company and not Belgian shareholders
e) ICJ case:  Canada is obvious state to bring claim, but it doesn’t bring the case to the ICJ because it ceased its diplomatic efforts
(1) Belgium takes it to the ICJ, but problem(whether or not Belgium have the right to do so since they are not the nationality of the company
f) Specific international wrong Spain is alleged to have committed is that it fraudulently restricted BT’s ability to pay tat rendered it insolvent
g) HYPO:  what if BT was Spanish company and shareholders were also Spanish?
(1) Then it would be internal affair under domestic law in 1940s
(2) BUT today, we might say that it’s a human rights issue with regard to right of property(with human rights issues, we have more norms to point to showing this to be wrongful, and we have established customary int’l and treaties to look towards, etc.
(3) Int’l law (pre-1945) didn’t say anything about how a state treated its own nationals w/in their own territory
(a) But it did always have a law about how to treat aliens that are admitted into the territory (they were entitled to minimum standard of treatment that gave rise to diplomatic protection)
(4) Old law about diplomatic protection of aliens in 20th century develops into modern investment law and into international human rights law
h) States that admit aliens owe obligations(2 kinds of obligations:

(1) Obligations owed to the entire international community(erga omnes obligations
(a) Examples:  genocide, slavery, racial discrimination

(b) Derive from the outlawing of acts of aggression and genocide, and also from the principles and rules concerning the basic rights of the human person—obligations that all states have an interest in protecting
(2) Obligations owed to the state of nationality

(a) Obligations the performance of which is the subject of diplomatic protection

(i) When defendant state has broken an obligation towards the national state in respect of its nationals

(ii) Only the party to whom an international obligation is due can bring a claim in respect of its breach

(3) HERE: 

(a) if its erga omnes obligation, Belgium would have standing even if there wasn’t a single Belgian shareholder because any country would have standing

(b) if its NOT erga omnes obligation and its an obligation owed only to a specific state of nationality, then Belgium can only have standing if it can show that Spain has injured its nationals

(4) NOTE:  in 1970, looking at this as a human rights issue related to property, erga omnes would not have yet been plausible 

i) US is very formalistic when it comes to corporate registration/incorporation

(1) It is very liberal and formalistic and rigid meaning that whatever box you check, whatever state you choose, that is it.

j) Other countries take another approach

(1) They don’t just look to where the papers were filed, but rather, where the corporate seat is
k) What would be the problem if Belgium won this case?
(1) It would open up the floodgates
(a) If allowed state of shareholders to exercise diplomatic protection, an dBelgium wins, then states of various shareholders would get involved
(b) Fraud happens all the time, and this would allow all shareholders to bring claims 
(c) It would function the same as erga omnes, and it would lose its distinction w/respect to the shareholder/corporation
l) HOLDING:  Belgium has NO standing
(1) Belgium could not pierce the corporate veil and protect its shareholders(only Canada as the nationality state of corporation could offer diplomatic protection

(2) Type of claim Belgium asserted required an injury before a state could claim a breach

(3) BTR was still legally existent as Canadian company so only it could exercise dip protection

(a) Bankruptcy not enough to extinguish legal existence

m) HYPO:  what if shareholders were 88% Belgian and BT was Spanish company instead of Canadian, and operating in Spain
(1) In this case, Belgium would have standing

(2) EXCEPTION to the rule:  but not will to extend this scenario to actual BT case here

2. Is ICJ being excessively formalistic in its notion of economic harm in Barcelona Traction?
3. NAFTA note case:  Loewen v. US
a) Canadian company buys funeral home in MS, tries to cancel funeral home’s expense insurance program of previous owner and that owner sued company

b) Previous owner gets verdict of $500 million(funeral company goes bankrupt and brings NAFTA claim directly against US over miscarriage of justice in MS

c) Company already bankrupt so during that time, the company which owns claim passes from  Canadian to US hands, so US moves to terminate NAFTA claim because no continuous nationality and no longer Canadian so no NAFTA jdx

O. Requirement of Exhaustion of Local Remedies
1. ILC Draft Articles
a) Responsibility of a state may not be invoked if the claim is one to which the rule of exhaustion of local remedies applies and any available and effective local remedy has not been exhausted

2. Interhandel Case (Switzerland v. US—1959 ICJ case)
a) IG Farben (German) owns Interhandel

b) Trading with the Enemy Act:  US confiscated Germany property under this act
c) Interhandel says it is Swiss, not German (similar to Nottebohm case)

d) Swiss government brings this matter to the ICJ, but US says Interhandel has not exhausted local remedies

(1) Idea is that an injury isn’t an int’l injury until there is exhaustion
(a) As long as there is a time/chance for injuring state to remedy the problem, it isn’t an int’l concern (it is still possible that the US courts will say the executive is wrong and give them a solution, so there would be no problem to bring to the ICJ) 
e) RULE:  injury isn’t international until there is exhaustion
(1) As long as there is possibility of state to redress, they should deal with it

(2) Futility exception:  when just going through empty gestures just to exhaust ‘remedies’ – Iran legal system
3. Case Concerning Elettronica Sicula (ELSI) [US v. Italy—1989 ICJ]
a) Raytheon—American company
b) Treaty provided for adjudication, but ICJ question was whether Raytheon had to exhaust remedies in Italy before this
4. Article 16 of UN Draft Articles on Diplomatic Protection—exceptions to local remedies requirement
a) Local remedies to no need to be exhausted where:
(1) The local remedies provide no reasonable possibility of effective redress
(2) There is undue delay in the remedial process which is attributable to the state alleged to be responsible
(3) There is no relevant connection between the injured person and the state alleged to be responsible or the circumstances of the case otherwise make the exhaustion of local remedies unreasonable
(4) The state alleged to be responsible has waived the requirement that local remedies be exhausted(see Calvo Clauses
5. what does the requirement to exhaust local remedies serve?
P. Calvo Clauses
1. Waiver of Protection
2. Clause in contracts whereby the foreign investor purportedly surrenders its right to seek diplomatic protection

3. If you want to invest in our country, you are entitled to the same rights as our nationals (no less, and no more)
a) Meaning – you are not subject to diplomatic protection 
b) All you get is local remedies
4. popular in Latin American agreements
5. US v. United Mexican States (1926)
a) Diplomatic protection case
b) US is purporting to enter diplomatic protection on behalf of this American company
c) ISSUE:  K said that contractor considered Mexican in all matters I representation and K only enforceable by Mexican laws—no alien rights or intervention of foreign diplomatic agents(classic Calvo Clause
(1) Shall be considered as Mexicans in all matters, within Republic of Mexico, concerning execution of such work and fulfillment of K…shall not claim any other rights or means to enforce the same than those granted by laws of Republic to Mexicans, nor shally they enjoy any other rights than those established in favor of Mexicans…deprived of any rights as aliens and under no conditions shall intervention of foreign diplomatic agents be permitted
d) HOLDING of commission:
(1) Company has to exhaust all remedies in Mexico first and clause is enforceable
(2) BUT whether or not clause is enforceable, nothing can prevent state of nationality from exercising diplomatic protection(state can exercise diplomatic protection sua sponte
(3) Tension between right to minim standard of treatment but clause is affront to right of US should it choose to exercise diplomatic protection
(4) Commission/tribunal says that they believe in the freedom of contract, and they believe that a contractual undertakings, but whether or not the clause is enforceable, you can’t stop a country from implementing diplomatic protection
(a) So the company can’t ask for help b/c they contracted out of that, but nothing can stop the US gov’t from exercising diplomatic protection 
(5) Ambiguous holding as to its enforceability 
(a) Language suggests that ultimately the ability of a state to exercise diplomatic immunity can’t be cut off by a voluntary act by a particular national
e) **The ability of state to exercise diplomatic protection cannot be cut off by one of its nationals

6. ICSID:  Wena Hotels Ltd. V. Arab Republic of Egypt (2002)
a) Hotels bringing claim against Egypt saying they have effectively taken the hotels
b) The investment treaty is b/w the UK and Egypt which creates jurisdiction 
(1) They are trying to sue the state (the investor is trying to sue the state)
(2) Jurisdiction is always created by a treaty b/w host country and state of nationality 
c) Defendant is Egypt, hotel company maintaining its British despite having a majority Egyptian shareholder
d) Egypt says that since this is viewed as an Egyptian Company, then it is (CALVO CLAUSE) limited to be subjected to Egyptian courts

(1) Article 8(1) of agreement:  such a company of one contracting party in which before such a dispute arises a majority of shares are owned by nationals or companies of the other contracting party shall in accordance with Article 25(2)(b) of the Convention be treated for the purposes of the Convention as a company of the other Contracting party

(2) Egypt says that this means that a company in which a majority of shared are held by an Egyptian national is to be treated as an Egyptian company, not a UK company

e) Hotel company argues
(1) To preserve the jurisdiction of ICSID (and maintain diversity) they must maintain that they are British (not w/standing the presence of an Egyptian shareholder and not w/standing the clause in the contract that says the company takes the nationality of the shareholder) 
f) HOLDING:  tribunal agrees with hotel company’s interpretation that second sentence of Article 8(1) relates only to the situation in which an investment in Egypt or the UK is made through a local co, owned by companies or nationals of the other country—the provision does not reverse the consent given in the first sentence of Article 8(1) when a contracting a state is a party to a dispute with a juridical person of the other contracting state
7. should investors be required to waive diplomatic protection?  Should they be allowed to do so?
Q. Modalities of Protection(actual modalities by which protection is extended may range from verbal, symbolic representations on through to substantial military intervention, and the protectors may be private groups, nation-states or international organizations
1. protection through diplomacy

2. arbitration and adjudication

a) when there are judicial remedies available

3. use of force

a) e.g. Entebbe, US war on Grenada

4. Protection by International Organizations

VII. HUMAN RIGHTS
A. Hamdi v. Rumsfeld (2004)
1. legal repercussions depending on whether you’re US citizen

a) now, things are different(US citizen can now be indefinitely detained)

B. Terminology
1. jus cogens
a) peremptory norm—4 criteria for identifying these:

(1) norms of general international law

(2) accepted and recognized by the international community of states as a whole(binding on all states
(3) they permit no derogation

(4) they can be modified only by new peremptory norms

b) The highest category of customary int’l law (a kind of super int’l customary law) 

c) Doesn’t evolve from any world legislator or authority 

d) Natural law—seems intuitive to people that things like genocide and slavery are wrong
2. obligations erga omnes
a) treating an obligation as owed to entire international community
3. universal jurisdiction
a) for certain acts, this means any state has jurisdiction in its own internal judicial institutions

b) Certain acts for which any state can proscribe it – genocide happens to be one

c) Spanish Judge could hear case against Pinochet 
4. international crimes
a) international crimes for which one can be held responsible in an international tribunal

5. Genocide can fit into all four categories, but treated differently

6. professor has strong disdain for international criminal law as feel-good measure(””legal response to genocide is to prevent genocide”

C. Describing Holocaust using human rights terminology
1. jus cogens:
a) at the time, it was considered a matter of internal affairs, but we know have a norm that its no longer a matter of internal affairs because there are certain things you can’t do to your internal population

2. erga omnes:
a) Obligation (negative obligation) not to commit it 

(1) Meaning Polish Jews and Austrian Jews, etc. 

b) Note though:  response to it is largely discretionary 

(1) Meaning, a state can’t be culpable for its non-intervention in a genocide (i.e., US not legally culpable for non-intervention in Rwanda genocide)

(2) There might be a moral obligation or culpability, but no laws holding a state legally obligated to do something about it

c) If it offends everyone not just the nationality of the person affected 

d) Says every state can make a claim (at the int’l level) 

3. universal jurisdiction:
a) certain acts for which any state can proscribe such as genocide

b) charge individual with a national law that confers jurisdiction

c) US has a genocide statute

4. international crimes:
a) Rome Statute (1998):  establishes ICC and defines genocide as an international crime:

(1) Must be more than “ordinary murder” to give rise to universal jurisdiction 

(2) Must be widespread

(3) Has a list of acts that constitute genocide when associated w/a widespread/systematic attack aimed at a particular group/civilization

(4) Also defines crimes within jdx of ICC

(a) Which technically isn’t the same as the treaty criminalizing these acts

(b) Resembles a penal statute

(c) Remains fairly incontestable that no group of states can legislate

(d) So these defined crimes are not criminal b/c the statute says so, but they are criminal as a matter of int’l law and the courts have jurisdiction b/c the statute says so 

(5) Defines crimes against humanity:
(a) Genocide

(b) Crimes against humanity

(c) War crimes

(d) Crimes of aggression

D. Interlap between three areas of international law
1. international human rights law

2. international humanitarian law (part of the law of war)

3. international criminal law

4. **Genocide and how it interlaps between all three bodies of law that say something different about genocide

a) international human rights law:

(1) individuals should not be subject to eradication based on certain affiliations

b) international humanitarian law: 

(1) limits means by which armed conflict is waged(genocide in context of war is illegal and can lead to different kinds of international legal remedies

c) international criminal law:

(1) created in Nuremberg and only recently came back with Kosovo and Rwanda(individual criminal responsibility for one who commits genocide

E. Hugo Princz v. Federal Republic of Germany (DC Cir. 1994)
1. before Alient Torts Claim Act Cases
2. Case brought by Princz, who was enslaved by Nazis, against Germany because Germany responsible for acts of Nazis

3. brought case Under the theory that Germany is responsible for the acts of the Nazi state, including for the commission of the human rights violations that P was subjected to

4. ISSUE:  is 1994 Germany responsible for what Nazis did?—YES

a) Just a notion of continuity of states

b) Modern/current Germany is responsible for WWII Germany acts

5. Princz is asking for damages (money)

6. Princz’s problem here:  sovereign immunity
a) Germany is found to be immune from suit in the US but it doesn’t mean they are innocent or immune from suits internationally

b) Foreign Sovereign Immunities Act (FSIA):  codifies doctrine that you can’t sue a foreign sovereign in US court(But there are exceptions now in 28 USC § 1605

7. Princz’s two arguments because he has to overcome FSIA to get recovery:

a) FSIA statute doesn’t apply because theory of recovery precedes enactment of statute (retroactivity claim)

(1) But there is additional problem of absolute immunity

b) Statute applies retroactively, but benefits from exception of waiver (explicit or by implication)—most FSI cases involved §1605(2)

(1) Foreign states shall not be immune where the foreign state has WAIVED its immunity either explicitly or by implication

8. HOLDING:  court says no to Princz’s claim on lack of SMJ

a) Not saying that Germany isn’t responsible or that P didn’t suffer and need recovery

(1) Simply saying that our courts are closed 

b) Court says none of the exceptions of FSIA apply here

c) **The fact that there has been a violation of jus cogens does not confer jdx under FSIA—does not indicate implied waiver of sovereign immunity under facts here
F. Human rights claims

1. Regional systems

a) European Court of Human Rights (ECHR), Inter-American Court

2. diplomatic protection (political, not legal)

3. domestic courts (especially under Alien Tort Claims Act in US)

G. Human Rights in Domestic Courts
1. Filartiga v. Pena-Irala (2d. Cir. 1980)
a) FACTS:  Filartiga and Pena are both Paraguayans and Pena was in US when he was served

(1) Problem in that foreign national is bringing suit in US against another foreign national so does NOT satisfy diversity jdx under normal jdx statute

(2) But another statute that confers jdx is Alien Tort Claims Act (ATCA)

(3) Filartiga not suing Paraguay in US court because of foreign sovereign immunity

(a) Argument that commission of jus cogens norms constitutes a waiver 

(i) This is the argument made by some, but many others don’t buy into it

(4) Joel Filartiga brought action in NY against Pena for kidnapping and torturing his son to death in Paraguay after his daughter discovered that Pena was living in Brooklyn

(5) INS arrested Pena and Filartiga served him with a summons

b) ATCA provides original jdx over an alien for a tort committed in violation of the law of nations or a treaty of the US

(1) “for purposes of civil liability, the tortuer has become like the pirate and slave trader before him hostis humani gneeris, an enemy of all mankind”

c) 28 USC §1350:  Alien’s action for tort:  

(1) District court shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty in the US
(a) Pena was served with wrongful death suit

d) ISSUE:  ATCA clearly vests jdx in district court for civil action and P must be an alien, limited to torts only and only torts that are committed in violaton of law of nations or treaties of US(
(1) was Joelito’s murder violative of treaty of US?

(a) Arguable because of agency-principle question

(2) Was his murder a violation of the law of nations?

(a) Law of nations(equivalent to CIL as it exists today

(b) Torture is forbidden by CIL

e) HOLDING:  2nd circuit held that it possessed jdx  over Pena who was accused of kidnapping and torturing to death Joelito Filartigo

(1) District court had jdx against Pena for this action and case remanded to district court

(2) NOTE:  if Pena had never gone to the US, they could have never served him under this statute

2. The Paquete Habana (1900)
a) Discusses creation of a general principle of CIL that binds all states, despite some derogation during its formation

b) Court declared that states by their practice had created customary rule that coast fishing vessels, pursuing their vocation of catching and bringing in fresh fish, have been recognized as exempt, with their cargoes and crews, from capture as prize of war

(1) SC asserted that this ancient usage among civilized nations began centuries ago and gradually ripened into rule of international law

c) SC examined several acts and evidence of opinio juris to indicate that the rule existed

3. Tel-Oren v. Libyan Arab Republic (DC Circ. 1984)
a) P’s were murdered in an attack on a bus, families trying to sue Libyan/Palestinian 

b) ISSUE:  do Ps have cause of action in US courts for injuries sustained in Israel?

c) Ps are mostly Israeli and Ds are aliens

(1) Remember – US person doesn’t go to ATCA, they have other remedies available to them

d) Is blowing up a bus an attack on the law of nation?

(1) Basic legal problem is that ATCA is a pure jdx statute

(2) Bork sees statute only for conceding jdx, NOT for creating cause of action

(a) He says that ATCA is a pure jdx statute while 2nd circuit and Edwards see it as jurisdictional statute and creation of causes of action

(3) Bork argues that in order to have a lawsuit, you need more than just jurisdiction, you need a cause of action as well

(4) Filartiga view of ATCA:  statute functions as both a jurisdictional statute and that it creates a cause of action for any violation of the law of nations that involves a tort

e) Bork says you need to find a cause of action somewhere else

f) Where do cause of action come from?

(1) US statutes

(2) Federal common law

(3) Self-executing treaties

(4) State law

(a) In Filartiga, would apply Paraguay tort law

g) HOLDING:  Ps not granted a private right of action to bring this lawsuit either by a specific international legal right or impliedly by the whole or parts of international law

(1) NOTE:  Bork discusses that there is sufficient controversy of a politically sensitive nature about the content of any relevant international legal principles that litigation of Ps claims would present

(a) Political context of the challenged action and PLO”s impingement upon American foreign relations

(b) At this time at least, there was lack of consensus about terrorism generally and about PLO activities in particular(not anymore

4. Kadic v. Karadzic (2nd cir. 1995)
a) Karadzic’s argument:  appellants have not alleged violations of the norms of international law because such norms bind only states and persons acting under color of a state’s law, not private individuals

(1) BUT court says that certain forms of conduct violate the law of nations whether undertaken by those acting under the auspices of a state or only as private individuals

(2) Private individuals may be found liable under the ATCA for acts of genocide, war crimes, and other violations of international humanitarian law
b) HOLDING:  the alleged atrocities are actionable under the ATCA, without regard to state action, to the extent that they were committed in pursuit of genocide or war crimes, and otherwise may be pursued against Karadzic to the extent that he is shown to be a state actor

5. Sosa v. Alvarez-Machain; US v. Alvarez-Machain (2004)
a) DEA agent in Mexico was tortured, abducted and murdered and Alvarez assisted to keep agent alive in order to torture him more
b) Alvarez was then abducted and taken to Texas by US officials

c) In the criminal trial, court granted Alvarez’s motion for acquittal (government had weak case)

d) Alvarez then sues US government under ATCA, asserting his kidnapping was tort in violation of law of nations

(1) District court dismissed his case against US because of sovereign immunity

(2) Only remaining case is the one against Mexican nationals that kidnapped him

e) Sosa, one of the Mexican nationals involved in the kidnapping, is being sued for a tort (abduction) committed in Mexico under theory that it was a violation of international law

f) HOLDING:  no relief under ATCA because it does no more than vest federal courts with jdx (neither creating nor authorizing courts to recognize any particular right of action without further congressional action) AND it did not create private causes of action in 1789, but there are other sources for causes of action in 1789

(1) Three causes of action existing in 1789:

(a) Violation of safe conduct

(b) Infringement of right of ambassadors

(c) Piracy

(2) These were causes of action as of 1789 and its not a closed list (e.g. torture) but not a wholesale adoption of violation of law of nations but only some laws

(a) Leaves the door open to the possibility of common law causes of action (meaning, causes of action that are not sourced in treaty, or statute or traditional private law

(b) Judicially creating causes of action (i.e. federal common law despite Erie)

(c) Causes of action only when violations of international law defined content and enjoy same general acceptance as three norms in 1789 did (doesn’t apply for Alvarez)

g) Courts should require any claim based on the present-day law of nations to rest on a norm of international character accepted by the civilized world and defined with a specificity comparable to the features of the 18th-century paradigms we have recognized

(1) **federal courts should not recognize private claims under federal common law for violations of any international law norm with less definite content and acceptance among civilized nations that the historical paradigm familiar when § 1350 was enacted

(a) Means that federal courts could recognize private claims under federal law, when the norm has context and acceptance compared to the historical paradigms… might be a source for a cause of action from common law… Alvarez’ claim doesn’t make it… but Sosa doesn’t close the possibility that there will be federal causes of action based on this law in certain situations

6. How is human rights law made?
7. what are international obligations erga omens?
8. what elements must be proved to demonstrate genocide?\
a) Genocide Convention:  five categories of acts that constitute genocide
(1) Killing members of the group

(2) Causing serious bodily or mental harm to members of the group

(3) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part

(4) Imposing measures intended to prevent births within the group

(5) Forcibly transferring children of the group to another group

b) Article 4:  persons who commit, conspire, direct, attempt or comply in genocide shall be punished, even if they are “constitutionally responsible ruler, public officials, or private individuals

c) Under Rome Statute definition of crime against humanity:

(1) Extermination committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack
9. should the “law of nations” evolve for purposes of ATCA?
10. Inter-American Court of Human Rights
a) Another place where we find active HR litigation is in regional HR tribunals (US is not party to any) but both Europe and Latin America have a robust system with HR tribunals… tied to regional HR conventions, so violations by any state signatory to those violations may lead to hearings

b) Regional human rights tribunal

c) Tied to regional human rights conventions 

(1) So state signatories can lead to the possibilities of individuals making human rights claims 

11. Cultural Relativism
a) There is a pretense of human rights that they are universal

(1) In the sense that one who believes in them, believes they are true and necessary for everyone (which is what makes them universal)

(2) However, everyone everywhere does not agree 

(3) E.g., free speech is not seen as a natural right in Singapore
b) There are societies that do not feel that gender equality is a HR

c) What general norms can you point to that you can say to any nation:  you must do or not do this no matter what your culture/religion?

(1) Torture 

(2) Others are hard

d) Trading human rt.s for econ. dev.

(1)  human rt.s NOT so important for econ.lly developing countries

(2) econ. miracles(result of auth.ian gov’ts

12. Should “universal” human rights be imposed on people with contrary cultural traditions?
VIII. LAW OF THE SEA
A. Most of the land surface has been reserved to the sovereignty of particular states
1. with exception of Antarctica and West Bank, most of the world is divided

2. but once you enter the sea, things are completely different

B. traditionally, the sea was part of “the commons”

1. emerging British naval dominance in past and to counteract British power, idea of freedom of seas emerged

C. contemporary international law has cut freedom of seas back where there are limits to what one can do in the open seas

D. how law transitions claims of absolute exclusivity outwards to open sea

1. state (land)(territorial waters (12 nautical miles out from land)(able to exclude other states, persons, etc. here)(contiguous zones (where state can exercise police powers)(exclusive economic zone [EEZ](200 nautical miles from coast)(nation has ability to explore and exploit resources here, but not the territory of the nation, anyone can transit here(it is part of the high seas, but only that nation can determine who can fish or drill for oil there)(high seas (non-exclusive commons)(beyond 200 nautical miles off coast of a nation

E. territorial waters:
1. asserted national territory over very near adjacent swath of water

2. 12 nautical miles from coast where coastal state has ability to exclude others

F. exclusive economic zone (EEZ):
1. goes out 200 nautical miles
2. rights for purposes of natural resources in waters super-adjacent to the seabed

3. not territory of coastal state, it is part of the high seas in that any ship can transit there but only coastal state can determine who can fish or drill for oil there

G. high seas (outside the EEZ—non-exclusive commons):
1. anybody can fish or drill here

H. continental shelf:
1. coastal state has exclusive right for sub-surface exploitation, even if it extends beyond 200 nautical miles

2. Note:  when there are discrepancies, such as Gulf of Mexico, the nations make agreements amongst themselves (example:  US and Mexico share all oil drilled from the Gulf)

a) Note also:  this is still the high seas at some point, so you can’t forbid other ships/people from sailing through those areas)

I. Le Louis (1817)—high seas case

1. French vessel sailing from Martinique was captured by British and taken to Sierra Leone

2. this happened in the seas

3. ship was transporting slaves

4. Brought before the Vice Admiralty Court and found guilty of violating the Slave Trade Act (for transporting slaves)

5. HOLDING:  you can’t stop and search the vessel on the high seas unless it was a time of war, which it was not (different result if French ship was in territorial waters)

a) If it was a British vessel, then this would probably be lawful… British parliament cannot legislate to what a French ship can do on the high seas

6. seizure was lawful a an act of Parliament

7. ** fiction is that the ship that flies a flag of a nation is also technically/legally the territory of that nation 

a) but if a French slave ship had entered British territory (meaning, w/in 12 miles of the coast) then they would have been subject to British law and jurisdiction b/c it is legally British territory 

8. **note:  war exception:  if UK and France were at war and UK encounters Le Louis on high seas, then it could seize Le Louis

a) **even in time peace, can seize pirate ship

(1) Shows us that piracy was more reprehensible at this time than the slave trade was (based on the laws and who could be seized or not) 

J. UNCLOS
1. Freedom of the high seas
a) Open to all states, whether coastal or land-locked

(1) Freedom of navigation, overflight, lay submarine cables and pipelines, construct artificial islands and other installations permitted under int’l law, fishing (subject to conditions), scientific research

b) Interests exercised by all states with due regard for interests of other states in their exercise of freedom of high seas and also with due regard for the rights under this convention with respect to activities in the Area

2. Nationality of Ships
a) Every state shall fix conditions for grant of nationality to ships

b) Ships have nationality of state whose flag they are entitled to fly

c) There must be a genuine link between state and the ship

3. Status of ships
a) Ships shall sail under flag of one state only and subject to that state’s exclusive jdx on high seas

b) Ship cannot change its flag during voyage or while in a part of call

c) A ship that sails under the flags of two or more states, using them according to convenience, may not claim any of the nationalities in question with respect o any other state, and may be assimilated to a ship without nationality

4. Immunity of warships on high seas
a) Warships on high seas have complete immunity from jdx of any state other than the flag state

5. Immunity of ships used only on government non-commercial service
a) Ships owned and operated by a state and used only on government non-commercial service shall, on the high seas, have complete immunity from jdx of any state other than the flag state

K. Internal Waters(Delimitation Under UNCLOS
1. Normal Baseline
a) The normal baseline for measure the breadth of the territorial sea is the low-water line along the coast as marked on large-scale charts officially recognized by the coastal state

2. Straight baselines
a) In localities where the coastline is deeply indented and cut into, or if there is a fringe of islands along the coast in its immediate vicinity, the method of straight baselines joining appropriate points may be employed in drawing the baseline from which the breadth of the territorial sea is measure
3. Internal Waters
a) Waters on the landward side of the territorial sea form part of the internal waters of the state

b) Where the establishment of a straight baseline in accordance with the method set forth in article 7 has the effect of enclosing as internal waters areas which had not previously been considered as such, a right of innocent passage as provided in this Convention shall exist in those waters

4. Bays
a) Bay—a well-marked indentation whose penetration is in such proportion to the width of its mouth as to contain lank-locked waters and constitute more than a mere curvature of the coast

(1) An indentation shall not be regarded as a bay unless its area is as large as, or larger than that of the semi-circle whose diameter is a line drawn across the mouth of that indentation

b) If the distance between the low water marks of the natural entrance points of a bay does not exceed 24 nautical miles, a closing line may be drawn between these two low-water marks, and the waters enclosed thereby shall be considered as internal waters

5. **No right to enter internal waters
L. Territorial Sea—Delimitation in UNCLOS
1. pertains to coastal state but subject to servitudes for benefit of international users

2. Breadth of territorial sea

a) Every state has right to establish breadth of its territorial sea up to a limit not exceeding 12 nautical miles, measured from baselines determined in accordance with UNCLOS

3. Right of innocent passage
a) Ships of all states, whether coastal or land-locked enjoy the right of innocent passage through the territorial sea

4. Meaning of passage
a) Passage(navigation through territorial sea for purpose of:

(1) Traversing sea without entering internal waters or calling at a roadstead or port facility outside internal waters, OR
proceeding to or from internal waters or a call at such roadstead or port facility

b) Passage shall be continuous and expeditious; includes stopping and anchoring only in so far as the same are incidental to ordinary navigation or are rendered necessary by force majeure or distress of for purpose of rendering assistance

5. meaning of innocent passage
a) innocent so long as it is not prejudicial to the peace, good order or security of the coastal state

b) passage is prejudicial to the peace and good order or security of coastal state if it engages in any of the following activities

(1) threat or use of force against sovereignty, territorial integrity or political independence of coastal state

(2) exercise or practice with weapons of any kind

(a) Note:  merely having weapons is not inconsistent w/innocent passage, but if you shoot them off, then it is, etc. 

(3) any act aimed at collecting info to prejudice of the defense or security of coastal state

(4) propaganda 

(5) launching, landing or taking on board of any aircraft

(6) launching, landing or taking on board of any military device

(7) loading or unloading of any commodity, currency or person contrary to customs, fiscal, immigration or sanitary laws and regulations of coastal state

(8) willful or serious pollution

(9) **any fishing activities

(10) carrying out of research or survey activities

(11) interfering with any systems of communications or any other facilities or installations of coastal state

(12) any other activity not having direct bearing on passage 

c) *Note:  just b/c this convention article defines something as innocent or not, doesn’t mean you can’t do them per se, you will just need permission from the nation state 

M. Contiguous Zone—Delimitation under UNCLOS
1. zone where coastal state can exercise police powers(24 nautical miles
2. Contiguous zone
a) In a zone contiguous to its territorial sea, described as contiguous zone, the coastal state may exercise the control necessary to:

(1) Prevent infringement of its customs, fiscal, immigration or sanitary laws and regulations within its territory or territorial sea

(2) Punish infringement of the above laws and regulations committed with its territory or territorial sea

3. Church v. Hubbart (1804)
a) Aurora ship seized by Portugal outside Portuguese territorial waters off the coast of Brazil

b) Law suit is within US because there is question over collection on insurance claim—insurance company won’t pay if ship was seized for illicit trade

c) SC ruling on legality of Portuguese seizure

d) HOLDING:  Portuguese seizure okay (this was in Portuguese contiguous zone)

(1) In territorial waters of US, seizure would have been illegal, but there is a zone beyond the territorial waters and it may be appropriate for coastal state to seize ship when necessary to enforce its local law
N. Straits—Delimitation under UNCLOS
1. maritime passages connecting two parts of the high seas

2. 2 kinds

a) narrow passage of water with coastal state on both sides

(1) Issue is whether or not there is a right of passage through the straight even if it is territorial water

b) strait has 2 different countries facing each other

3. this part of UNCLOS applies to straits which are used for international navigation between one part of the high seas or an exclusive economic zone and another part of the high seas or an exclusive economic zone

4. Right of Transit Passage
a) All ships and aircraft enjoy the right of transit passage, EXCEPT:

(1) that if the strait is formed by an island of a state bordering the strait and its mainland, transit passage shall not apply if there exists seaward of the island a route through the high seas or through an exclusive economic zone of similar convenience with respect to navigational and hyrdrographical characteristics

5. Duties of ships and aircraft during transit passage
a) Proceed without delay through or over the strait

b) Refrain from any threat or use of force against sovereignty, territorial integrity or pol independence of states bordering strait

c) Refrain from any activities other than those incident to their normal modes of continuous and expeditious transit unless rendered necessary by force majeure or by distress

6. The Corfu Channel Case (UK v. Albania—1949)
a) Corfu is Greek island near Greece and Albania

b) Period right after WWII and beginning of Cold War—Albania was Soviet satellite

c) FACTS:  British ships sail through Corfu channel and one hits mine, which damages ship

(1) After this, Brits send minesweeps into channel, which Albania says is unlawful act against its sovereignty

d) ISSUE 1:  is Corfu Channel an international strait through which all nations enjoy right of passage without permission

(1) Albania says no because there is available passage to seaward side so there is no necessity to use Corfu Channel route

e) HOLDING:  That even though Albania denies it, the minefield could not have been laid w/o the knowledge of the Albanian government 

(1) Which doesn’t necessarily make it illegal

(2) However, it does place a burden/duty for them to notify and warn the entering ships of the danger to them 

(3) So it was the lack of warning by Albania to the British that results in Albanian responsibility for the loss/damage 

(4) *Court holds that failure to warn is a source of liability and Albania must pay damages to Britain 

f) ISSUE 2:  did British violate Albania’s territorial sovereignty by sweeping the mines? (i.e. is British sweeping of mines consistent with innocent passage?)

g) sweeping mines in normal Albanian territorial waters is definitely a violation of sovereignty but what about when territorial waters comprise part of an international strait

h) **is Corfu Channel an international strait in legl sense?

(1) Court says:

(a) That there is actual usage (more than 100 ships use this area per month, 2884 per year)

(b) British navy has been using it for 80 years, and other navies as well

(c) Thus, its history shows that it is being used as int’l waters so the Corfu Channel shall be considered to belong to the class of int’l highways through which passage cannot be hindered during times of peace

(2) **not precluded from being considered international strait just because passage through it is not necessary (i.e. another route is available)

(3) concludes that it is an international highway and passage is not prohibited in time of peace

i) Albania then argues that British ships weren’t innocent passage b/c they were trying to intimidate the Albanians 

(1) But the ships were not proceeding in combat maneuvers and their guns/weapons weren’t engaged for firing, etc. 

j) HOLDING regarding whether British minesweeping in channel was inconsistent with innocent passage:

(1) International law does NOT allow a state assemble a large number of warships in territorial waters to carry out minesweeps(this violated Albanian sovereignty so British CANNOT sweep mines, BUT

(a) Albanians CANNOT lawfully mine Corfu Channel

k) NOTE:  Article 38 regarding islands doesn’t really apply here because Corfu is an island of Greece and not of Albania

7. Northwest Passage
a) Going across the artic circle and through the Northwest Passage is MUCH shorter than going down through the Panama Canal (to get from Asia/West Coast of US to Europe)

(1) It was never navigatable b/c it was too much ice and cold, etc.

(2) However, thank goodness for global warming, the thought is that this might become navigatable very soon 

b) They are already exploring the routes and making the charts and considering establishing gas stations, etc. once global warming kicks in

c) Competing views

(1) Canadian view

(a) These are territorial waters

(b) They will let you go through, but they are saying it is Canada

(2) US views

(a) This route is an int’l passage and therefore every state enjoys as a matter of right, the right of innocent passage 

(i) Problem (compared to Corfu) no historical precedence b/c no one has used it yet (too ambitious right now since only research ships have gone through)

(b) Second argument (which is more offensive to Canada)

(i) They don’t have sovereignty of those upper islands (you don’t own it and its not your territory) 

(ii) They are sailing there and not asking the Canadians permission (they are just sending in their navy/military ships) 

d) Canadians go nuts when this happens 

(1) US navy is being used for int’l demonstration/standpoint that Canada doesn’t own the territory (similar to Corfu – trying to intimidate to demonstrate to int’l community that they will just take/use it) 

e) If this was going to remain ice-locked, we wouldn’t have this issue/discussion, but it is widely believed/held that in 30/40 years this will be navigatable 
8. **Should passage of a warship through a strait be deemed “innocent passage?”
O. Continental Shelf
1. Truman Declaration
a) Issue of US and Gulf of Mexico
b) Claim way beyond territorial waters and sometimes beyond EEZ, depending on geography

c) Natural resources of subsoil and sea bed of continental shelf beneath the high seas but contiguous to the coasts of the US as appertaining to the US subject to its jdx and control

d) Character as high seas of waters above continental shelf and right to their free and unimpeded navigation are in no way affected

2. Relevant only for the purposes of natural resources

a) It is irrelevant to fishing rights (that is the EEZ)

b) And irrelevant to right of passage (that is right of seas/high seas)

3. Doesn’t depend on conquering 

a) It is just yours 

b) You don’t have to place your flag over it or anything

4. 1958 Convention on the Continental Shelf
a) continental shelf refers to:

(1) seabed and subsoil of submarine areas adjacent to the coast but outside the area of the territorial sea, to a depth of 200 meters, or beyond that limit, to where the depth of the superjacent waters admits of the exploitation of the natural resources of the said area

(2) to the seabed and subsoil of similar submarine areas adjacent to the coasts of islands

b) ** Some go out hundreds of miles, while others (like CA) just drop off almost immediately into deep ocean 

c) coastal state exercises over continental shelf, sovereign right for purpose of exploring it and exploiting its natural resources

d) rights are exclusive and does not depend on occupation or any express proclamation 
e) Article 6:  when the continental shelf is adjacent to two or more states whose coasts are opposite each other, then it is determined by agreement

(1) In absence of agreement, boundary is median line, every point of which is equidistant from the nearest points of the baselines from which the breadth of the territorial sea of each state is measured

(2) When continental shelf is adjacent to territories of two adjacent states (e.g., Gulf of Mexico), the boundary determined by agreement

(a) In absence of agreement, boundary determined by application of principle of equidistance from the nearest points of baselines from which the breadth of the territorial sea of each state is measured

f) 2 conceptual flaws of Article 6 approach:

(1) Art. 6 assumed universe in which maritime boundary conflicts were bilateral

(2) Art. 6 assumed universe in which spatial conflicts between the two states arose from either their coastal adjacency or coastal opposition

(a) By 1969, when three states with coasts on the North Sea turn to ICJ for instruction on principles of law relevant to delimitation of their maritime boundary, limitations of regime became clear

g) New problems led to norms holding that each state was entitled to its “natural prolongation,” no state could be cut off from the sea, and as between states competing for ocean space, the distribution should be roughly proportional to their relative lengths of coastlines

h) What happens if more that 2 states are involved?—North Sea Case

5. North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal Republic of Germany v. Netherlands—1969)
a) Claims between Germany, Netherlands, and Denmark

b) principle of equidistance 

(1) Use points that are equally distant to both countries 

(2) This gives you a straight line when the borders of two nations are in a straight line

c) If there are uneven lines (convex borders for example) then the lines of equidistance reflect that (roughly match the shape of your country, but headed out in a straight line, so some nations benefit and others lose out)

d) Germany screwed over under Continental Shelf convention

(1) Convex in Netherlands, concave in German, and convex in Denmark so that Germany gets small piece of continental shelf despite having similar amount of coastline as other two countries

(2) Germany says this is inequitable

e) Court rejects equidistance principle above that screwed Germany over(there should be some limit to distortions of concave/convex coasts that leads to disparity in shelf divisions

6. Arbitration between UK and French Republic on Delimitation of Continental Shelf:  The Channel Arbitration (1979)
a) Court says they will divide it and create separate zone around Channel Islands

b) In order to maintain appropriate balance between the two states in relation to continental shelf as riparian states of the channel with approximately equal coastlines, the Court decided that the primary boundary between them shall be a median line, linking point D of the agreed eastern segment to point E of the western agreed segment

c) Second part of solution is to delimit a second boundary vis-à-vis the Channel Islands

(1) Must not be drawn so as to allow continental shelf of France to encroach upon established 12 mile fishery zone of Channel of Islands

(2) Boundary shall be drawn at a distance of 12 nautical miles from the established baselines of the territorial sea of Channel Islands

(a) This gives France substantial band of continental shelf in mid-channel which is contiguous to its continental shelf to east and west of island region and at the same time, to leave to the Channel Islands to their north and west, a zone of seabed and subsoil extending 12 nautical miles from baseline

d) See map on page 706!!

e) FLESH OUT MORE!!!

7. Delimitation under UNCLOS—see UNCLOS doc on continental shelf
a) Definition:

(1) Comprises the sea0bed and subsoil of the submarine areas that extend beyond its territorial sea throughout the natural prolongation if its land territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from the baselines from which the breadth of the territorial sea is measure where the outer edge of the continental margin does not extend up to that distance

b) Article 83:  Delimitation of the continental shelf between states with opposite or adjacent coasts

(1) Delimitation of continental shelf between states with opposite or adjacent coasts shall be effected by agreement on basis of international law in order to achieve equitable solution

(2) If no agreement can be reached within reasonable time period, states concerned shall resort to procedures in Part XV

(3) Pending agreement, states concerned shall make every effort to enter into provisional arrangements of a practical nature and during this transitional period, not to jeopardize or hamper reaching of final agreement

(4) Where there is an agreement in force between the states concerned, question relating to delimitation of continental shelf shall be determined in accordance with provisions of that agreement

P. Exclusive Economic Zone (EEZ)
1. claims by the coastal sate to exercise limited jdx beyond the territorial sea
2. Fisheries Jurisdictions Case (UK v. Iceland—1974)
a) Iceland made claim for exclusivity in certain zones, while UK had traditionally fished in same area

b) Example of how an unorthodox and unilateral position of one country can find itself quickly embraced as a concept of int’l law

c) Iceland seemed to have (acting in its own self interest) stumbled upon a regime that was embraced by the int’l community

d) Iceland’s original claim was not as extensive as the EEZ’s have come to be, but they made a claim for exclusivity in their zones 

e) Case goes before the ICJ against Great Britain (arguing on behalf of the British fleet that had traditionally fished in this same area) 

f) Part of justification for the policy comes from the general recognition of the tragedy of the commons 

3. Delimitation of EEZ in UNCLOS
a) EEZ—an area beyond and adjacent to the territorial sea, subject to the specific legal regime established here…

b) Rights of coastal sate in EEZ

(1) Sovereign rights for purpose of exploring and exploiting, conserving and managing natural resources with regard to other activities for economic exploitation and exploration of zone

(2) Jdx with regard to

(a) Establishment and use of artificial islands, installation and structures

(b) Marine scientific research

(c) Protection and preservation of marine environment

(d) Other rights and duties in Convention

(3) In exercising its rights, coastal state shall have due regard to rights and duties of other states and shall act in  manner compatible with UNCLOS provisions

c) Breadth of EEZ
(1) Shall not extend beyond 200 nautical miles from baselines form which breadth of territorial sea is measured

4. EEZ was reaction to new environmental realities (e.g. fishing technology, overfishing, environmental awareness of tragedy of the commons)

5. EEZ gives exclusive right to state to natural resources in water superjacent to the coast, but not to the soil—that is a different regime

a) Once outside territorial waters, these are still high seas (EEZ is part of high seas), but with exclusivities that coastal state enjoys

6. Co conservation concerns justify the institution of EEZs?
Q. International Canals
1. What types of exclusivity attach to a canal?

2. Formation of canals

a) It is land before you start digging it

b) It is territorial, but to what extent does international law protect right to free passage

3. right to free passage in canals mostly regulated by treaties

4. Suez Canal Treaty (Convention between GB, Austria-Hungary, Fr., Gr., It., Netherlands, Russia, Spain, Turkey Respecting Free Navigation of Suez Maritime Canal (1909)
a) Egypt not included in this even though canal is on its territory

b) Treaty recognizes notion of free passage, even during times of armed conflict

(1) This means they were anticipating several of the signatories being at war w/each other

(2) What they didn’t contemplate was Egypt being at war 

c) Raises issue to what extent Egypt can impose limits on it 

(1) Which was one of the triggers of the first of the Middle East wars 

5. Panama Canal Treaty (1904)
a) Canal shall never be blockaded, nor shall any act of hostility or act of war be committed in it

b) US allowed to police and protect it (from lawlessness and disorder)

6. Kiel Canal—Treaty of Versailles (1919)
a) Cuts through northern Germany as route from Baltics up through North Sea

b) Versailles treaty ends WWI and says that canal shall be maintained free and open to vessels of commerce and of war of all nations at peace with Germany on terms of entire equality

c) Germany must remove any obstacles and danger from the canal –no impediment on movement of persons or vessels other than those arising out of police, custom, etc.

d) Germany bound to take suitable measures to remove any obstacle or danger to navigation and to ensure maintenance of good conditions of navigation

e) **NOTE:  the SS Wimbledon case declared that the Kiel Canal wasa assimilated to the status of natural straits

7. The SS Wimbledon Case (UK v. Germany—1923)
a) Case involves the Kiel Canal 

b) A war b/w Russia and Poland

c) Wimbledon is a British ship chartered by a French arms maker, who is carrying weapons to Danzig (Poland) 

d) Germans prohibit the W to sail through the canal, on the theory that to allow it thru bearing arms, would effectively violate German neutrality in the conflict b/w Poland and Russia 

e) Germany insisting on its right insured in the Treaty of Versailles for neutral non-conflict provision

(1) Conflict is their requirement in the same treaty to permit passage

f) Court reasons that the Kiel Canal is functioning here like a servitude on German territory and as such, does not view Germany’s permitting British ships carrying weapons to violate its status as neutral (vis a vis the Poles and the Russians)

(1) Treaty requires Germany to permit passage (this is the controlling provision) 

IX. ACQUISITION
A. Island of Palmas Case (US v. Netherlands—1928)—Effective Occupation and Effectivites
1. US says they own it b/c it’s part of the Philippines (derivative claim from Spain, which ceded the Philippines to the US at the end of the Spanish-American War)

2. The Netherlands considered the island to be a part of their East Indies possessions 

3. The Spanish claim/US title failed b/c:

a) Nature of the Spanish claim

(1) That they discovered it

(2) Claim by discovery 

b) Problem is that they never came back 

4. In contrast, the Dutch

a) Had been there, they had been there infrequently and its not clear how much on that particular island, but they were there most recently (in comparison) 

(1) Note:  there is nothing in the record to indicate a permanent Dutch presence, but they do come by from time to time 

5. This might be a case of who had better proof (better kept records, etc.) 
6. Court held for the Netherlands 
a) Said Netherlands had sufficiently proven the existence of their sovereignty 
7. not much you had to do to claim land

8. **territorial sovereignty involves the “exclusive right to display activities of a state

B. ICJ’s Western Sahara opinion as well as subsequent efforts by the international community to raise legal status of, and recognize rights held by, indigenous people have rejected doctrine of terra nullius
C. A territory is considered terra nullius when no one occupies it

1. any state may claim sovereignty over such areas through combo of discovery and continuous occupation

2. state must not only discover, but must also carry out an act of taking possession, which must be competed within a reasonable time (Island of Palmas case)

a) acquiring territorial sovereignty includes duty to protect the territory and to protect the rights of other sates within the territory

3. Terra Nullius
a) We don’t recognize this as areas w/people
(1) Examples:  Gobi desert, Siberia, etc. 
b) Only contentious in areas where it is unoccupied 
(1) Where there is land that is potentially for the taking 
(2) Examples:  Antarctica, the Moon, etc. 
D. Sovereignty over Clipperton Island (France v. Mexico—1932)-- Effective Occupation and Effectivites
1. Island way off the coast of Mexico
2. Character of their claims
a) France discovered the island and said they owned it (by publishing it in Hawaii)
(1) Also had drafted plans to explore there
b) Mexican ship approached the island (where there was a US flag b/c of US exploration) and they raised a Mexican flag
c) France notified them and said they were the sovereigns of the island 
3. ISSUE:  was mere discovery by France enough to make it French

a) What does one have to do to effectively claim something that is les than occupying?

4. French notification found to be enough, even though they did little w/it after that time
5. French didn’t lose their right by leaving, there was no forfeiture, so it’s still French territory
E. Legal Status of Eastern Greenland (1933)-- Effective Occupation and Effectivites
1. Claimed by Denmark (who claims to own all of Greenland) and Norway (which claimed to own that portion—Eastern Greenland) 
2. Argument for Norway

a) Denmark only had sovereignty over areas where Danish settlements were and the rest of the land was “terra nullius”
3. Argument for Denmark
a) Alternatively, Denmark didn’t have to actually occupy all the land, and also, Denmark had in fact exercised some legal right over the entire land by entering into treaties w/other countries (thus, there was some recognition by other nations as to their ownership – including Norway)
4. Court says that Norway is in some way estopped from this claim b/c of their previous recognition of Dutch ownership 
5. Court said Norway was required to base its claim on (1) discovery, and (2) continued display of authority

a) To show continued display of authority, Norway could demonstrate (a) intention and will to act as a sovereign, and (b) some actual exercise or display of authority

6. Court held that Norway’s proclamation of sovereignty over Eastern Greenland was invalid
a) This is because Denmark had both discovered Greenland and displayed continuous authority over the island

b) Denmark didn’t have to occupy entire island because impossible to inhabit some parts, plus possessed sovereignty based on legal recognition of sovereignty over entire island in treaties

(1) Lesser standard of intent in inaccessible regions

F. **What constitutes control for purposes of perfecting “discovery”-based claims (in instances of terra nullius)?
