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Introduction/Sources of International Law

1. Intro to International Law

a. International Law:

i. The law regulating state conduct with one another (and IGOS) (limited dealings with persons and legal entities)

ii. The law that governs states and intergovernmental organizations; law that acts upon states and governs primarily their relations with one another

b. Source: 

i. States 

ii. NOTE: Even courts cannot make international law 

c. Definitions:

i. Public International Law: the law regulating state conduct with one another

ii. Private International Law: the choice of what domestic law is going to govern

1. Ex. Which law governs a Sony contract with a Chinese corporation?

iii. Domestic Law: the law of a state

1. Ex. US law, Mexican law, etc. 

iv. Foreign Law: the law of another state 

d. Nature of International Law in Lotus 

i. France: states can only do something if prescribed by rule

ii. Turkey: states can do whatever they want as long a there isn’t a rule forbidding it 

1. States can do something unless there is a rule saying they can’t 

2. This is the predominant theory of international law 

2. Sources of International Law
a. Background: The ICJ
i. ICJ: the highest international court and an agency of the UN
ii. The ICJ Statute is an attachment to the UN charter
iii. Article 59 makes decisions that are binding only on the parties to a case
1. Courts concerned with resolving disputes, not creating precedent
b. Sources of International law (ICJ Statute Article 38) (in order)
i. Treaties

1. A nation is only bound by a treaty if it chooses to be so bound

2. Similar to a contract or statute

3. Common to civil and common law systems
ii. Customary International Law (CIL) 

1. Common to the civil law system 

iii. General principles of international law

1. Must be found across legal systems

2. Common to civil and common law systems
iv. Judicial decisions [subsidiary means of identifying international law]
1. Persuasive authority
2. Common to the common law system

v. The writings of publicists [subsidiary means of identifying international law]
1. Publicist: legal scholar

2. Where would you look to find these writings? Treatises, law review articles, etc.

3. Strength of authority depends on credibility and other factors
4. Ask: Is the publicist explaining lex lata or lex ferenda?

a. lex lata: law as it is (actual law)

b. lex ferenda: law as it should be (aspirational)
5. Common to the civil law system 

vi. NOTE: Treaties hugely important; CIL used to be more important but still highly valuable; general principles of international law very unimportant
c. ALSO: Court Decisions

i. International and national court decisions may be used as persuasive authority only
3. Treaties
a. Overview
i. Treaty: A treaty is a contract between two or more states 

ii. Defined by the VCLT as “an international agreement concluded between states in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments, and whatever its particular designation”
1. Nomenclature essentially irrelevant (treaty, convention, charter, statute, etc.)

2. May be an exchange of notes (multiple documents)

3. Does not have to be signed 
iii. Criteria for an agreement to constitute a treaty:

1. Between two or more states

2. In writing

3. Intended to create [legal] obligations under international law 

b. Domestic Law Application

i. VCLT applies to treaty provisions intended to be governed by international law
ii. Some state dealings governed by domestic law

1. Ex. Contracts, Property

2. These may be included in treaties but lie outside VCLT rules
c. Treaty Parties

i. Treaties are “concluded between states”

ii. Issue: Taiwan?

1. Taiwan does enter into treaties, but there is an issue as to the validity of these treaties

iii. Issue: International Organizations?

1. International law recognizes treaties made by international organizations

d. Memoranda of Understanding

i. Theory:

1. States often seek to capture mutual understanding not intended to create binding obligations
2. This is customarily done via a memorandum of understanding.
ii. Nomenclature

1. Unfortunately, nomenclature not always consistent

2. Treaties should use language of obligations, while MOUs should use less imperative terms 

a. Treaty: “shall, undertake, obligations, etc”

b. MOU: “will, come into operation or effect, etc”

iii. Now used (abused?) for practical reasons 

1. Confidentiality: States may call something a MOU even though they intend it to be binding because there is no requirement to publicize MOUs with the UN

2. Political: Attempt to avoid the constitutional ratification processes 
e. Invalid Treaties

i. A treaty may be declared invalid if:

1. The person agreeing that the state will be bound lacked authority under the law of their state

2. The consent of the person agreeing that the state will be bound was procured through fraud/corruption/coercion

3. State compelled to agree through the threat of aggression violating UN Charter 

4. Terms violate a jus cogens norm 

f. Effect of War/Suspension of Diplomatic Relations on Treaties
i. Severing or suspending diplomatic relations does not alter status of effective treaties

1. Ex. US gets access to Guantanamo through 1903 treaty. Despite suspension of diplomatic relations, the treaty remains valid. 

ii. May preclude performance of some treaty terms 

iii. War does not automatically terminate treaties
4. Steps in the Life of a Treaty
a. Negotiation and Drafting

i. An individual must have “full powers” to negotiate a treaty

1. Certain persons have implicit full-powers
a. Head of State

i. President (US)

ii. Queen (UK)

b. Head of Government

i. President (US)

ii. PM (UK)

c. Minister of Foreign Affairs 

2. Plenipotentiaries are authorized with full-powers  

ii. If a treaty is negotiated by a person lacking authority to do so, the treaty is considered invalid unless the state endorses their actions

b. Adoption

i. Adoption 

1. Adoption ends negotiations and fixes text

ii. Authentication/Signing

1. Delegates normally sign treaty following authentication

2. Text will normally specify the authentic language(s) 

a. Trend: treaties will be negotiated in English, but will be considered authentic in multiple languages (whereas historically treaties were only authentic in one language, usually Latin) 

3. A signature does not make a treaty binding per se, but signatories obligated not to defeat “object and purpose” of the treaty

a. Some treaties will delineate what constitutes the object and purpose of a treaty or the duties of signatories 

4. Some treaties become binding simply upon signature 

a. Must be explicitly stated in treaty text

b. Nations participating must have domestic laws allowing this to occur

iii. Ratification

1. Ratification

a. The process by which a country signifies its consent to be bound by the treaty

i. Refers to the international legal act of being bound by the treaty

b. International law does not care about whatever domestic process a country goes through 

i. Domestic approval process determined by each country’s constitution

2. Ratification Process in the US 

a. Executive officials negotiate and sign the treaty 

b. President submits the treaty to the Senate for approval 

c. Appropriate committee holds hearings

d. Full (⅔ supermajority) Senate votes on “advice and consent” authorizing President to ratify the treaty 

e. President may ratify if Senate approves 

f. Alternatively, President may refuse to ratify if Senate approves 

g. NOTE: Senate vote is a prerequisite for presidential ratification 

3. Ratification is accomplished via written notification

a. Exchanged with other party for bilateral accord

b. Deposited with special authority for multilateral agreement 

c. Depository designated as a kind of scorekeeper (who is in the treaty? who is not?)

d. A single instrument will be sent to the depository 

c. Reservations and Declarations
i. Reservation

1. Reservations aim to modify legal consequences

a. VCLT provides that a reservation is: “a unilateral statement… made by a state, when [agreeing] to a treaty, [purporting] to modify the legal effect of certain provisions of the treaty in their application to that state” 

b. States often append declarations and reservations to their treaty ratifications 

2. VCLT bars reservations if…

a. Reservation is prohibited by the treaty text 

b. Outside scope allowed by treaty

c. Incompatible with the treaty’s object and purpose 

3. State Options re Third State’s Reservation

a. Reservations authorized by treaty require no response 

i. Treaty may pre-approve specific departures

b. Otherwise, a reservation is essentially treated as an offer

i. Reserving state is willing to be bound subject to reservation

c. Other states have several options:

i. May accept reservation

ii. May object to reservation but allow treaty to enter force 

iii. May refuse to apply treaty to reserving state 

d. Where treaty does enter force between nations, both entitled to follow terms of reservation

i. Ex. If country A gets reservation, A must allow all other parties to behave in the same way 

e. Reservations are presumed to be accepted if no reply in 12 months (default rule) 

4. Adding Reservations in the US

a. US historically employs: “RUDs” 

i. Reservations

ii. Declarations

iii. Understandings: these are only used by the US; understandings don’t actually change the legal meaning, they are an interpretation of a particular part of a treaty 

b. Reservations may be added by:

i. The President (before it goes to the Senate) 

ii. The Senate (President can then ratify with the reservation or not ratify at all) 

5. Reservation Multivariable Calculus
a. See Slides
ii. Declaration 

1. A statement attached to a ratification that is not intended to have legal meaning 

a. Not addressed in VCLT
b. No international legal effect

2. Components:
a. A statement for the record 

b. No international legal effect

c. Typically for political purposes
d. Entry into Force
i. Entry into Force: when the treaty becomes legally effective

1. A treaty is not binding until specified entry in force
ii. Requirements: 

1. For bilateral treaties, this occurs when there is an exchange of ratification 
2. For multilateral treaties, the text will normally specify the criteria regarding when it will enter into force 

a. Specific date

b. Specific country ratifications 

c. Specified number of ratifications (ex. this treaty will go into effect when 30 countries have ratified)

d. Specified time after specified number of ratifications (ex. 6 months after 30 countries have ratified)

iii. Treaty Parties

1. A treaty “party” is a nation which is [fully] bound by treaty

a. Subject to reservations 

2. To have a treaty party: Ratification + Entry into Force

a. The state must have ratified the treaty

b. The treaty must have entered into force 

3. What is the legal obligation of a country that has ratified a treaty but when that treaty hasn’t entered in force? 

a. The country can’t defeat the object and purpose of the treaty (has same status as a signatory). 

b. Only at the point of entry in force is the country fully bound. 

iv. State Obligations re Treaty Performance

1. Treaties are binding upon the parties and must be performed in good faith (pacta sunt servanda)

v. Domestic Law and Treaty Obligations

1. Domestic law cannot excuse non compliance

2. States vary in their legal treatment of treaties

a. Two Approaches

i. Monist: this approach treats treaties as national law without further legislation

1. Treats national and international law as one legal system
2. Ex. Switzerland

ii. Dualist: this approach always requires legislative enactment

1. Ex. UK (stems from separation of powers between monarch & parliament; monarch can unilaterally ratify so parliament must pass legislation) 

b. United States is a mix of both

i. “Treaties are supreme law of the land”

ii. Yet, Marshall Court took the view that it depends on the type of treaty 

vi. Where do treaties apply?

1. The national territory of a party 

a. Metropolitan land mass

i. The core territory of the state

ii. Ex. 50 states + DC
b. Territorial sea

c. Overseas possessions

i. Ex. Puerto Rico and Guam
2. Generally, treaties don’t apply elsewhere unless specified

a. Foreign territory

b. High seas, outer space, Antarctica 

3. ISSUE: Human rights treaties with respect to Guantanamo Bay? US base in Iraq? No current obligation

vii. Who is bound by the terms of an amendment to a treaty?

1. Treaties can be updated through amendment

2. Bilateral Treaty: by mutual agreement

3. Multilateral Treaty: amendments present a complex challenge

a. Traditional View: 

i. Historically, unanimity was formally required, or 

ii. Amendments only effective between agreeing parties (similar to reservations)

b. Modern Treaty Practice (must be established by treaty itself):

i. Some modern treaties allow amendments to bind all 

ii. Amendment process is semi-legislative

1. Some nations agree to an amendment and if they do, it becomes binding on all
2. Ex. UN Charter can be amended by ⅔ of parties if all UNSC members also agree 

c. NOTE: How is this consistent with rule of consent? State must consent in advance to this mechanism
e. Accession and Withdrawals
i. Accession

1. State agrees to be bound by a treaty which it has not signed

2. Typically indicates state did not participate in negotiations

3. Usually takes place after entry of force 

ii. Withdrawal

1. Withdrawal is usually regulated by the terms of the treaty

2. Generally, treaty will specify lead-time requirement 

a. Ex. State can withdraw with 6 month’s notice
3. Normally, cannot withdraw only from selected articles 

4. If treaty is silent, VCLT bars withdrawal unless:

a. It can be shown parties intended to allow withdrawal, or

b. Right of withdrawal can be implied from nature of treaty

f. Protocols
i. Protocol

1. A protocol is a treaty purporting to modify or supplement the provisions of another treaty 

2. May update treaty at a later time or be concurrent 

ii. Ratification of protocols is always optional
1. While it is possible to have a treaty containing an amendment process, you cannot write a treaty that says “if 30 states adopt a protocol, all states adopt protocol”

iii. Protocols can be useful to overcome state's objections

1. Scenario: All states enter into a general treaty and some of those states then enter into a more restrictive protocol

2. Often seen in human rights treaties
3. The treaty is the minimum common denominator 
g. Treaty Termination 

i. Termination by Consent or Treaty Provision 

1. All treaty parties agree

2. Timeframe specified in treaty has been reached

3. The objective of the treaty has been achieved 

4. Treaty has been superseded by a newer agreement

a. Treaties often not ratified by the same players 

ii. Material Breach

1. Need more than mere breach of treaty term to denounce

a. VCLT specifies material breach required

2. Under VCLT, a material breach is either:

a. Repudiation of the treaty not permitted by the VCLT

b. Violation of a provision essential to the accomplishment of the purpose of that treaty

3. Impact differs for bilateral and multilateral treaties

a. Bilateral:

i. Innocent party may invoke as ground for terminating treaty

ii. May also suspend operation in whole or part

b. Multilateral: 

i. Material breach is only grounds for suspension, unless
1. All non-breaching parties unanimously agree to:
a. Terminate with respect to breaching party

b. Terminate with respect to all 

iii. Impossibility of Performance

1. If performance is made impossible by disappearance or destruction of an object indispensable for treaty execution 

a. Any party may validly terminate or withdraw
b. Ex. island submerges, river dries up
2. Applies only to permanent circumstances

a. Can only suspend performance for temporary impossibility

3. NOTE: State cannot cause the impossibility and then invoke that as excuse to terminate treaty 

iv. Fundamental Change of Circumstances

1. VCLT adopts restrictive approach to fundamental change of circumstances

2. Conditions must have changed to the extent parties would not have agreed to treaty terms under them 

a. Not just a minor inconvenience

b. Ex. NATO based fundamentally on Cold War circumstances 

c. Must have been unforeseen

5. Treaty Interpretation
a. General Rules of Interpretation

i. VCLT Art. 31 specifies primary interpretation criteria

ii. General Rules:

1. Interpret treaty in good faith
2. Words to be given ordinary meaning 

3. In context and light of treaty object and purpose 

a. Includes language in preamble and annexes

b. Preamble is legally significant because it gives reader a sense of what the drafters were seeking to accomplish, provides context for interpreting language

iii. Can Also Consider: (similar to PER) 

1. Agreements made or adopted by all parties at the same time (contemporaneous agreements) 

2. Subsequent agreements and practice 

3. Relevant rules of international law

b. Supplemental Criteria (VCLT Art. 32)
i. If result obtained from using Art. 31 criteria...

1. Is ambiguous or obscure; or

2. Result is manifestly absurd or unreasonable; then

ii. Can also consider…
1. Preparatory work of the treaty

a. Travaux préparatoire: legislative history
2. Circumstances of treaty conclusion 

iii. Role of Treaty Commentary

1. Commentary is not mentioned in Art. 32
2. Most international treaties have commentary (a volume of scholarship prepared by academics that discusses and explains the treaty)

3. Commentary is not given official status as a resource for interpreting the treaty 

4. How to introduce commentary anyways?

a. Source of international law: “the work of leading publicists”
b. Commentary is such a work and is fair game for understanding a treaty

c. Issue: Different Languages (VCLT Art. 33)
i. If authenticated in one language, that version prevails 

ii. If authenticated in multiple languages, all equally valid 

1. Terms presumed to have same meaning in each 

2. If clearly different and Art. 31/32 don’t resolve, then:

a. Adopt meaning which best reconciles texts (split the difference)

b. With regard for treaty object and purpose 

iii. Ex. 1907 Hague Regulations on Land Warfare governs many aspects of war/belligerent occupation. Art. 43 requires an occupying power “to re-establish and insure public order and safety.” French text read, “l’ordre et la vie publics” which means order in public life. Note the distinction between public safety and public life. French obligation imposes a higher standard on the occupier than the English version. Only the French version is authentic. 
6. Customary International Law
a. Overview
i. Two elements:
1. State Practice
a. Any act attributable to the government is potentially relevant
b. Ex. Treaties, unilateral declarations, decisions within international organizations, national laws, military and police manuals, internal government circulars
2. Sense of Legal Obligation (opinio juris)
b. CIL vs. Treaties
i. A treaty provision which is “conventional or contractual in its origin [can] pass into the general corpus of international law [if] accepted as such by the opinio juris, so as to have become binding even for countries which have never, and do not, become parties to the Convention… [this is] one of the recognized methods by which new rules of customary international law may be formed” (ICJ, North Sea Continental Shelf Cases)
1. AKA a treaty provision may become CIL over time 
ii. Differences:

1. Treaties bind only states that ratify them

2. CIL binds all states

c. Role of CIL
i. Traditionally, most international law rules were CIL
ii. Widely ratified multinational treaties was a 20th century development
iii. CIL still plays an important role where:
1. No treaty governs a subject
2. Some or all states involved with an issue not treaty parties
3. Gaps in facial treaty coverage
d. Jus cogens
i. Jus cogens norm: a fundamental CIL rule so important you can’t deviate from it
1. Can’t contract around these rules in a treaty
2. If you do, the provision is invalid 
ii. Generally accepted jus cogens norms include prohibitions on: aggression, genocide, slavery, and torture
e. Obligation erga omnes

i. Obligation erga omnes: obligation owed to all states

1. Any nation can seek redress for violation

2. Normally only the injured state has grounds for redress

ii. May be created by treaty or CIL

iii. Widely accepted examples:

1. Waging a war of aggression

2. Prohibitions on genocide, slavery, torture

3. Neutrality of space/Antarctica

4. Freedom of navigation in international waterways

f. Persistent Objectors

i. Persistent Objector: a state that has repeatedly and unambiguously objected to the emergence of a CIL rule

1. At the time the rule was being formed, you were doing something contrary and objected to the formation of the rule and persistently over time objected/acted contrary to it. 

2. No specific way that you must object (formal and informal methods) 

3. Exempt from CIL rule that binds others 

The Nation State Under International Law

1. States and Sovereignty
a. Key Aspects of Westphalian State Sovereignty

i. All states are legally equal

ii. Fully sovereign within their own territory

1. Human rights law proposes some limits on this sovereignty

iii. Principle of non-intervention
b. Criteria for Statehood (Montevideo Convention and CIL)

i. Permanent Population

1. No size or homogeneity requirement

2. Must be settled

3. Presence of nomadic elements do not matter 

ii. Defined Territory

1. Must control a reasonably defined area

2. No size requirement 

3. Precise borders may be disputed
a. Ex. Israel
iii. Government

1. Must be a central government

2. Operates as political body in accordance with law

3. Must have effective control of national territory 
4. Once control is established, statehood not lost due to:

a. Occupation by another power

b. Civil war
iv. Independence/Capacity to enter into relations with other states

1. Full capacity to enter into relations with other states

a. Independence in external relations

b. Territory not subject to authority of another state

c. Theories of Recognition

i. Declarative Theory: existence of state established by conformance with objective legal criteria 

1. Not dependent on recognition by other states

2. Endorsed by Montevideo Convention

ii. Constitutive Theory: legal status as a state requires recognition by other states
1. Never formally adopted in any agreement 
iii. UN Membership: 

1. UN Charter Art. 4: membership in the UN is open to all other peace-loving states which accept the obligations contained in the present Charter and, in the judgment of the Organization, are able and willing to carry out these obligations

a. The admission of any such state to membership in the UN will be effected by a decision of the General Assembly upon the recommendation of the Security Council

2. Only states can belong to the UN
a. Thus, if you become a member state, this is an absolute legal answer to the question of whether a territory is a state

b. Flipside is not true: it doesn’t necessarily follow that if you are not a UN member, you are not a state
d. Regime Change

i. Impact
1. Legal existence of the state is independent of the government

2. Unlawful regime change does not alter state’s existence

3. Treaties in force remain in force (made with the state, not the government)

ii. State Options
1. Legal options after an irregular change in government:

a. Nations can recognize government in exile

b. Can give new government recognition de jure (Ex. Cuba)

c. Can give new government recognition de facto (informally)

d. Can withhold recognition to indicate disapproval

iii. Recognizing a New Government

1. Government recognition can be expressed by…

a. Diplomatic note

b. Public announcement

c. Receiving ambassador

d. Implied act (ex. Vote for UN seat)
2. Acts that do not infer recognition:

a. Joining a multilateral treaty

b. Attending international conference

c. Meeting with an official after previous non-recognition
2. States and Title to Sovereignty
a. Contrasting International Values
i. Right of Self-Determination

1. UN Charter Art. 1(2): To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples…

2. International Covenant on Civil and Political Rights Art 1: all peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social, and cultural development 

ii. Uti possidetis

1. Uti possidetis: “as you possess” 

2. Originally allowed victors to claim territory gained through conflict 

3. Modern application: post-colonial/newly independent nations retain previous borders 

a. First applied in Latin America

b. When these nations became independent, they stuck with existing borders, enshrining territorial stability as an international principle 

4. NOTE: Right of self-determination runs counter to uti possidetis 
b. Territorial Acquisition: Key Concepts

i. Intertemporal principle: questions of international law must be decided on law as it stood when facts took place, not when dispute is being decided 

ii. Critical date(s): time at which operative facts arose

c. Traditional Modes of Acquiring Territory

i. Discovery: 

1. Explorers “find” territory a la Columbus 

2. According to modern international law, discovery is insufficient. This establishes claim to title but something additional is necessary. 

3. Historically, legal 

4. Now, only lawful if occurred before 1945

ii. Occupation:

1. terra nullius: no one’s land (although territory not usually uninhabited)

2. Historically, legal 

3. Now, only lawful if occurred before 1945

iii. Subjugation/Conquest:

1. Historically, legal 

2. Now, only lawful if occurred before 1945

iv. Cession:

1. One state gives up (cedes) territory to another 

v. Prescription:

1. Similar to concept of adverse possession

vi. Accretion:

1. Land created by erosion 

2. Belongs to country where it is accumulated 


vii. Contiguity:

1. If the land is closer to territory X, you have a stronger claim than territory Y

2. Rejected in Island of Palmas arbitration 

viii. Lease:

1. Ex. Guantanamo 

d. Secession

i. Is secession legally permissible?

ii. ICJ voted that it did NOT violate international law for Kosovo to secede 
3. Maritime Territory
a. Maritime Zones

	Maritime Zone
	Geographical Extent
	General Authority

	Internal Waters
	Water on the landward side of baselines
	- Essentially treated like land

- No right of entry without permission

- CIL: You have the right to enter this zone in an emergency (force majeure)

	Territorial Sea
	12 nm from the baseline
Includes seabed, subsoil below, water and air above
States may establish breadth up to 12 nm (but do not have to)
	- State sovereignty extends to territorial sea

- Historically, territorial sea was limited to 3 nm

- US Practice: Coastal states and the federal government both had sovereign authority over the territorial sea. Now, the government has left the states 3 nm while the additional 9 nm are federal.

	Contiguous Zone
	12 nm past the territorial sea (24 nm past the baseline)
	- Expanded region where coastal state may protect its interest

- May act to prevent violation of customs, fiscal, immigration, and sanitary laws

- May punish infringements that took place in territory/territorial sea

	Exclusive Economic Zone
	Extends seaward from the territorial sea to a max of 200 nm from baselines
	- Vessels and aircraft enjoy most high seas rights

(Freedom of navigation and overflight; the right to lay submarine cables and pipelines)

- Only impacts activity of ships or aircraft engaged in economic exploitation (fishermen, Shell Oil, etc.)

- Coastal state regulates economic resources and use (Construction of structures, management of natural resource use and conservation, regulation of marine scientific research)

	Continental Shelf
	Expressed by geological rules, no fixed distance
Seabed and subsoil of “natural prolongation of state’s land territory to outer edge of the continental margin”
Complex rules determine distance, can exceed 350 nm
	- Exclusive coastal state control of resources/research
- Includes minerals and sedentary living resources

	International Waters (“the area”)
	Everything else
	The “common heritage of all mankind”


b. Regulation of Territorial Seas

i. Coastal states are expected to regulate: [NCPCERC]
1. Navigation safety including traffic lanes

2. Conservation of living resources
3. Protection of the environment
4. Control on scientific research
5. Enforcement of customs, immigration, fiscal, and sanitary laws/regulations 

6. Rules must be non-discriminatory 

7. Can temporarily suspend innocent passage for security reasons after notice

c. Jurisdiction Over Foreign Vessels

i. Coastal states should only exercise jurisdiction over foreign ships if:

1. Consequences of crime extend to State

2. Crime disturbs peace/good order of the territorial sea

3. Ship’s master or consulate requests help

4. Necessary to suppress drug trade 

d. Innocent Passage

i. Innocent Passage: Continuous and expeditious passage through territorial seas
1. Does NOT extend to aircraft
ii. Stopping/anchoring only as necessary for:

1. Ordinary navigation

2. Distress or force majeure
3. Assisting person/ship/aircraft in distress

iii. May not be prejudicial to good order or security of the coastal state 

1. Ex. Submarines must be on surface 

e. Warship/Public Vessel Immunities 

i. Warship Criteria: [CDC]
1. Commanded by commissioned officer

2. Distinguishing marks

3. Crew under military discipline

ii. Immunity:

1. Warships are immune from coastal state enforcement actions 

a. May only be required to leave territory

b. Flag state liable for any damages done

i. Ex. Flag state may be liable if the vessel polluted the water or fished improperly 
2. Immunity extends to other public vessels operated for non-commercial purposes 
f. Transit Passage 

i. Transit Passage: Right of passage through international straits

1. Applies to ships and aircraft

a. Ex. aircrafts can still fly through the Strait of Hormuz 

ii. While innocent passage can be suspended at times, transit passage cannot be suspended
iii. Vessels may transit in “normal mode”

1. Nuclear submarine can stay submerged 

2. Ships can conduct flight operations

iv. US asserts this is already customary international law

1. The US argues this became CIL when adopted by UNCLOS
g. Artificial Islands
i. Authority to Construct

1. Coastal state has exclusive authority to construct or authorize artificial islands in EEZ

ii. Jurisdiction

1. Coastal state has legal jurisdiction over that structure 

iii. Must provide international notice of construction

iv. Must not obstruct shipping lines

v. Artificial structures get no territorial sea/EEZ*

1. NOTE: Implications for PRC 
4. State Jurisdiction
a. Bases for State Jurisdiction

i. Territorial Principle

1. States largely free under international law to legislate and enforce the law within their own territory

a. Generally limited only by treaty agreements (Ex. IHRL)

2. Jurisdiction extends to all persons present 

a. Immunity may limit exercise but this is subject to waiver 

3. Territory can include ships/aircraft registered to nation 

4. Principle also limits foreign legal activity in territory 

a. Ex. Can’t gather evidence or serve legal process

ii. Nationality Principle

1. State can regulate the actions of nationals abroad 

a. Can apply tax law to earnings

b. Government officials’ conduct regulated by national law

c. Can apply criminal law to nationals abroad

i. May require extradition to actually prosecute

2. US Law Example: 

a. War crimes → if a US national commits a war crime, they can be tried in the US no matter where they were when the crime was committed

b. Illicit foreign sexual conduct → US national can be tried in the US no matter where committed 

iii. Passive Personality Principle (national is victim of an offense overseas and country asserts right to punish perpetrator)

1. State criminalizes acts abroad against its citizens 

a. Essentially “victim jurisdiction” 

2. US initially opposed the concept 

a. Now endorses, primarily in terrorism sphere

3. US Law Example:

a. War crimes → makes it a crime for anyone to commit a war crime when an American is a victim 

iv. Protective Principle

1. State criminalizes acts abroad prejudicial to its security

a. Principle is not as well defined as other rules

2. Act need not be an offense under local nation’s law 

3. US Law Example:

a. Counterfeiting US money

b. Conspiracy to commit immigration violations  

v. Effects Doctrine

1. State criminalizes acts abroad with substantial harmful effect within nation 

a. US has been a leading proponent of this doctrine

b. ECJ (European Court of Justice) has now generally adopted it

2. Act need not be an offense under local nation’s law 

3. US Law Examples:

a. Application of Sherman Antitrust Act: Collusion among corporations in the UK directly affects US industry, although this practice is not illegal in the UK 

4. NOTES: 

a. This is closely related to the Protective Principle

b. Controversial

c. Don’t worry about going over difference between the protective principle and the effects doctrine. No questions will expect you to distinguish between the two.
vi. Universal Jurisdiction

1. Some offenses considered so prejudicial to all states that any state may exercise jurisdiction

a. Ex. Piracy, slavery, torture, war crimes, genocide 

2. US Law Example:

a. Piracy (as a practical matter, US does not exercise universal jurisdiction for piracy although they could bring the pirates back to the US to face trial) 

3. True universal jurisdiction is CIL
vii. Quasi-Universal Jurisdiction 
1. AKA Treaty Jurisdiction

2. Offenses specified by treaty as warranting exercise of universal jurisdiction

a. Until incorporated in CIL, only treaty parties bound

i. Unlike universal jurisdiction, quasi-universal jurisdiction is not CIL

ii. Only a state that is a party to the treaty can exercise jurisdiction
3. Ex. Terrorism, drug trafficking
b. Legality of Abduction to Face Trial

i. Generally, violates international law

1. Eichman Example

ii. US v. Alvarez-Machain 

1. Machain was a doctor believed to have been involved in a drug cartel. US believed Machain assisted in the torture of a US DEA agent. He was brought to the US and SCOTUS said we don’t care. Judge must only establish whether defendant is present in the courtroom. 

5. State Responsibility
a. Wrongful Acts Under International Law

i. States are responsible for honoring international law obligations 

ii. Principles of state responsibility are governed by CIL
b. State responsibility attaches when two requirements are met:

i. An act is attributable to the state, and
1. This covers full range of branches/agencies

2. Also applies to private actors on state’s behalf 

a. Ex. Military contractors

3. Essentially same actors who might get immunity 

4. Applies even to acts in excess of lawful authority 

a. Excludes only acts of purely personal nature

i. Ex. Frolic & Detour defense 
ii. An act constitutes a breach of an international obligation

1. This determination requires two sets of rules:

a. Primary Rules: the substantive law that has been breached

i. Ex. Assault → law of assault

b. Secondary Rules: the law of state responsibility

i. Ex. Assault → rules of criminal or civil procedure 
2. Consequences of lex specialis
a. Lex specialis: Specialized primary rules take precedence over general rules

b. Treaty provisions for redress/adjudication prevail over customary state responsibility rules
c. Consequences of Wrongful Acts
i. The wrongdoer has the obligation to:

1. Cease

2. Offer assurances of non-repetition 

3. Repair (make reparation) 
a. Reparations take three forms:
i. Restitution

1. Restitution in integro (restoration in full) is first resort

2. Restitutio won’t take place if:

a. Not materially possible (object has been destroyed); or

b. Burden far outstrips benefits from compensation

ii. Compensation

1. Payment for actual loss which can include moral damage 

2. No provision for punitive damages in international law 

a. NOTE: Risk of punitive damages is one reason why foreigners are uneasy about litigating claims in the US

iii. Satisfaction

1. Essentially acknowledgement, expression of regret, apology 

2. Legal obligation to apologize 

3. May not be disproportionate or humiliating

b. Considerations

i. State suffering injury determines adequacy of reparations
ii. Reparations may be reduced for injured state’s contribution (contributory negligence)

d. Who can invoke state responsibility?

i. The state whose rights have been violated; or

ii. A group of states (including an international organization) whose rights have been violated; or 

iii. The international community as a whole (any state) for obligations erga omnes 

iv. Multiple States

1. When several states are injured, each may separately invoke responsibility of wrongdoer

2. If multiple wrongdoers, responsibility of each state can be invoked jointly or severally

a. Recovery limited to total damages suffered
e. Countermeasures

i. Countermeasures: Self-help remedies or reprisals to wrongful acts

1. Legitimacy depends on original act’s wrongfulness

ii. Countermeasure consists of wronged state not performing international obligation to wrongdoer 

1. Ex. State A breaks the law so State B breaks the law in return
iii. Requirements:
1. Must be intended to cause compliance/reparation

a. Cannot just be to punish

2. Need not be reciprocal, but must be proportionate 

a. Ex. State A violates tariff rule with State B. State B (engaging in countermeasure) does not have to also violate the tariff rule. They can choose another international legal rule to use as the countermeasure but it has to be roughly proportionate to harm suffered. 

iv. Procedural Steps: (IN ORDER, If one doesn’t work go down the line)

1. Call on wrongdoer to cease and make reparation

2. Announce countermeasure and offer negotiation

3. Suspend countermeasure if tribunal to decide issue 

4. Terminate as soon as wrongdoer has satisfied obligation

6. State/Head of State Immunities 
a. State Immunity

i. State Immunity: an immunity or protection from suit in the court of a foreign state for another state

ii. Who Enjoys It?

1. Organs of state

a. Including branches, agencies, diplomatic missions

2. Political subdivisions

a. Government of CA entitled to state immunity as a subdivision of the USA in foreign courts 

3. Agencies or instrumentalities of the state

a. Can include commercial entities performing actual government functions 

i. Ex. Private prisons run under contract by the government
ii. Ex. A Canadian is imprisoned in private prison in the USA. If the Canadian goes back to Canada, they cannot bring suit against the prison in a Canadian court. 
4. Representatives of the state acting in official capacity

b. Major Exceptions (Identified in UN Convention, likely CIL)
i. Consent
1. Nations can always consent to foreign jurisdiction

a. Waiver may be in contract/treaty or ad hoc 

i. Ex. You are advising a client that is doing business with a business entity that qualifies as a state entity (majority of corporation is owned by a government). To avoid not being able to bring suit, include a contract clause that the entity consents to be sued. 

2. Initiating/intervening in legal action constitutes consent

a. Unless appearance is only to claim immunity

b. Bringing an action constitutes consent to counterclaims

3. Consent to arbitration generally constitutes immunity waiver 

a. If state consents to arbitration and arbitration would generally entail right to legal remedy, then states will be understood as having consented 
ii. Commercial Activity/Transactions*
1. Core of modern “restrictive approach”

2. State participation in commercial activity forfeits immunity 

a. Challenge to distinguish between:

i. Acts anyone can do (jure gestionis)

ii. Acts only state can do (jure imperii)

1. Ex. incarceration

3. Two different tests can be used:

a. Nature of the Act Test:

i. Is the nature of the act something only states can do?

b. Purpose of the Act Test: 

i. Is the purpose something that is a state function?

4. Standard for judging commercial acts

a. UN Convention:

i. Refer primarily to nature of the transaction

ii. Purpose considered if parties agree or if relevant to forum state practice

b. US Law:

i. Determine by reference to nature of the act (federal law)

c. Illustration

i. The government of Canada wants to purchase 100,000 blankets for their soldiers from your client. Canada then reneges. Can you sue the government of Canada?

ii. Depends on the test

1. Purpose Test: the purpose of the transaction is to outfit the military. This is a state function. So in a jurisdiction applying the purpose test, your client cannot sue the Canadian government. 

2. Nature Test: the nature of the transaction is buying blankets. Anyone can buy blankets. So in a jurisdiction applying the nature test, you could sue the Canadian government.

5. Commercial Transactions Defined by UN Convention

a. Commercial contract/transaction for sale of goods

b. Contract for loans and related transactions

c. Contracts/transactions of commercial, industrial, trade, or professional nature 
iii. Certain Employment Contracts
1. Generally no immunity for employment contracts in the forum state 

a. Ex. The Chinese government hires someone living in LA to go work for them in China. If the Chinese violate employment law, that person can sue in a US court because they were employed within US jurisdiction.

b. Ex. The Chinese government hires someone in China to do work for them in LA. They are wronged in LA. Because the contract was formed in China, the worker cannot bring suit against China in the US. 
iv. Torts
1. No immunity for suits seeking compensation for:

a. Wrongful death 

b. Personal injury

c. Damage or loss of tangible property

2. Provided:

a. Cause is act/omission attributed to foreign state;

b. Act occurred in territory of forum state (where you’re trying to sue); and

c. Agent was present at the time (most states require this)
3. Ex. You are driving and are rear ended by an employee of a foreign state. You can bring suit against the foreign state for injuries sustained (personal injury exception).  

a. Some nations, including the UK, eliminate the agent presence requirement
v. Property Rights
1. Immovable property in forum state


a. Ex. If you have a dispute over immovable property with a neighbor who is an employee of a Mexican movie company, you can still sue them. 

2. Right to sue in forum state for property from gift/inheritance

3. Right to sue in forum state in administration of property (trust/bankruptcy)

4. Intellectual property rights protected in forum state 
c. Warship Sovereign Immunity
i. Longstanding principle of CIL

1. Now codified in UN Convention on Law of the Sea

ii. Ships obey foreign laws but do not let foreign state enforce 

1. Only direct sanction is expulsion

iii. Applies to other non-commercial state vessels (Ex. Customs)

1. State vessels in commercial service subject to arrest/enforcement
d. Immunity and Enforcing Judgments
i. Liability to suit does not make judgment enforceable

1. A foreign state could consent to be sued but not consent to have a judgment enforced against it 

2. Consider ability to obtain satisfaction before suit

ii. Defendant state must consent to attachment/arrest

1. True of both pre- and post-trial attachments

iii. Foreign state consent not required if:

1. Property is used for commercial purposes 
2. It is connected with entity that you’re bringing action against 
3. It is present in the forum state
e. FSIA Exceptions to Sovereign Immunity
i. The US Foreign Sovereign Immunity Act (FSIA) addresses foreign states, agencies, instrumentalities, political subdivisions, majority owned corporations/legal persons

ii. No immunity if:

1. Waiver: express or implied

2. Commercial Activity:
a. For US jurisdiction, can’t just be any commercial activity
b. If nature is public, then can’t sue 

c. If nature is private, then must be:
i. Carried out inside the US; or
ii. Act in US in connection with activity abroad; or
iii. Activity causes direct effect in US 

3. Property is taken in violation of international law and there is a tie between the property and the US  

4. Rights in certain property in US at issue
a. AKA property protected by US law 
5. Tort loss in US from official conduct

6. Issue is contractually subject to US arbitration

7. Government sponsorship of torture or terrorism (can sue for activity related to that torture or terrorism) 
f. Head of State Immunity
i. Head of state immunity covers head of state, head of government, and foreign minister 

1. Includes civil and criminal matters 

ii. HOS immunity comes into two forms:

1. Functional immunity (ratione materia) covers official acts

a. Continues after term of office ends unless waived by state

2. Status-based immunity (ratione personae) bars all legal acts against them

a. Ends upon departure from office 

b. Purpose: Allow senior government officials to function in best interest of state without worrying about outside legal interference with their performance. 

iii. Modern treaties may overrule 

1. Torture Convention denies functional immunity 

2. ICC Rome Statute still denies all immunity 
g. Serving Process Against a State
i. There is a very specific legal process to serve process against a state

ii. Must transmit to foreign ministry via diplomatic channels
1. In their capital city

2. Ex. USA → China

a. Must send the legal documents to the US State Dept. Then the State Dept. must send them via diplomatic channels to the Embassy in Beijing and then they must deliver them to the Chinese Ministry of Foreign Affairs

3. Can’t serve embassy in forum state

4. Ex. Can’t serve China in the Chinese embassy in the USA

iii. Can’t “tag” visiting officials sued in official capacity

iv. Can’t privately deliver to government in home state 

1. Ex. Can’t send process to friend in China and have them hand deliver process to Beijing

v. States may agree on alternate procedures

1. State Dept website lists alternate procedures

vi. An appearance on the merits waives objection to service

1. Ex. An appearance to contest the validity of service of process does not waive objection
Individuals Under International Law

1. Nationality, Aliens, and Refugees
a. Nationality vs. Citizenship
i. Nationality: A [credible/significant] link to a state under international law 

1. Possessed by both natural and legal persons (corporations)

2. A state has the right to protect its nationals against other states

3. The criteria for nationality is generally set by national laws (of each country), but…

a. International law requires “genuine connection”

4. Protection of Nationals Abroad

a. States have the right to protect nationals abroad 

i. States can insist on treaty and customary international law protections

ii. No obligation to do so 

1. Right of protection belongs to the state, not the individual

2. Ex. If you travel to another country, you have no legal right under US or international law to demand that your country bail you out of trouble. The US has the right to come to your assistance but no obligation to do so. 

ii. Citizenship: Entitlement under domestic law to full civic and political rights 

1. Citizens have the highest level of rights 

a. In USA, not an issue because there is basically one level of nationality. Britain, on the other hand, had one level for people who lived in core British territory; another level for people living in Hong Kong
b. Dual Nationals
i. Often possible to acquire dual nationality 

1. Being born in one country to foreign parents, marriage to foreign national, etc.

ii. Dual nationals owe allegiance to both countries

1. Subject to laws of both

2. US law discourages but does not bar dual nationality 

3. Voluntary application for foreign citizenship can cost in US

a. Can lose US citizenship 
iii. Protecting Dual Nationals 

1. Both nations may be entitled to protect dual nationals 

a. Always true in third states

b. Ex. You are a national of Canada and the USA and go to Mexico → USA and Canada have the right to assist you. 

2. But, traditionally no right in the territory of the other

a. Ex. You are a national of Canada and the USA and go to Canada → USA does not have the right to assist you

c. Nationality of Legal Persons
i. General Rule: Nationality is the state of incorporation/location of registered head of office
1. Can be hard to determine in case of multinational corporations
2. Nationality of shareholders generally not determinative

3. If place of incorporation and location of registered head of office are the same, no problem

4. If different, courts examine where control and ownership really lie 

a. State with more “close, substantial, and effective connection” chosen

b. Foreign branches generally have parent’s nationality

ii. Independently incorporated subsidiaries follow the general corporate rule (state of incorporation/location of registered head of office) 

iii. Bilateral investment treaties may define covered companies 
d. Nationality of Ships and Aircraft
i. Nationality determined by flag flown/state of registry

1. A ship, as a matter of law, can only fly one flag. This must be the flag of their state of registry. 

2. Note: When a civilian ship is in a foreign country’s territory, it has to fly its own flag + the flag of the country that it is visiting (called a courtesy flag)

ii. Nationality of owner(s) irrelevant 

iii. Flag state has jurisdiction over acts onboard 

1. Ex. If a foreign cruise ship is in the port of LA, then (because there is no sovereign immunity) the US has jurisdiction over the crime but so does the state of registry. On the high seas, only the state of registry has legal jurisdiction. 
e. Right to Leave and Return
i. International Covenant on Civil and Political Rights gives:

1. Right to leave any country, including one’s own

2. Unrestricted right to return to own country 

ii. NOTE: Although the US is a party to this treaty, under the US Constitution you have a constitutional right to travel domestically but the US government has never held that you have a constitutional right to travel internationally. What about right to return? There is still No Fly List. 
iii. Restrictions: 


1. States may...

a. Impose restrictions on granting passports

b. Bar travel to certain states 

2. Right to travel may be limited to…

a. Prevent flight of accused criminals 

b. Protect public health
f. Stateless Persons
i. A person can lose their nationality without acquiring a new one 

ii. The state of residence is entitled to treat the stateless person as an alien

1. Ex. If you are stateless, any country in which you are present treats you as an alien

2. Need not accord any state the right of protection

3. Need only grant minimum rights mandated by whatever human rights treaties the resident state is a party to 

iii. Partial treaty coverage

1. Very limited

2. UNHCR estimates 10 million stateless persons worldwide
g. Aliens
i. Alien: an alien is any person not a national of particular state

ii. Aliens need not be granted the same rights (or obligations) of nationals

1. Overt discrimination OK

iii. Aliens have no entitlement to enter or remain in state 

1. May be subject to passport and visa requirements

2. States may limit length of stay, residence, and employment

iv. Aliens are subject to the law and jurisdiction of the state where they are present 

1. May be taxed on income earned 

2. May also be liable to own state law

3. Ex. An alien can have competing tax obligations between home state and the state where they are an alien 

v. Aliens may be denied full property rights of nationals

1. States may bar from real property ownership

2. May exclude from professions

3. If allowed to own property, must have equal access to courts with national property owners

4. Property may be subject to expropriation

a. Expropriation: international legal term for a taking  
h. Refugees
i. Refugee: “A person who owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country

ii. Requirements:

1. Must be outside the country 

2. Must have well-founded fear of persecution

a. Objective criteria 

i. No requirement that the state be responsible for the persecution

1. Ex. ISIS 

3. Persecution must be based on race/religion/nationality/group membership/politics 

a. Group membership vague concept (Ex. Can argue this includes gender in certain circumstances)

b. Cannot just be fear of dying because of armed conflict 
i. Displaced persons: individuals fleeing for personal safety from conflict or natural disaster (Ex. Syria)

ii. Internally displaced persons: persons displaced within their own country

c. Cannot be due to economic necessity

i. Economic migrants: persons leaving home country seeking better lifestyle
4. Must be unable or unwilling to return or be protected by nation 
iii. Process to Receive Refugee Status:

1. Refugee status is a right if Convention definition is met

2. Individual must apply to nation where present 

a. Upon application for refugee status, the state receiving the application must act 

b. Nations set procedures in domestic law 

c. NOTE: Need not enter country legally to make claim 
i. Illegal immigrants: person entering country in violation of its domestic laws (not an international law issue, a domestic issue) 
3. If claim made at frontier, entry/haven should be allowed pending determination
a. Ex. Refugee makes it to US-Mexico border and tells official at US border they want to apply for refugee status. US must allow them entry pending determination but does not need to let them stay. 
4. Convention articles govern refugee treatment

a. Essentially ‘most favored alien’ status

i. Whatever national rules we have that give rights to aliens, someone who qualifies for refugee status has to get full benefit of the best rules we have for aliens (they get best deal if there is a tiered structure)

ii. Do NOT need to provide full nationality

i. Non-Refoulement
i. Non-Refoulement Principle: 
1. If an individual meets the refugee criteria, the state does not actually have to accept them. However, if an individual meets the refugee criteria and is accepted, they must have most favored alien status.
2. States are not obligated to admit those establishing refugee status, but 

a. Refugees can’t be returned/sent to country where life or freedom will be threatened because of their race, religion, nationality, group membership, politics

ii. Protection attaches upon prima facie claim (not adjudication of the claim)

1. Thus, refugees can’t be sent back during administrative proceedings

iii. Legal test is objective, not subjective 
iv. Exceptions:

1. The non-refoulement protection does not apply where:

a. There are “reasonable grounds” to consider the refugee a threat to security

i. Refugee expulsion on grounds of national security requires due process of law. The state must also give the refugee an opportunity to seek admission to another state. 

b. A refugee has been convicted of a “particularly serious crime”, is judged a danger to the community

j. Asylum
i. Asylum: allowing an alien to enter and remain in a territory over the objection of the state of nationality

1. Discretionary act on part of state granting asylum

ii. Political asylum: admitting alien to national territory (ex. Edward Snowden)
iii. Diplomatic asylum: protection in a diplomatic mission (ex. Julian Assange)
1. Alien may be of any nationality

2. Legally an abuse of diplomatic mission, but

3. Political factors result in being done periodically

iv. Refuge: temporary protection from harm 

1. Without any political overtones or consequences
2. Diplomatic Privilege and Immunities
a. Diplomatic Functions Recognized Under International Law
i. Representing the sending State in the receiving State 

ii. Negotiating with government of the receiving State (national level)

iii. Ascertaining (by legal means) conditions and developments in the receiving State and reporting them to the sending state

iv. Protecting the interests of the sending State and its nationals (nationals in the aggregate) within the limits of international law
1. Consular officials protect nationals individually
v. Promoting friendly relations between the sending and receiving State and developing economic, cultural, and scientific ties 
b. 5 Classes of Diplomatic Personnel
i. Head of Mission (Ambassador)

ii. Diplomatic Staff 

iii. Administrative and Technical Staff (A&T)

iv. Service Staff

v. Private Servant
c. Sending State Responsibilities
i. Select head of mission and diplomatic personnel

1. May accredit personnel to more than one state
a. Ex. Jane is US diplomat to France and Luxembourg
2. May also accredit personnel to international organizations
a. Ex. Jane is US diplomat to the EU
3. Diplomats can represent more than one sending state
a. Ex. Jane is the French and Luxembourger diplomat to the US 
ii. Notify receiving state of assignments, arrivals, departures
d. Receiving State Authority
i. Broad approval authority over personnel in territory

1. Must give agrément to selected head of mission

2. Can declare any diplomatic staff persona non grata
3. Can declare any other staff member not acceptable
4. If declared persona non grata or not acceptable, sending state must then terminate functions

a. In this scenario, the individual can stay in the state but they will not have diplomatic immunity or diplomatic power
ii. Reasonably limit embassy size if no specific agreement

iii. Can uniformly refuse to accept personnel in a category
1. Ex. Switzerland refuses to accept military attaches from any states 
iv. May establish prohibited zones off-limits to diplomats
e. Receiving State Obligations
i. Assist in obtaining suitable diplomatic premises
ii. Must protect mission premises from intrusion/damage*

1. Must prevent disturbance of peace or impairment of dignity 
a. Issue of balancing free speech with preventing disturbances of the peace
2. It is not the responsibility of the sending state to protect their diplomats

iii. Must give diplomats freedom of movement
1. Except for prohibited security zones

iv. Must provide safe and expeditious transit out of the country in case of armed conflict
f. Embassy Immunity
i. Premises of a mission are inviolable
1. Nationals of the receiving country cannot go into the embassy unless specifically invited 
a. This includes fire department
2. State agents can only enter with mission head’s permission

ii. Mission, furnishings, property, and vehicles are immune from search or attachment
iii. Mission archives, documents, correspondence are inviolable
1. Diplomatic bags are not to be opened or detained

2. Diplomatic couriers are immune from arrest or detention

iv. Mission exempt from municipal taxes
v. Immunity not altered by armed conflict
g. Diplomatic Officer Immunities 
i. Diplomatic agents immune from any arrest or detention

1. Personal residence and official papers inviolable

ii. Diplomats have immunity from:

1. Criminal jurisdiction of receiving state

2. Civil and administrative jurisdiction of receiving state, except:

a. Actions related to real property not owned by mission

b. Actions related to succession in personal capacity
i. Ex. Diplomat wants to contest a will 
c. Actions related to personal commercial transactions

d. Appearance waives immunity to counterclaims

iii. Diplomats cannot be compelled to testify in court

iv. Diplomatic immunity may be waived only by the sending state
1. Immunity belongs to the state, not the person

2. Must separately waive immunity to judgment enforcement 

v. Diplomatic immunity extends to diplomats’ families 
vi. Other Privileges:

1. Diplomatic agents not subject to receiving state taxes, customs duties, or employment rules except:
a. Indirect taxes included in price of goods and services

b. Taxes on real property they privately own

c. Estate and inheritance taxes from receiving state sources

d. Taxes on any private income in receiving state

2. Diplomats’ private servants may be covered by sending state social security rules

3. Diplomats’ baggage generally exempt from inspection
vii. Duration of Immunity:

1. Blanket immunity until after completion of diplomatic posting

a. When diplomat leaves the country after finishing their assignment, or

b. After expiration of a reasonable period of time
i. What is a reasonable period of time?
2. Lifelong immunity for official acts in diplomatic role

a. Note: Sending state may employ receiving state nationals as diplomats only with that state’s consent; these individuals get immunity only for official acts 
h. Immunity by Status

	
	Civil
	Criminal
	Tax

	Diplomat
	Full
	Full
	Exempt

	A&T
	Official acts
	Full
	Exempt

	Service Staff
	Official acts
	Official acts
	Exempt

	Private Servants
	Official acts
	Official acts
	Exempt


i. Diplomat Responsibilities 
i. Respect receiving state laws and regulations

ii. Refrain from interference in internal affairs

1. Conduct business only with Ministry of Foreign Affairs or other authorized agencies

iii. Use mission premises only as permitted by law

iv. Refrain from any for profit activities

v. Bear burden of proof of immunity entitlement

1. Ex. If DC police pull someone over for speeding, the burden of proving diplomatic status rests with the diplomat
j. Third Country Responsibilities 
i. Diplomats transitioning to/from posting in another country entitled to inviolability in transit

ii. Diplomatic communications/couriers entitled to same inviolability as receiving state must provide
3. Consular Privilege and Immunity
a. Unique Consular Functions
i. Protecting the interests of the sending state and its nationals within the limits of international law, including both actual and corporate persons

ii. Assisting nationals of the sending state in the receiving state

iii. Issuing passports to nationals of the sending state and visas to others

iv. Safeguarding interests of sending state minors and incapacitated persons 

1. Can be legal guardian for minor traveling without parents or make medical decisions for an incapacitated person

v. Transmitting letters rogatory, legal documents, and collecting evidence 

vi. Exercising right of supervision over sending state ships and aircraft

vii. Providing assistance to sending state ships and aircraft and their crews 

viii. Ascertaining (by legal means) conditions and developments in the receiving state and reporting them to sending state 

ix. Promoting friendly relations between the sending and receiving state and developing economic, cultural and scientific ties 

b. Consulate Personnel
i. Head of Consular Post (Consul-General)

ii. Consular Officer

iii. Consular Employee 
iv. Service Staff
c. Basic Rules of Consular Relations
i. Established by mutual consent between nations 

1. Note: Two countries could have consular relations without having diplomatic relations

ii. Implied by establishment of diplomatic relations

iii. Severing diplomatic relations does not automatically terminate consular relations

iv. Consular posts and districts set by sending state subject to approval by receiving state

1. Must agree where consulates will be located, divide country into zones

2. Consent needed to act outside set district

v. May be exercised in support of third state with consent 

1. Ex. If Australian consulate is also going to represent Naru, the US has to consent
d. Credentials
i. Sending state must provide formal notice of appointment/commission for consulate head 

ii. Receiving state approves posting via an exequatur
1. The exequatur is a prerequisite for performing consular duties 
e. Receiving State Authority
i. Receiving state has broad approval authority over personnel in territory

1. Must give exequatur to selected head of mission

2. Can declare any consular officer persona non grata
3. Can declare any other staff member not acceptable
4. Sending state must then recall or terminate functions

ii. Can reasonably limit consular size if no specific agreement 

iii. Must consent to use of own nationals by sending state 
f. Privileges and Immunities
i. Consular facilities are generally given the same inviolability as diplomatic facilities

1. Except consent to enter in emergencies is presumed

2. Facilities of honorary consuls are not inviolable

ii. Consular officers enjoy limited immunities:

1. Enjoys full immunity only for official acts as state agent

2. May be required to testify in court

3. Consular officers are subject to criminal prosecution, but may only be detained for “grave crimes”
g. Receiving State Obligations
i. Consular officials are allowed free communications with sending state nationals in receiving state

1. Consular officials can freely communicate with nationals they represent; specifically applies in criminal law context

2. Includes persons in jail or prison

ii. Sending state citizens have right to have their consulate notified of arrest (Art. 36)

1. This right belongs to the individual, consulate has separate right to communicate with individual

iii. Consulate must be informed of sending state citizens’ deaths, shipwrecks, aircraft accidents

iv. Consular officers can deal directly with local officials

1. They don’t need permission from state department
h. Honorary Consuls
i. Unpaid persons accredited to perform consular functions 

1. Typically businessperson in consular district

2. Often local or third country national

ii. Role specifically addressed in Vienna Convention 

iii. Immune from criminal jurisdiction for official acts

1. No immunity for any other acts

2. Premises are not inviolable 
4. International Organizations, Individuals, NGOs
a. Basic Characteristics of an International Organization 

i. Established by treaty

1. Classic example of an international organization is the UN

ii. Membership fundamentally comprised of states

1. May include separate customs territories (Ex. Hong Kong, Taiwan)

2. May include international organizations (Ex. the European Community) 
3. May be open to all or restricted by geography or interests

4. Members’ representatives must have credentials documenting their authority
iii. Legal personality independent of members 

iv. Financed by members 

v. Permanent secretariat

b. Organizational Structure

i. Normally, three principal organs:

1. Assembly

a. All members represented with one vote each

i. Ex. UN General Assembly

b. Meets at periodic intervals to set overall policy

2. Executive Body

a. Selective representation

b. Implements decisions of assembly

3. Secretariat

a. Permanent professional staff

b. Carries out day-to-day functions of organization
c. UN General Assembly

i. Composition:

1. Representatives of all 193 Member States
ii. Voting:
1. Each State has one vote 

2. Decisions on important issues require 2/3 majority (budget, elections)

3. Decisions on other questions are by simple majority 
iii. Role in Formulating International Law

1. The UNGA does not have actual law-making authority, but nevertheless can significantly influence the development of the law

a. Widely endorsed UNGA resolutions can shape CIL 

b. Ex. Universal Declaration on Human Rights was the first international effort to enumerate human rights. This was adopted as a resolution by the UNGA and, over time, has been highly influential in shaping the law.

2. UNGA works towards development and codification of CIL through International Law Commission/Sixth Committee

3. UNGA sponsors codification of international law via treaties (“UN Conventions”)

a. What makes these conventions law is still the state ratification 

4. BUT, no formal law-making authority per se
d. UN Security Council

i. UNSC is primarily responsible for the maintenance of international peace and security
ii. Composition:

1. 5 permanent members with “veto”

a. China, France, Russian Federation, UK, US

b. NOTE: UN Charter does not use the term “veto”; language calls for a “concurrence” of opinion among members

2. 10 rotating members (elected by GA for two-year terms)

3. Meets as required 

iii. Voting:

1. Procedural matters require 9 affirmative votes

2. Substantive issues require 9 affirmative votes with no negative votes by any permanent member 

iv. Role in Formulating International Law

1. Resolutions approved by the UNSC can be binding
a. NOTE: Most resolutions are merely advisory; only a handful will mandate action

2. UNSC has authority:

a. To call upon members to apply economic sanctions and other measures not involving the use of force to prevent or stop aggression 

b. To take military action against an aggressor 

v. UN Charter

1. Chapter VI: 

a. “Pacific Settlement of Disputes”

b. UNSC may recommend solutions

c. [UN Charter requires that member states cooperate with UNSC authorizations]

2. Chapter VII:

a. “Threats to the Peace, Breaches of the Peace, and Acts of Aggression”

b. UNSC may implement mandatory measures (ex. sanctions) 

i. UNSC may say “in accordance with Chapter VII…”

c. UNSC may authorize use of force 

vi. UN Secretariat

1. Secretariat: Takes care of day-to-day work of the UN

2. Secretary General appointed by GA for five-year renewable term

3. Duties range from administering peacekeeping operations to preparing studies 

4. Staff of 8900 with offices throughout the world
Special Cases Under International Law

1. Arbitration
a. Formal Dispute Resolution
i. Art. 2(3) of UN Charter: All members shall settle their international disputes by peaceful means in such a manner that international peace and security and justice are not endangered
ii. Art. 33 calls for settlement by:
1. Negotiation
2. Inquiry
a. Used where the dispute has a factual core
b. A commission is appointed to ascertain facts
c. Rarely used
3. Mediation
a. Ad hoc approach
b. Uses neutral party to propose compromise solutions
4. Conciliation
a. More formal than mediation
b. Commission of 3-5 members
c. Each state appoints 1 member, others are neutral
d. Commission hears parties’ views and offers ideas
5. Arbitration
a. Formal & Binding
6. Judicial Settlement
a. Formal & Binding
7. Resort to Regional Agencies or Arrangement
a. Formal & Binding
8. Other Peaceful means of their Own Choice 
b. International Arbitration: Overview
i. International Arbitration: binding resolution by a panel chosen by the parties 
ii. Composition:
1. 1 member from each of the state parties
2. 1-3 additional neutral members
a. NOTE: Practical advantage to 3 neutral members
iii. Parties have more control vis-à-vis judicial resolution
1. Choice of arbiters
2. Choice of language/timing
3. Option for confidentiality
c. International Arbitration: Jurisdiction
i. Jurisdiction must be established before each binding international adjudication takes place
ii. Required Elements for Jurisdiction:
1. Consent of Parties
a. Sovereign states consent to binding procedures
b. Must usually consent in treaty or through ad hoc agreement
i. May be general treaty on dispute settlement
1. Multi- or bilateral
ii. May be substantive treaty incorporating dispute provisions
iii. May be bilateral agreement
2. Existence of a Legal Dispute

a. A legal dispute is a disagreement over a point of law or fact, a conflict of legal views or interests between two parties

b. Examples from ICJ:

i. Interpretation of a treaty

ii. Any question of international law

iii. Existence of fact constituting international obligation violation

iv. Reparation to be made for breach of international obligation

1. If states cannot agree on what constitutes a sufficient reparation

3. Timing of Dispute Origination

a. Ratio Temporis: the dispute must have arisen during the time frame provided in consent

i. Consent can be retroactive

ii. After date the general treaty entered into force

iii. Date specified in general or specific agreement

b. Must demonstrate parties have consented that arbitration extends to the period of time when the facts took place

iii. International Arbitration: Admissibility

1. Admissibility Requirements:

a. There must be a legal interest on the part of the state making the claim 

i. AKA Standing

ii. Arises when a claim is asserted on behalf of a national

iii. Must be a national from the time of inquiry through adjudication

iv. Cannot be a national of respondent state

v. Continuity principle allows claim assignment to co-nation

b. Exhaustion of local remedies

i. Claimant must first seek redress available in respondent state

ii. Exceptions:

1. When pursuing a local remedy would obviously be futile

2. Where treaty or contract allow immediate resort to international resolution
iv. Mixed Arbitral Tribunal
1. Hears dispute between state and “legal person”
a. The non-state entity may be a person or a corporation
2. States agree upfront to non-state actors
a. Generally done in the context of investment treaties
3. Treaties generally give direct access to tribunals
a. Exhaustion of local remedies not required 
2. International Court of Justice
a. ICJ: Overview

i. The ICJ is a UN organ along with the UNSC and the UNGA

1. It has no authority to review SC or GA actions

ii. It is the only international court of universal jurisdiction
1. Any state may appear as a party

2. Any issue of international law may be decided

iii. It is a successor to the Permanent Court of International Justice

1. NOTE: No stare decisis but tends to give its own decisions a lot of weight as persuasive authority. Also refers to decisions of PCIJ as persuasive authority

b. Composition

i. Normally all judges sit together on cases (15-17)

ii. President’s vote is decisive if there is a tie

iii. Court may establish smaller chambers

1. Case specific

2. Issue specific 

a. Ex. 7 judge environmental chamber

iv. No appeal from ICJ decisions

1. Even when issued by a chamber

v. Decisions are binding only on the parties 

c. Jurisdiction

i. In order to have jurisdiction, it must be shown that there is:
1. Consent; and

2. The dispute falls within terms of consent

ii. Only states can be parties to cases before the ICJ

iii. Compulsory Jurisdiction

1. State accepts “compulsory jurisdiction” by declaration

a. Scenario: State accepts ICJ and then by declaration, chooses to accept compulsory jurisdiction 

2. HOWEVER, declarations are only binding reciprocally 

a. Thus, when a state accepts compulsory jurisdiction, they are saying any other country which has also accepted compulsory jurisdiction can take them before the court 

b. Ex. US can’t force Canada (who has compulsory jurisdiction) to go before the ICJ

iv. Compromissory Clauses 
1. State accepts ICJ jurisdiction for treaty matters

v. Compromis 

1. Compromis is the agreement between two states to refer a case to the ICJ

2. State accepts ICJ jurisdiction for a specific dispute 

d. Rules of Appearance

i. Once both states have accepted jurisdiction, the court may adjudicate the matter even if one party fails to appear

1. Must establish jurisdiction

2. Ensure case is well-founded

3. NOTE: 5 cases have been decided absent one party

ii. Third party with valid legal interest may intervene

e. Rules of Decision

i. Art. 38: Court shall apply…conventions, customs, general principles, judicial decisions, etc.

ii. If the parties agree, the court can decide a case ex aequo et bono (according to the right and good)

1. Court can make an equitable decision

2. States have never agreed to do this

f. Advisory Opinions

i. ICJ was specifically chartered to issue advisory opinions

ii. May only be requested by UN bodies

1. UNSC, UNGA

2. Other UN agencies authorized by UNGA

iii. States have no authority to request advisory opinions

1. May submit views on issues under consideration

iv. ICJ has issued 25 advisory opinions to date

1. Most famous: legality of nuclear weapons use
Settlement of Disputes Under International Law

1. International Law in Domestic Legal Systems/Treaties in US Legal System
a. Constitutional Provisions Addressing Treaties
i. Article I-IV 

ii. Article I, Sec. 10, Cl. 1 & 3:

1. No State shall enter into any Treaty

2. No State shall, without the Consent of Congress . . . enter into any Agreement or Compact . . . With a foreign Power

iii. Article II, Sec. 2, Cl. 2:

1. [The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur

iv. Article III, Sec. 2, Cl. 1

1. The judicial Power shall extend to all Cases . . . arising under . . . Treaties

v. Article VI, Cl. 2

1. All Treaties . . . Shall be the supreme Law of the Land; and the judges in every State shall be bound thereby
b. Self Executing vs. Non Self Executing 
i. The US follows a qualified monist approach to treaties
ii. Self-Executing treaties are judicially enforceable
1. Immediately enforceable
2. Monist
3. NOTE: If a court enforces a treaty as self-executing, this is definitive proof the treaty is self-executing
iii. Non Self Executing treaties require further legislation
c. Treaties and Statutes
i. Treaties and statutes are “on the same footing”
ii. Courts should construe to give effect to both
1. If possible, without violating language of either
iii. If inconsistent, “one last in date will control”
1. Provided treaty provision is self-executing
