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INTERNATIONAL
I. INTRODUCTION
a. International Law ( 

i. Public: governs the conduct and interactions between nations

ii. Private: governs conduct and interactions between private individuals (conflict of law issues in common law countries)

iii. Foreign law =law of another state

iv. Domestic law =law of a state

v. Transnational law =describes law that reaches across borders

vi. Supranational law =law that states agree to put above their domestic law

b. Sovereignty ( authority of a state to govern itself: 

i. Evolved post-1648 Westphalia Treaty with the concept of the nation-state

ii. All states are legally equal

iii. All states are fully sovereign with their own territory 

1. Principle of non-intervention: Outside states cannot interfere with the free-functioning of other states

iv. States must consent to regulation and jurisdiction

1. Some exceptions

2. So states themselves create international law

v. Sovereign states are free to act as they see fit, unless they have agreed to a rule/law that governs their conduct. 

vi. Part international law, part domestic law, party comity (mutual respect)

c. Civil Law vs. Common Law
i. Civil: Systematic effort to codify rules to address important needs of society; cases resolved on an individual basis (inquisitorial)

ii. Common: Concern not about making law, but about clarifying law; stare decisis precedent (adversarial)

II. SOURCES OF INTERNATIONAL LAW

a. Article 38 of the International Court of Justice Statute states: 
i. (statute =governing document for int’l organization; attachment to the U.N. Charter that ratifies it)
ii. The Court shall apply…

1. Sources of Int’l Law:

a. International treaties consented to by the states*

b. Customary international law*

c. The general principles of law recognized by civilized nations

2. Subsidiary Means of Identifying Law: 

a. Judicial decisions 

i. Article 59 –decisions only binding on the parties to the case; does not make law

ii. Persuasive authority only

b. The teachings of the most highly qualified publicists of the various nations

i. Published scholarly work (i.e. law review, treatises, etc.)

ii. Distinguish lex lata (‘law as it is’) from lex ferenda (‘law as it should be’)

b. GENERAL PRINCIPLES OF LAW

i. To qualify, must be found in the major legal systems of the world (civil and common law, and ideally Islamic law).

ii. Few examples: 

1. Prohibition against double jeopardy 

2. Application of doctrine of estoppel (if take 1 legal position, must take it again in the future)

3. Obligation to act in good faith

iii. Not very applicable in actual practice

c. CUSTOMARY INTERNATIONAL LAW

i. Custom is law that results from a general and consistent practice of states followed by a sense of legal obligation (Rest. of U.S. Foreign Relations Law)

ii. Traditionally, most rules are customary int’l law (“law of nations”); today, treaties of increasing importance 
1. Significant overlap –CIL incorporated in treaties and treaties consciously changing CIL by influencing behavior (2-way street)
iii. Important role where:

1. No treaty governs 

2. Some states are not parties 

3. Gaps in treaty coverage.

iv. 2 Essential Elements: 

1. State practice (the habit of behaving in a certain way)

a. Indicators =treaties, unilateral declarations, decisions within int’l organizations, press releases, national law codifying int’l law, military manuals, internal documents

2.  Sense of legal obligation (opinio juris)
v. Fact-dependent for how long it takes to created

1. Analogy: “Like a path in the grass”

a. Rare to identify the precise moment a path formed

b. Bigger footprints are more decisive in creating path

c. The more often the path is travelled, the more quickly it is created

vi. All bound except ‘Persistent Objectors’ (no consent)

1. 2 Requirements: 

a. Must be a state at the time the rule formed

b. Must do something different and persist over time (repeated and unambiguous objection)
2. Exception: JUS COGENS NORMS

a. Custom that is so fundamental/important to the functioning of the international community that it binds all states, even without formal consent (no derogation –exemption from a law)
b. i.e. aggression, genocide, slavery, torture 
vii. OBLIGATION ERGA OMNES

1. An obligation owed to all states, so that any state has authority to enforce/seek redress for a violation

2. i.e. neutrality of space or Antarctica, freedom of navigation in int’l waters, jus cogens norms (aggression, genocide, slavery, torture)
viii. CIL in Domestic Law

1. No clear standard of how CIL should be followed in the U.S. domestically

a. Constitution Article I: “To define and punish offenses against the Law of Nations.” 

2. The Paquete Habana 

a. Naval ships seized fishing boats. Fishing boat owners won.

b. Court said: “Int’l law is part of our law” and must be administered by courts. Did not say though that Congress cannot enact legislation that doesn’t conform with CIL (it has the power to override int’l treaty with a statute, so can probably override CIL too). 

3. ‘Charming Betsy’ –rule of statutory construction: 

a. If possible, courts should interpret statutes in a way that is consistent with CIL (presume intention to comply with both)

i. But no guidance if CIL evolved after statute enacted

4. Open questions: Is CIL binding on the Executive? Binding on the states? Federal common law? 

d. TREATIES

i. Vienna Convention on the Law of Treaties (VCLT) –a treaty on treaties (largely codifies CIL)

ii. Treaty ( an international agreement: 
1. Between two or more “states”

a. Federal, not domestic, states √

b. International organization √

c. Separate territories or special cases (i.e. Hong Kong or Taiwan) –depends on the willingness of the national government and of other states

2. In writing

3. Intended to create obligations under int’l law

a. Not state dealings governed by domestic law RE property, contracts, etc.

4. Regardless of nomenclature

a. Could be called a treaty or charter or convention or statute or protocol

5. Regardless of number of instruments

a. Ay be one document or several

6. Regardless of whether signed

iii. Must be registered with U.N. Secretariat 

iv. Treaties create binding legal obligations

1. Must be performed in good faith

2. Domestic law cannot excuse non-compliance

3. Liable to other states/parties for non-compliance

4. Exception: MEMORANDUM OF UNDERSTANDING (MOU)

a. Capture mutual understandings without intending to create legal obligations

b. Treaties use language of obligation (shall, enter into force, etc.), while MOUs use less imperative terms (i.e. will, come into operation, etc.).

c. No obligation to register it (even if intend to enforce, for confidentiality or to avoid political ratification process)

v. Treaties apply: 

1. Within national territory of a party 

a. Landmass

b. Territorial sea

c. Overseas possessions

2. Generally don’t apply elsewhere unless specified (foreign territory, high seas, outer space, Antarctica, etc.)

vi.  Process: 

1. Negotiation and Drafting

a. Plenary powers (plenipotentiaries; full powers) required to negotiate/draft/sign a treaty
, otherwise null

i. 3 individuals who automatically have plenary powers: 

1. Head of state

2. Head of government

3. Foreign minister

ii. Powers may be granted to others

2. Adoption/Authentication/Signing

a. Adoption: Ends negotiations and fixes the text –by mutual consensus or 2/3 majority in multinational contexts

b. Authentication/Signing: 

i. Treaty will state in which language(s) authentic in

ii. Legal effect of being a signatory: Obligation not to defeat the object and purpose of the treaty.
1. Exception: Binding on signature only if: 

a. (1) Explicitly stated in treaty, and

b. (2) Domestic policy allows

3. Ratification/Accession
a. Ratification: Formal consent by a state to be bound by a treaty

i. Domestic approval process determined by each individual state

ii. Requires written notification

1. Bilateral treaty –“exchange” with other party

2. Multilateral treaty –“deposit” with designated authority/depository

b. Accession: A state consenting to a treaty, even though it has not signed

c. Ratification/accession alone does not bind the parties (must also enter into force)

i. Legal effect pre-entry into force: Obligation not to defeat the object and purpose of the treaty.

4. Entry into Force

a. Bilateral treaties –usually upon exchange of ratification

b. Multilateral treaties –usually specify criteria: 

i. Specific date (for those who ratified), specific country ratifications, specified number of ratifications, specified time after a specified number of ratifications

ii. Depository responsible for keeping track

c. “Party” =state bound by the treaty (vs. signatory) 

i. Requires ratification & entry into force

vii. Reservations and Declarations 

1. Reservation: a condition/exclusion put on a treaty to modify its legal effect

a. Limitations: 

i. If prohibited by the treaty’s text

ii. If outside the scope allowed by the treaty (i.e. ‘partial reservations only’)

iii. If incompatible with the treaty’s “object and purpose”

b. States may withdraw a reservation

c. Does not require a response by the other party(ies), although other party(ies) may: 

i. Accept the reservation

1. Presumed accepted if no response within 12 months

ii. Object to the reservation, but allows the treaty to enter into force

iii. Refuse to apply the treaty to the reserving state

d. A state that enters into a reservation must reciprocate that reservation to the other parties

i. Consequence =relationships between states of one treaty can vary, so must figure out legal effect of each party

ii. Ex: Multinational treaty. U.S. enters into a reservation; Belgium objects, but allows the treaty to enter into force; Canada rejects on the ground the reservation defeat’s the treaty’s “object and purpose”; Iran does not respond. 

1. Effect: 

a. U.S. –Belgium: in force subject to the reservation (reciprocally)

b. U.S. –Canada: not in force

c. U.S. –Iran: in force subject to the reservation

d. Other parties –fully in force

2. Declaration: a (political) statement for the record; no legal effect

viii. Amendment
1. Treaties may be updated through amendment

a. Bilateral treaties –by mutual agreement

b. Multilateral treaties –complex…

i. Historically –unanimity requirement

ii. Modern –amendments effective only as between agreeing parties (some treaties may specify if/when amendments may bind all parties)

ix. Protocols

1. A treaty purporting to modify or supplement the provisions of another treaty.

a. More common than amendments

b. Separate treaty requiring ratification and entry into force 

2. May be entered at a later date –to reflect changing developments

3. Or may be entered concurrently 

a. ‘A means to overcome states’ objections

x. Withdrawal

1. VCLT bars withdrawal if the treaty is silent (rare), unless: 

a. Proof that parties intended to allow withdrawal, or

b. Right of withdrawal can be implied from the nature of the treaty

2. Generally, withdrawal regulated by treaty terms

a. Typically specifies ‘lead-time’ requirement (time commitment) of 6 months to 1 year

3. Generally, ‘all or nothing’ withdrawal (reservations are states’ one-time opportunity to object to provisions)

xi. Termination 

1. By consent or treaty provision

a. All parties agree

b. Automatic termination at end of a timeframe specified in treaty, otherwise indefinite

c. Specific objective of treaty has been achieved 

d. Superseded by a newer agreement that was intended to replace the older agreement

i. Successor treaties not always ratified by all parties to older treaty, so carefully consider ratification status of each party

ii. Ex: 
New Treaty: A, B, D, E

Old Treaty: A, B, C

1. A & B –governed by new

2. D & E –governed by new
3. B & C –governed by old

4. C & D –no treaty, so no legal obligation beyond CIL

2. Severing or suspending diplomatic relations does not alter the status of effective treaties

3. War does not automatically terminate treaties

xii. Interpretation: 
1. VCLT Article 31 specifies primary interpretation criteria and Article 32 specifies supplemental criteria

a. Art. 31 (start here): 

i. General Rule: 

1. Interpret the treaty in good faith

2. Words are to be given their ordinary meaning

3. Read in context and light of treaty object and purpose (including preamble to show goals)

ii. Also consider: 

1. Agreements made or adopted by all parties at the time 

2. Subsequent agreements

3. Actual state practice

4. Relevant rules of international law

b. Art. 32 (if Art. 31 interpretation led to an ambiguous, absurd result):

i. Can consider: 

1. Preparatory work of the treaty (i.e. legislative history, travaux preparatoire)

2.  Circumstances of treaty conclusion

2. VCLT Article 33 for procedures governing language issues:  

a. If authenticated in just one language, that language prevails.

b. If authenticated in multiple languages, all equally valid.

i. Terms presumed to have the same meaning. 

1. If clearly different meanings, go to Article 31, then Article 32. If still no resolution, adopt the meaning that best reconciles the texts with regard to the object and purpose of the treaty.

xiii. U.S. National Treaty Process and Practice: 

1. Process: Plenipotentiaries negotiate and sign a treaty ( President submission to Senate for approval ( appropriate committee holds hearings ( full Senate votes on “advice and consent” which authorizes the President to ratify (requires 2/3 vote) ( President may ratify with Senate approval

2. Practice: Regularly employ reservations, declarations and MOUs

a. May be added/removed by the President before sent to Senate  

b. Senate may condition its vote on a reservation –President can either ratify with the reservation or reject the treaty

xiv. Treaties as Domestic Law

1. 2 Approaches: 

a. Monist ( international and national law are treated as a single legal system

i. When bound by a treaty, automatically becomes enforceable as part of the national law as well. 

b. Dualist ( international and national law are treated as two separate systems
i. National law must give the international law legal force for the treaty to have domestic legal effect (national enactment required)

2. United States –qualified monist approach

a. Monist approach when treaty is self-executing
i. Judicially enforceable without Congressional action
b. Dualist approach when treaty is not self-executing 

c. Challenge =deciding whether self-executing or not
i. Indications that self-executing: 

1. Mandatory and present-tense wording

2. Specific obligations

ii. Indications that not self-executing: 

1. Calls for executory legislation

2. Requires action reserved to Congress

iii. A court decision makes the treaty self-executing. A court deferring to the legislature means it is not self-executing. 

3. Treaties vs. Statutes

a. Legally equivalent, so if deal with the same issue, should be construed so that they can co-exist (interpret one without violating the other; presume intention to comply with both)

i. If cannot reconcile, then ‘last in time rule’: the one with the latest date will control the other (assuming treaty is self-executing).

4. ‘Act-of-State’ Doctrine –a domestic court will not judge the actions of another state within that state’s national territory out of respect for its sovereignty.

5. Executive Agreements ( an agreement that the U.S. has reached with a foreign state that is intended to be legally binding, but has not gone through the formal ratification process. 

a. A “treaty” for purposes of international law, but not treated as such in national law. 
b. The vast majority of binding international agreements today. 

c. Types: 
i. Article II Treaty Agreement ( an international agreement made pursuant to a provision in a treaty approved by the Senate 
1. i.e. to add the details to an already agreed upon treaty

ii. Congressional—Executive Agreement ( an international agreement made:

1.  Pursuant to ex-ante (‘before the event’) authority already granted by statute (i.e. endorsed by= both Houses telling the President to go make a deal), or

2. Pursuant to ex-post (‘after the fact’) authority 

iii. Sole—Executive Agreement ( an international agreement made without any specific congressional authorization or approval (i.e. sole executive powers like Commander-in-Chief, or Chief Diplomat –express or implied authority)

d. Case-Zablocki Act: 
i. Requires transmittal of all non-treaty international agreements to Congress within 60 days

ii. Congress conceded that executive agreements have the same effect internationally as treaties and that the President has the power to conclude them.

e. Termination –U.S. Constitution silent on the issue. Still no court decision, although general consensus is that a President can unilaterally terminate a treaty.

III. “STATE”

a. Definition is important to determine the applicability of international law. 

i. If “state,” then:

1. Bound by int’l law 

2. Have the right to enter treaties/ participate in the formation of int’l law

3. Enjoy immunities 

4. Applicability of domestic law provisions

a. i.e. federal statute that allows a citizen to sue a state involved in terrorism for damages

b. i.e. jurisdiction –where laws might apply

b. Criteria –int’l law requires a state to have (Montevideo Convention –considered declaratory CIL): 

i. Permanent population

1. Does not specify size

2. No homogeneity requirement

3. Must be settled in at least some part of the defined territory (although some nomadic element ok)

ii. Defined territory

1. Manmade structures don’t get the benefit of “territory” 

2. Must control a reasonably defined area

a. But does not have to be perfectly defined –precise borders may be disputed

3. No size requirement

iii. Government

1. A central government is required

2. Must operate as a political body in accordance with the law

3. Must have effective control of national territory to be established (although does not have to be maintained)

a. Statehood not lost due to occupation of another power, civil war, coup, revolution, etc.

i. A state can still legally exist independent a government.

ii. Options after an irregular change in government –other states can: 

1. Recognize the government in exile

2. Recognize the new government de jure (formally, as a matter of law)

3. Recognize the new government de facto (deal with the state as a practical matter without legal status; i.e. Taiwan)

4. Withhold recognition to indicate disapproval (i.e. Cuba)

a. “Recognition” –can be expressed by: 
i. Diplomatic note

ii. Public announcement

iii. Receiving an ambassador

iv. Implied act (i.e. vote for a U.N. seat)

b. “Recognition” –not expressed by: 

i. Joining a multilateral treaty 

ii. Attending an int’l conference

iii. Meeting with officials after previous non-recognition 

iv. Legal capacity to enter in relation with other states

1. Must be independent

a. Not subject to the authority of another state

b. Not part of a federation

c. Not an overseas territory

c. Theories of Statehood: 

i. Declarative Theory ( existence of statehood is established by conformance with objective legal criteria (satisfying the four elements)

ii. Constitutive Theory ( existence of statehood requires the four elements are satisfied and recognition by other states

1. Confusion over how many states must give recognition

IV. INTERNATIONAL ORGANIZATION (IGOs)
a. Basic characteristics: 
i. Established by treaty

ii. Membership comprised fundamentally of states

1. Exceptions: customs territories (governmental structures) and other int’l organizations

2. Can be global, regional, based on a specific interest

iii. Independent legal personality

iv. Member financed 

b. Governance –no mandatory structure, but typically: 

i. Assembly: 

1. All members of the body, each with an equal vote

2. Meet at periodic intervals

3. Responsible for the broad policy of the organization

ii. Executive body: 

1. Selective, elected representation

2. Convert broad policy to specific regulations

iii. Secretariat

1. Core, permanent professional staff

2. Day-to-day functions

V. THE UNITED NATIONS

a. Membership: 

i. Open to peace-loving states
ii. Requires a decision of the General Assembly upon recommendation by the Security Council

b. Purpose and Functions: 

i. To maintain int’l peace and security 

ii. To develop friendly relations based on the principle of human rights and self-determination 

iii. To effect and collect measures for the prevention and removal of threats to peace

c. Article 2: 

i. “All members shall settle their int’l disputes by peaceful means” 

1. Although no legal obligation to settle disputes, but if settle, must be peaceful

ii.  “All members shall refrain in their int’l relationship from the threat or use of force against territorial integrity or political independence of any state”

d. Structure/Main Organs:
i. Secretariat (‘Secretary General’)

1. Serves renewable, elected 5-year terms

2. Handles day-to-day work

3. Prepares studies, administers peacekeeping operations, etc. 

4. Oversees approximately 9,000 global staff

ii. General Assembly 

1. Each state has 1 vote

2. 2/3 majority required for “important” issues (i.e. budget, elections, etc.)

3. Simple majority for other minor issues (including whether “important”)

4. Role: No lawmaking capability, but works toward law resolutions that can shape CIL (resolutions are persuasive)
a. Works toward the codification of CIL through the Int’l Law Commission

b. Works toward the codification of int’l law via treaties (UN Conventions)

iii. Security Council

1. Primarily responsible for the maintenance of int’l peace and security 

2. Year-round, on-call, meet as required

3. 5 permanent members with veto power (China, Russia, U.S., UK, France)

4. 10+ rotating members

a. Elected by the General Assembly

b. 2-year terms

5. Procedural matters –require 9 affirmative votes (that cannot vote ‘no’)

6. Substantive matters –require 9 affirmative votes with no negative votes by any permanent member

7. Resolutions are binding
8. Authority: 

a. To apply economic sanctions

b. To take military action against an aggressor (although has never been able to reach an agreement with states to commit forces)

iv. International Court of Justice

v. Economic and Social Council

e. UN bodies can request ‘advisory opinions’ (provided by ICJ statute)

i. Non-binding interpretations of law that guides the development of int’l law

f. UN Charter 

i. Chapter VI –“Pacific Settlement of Disputes”

1. Calls on the Security Council to get involved when a situation threatens peace, but can only recommend solutions

ii. Chapter VII –“Threats to the Peace, Breaches of the Peace, and Acts of Aggression” 

1. Article 41 –mandatory measures short of force (i.e. sanctions)

2. Article 42 –authorizes the use of force

iii. Article 51 –permits the use of force in self-defense in the case of an ‘armed attach’ against a member

1. Act of self-defense must immediately be reported to the SC

VI. JURISDICTION

a. The authority of a state to apply its domestic laws beyond its territory (extra-territorial application of laws)

i. Although the state cannot exercise its jurisdiction in the other state without consent from the other state (i.e. extradition) 
1. Abduction violates international law, although a judge doesn’t usually care how an individual got into court.

b. Legal Bases for State Jurisdiction (from strongest to weakest): 

i. Territorial Principle

1. States are free under int’l law to legislate and enforce law within its own territory (sovereignty)

a. Limits only if consented by treaty or immunity from enforcement

2. Jurisdiction attaches to all persons who act while present within the territory

a. “Territory” –defined below; includes ship and aircraft registered to the state (flag state) (so possibility of concurrent jurisdiction)

ii. Nationality Principle 

1. A state can attach jurisdiction to a national to regulate the actions of nationals abroad

a. i.e. tax earnings; apply criminal laws; war crimes act

b. “National” –defined below

iii. Effects Doctrine (Objective Territorial Principle)

1. Jurisdiction can attach when a person’s acts have a substantial, harmful effect within the state and is illegal under that state’s law (need not be an offense under the local state’s law)

a. Ex: Sherman Anti-Trust Act –monopoly conduct in London that affects business in New York

iv. Protective Principle

1. Jurisdiction can be exercised when a person’s acts are prejudicial to the state’s security (need not be an offense under the local state’s law)

a. i.e. counterfeiting money; conspiracy to commit immigration violations

b. Principle not well defined…

v. Passive Personality Principle (a.k.a. victim jurisdiction)

1. Jurisdiction can be exercised when a person’s criminal acts are against a victim national

a. U.S. endorses primarily in the terrorism sphere

vi. Universal Jurisdiction 

1. Jurisdiction can be exercised by any state for offenses considered so prejudicial to all states (i.e. piracy, slavery, torture, war crimes, genocide)

a. These offenses can be criminalized without requiring ties back to the state that prosecutes. Universal jurisdiction used to prosecute within the state under the state’s domestic law (national codification required).
2. Incorporates all other bases of jurisdiction (applies if a statute says jx if the “offender is found within the U.S.”)

vii. Quasi-Universal Jurisdiction 

1. Jurisdiction can be exercised by parties of a treaty that specifies that a crime is subject to universal jurisdiction (i.e. drug trafficking, terrorism).

a. The crime may eventually become subject to universal jx under CIL.
VII. EXTRADITION

a. The legal process by which countries request transfer of an individual who is either accused or has been convicted of a crime for punishment. 

b. Obligation is based solely on treaties, or ad hoc if both states agree

i. 2 treaty types: 

1. Dual Criminality ( requires offense to be a crime in both countries to be extraditable 

2. List ( enumerated list of crimes for which a state must extradite

a. Dual criminality also required

c. Requests (including statement of facts and evidence) sent through diplomatic channels and subject to judicial and executive review 

i. A combined legal and political process:
1. Prosecutor assembles documentation

2. Forwarded through diplomatic channels

3. A court validates

4. The appropriate official approves the request

ii. Specialty –a person extradited may only be tried for the crime(s) specified (unclear whether a state or individual right)

d. ‘Political Act’ exception –“political” and military acts generally exempted (terrorism ≠ political offense)
e. ‘Nationality’ exception –some countries bar extradition of own nationals

f. ‘Red Notice’ ( INTERPOL alert that an individual is wanted for extradition by a member state or int’l tribunal

g. ‘Provisional Arrest’ ( a request to detain a fugitive in advance of formal request

h. Valid grounds for denying extradition: 

i. “Political” offense

ii. Person has been acquitted of the crime in the court of the requested state 

iii. The crime is not a crime in the requested state

i. Alternatives to extradition: 

i. Deport to a country that can extradite 

ii. Revoke passport to force deportation

iii. Monitor travel

iv. Lure the suspect out of the country

v. Abduct or kidnap (U.S. courts don’t ask how a suspect got there)

vi. Encourage foreign prosecution

VIII. NATIONALITY

a. International law is concerned with nationality, not citizenship (domestic law). 

i. If a citizen, then a national. If a national, not necessarily a citizen. 

ii. Nationality ( link to a state under international law

1. Possessed by both natural and legal persons

a. Legal persons: nationality is the state of incorporation or location of the registered head office (if both, court will choose the state with a more “close, substantial and effective connection”)

i. Foreign branches have the parent’s nationality 

ii. Independently incorporated subsidiaries follow the corporate rule (bilateral investment treaties may define covered companies)

b. Ships and Aircraft: based on registration (flag flown/state of registry) 

2. A state has a right to protect nationals against other states

3. Only requirement = must be a “genuine connection” under int’l law (other criteria set by domestic law)

iii. Citizenship ( entitlement under domestic law to full civil and political rights

b. States have a right (but not an obligation) to protect nationals abroad and insist on treaty and CIL protections

c. Dual Nationality 

i. Both nations entitled to protect the dual national in a third state (but no right in the territory of the other state)
ii. Dual nationals owe allegiance to both states and are subject to the laws of both

iii. Voluntary application for foreign citizenship can cost U.S. citizenship

d. Right to leave any state and right to return to own state 

i. Limitations: 

1. States may impose restrictions on granting passports and issue travel bans

2. Travel may be limited to protect public health or prevent flight of accused criminals

e. Statelessness ( losing nationality without acquiring new nationality
i. Receive only minimum rights mandated by int’l human rights law

ii. No protection of other states; at the mercy of the state where present 

f. Aliens: Any person not a national of a particular state

i. Need not be granted the same rights (or obligations) of nationals 

1. May be restrictions on property ownership, employment, residence

2. If allowed to own property, then the state must allow access to courts to protect property

a. Property may be subject to expropriation

ii. Subject to law and jurisdiction of the state (and maybe own state), so may be taxed on income earned

iii. No right to enter or remain in the state (subject to restrictions, i.e. passport/visa) 

iv. Asylum: Allowing an alien to enter/remain in territory over objections of their own state

1. Political asylum –admitting alien to national territory 

2. Diplomatic asylum –protection in a diplomatic mission (even though not a legal diplomatic function)

3. Refuge –temporary protection from harm

g. Refugees: Any person outside their country with a well-founded fear of persecution based on race/religion/nationality/politics and unable or unwilling to return to or be protected by their nation
i. Int’l right of refugee status if definition is met

1. Must apply to state where present

a. The state receiving the application must act 
i. Even if illegal entry

b. Procedures set in domestic law

ii. Refugee treatment is governed by Convention articles = ‘most favored alien’ status

iii. Non-Refoulement: 

1. A state is not obligated to admit refugees, but cannot return or send them to a country where their life or freedom is threatened because of what made them a refugee in the first place

a. This right attaches with a prima facie showing of status

i. Legal test =objective/reasonable person

b. Exception –does not apply if: 

i. “Reasonable grounds” that security threat or convicted of a “particularly serious crime” (national security exception)

1. Requires: 

a. Due process (opportunity for the refugee to provide own side of the story)

b. Opportunity to petition for admission to a another state

iv. No specific int’l law provisions:

1. Displaced persons ( individuals fleeing for personal safety from conflict or natural disaster 

2. Internally displaced persons ( individuals displaced within their home country

3. Economic migrants ( individuals leaving their home country seeking a better lifestyle 

4. Illegal immigrant ( individuals entering a country in violation of domestic laws
IX. TERRITORY

a. An area’s closeness to a state doesn’t tell us who owns it

b. Due to the principle of inter-temporal (apply the law in place at the time of the facts), even if a form of territorial acquisition is no longer legal today, the acquisition is permissible if it was legal at the time.
i. States can acquire territory by means of international law legal at the time of acquisition.

c. Territorial Acquisition: 

i. Discovery (historical legacy)

ii. Occupation 

1. Terra nullis –‘no man’s land’

a. Today, no land is unoccupied, except for Antarctica which is governed by an international treaty

2. Continued occupation required to maintain a lasting claim

iii. Subjugation/Conquest

iv. Cession

1. One state transferring territory to another

v. Prescription

1. Adverse possession –after a prescribed time, a state could become a territory’s true owner

a. No clear guideline

vi. Accretion

1. Territory added by natural means (i.e. volcanic eruption)

a. Could also lose territory through erosion or rising sea levels

vii. Lease 


1. i.e. Guantanamo Bay

d. Uti possidetis –‘as you possess’; CIL territorial integrity principle
i. Allows property to remain with its possessor at the end of a conflict (so post-colonial and newly independent nations retain previous borders)

1. At tension with the principle of ‘self-determination’ –in U.N. Charter, Int’l Covenant on Civil & Political Rights

a. People’s rights to “determine political status and freely pursue their economic, social and cultural development.”

i. But many groups that desire self-determination (to participate in a political process) cannot assert it (i.e. Kurds)

e. Secession –dividing territory 

i. No explicit prohibition in int’l law (although not consistent with the territorial integrity principle)

ii. No issues if done through a recognized international process or consented by the state (through a domestic democratic process)

f. Land Territory –a state has complete sovereignty

i. ‘Internal Waters’ –are treated just like land territory

ii. A state can apply any laws that it wants and can restrict entry without permission (except for the CIL right in the event of an emergency).

g. Maritime Territory –a state has aspects of sovereignty, depending on the distance from the coast
i. Zones: 

1. Territorial Sea

2. Contiguous Zone

3. Exclusive Economic Zone

4. Continental Shelf

ii. U.N. Convention on the Law of the Sea –covers a wide range of subject matter

1. Zones measured from ‘baselines’

a. Measured at low tide/low-water line generally

b. Special cases –“connect the dots” across artificial harbors, river mouths, and bays as long as the mouth is ≤ 24 NM 

2. No international provision allowing shared areas (states must agree to divide)

3. Islands ( “naturally formed area of land, surrounded by water, which is above water at high tide”

a. Get full territorial entitlements

i. Limitation: Rocks which “cannot sustain human habitation or economic life on their own” get no exclusive economic zone or continental shelf

b. Artificial islands/ structures get no entitlements

4. Low Tide Elevation ( “naturally formed” area of land above water at low tide only

a. Can be used as part of the state’s baseline only if located within the territorial sea (no entitlements if outside)
	Category
	Baseline
	Territorial Sea
	EEZ
	Continental Shelf

	Island: 
	X
	X
	X
	X

	Rock: 
	X
	X
	
	

	Low tide within TS:
	X
	
	
	

	Low tide outside TS:
	
	
	
	

	Artificial: 
	
	
	
	


iii. Territorial Sea: 

1. May extend up to 12 NM from baseline (0-12)
a. [State law up to 3 NM; federal law up to 12 NM]

2. 3-dimensional (includes subsoil/seabed, water, and air)

3. A state can extend its complete sovereignty 

4. Regulation: 

a. Rules should apply equally to all vessels

b. A state is supposed to regulate:

i. Navigational safety, including traffic lanes

ii. Conservation of living resources

iii. Environmental protection

iv. Control on scientific research

v. Enforcement of customs, immigration, laws, etc.

c. A state should only exercise coastal jurisdiction if: 
i. The consequences of a crime extend to the state
ii. The crime disturbs the peace/good order of the territorial sea

iii. The ship’s master or consulate request help

iv. It is necessary to suppress a drug trade

d. A warship/public vessel is immune from coastal state enforcement, but may be required to immediately leave; may also be liable for damages (as flag state)

i. “Warship” criteria: 

1. Commanded by a commissioned officer

2. Distinguishing marks

3. Crew under military discipline

ii. Obey foreign law, but a foreign state cannot enforce

1. Expulsion is the only direct sanction

iii. Applies to other non-commercial state vessels (i.e. Customs)

iv. Commercial vessels subject to arrest and enforcement

5. ‘Innocent Passage’ ( ships of any state can pass through the territorial sea without permission as long as “innocent” (does not extend to aircraft which require permission –express permission or blanket agreement –to enter)
a. May be suspended in the case of emergency

b. “Innocent”: 

i. Not prejudicial to the good order or security of the coastal state 

ii. Must be “continuous and expeditious”

iii. Stopping/anchoring permitted only as necessary for ordinary navigation, distress/emergency, assisting person/ship/aircraft in distress

iv. Submarines must be on the surface

c. Not “innocent” (different approaches –either an exclusive list or a list of exclusions):

i. Threat/force

ii. Intelligence collecting

iii. Research

iv. Polluting

v. Weapons practice

vi. Fishing

vii. Interference with communications

6. ‘Transit Passage’ ( governs the passage through “closed off” int’l straights (24 NM mouth baseline rule closes off 120 straights)

a. Applies to ships and aircrafts

b. Cannot be suspended in the case of emergency

c. Vessels may transit in “normal mode” 

i. Submarines may be submerged

ii. Ships can conduct flight operations

iv. Contiguous Zone:

1. May extend up to 24 NM from baseline (12-24)
2. Serves as a “buffer zone” where states may act for only limited purposes: to prevent violation of customs, fiscal, immigration and sanitary laws

a. May punish infringements that took place in the territory or territorial sea

v. Exclusive Economic Zone:

1. May extend up to 200 NM from baseline (12-200)
2. Vessels and aircraft enjoy most high seas rights (freedom of navigation and flight, laying submarine cables etc.), but regulations for economic activity: 

a. The costal state can regulate economic resources and their use: 

i. Conservation 

ii. Marine scientific research

iii. Construction of structures/artificial islands:
1. Coastal state has exclusive authority to authorize or construct (notice to coastal state required)

2. Coastal state has jurisdiction

3. Cannot enhance maritime claims

vi. Continental Shelf: 

1. Seabed and subsoil of “natural prolongation of state’s land territory to outer edge of the continental margin”

a. Whether a state can assert claim depends on geography (science)

b. Complex rules govern and process of establishing legal claim in the treaty (so must be a treaty party to assert claim)

c. Can exceed 350 NM

2. Exclusive coastal state control of resources and research, including minerals and sedentary living creatures (those that crawl)

vii. High Seas

1. Traditional freedoms, i.e. taking living marine resources

a. Except exploitation of non-living resources on or under the seabed

2. Definition varies
viii. The “Area”

1. Applies to deep seabed mining

X. DIPLOMATIC RELATIONS

a. Governing law: Vienna Convention on Diplomatic Relations and Customary Int’l Law

	
	Criminal
	Civil
	Tax/SS

	
	Official
	Unofficial
	Official
	Unofficial
	

	Diplomats
	For life
	For duration of posting
	For life
	For duration of posting
	√

	Receiving state nat’l
	For life
	None
	For life
	None
	?

	A & T Staff
	For life
	For duration of posting
	For life
	None
	√

	Service Staff
	For life
	None
	For life
	None
	√

	Private Servants
	None
	None
	None
	None
	√


b. Functions
i. Represent the sending state within the receiving state

ii. Negotiate with the national government of the receiving state

iii. Ascertain (by legal means) conditions and developments in the receiving state and report to the sending state

iv. Protect the interests of the sending state and its nationals

v. Promote friendly relations (develop economic, cultural and scientific ties)

vi. Functions are performed in the national capital at embassies

c. Classes of Personnel
i. Head of Mission –formal representative of the sending state [full diplomatic immunity]

1. 3 “ranks”: (1) Ambassador, (2) Envoy or minister, (3) Chargé d’ affairs (typically an interim fill)

ii. Diplomatic staff –perform the high level diplomatic work [full diplomatic immunity]

1. Mission Manager –Minister; Counselor

2. Diplomatic Officers –First, Second, Third Secretary; Attaché (representative from other than foreign ministry); Assistant Attaché

iii. Administrative & Technical staff –white collar workers that operate the embassy [own level of immunity]

iv. Service staff –blue collar workers that support the embassy operations

v. Private servant –household employee of the diplomat personally

d. Responsibilities of Sending State: 
i. Choose who to send (head of mission and diplomatic personnel)

1. Personnel may be accredited to more than one state (to cut back on costs)

2. Personnel may also represent more than one sending state (to cut back on costs)

3. Personnel may be accredited to an int’l organization

ii. Notify receiving state of assignments/arrivals/departures

e. Authority of Receiving State: 
i. To approve personnel assigned to its territory

1. Broad authority: 

a. Must give agrément to the selected head of mission (although may reject the proposed ambassador without reason)

b. Can declare any diplomat/diplomatic staff persona non grata (usually for cause, but can be done for any reason)

c. Can declare any other staff not acceptable
2. Sending state then must recall the individual or terminate his/her functions

ii. To limit embassy size reasonably if no specific agreement

iii. To uniformly accept or refuse personnel in a category (no picking and choosing)

iv. To uniformly establish security zones that are off-limits to diplomats

f. Obligations of Receiving State: 

i. To assist in obtaining suitable diplomatic premises

ii. To protect the mission premises from intrusion/damage

1. To prevent disturbance of peace or impairment of dignity

iii. To give diplomats freedom of movement (exception =security zones)

iv. To provide safe and expeditious transit out of the state in case of an armed conflict

g. Head of Mission and Diplomatic Staff:
i. Responsibilities: 

1. Respect for receiving state’s laws

2. Refrain from interference in internal affairs (conduct business with Ministry of Foreign Affairs and other authorized agencies only)

3. Use Mission premises for authorized purposes only

4. Refrain from for-profit activities

5. Bear burden of proof of immunity entitlement
ii. Immunity:
1. Not altered by armed conflict.

2. Immunity owned by the state, not the individual. So an individual cannot waive immunity and a court cannot override it. Only a state can waive/revoke it. 

3. Immunity covers agents of an int’l organization

a. i.e. immunity provided in U.N. HQ agreement and U.S. implementing statute for officials sent to HQ to participate in General Assembly 
4. For Mission: 
a. Mission premises are inviolable (entry only with head of mission’s permission)

b. Mission premises, furnishings, property, vehicles immune from search or attachment

c. Mission archives/documents/correspondence are inviolable

i. Diplomatic bags are not to be opened or detained

ii. Diplomatic couriers are immune from arrest or detention

d. Exempt from municipal taxes
5. For Diplomats: 
a. Personal residence and official papers are inviolable

b. Diplomatic agents immune from:
i. Arrest or detention

ii. Summons to testify in court

iii. Criminal jurisdiction of the receiving state

iv. Civil and administrative jurisdiction of the receiving state

1. Exceptions: 

a. Actions related to personal real property not owned by missions

b. Actions related to succession in a person capacity (i.e. wills)

c. Actions related to personal commercial transactions

d. Waiver by sending state

i. Exception: Appearance waives immunity to counterclaims

ii. Immunity from suit and immunity from enforcement of judgment are separate matters, waiver of both required for a judgment to be enforced against a diplomat

c. Immunity extends to diplomats’ families
d. Nationals of the receiving state employed by the sending state (with receiving state consent) get immunity for official acts only

iii. Privileges:
1. Diplomatic agents not subject to taxes, custom duties or employment rules
a. Exceptions: 

i. Indirect taxes (already included in the price of goods/services)

ii. Taxes on personal real estate transactions

iii. Taxes on personal commercial activity 

2. Baggage generally exempt from inspection

3. Inviolability in transit –entitled to immunity within places pass through enroute to/from posting (third-state responsibilities)

iv. Termination of Immunity:
1. Blanket immunity ends after the completion of a diplomatic posting

a. Either when leave the country after finishing an assignment, or if remain, after a “reasonable” time

2. Lifelong immunity for official acts in a diplomatic role

h. Administrative & Technical Staff:
i. Enjoy full diplomatic privileges and immunities

1. Except: Civil immunity is limited to official functions

ii. Exempt from local taxation and Social Security rules

i. Service Staff:
i. Immunity limited to official functions

ii. Exempt from local taxation and Social Security rules

j. Private Servants:
i. Exempt from local taxation and maybe Social Security rules

XI. CONSULAR RELATIONS

a. Governing law: Vienna Convention on Consular Relations and Customary Int’l Law

b. Established by mutual consent between states
i. Implied when diplomatic relations established, although severing diplomatic relations does not automatically terminate consular relations

c. Consular posts/districts are set by the sending state, subject to approval by receiving state (consulates not limited to location in capitals)

i. Formal permission needed to work outside the district

	
	Criminal
	Civil
	Tax/SS

	
	Official
	Unofficial
	Official
	Unofficial
	

	Consular Officers
	For life
	Only limit on arrest/detention, unless “grave crime”
	For life (car exception)
	None
	√

	Honorary Consuls
	For life
	None
	None
	None
	N/A

	Consular Staff
	For life
	None
	For life (car exception)
	None
	√


d. Functions:
i. Mostly state/local functions, while diplomats are limited to national functions

ii. Common between diplomats (in embassies) and consular agents (in consulates): 

1. Protect the interests the interests of the sending state and its nationals

2. Ascertain (by legal means) conditions and developments in the receiving state and report to the sending state

3. Promote friendly relations (develop economic, cultural and scientific ties)

iii. Unique to consular agents: 

1. Assist nationals of the sending state within the receiving state

2. Issue passports to nationals of the sending state and visas to others 

3. Safeguard the interests of sending state minors and incapacitated persons 

a. Legal authority to act on behalf of a national

b. Transmit legal documents and collect evidence

c. Exercise right of supervision over sending state ships and aircrafts (at ports and airports)

iv. Facilitation:
1. Consular officials are allowed absolute, free communication with sending state nationals in the receiving state, including those incarcerated 

2. Sending state nationals have the right to have their consulate notified of an arrest (requirement to be informed of their right to have their consulate notified)

3. Consulate must be informed of sending state nationals’ deaths, shipwrecks, aircraft accidents

4. Authority to deal directly with local officials

e. Classes of Personnel: 
i. Head of Consular Post

ii. Consular Official

iii. Consular Staff

iv. Service Staff
f. Responsibilities of Sending State: 
i. Must provide formal notice of appointment of head of consular post for approval

ii. Must notify receiving state of identity of other consular officers and their comings and goings

g. Authority of Receiving State: 
i. To approve personnel assigned to its territory

1. Broad authority: 

a. Must give exequatur to the selected head of consular post

b. Can declare any consular official persona non grata
c. Can declare any other staff not acceptable
2. Sending state then must recall the individual or terminate his/her functions

ii. To limit embassy size reasonably if no specific agreement
h. Immunities/Privileges:
i. Premises are inviolable (no entry without permission)

1. Distinction =presumption of consent in the event of a fire/disaster (embassies require permission ahead of time)

2. Exception: Premises of Honorary Consuls not inviolable.

ii. Consular Officials:
1. Limited immunities…

a. Full civil and criminal immunity but only for official acts

i. Exception: No civil immunity for car accidents

b. Subject to criminal prosecution for unofficial acts

i. But may not be detained before conviction, unless for “grave crime”

c. Not immune from summons to testify, but can decline to testify without penalty

iii. Consular Staff:
1. Limited immunities…

a. Full civil and criminal immunity but only for official acts

i. Exception: No civil immunity for car accidents

b. Subject to criminal prosecution for unofficial acts and no privilege from detention

c. May be required to testify

iv. Honorary Consuls: an unpaid individual accredited to perform consular functions

1. Typically a businessperson located within a consular district

2. Often a local or a third-state national (not necessarily a national of the sending state)

3. Immune from criminal jurisdiction for official acts only
4. Premises not inviolable, only official documents

XII. STATE IMMUNITY

a. US Foreign Sovereign Immunities Act codifies restrictive theory (federal procedural statute –whether can bring suit against a foreign entity in our courts or not; confers jurisdiction)
b. UN Convention on Jurisdictional Immunities of States and Their Property (not entered into force yet)
c. Lawsuit for civil liability barred
d. Enjoyed by: 

i. Organs of government (all branches, agencies, diplomatic missions)

ii. Political subdivisions (down to city/municipality)

iii. Instrumentalities of the state (including commercial entities performing actual government functions; i.e. Blackwater, private prisons)

iv. Representatives of a state acting in official capacity
e. Exceptions –no immunity if: 
i. Consent/waiver
1. States can always consent to foreign jurisdiction (in treaty or ad hoc)

2. Initiating or intervening in a legal action constitutes consent, unless appearance is only to claim immunity

a. Bringing an action constitutes consent to counterclaims

3. Consent to arbitration generally waives immunity (always per U.S. law)
ii. Commercial transactions

1. “Restrictive approach” –immunity ‘restricted’ when states engage in commercial activity; evolved over time

2. Participation in commercial activity forfeits immunity

a. Distinguish between: 

i. Acts anyone can do (jure gestionis)

ii. Acts only a state can do (jure imperii)

b. 2 different tests depending on jurisdiction:

i. Purpose of act

ii. Nature of act

1. Government entity if the majority of an entity is owned by the government

2. UN definition –transactions for sale of goods; contracts for loans; transactions commercial, industrial, trade or professional in nature
3. U.S. definition –either: 

a. Carried out inside the U.S., or

b. Act within the U.S. connected with activity abroad, or

c. Activity causes a direct effect in the U.S.

c.  UN Convention –primarily nature of transaction (but purpose considered if parties agree or if relevant to forum state practice)

d. U.S. Law –nature of transaction
iii. Employment contracts (limited exceptions)

iv. Torts

1. No immunity for suits seeking compensation for wrongful death, personal injury or damage to tangible property provided: 

a. The cause is an act or omission attributed to a foreign state; 

b. The act occurred in the territory of the forum state; and 

c. The agent was present at the time (some jurisdictions eliminate this requirement)

2. U.S. law additionally –tort loss in U.S. from official conduct

v. Property

1. Related to: 

a. Immovable/real property in forum state

b. Right in forum state property from gift/inheritance

c. Right in administration of property (trust, bankruptcy, etc.)

d. Intellectual property rights protected in forum state

2. U.S. law additionally –property taken in violation of international law (wrongful expropriation) 

a. Property must be tied to the U.S.

b. EXPROPRIATION ( Taking property from its owner under sovereign authority 

i. Forms: 

1. Nationalization –expropriation of an industry or resource; putting it under state control

2. Confiscation –expropriation of property without just compensation (unlawful)

3. Sequestration –taking temporary possession of property without depriving the owner of legal title

ii. Criteria to evaluate validity: 

1. Determinative requirements: 

a. Must be a formal act by government (an exercise of valid legislative authority)

b. Must be for a legitimate public purpose

c. Must be payment of just compensation in convertible form (where could take it out of the country and use it elsewhere)

2. Not determinative factor: 

a. Discrimination against aliens 

i. No legal obligation to not discriminate; but evidence of invalidity

3. [A bilateral investment treaty may provide specific superseding criteria for validity between the parties]

vi. Government sponsorship of torture or terrorism (U.S. law)

f. Enforcement of Judgments: 

i. Liability to suit does not make a judgment enforceable (ability to sue and ability to enforce are separate matters)

ii. A state must consent to attachment or arrest (pre- and post-trial)

1. Unless (property may be attached if…): 

a. Property is used for commercial purposes; 

b. Property is connected with the entity that action was directed against; and
c. Property is present in the forum state

g. Head of State Immunity: 
i. Covers: Head of State, Head of Government and Foreign Minister

ii. Full immunity –civil and criminal

iii. 2 Types: 

1. Functional Immunity ( covers official acts 
a. Lifelong, unless waived

2. Status Immunity ( covers all official and unofficial acts 

a. Until departure from office

iv. Modern treaties may overrule (i.e. Torture Convention denies functional immunity; ICC Rome Statute denies all immunity)

XIII. STATE RESPONSIBILITY 
a. Governed by CIL

b. States are responsible for complying with international law obligations

c. State responsibility attaches when: 

i. An act is attributable to the state

1. Covers state branches/agencies/actors

2. Excludes only conduct of a truly personal nature 

ii. An act constitutes a breach of an international obligation (by treaty; or by CIL –‘persistent objector’ exempt)

d. 2 sets of rules: 

i. Primary rules –the law breached

1. Lex specialis ( if two international rules conflict/would produce different outcomes, if one applies specially to the situation, then apply that rule; specialized rules take precedence 

a. Dispute resolution procedures in treaties take precedent as specialized rules over general procedure

2. State Succession ( when a new state is created from all or part of an existing state; question of which obligations bind the new state

a. ‘New state’ ≠ change of name, government, constitution; moving borders 

b. Categories: 

i. Decolonization

ii. Merger

iii. Secession (statehood generally continues uninterrupted)

iv. Dissolution (statehood generally continues uninterrupted)

1. Continuation; inherit UN membership rights and obligations

v. Absorption (statehood generally continues uninterrupted)

1. Only treaty commitments of the absorbing nation remain in force

c. Devolution Agreements –often resolve issues

d. 2 Theories (don’t apply today): 

i. Clean slate –“new” state free of all obligations

ii. Universal Succession –“new” state inherits obligations

e. Rule =Succession of legal obligations depends on treaty type:

i. Territorial Treaties –generally fully binding; no re-writing borders (int’l law favors territorial stability)
ii. Political Treaties –generally only binding with “new” state’s consent 

iii. Multilateral Treaties –generally not binding

f. No set rules (case-by-case basis) for assets, archives and liabilities

ii. Secondary rules –the law of state responsibility (when primary rule breached) 
1. May be invoked by: 

a. The state whose rights have been violated 

b. A group of states or an international organization whose rights have been violated

c. The international community as a whole for obligations erga omnes
e. Countermeasures –state taking “self-help” action in response to a violation to remedy wrongful acts

i. The state invoking countermeasures must be correct that another state violated international law
ii. The purpose must be to induce the other state to comply with international law, not to punish

iii. Must be proportionate, but need not be reciprocal

iv. Procedure: 

1. Call on the wrongdoer to cease and make reparations (notice)

2. Announce countermeasure publicly and offer negotiation

3. Suspend countermeasure if going to be resolved by a tribunal

4. Terminate as soon as the wrongdoer has satisfied the obligation 

f. When there has been a violation, the wrongdoer must: 

i. Cease

ii. Offer assurances of non-repetition, and

iii. Repair (make reparation)

1. State suffering injury determines the adequacy

2. Reduced for injured state’s contribution (i.e. contributory negligence)

3. Reparations: 

a. Restitution ( restoration of the pre-violation status quo (making whole)

i. Restitution in full is the first resort

ii. Doesn’t apply if: 

1. Not materially possible, or

2. Burden far outweighs the benefits

b. Compensation ( payment for actual loss, which can include “moral” damage (≠ punitive)

c. Satisfaction ( legal term for apology

i. May not be disproportionate or humiliating

XIV. DISPUTE RESOLUTION

a. Inter-Temporal Principle ( judge the legality of actions by the state of the law at the time of those actions (based on the law when the facts took place, not when the dispute is being decided)

i. Critical dates –the time at which operative facts arose

b. UN Charter methods of dispute settlement: 
i. Informal (parties not bound by the outcome) –negotiation, mediation, conciliation, other

ii. Formal (parties bound by the outcome) –arbitration, judicial settlement, regional agencies

c. Jurisdiction must be established before a binding int’l adjudication takes place

i. 3 elements: 

1. Existence of a ‘legal dispute’

a. Disagreement over a point of law or legally-determinant fact

b. Ex: interpretation of treaty, question of int’l law, question of fact, reparations to be made

2. Consent of parties

a. Usually by treaty, but can be ad hoc for particular dispute 
i. Either general treaty for dispute resolutions or 

3. Timing of dispute origination (ratio temporis) 
a. Dispute must arise during the time covered by consent, i.e. after date general treaty entered into force
b. Although states may consent retroactively 

d. Admissibility = standing 

i. A state may assert a claim on behalf of a national if: 

1. The national was a national at the time of injury and remained a national throughout adjudication

2. The national was not a national of the respondent state

3. Workaround: A claim can be assigned to a co-national (‘continuity principle’ –the legal interest is continuously held by the national)

ii. A claimant must exhaust local remedies in respondent state. 

1. Exceptions: 

a. Pursuing legal remedies would be futile 

b. A treaty or contract allows direct resort to int’l resolution

e. A court may adjudicate even if one party fails to appear 

i. Present party’s burden to establish that jurisdiction is established and the case is ‘well-founded’

f. Arbitration
i. Binding resolution by a panel chosen by the parties

1. Composed of 1 member selected by each state party, and 1-3 “neutral” members

ii. Secretary General can appoint arbiters 

iii. Parties can choose: arbiters (with particular expertise), language, timeframe, confidentiality
iv. No formal court rules

v. Mixed Arbitral Tribunal ( hears disputes between a state and a legal person

1. The state must consent to the non-state actors upfront

2. Treaties generally give direct access, exhaustion of local remedies not required

vi. Permanent Court of Arbitration (PCA)

1. Established by the Hague Convention

2. Center to facilitate dispute resolution by: 

a. Providing facilities for meetings (Peace Palace)

b. Providing expertise on the process

c. Maintaining an experienced list of arbiters

d. Keeping records of resolutions (with parties’ consent)

g. International Court of Justice (ICJ)
i. UN organ, although no authority to review Security Council or General Assembly actions

ii. Successor to the Permanent Court of International Justice

iii. The only international court of universal jurisdiction –any consenting state may appear as a party to decide any issue of int’l law

iv. Composition: 

1. 15-17 judges generally sit together on cases

a. The court may establish smaller chambers (case or issue-specific)

2. The president’s vote is decisive in the case of a tie

3. No appeal, final judgment

v. Jurisdiction: 
1. (elements above) 

2. Only states can be parties to ICJ cases

3. States can consent to jurisdiction by: 

a. “Compulsory jurisdiction” by issuing a declaration 

i. Reciprocally binding –where any state that has also accepted compulsory jx can bring disputes to or be brought to the ICJ

b. “Compromissory clause” for disputes that arise out of the subject matter in a treaty

c. “Compromis” for a specific dispute

i. The court must only address the issue(s) the parties tell the court that they want it to decide

4. A third-party with a valid legal interest may intervene

vi. If a legal issue is not governed by a treaty or CIL, a court can decide a case equitably, “according to the right and good” (ex aequo et bono) [UN Charter Article 38 ‘Rules of Decision’]
