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1) Wild Environmental Facts

a) Global Environmental Problems

i) Climate Change

(1) Description

(a) Atmosphere operates as a greenhouse to retain heat from the sun.

(b) Greenhouse gases exaggerate the effect of this greenhouse effect.

(c) Greenhouse gases spread themselves all over the Earth ( even if one country emits all the gases, the whole planet suffers. 

(2) Effects

(a) Rising Sea Levels 

(b) Melting Ice Caps

(c) Drought

(d) Severe Weather ( Hurricane Katrina

ii) Ozone Depletion

(1) Description

(a) The Ozone layer protects from sun’s radiation and life has evolved dependant on that balance of radiation.

(b)  Certain chemicals (CFCs, etc.) deplete the Ozone layer

(2) Effects

(a) Depletion allows in more radiation ( disruptive to many life forms

iii) Species Extinction and Loss of Biodiversity

(1) Description

(a) In every area the species that have developed have done so in accordance with the climate in that area.

(b) Human interventions in these natural systems are causing rapid distinctions that should usually take millions of years. 

(2) Effect

(a) Species can’t evolve and adapt so quickly so they become extinct

(b) No one knows which species is the keystone species and may cause a collapse of a certain ecosystem. 

iv) Pollution from Toxic Chemicals and Hazardous Waste

(1) Over 100K industrial chemicals released into the environment and no one knows which ones may react together and cause bigger problems. 

b) Local and Regional Environmental Challenges

i) Access to Fresh Water

ii) Air Pollution

iii) Food Security and Agriculture

(1) Agriculture is bad for the environment

(2) Particularly meat ( lots of grains used up and lots of methane from cows.

c) Poverty

i) BAD for the environment b/c you come up with sort of a tragedy of the commons problem. 

ii) There is a theory of desperation ( when you are hungry you don’t care what is an endangered species or what is bad for the environment, just do what you can to get food.

d) Synergies and Cliffs

i) Synergistic Interactions of Toxins

(1) Synergy is a non-linear reaction. Like when water reaches 100° C it turns to steam.

(2) We never know which 2 chemicals are going to have this sort of reaction.

ii) Environmental Cliffs

(1) This is what happens when you remove the keystone species and the ecosystem collapses

(2) Or there may be a point like this with global warming where suddenly we’re FUCKED.

e) Decision-Making in the Face of Scientific Uncertainty

i) Managing Uncertainty

(1) Precautionary Principle ( in the face of uncertainty proceed with caution

(2) Get better information ( Environmental Impact Statements

(a) National Environmental Policy Act (NEPA) requires these

(b) These are reports that attempt to tell you the environmental impacts of an action.

(c) Problem ( government has to show that the chemical is unsafe, not the manufacturer having to show that the chemical is safe.

(i) This is an issue in the face of uncertainty. 

(d) 70% of the world has followed suit with these

ii) Scenario Formation as a Policymaking Tool

(1) NEPA used to require that you give an impact statement of a worst case scenario

(a) No longer the requirement ( now you do 3 scenarios

(i) Best Case

(ii) Worst Case

(iii) Business as usual

(b) Then you look to see if there are high chances of low impact or low chances of high impact? Etc. and see if it is worth the risk.

2) Economics and Sustainable Development

a) Economics and Environmental Protection

i) These issues are inseparable ( no environmental issue w/o serious economic consequences

(1) There is always a cost to someone

(a) PROBLEM ( easy to put $ amount on cost to industry, but hard to put $ amount on benefit to public and we do cost/benefit analysis, and there is inequality b/c the people who want the laws weakened are industries who can put $ amount on how much it will cost them and people who want protection can’t. 

ii) Public Goods and Tragedy of the Commons

(1) Taking things out

(a) Like the fisheries

(2) Dumping waste in the common areas

(3) Possible solutions

(a) Willingness to pay

(b) Lottery

(c) Privatization

(i) Permits: like to pollute ( can buy and sell them.

(d) First come, first serve/reservations

(e) Merit system

iii) Externalities

(1) In the free market there is no incentive to avoid external costs or confer external benefits

(a) This is the problem with expecting voluntary action.  No one will pay $1 million out of their own pocket to benefit $10 million to everyone else. 

iv) Policy Options for Internalizing External Environmental Costs

(1) Command and Control Regulations

(a) Require all plants in a certain industry to have the same pollution control

(b) This is economically inefficient b/c 2 polluters may have different impacts.

(2) Property Rights

(a) This is to privatize environmental resources ( public is not going for it.

(3) Tradable Permits ( special type of privatization

(a) You are creating private property in the form of permits w/o privatizing the resource.

(b) BASIC IDEA ( government determines how much pollution is tolerable or how many fish can be removed without destroying the fisheries. 

(i) Then the government distributes permits and decrease them a certain amount over a span of years.  This way the people who can reduce pollution easily will do so and sell their permits to those who cannot. ( reduces total pollution. 

(4) Taxes

(a) Here the government imposes a tax on pollution, and instead of paying a private seller of a permit you will pay the government to continue your pollution. 

(b) Problem ( polluter won’t internalize these costs, but just pass them on to consumer

(c) Generally you tax the input b/c it is difficult to measure the output. 

(5) Subsidies

(a) Governments will subsidize action which are green

(b) This way instead of taxing the pollution, we pay for some of the portion of the costs of reducing emissions. ( Usually a lot of tax deductions

(c) PROBLEM ( Government won’t usually cover the whole thing so the polluter figures why bother? If they have to pay for the rest themselves.

v) Problems of Valuation ( costs are hard to measure

(1) Discounting ( when something will save us a lot of money in the future we have to discount it to what it is saving us today ( always makes it seem like its not worth it. 

b) Measuring the Economy: Redefining Progress

i) GDP = total value of goods and service bought and sold in the private market

(1) There are no reductions ( only total value and doesn’t take into account rich and poor or quality of life ( Hurricane Katrina will give us a boost b/c money paid to rebuild.

ii) GPI = Genuine Process Indicator ( proposes

(1) Takes into account reductions and environmental factors

(2) Overall quality of life index.

(3) GPI says that we ought to be counting public goods and ecosystem services and deducting depletion of  these goods from GDP. 

c) Reconceiving Economics and Ecology: Ecological Economics 

i) Environmental Sustainability = reduction of throughput

(1) Must have maintenance of capital

(a) Natural Capital ( physical capital

(b) Human Capital ( Knowledge

(c) Manufactured Capital 

(2) Maintenance means having the approximately equal sum total of capital. 

ii) Four Degrees of environmental sustainability

(1) Weak Sustainability ( total value of all capital remains constant

(2) Intermediate Sustainability ( 

(a) Maintain total level of capital

(b) Attention give to composition, what to maintain all types of capital. 

(3) Strong Sustainability

(a) Maintain the value of all forms of capital

(b) None of the forms decline, all are balanced.

(4) Absurdly Strong Sustainability ( never depletes anything

(a) Can’t use non-renewable resources

(b) Renewable resources can only be used at their annual growth rate. 

iii) Conditions for Environmental Sustainability

(1) Can’t let the waste exceed assimilative capacity.

(2) Must maintain natural capital. 

3) A Brief History From Stockholm to Rio

a) The Stockholm Conference on the Human Environment

i) The Road to Stockholm

(1) Trail Smelter Arbitration
(a) Single most famous IEL case

(b) FACTS: There was a lead smelter in BC that produced SO2 which blew into WA and ruined apple farms. U.S filed a claim against Can. The case went to arbitration.

(c) HOLDING: It is unlawful under IL for one country to allow activity w/in its borders to cause damage in another country. 

(2) This principle came to become an important part of IEL.

ii) At Stockholm

(1) North v. South was a key issue 

(a) North (Rich countries)

(i) Wanted increased environmental protection

(b) South (Poor developing countries)

(i) Environmental protection not their #1 priority ( will only cooperate with help

(ii) Agreements were a trade off and South gets technological assistance from North

(2) 2 most durable principles of Stockholm

(a) Principle 1 ( “Mans has the fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for present and future generations.”

(b) Principle 21 ( “States have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental policies, and the responsibility to ensure the activities with their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.”

(i) From Trail Smelter ( Can’t damage others OR global commons

b) UNCED and the Rio Declaration

i) At The Earth Summit 

(1) North v. South split continues (G-7 v. G-77)

(a) .7% of GNP of G-7 was to go to G-77

(b) US wanted to protect forests ( didn’t happen

(2) The treaties were proposed

(a) Biodiversity

(b) Climate Change

(c) Forest Protection ( didn’t get very far

ii) The Rio Declaration

(1) Everyone signed this b/c it wasn’t a treaty( wasn’t binding, just guidelines

(2) North agreed to take the first steps to provide “new and additional” financing

(3) KEY PRINCIPLES

(a) 2( nearly identical to 21 from Stockholm

(i) States have a sovereign duty to exploit their resources

(ii) Duty not to cause damage to other countries or global commons

(b) 3 ( development must be to equitably meet developmental and environmental needs of present and future generations.

(c) 4 ( marriage of economic and environmental protection = sustainable development

(d) 5 ( Eradication of poverty

(e) 7 ( Common, but differentiated responsibilities

(f) 8 ( Reduce and eliminate unsustainable patterns of production and consumption

(g) 10 ( Right to information

(h) 12 ( cooperation among states

(i) 15 ( Apply the precautionary approach to environment according to capabilities

(j) 16 ( Promote internalization of environmental costs

(k) 17 ( Environmental Impact Assessment

(l) 19 ( Give warning of potential harms

iii) Agenda 21 ( NON-BINDING

(1) Detailed methods of planning and action to reach sustainable development

(2) This has been a disappointment ( no implementation

iv) Rio + … And Counting

(1) There hasn’t been much improvement and the march towards sustainable development is basically at a stand still 

4) International Environmental Lawmaking

a) The Changing Nature of International Law

i) Traditionally IL binds nations, not individuals

(1) This is different for international HR law

(2) HR law is beginning to encompass some IEL

ii) Process of judicial interpretation is slowly being expanded to allow some roles for NGOs

(1) They can now files amicus briefs and the such

(2) However only nations can bring suits

b) Traditional Sourced of Law

i) Treaties

(1) 2 functions

(a) Bind those who sign them

(b) Contribute to the development of customary international law

(2) Treaties MUST be signed AND ratified

(3) Treaty making process

(a) Recognition of needs and goals

(b) Negotiation

(c) Adoption and Authentication

(d) Limited Consent and reservations

(i) A state can consent only to be bound by a portion of the treaty.

ii) Custom

(1) Proving Custom

(a) State Practice ( repeated instances of countries adhering to this norm

(b) Opinio Juris ( Follows from a sense of legal obligation

(c) Persistent Objector ( State can exclude itself if it objects from the beginning

(2) Jus Cogens ( Peremptory Norms of IL

(a) No derogation permitted and no state can opt out.

(3) Erga Omines Obligations

(a) Norms that will cause a nation to owe a duty to the entire world

(b) EXAMPLE:

(i) Japan is taking whales to extinction

(ii) Everyone must be able to bring a case against them b/c the obligation is owed to the world.  Otherwise no one would be able to. 

iii) General Principles of Law

(1) Principles of law found from major legal systems

(a) Civil Law

(b) Common Law

(c) Islamic Law

(2) Sustainable Development as a General Principle of International Law

(a) Case Concerning the Gabcikovo-Nagymaros Project pg. 337
(i) FACTS: Hungary and Czechoslovakia entered into a treaty to develop the Danube River. Hungary disavowed the treaty, but Slovakia continued anyways. Hungary came to the World Court to stop the projects due to downstream environmental effects. 

(ii) HOLDING: Hungary violated the treaty by disavowing it, but Slovakia violated CIL. They must now engage in negotiations b/c the treaty is still in effect and there is CIL to negotiate in good faith.

(iii) Sustainable development is a binding principle of IL. 

(b) The Paquete Habana US (1900) pg. 347
(i) Hard IL is binding in the US

(c) United Nations Law ( Oscar Schachter pg. 347
(i) Treaties that repeat CIL and are widely ratifies clearly bind those parties.

(ii) If a lot of parties sign a treaty, it is a reflection of the fact that it is CIL.

c) Innovation in International Environmental Lawmaking

i) International “Soft” Law

(1) Soft law is either not yet law, or not ONLY law.

(2) The Soft Lawmaking Process

(a) Principle of Information and Consultation

(i) Information ( if there is a disaster or something, inform others

(ii) Consultation ( Tell states what they can do to alleviate the issues, and consult the other states before engaging in such projects.

(b) Environmental Impact Assessment Procedures

(i) This quickly moved from novelty in the US to soft law to hard. NOT CIL.

(c) Non-discrimination principle

(i) States should not discriminate b/w their own environment and others’.

(d) Contemporary Common Heritage Approach ( global commons

(i) Oceans

(ii) Atmosphere

(iii) Antarctica

(iv) Outer space

5) Principles and Concepts in International Environmental Law

a) Principles Shaping International Environmental Law and Policy

i) State Sovereignty

(1) All IL is a limitation on state sovereignty

(2) Remember Principle 21 of Stockholm ( right to develop, but duty not to damage

ii) Right to development

(1) This refers to the right of the “South” to develop

(2) This is currently only soft law

iii) Common Heritage of Humankind

(1) These are what are generally considered the global commons

(2) All countries have a right to this area and a right to be protected from another countries exploitation of these areas.  ( “equitable sharing”

iv) Common Concern of Humankind

(1) Example: Amazon Rainforest

(2) No longer considered as solely w/in the domestic jdx of a states due to global importance

v) Intergenerational Equity

(1) Don’t screw up the environment for the benefit of t his generation to the point that future generations don’t have an environment. 

(2) Note the discounting problem here ( we will discount the future benefits.

vi) Common But Differentiated Responsibilities

(1) This differentiation is b/w rich and poor countries

(2) Step 1 is always to have the rich act first and then to assist the poor. 

vii) The Principles of Prevention

(1) This is NOT hard law

(2) Notion that it is easier to prevent pollution than to deal with its consequences. 

viii) Precautionary Principle ( Principle 15 of Rio

(1) This is about shifting the burden of proof from consumers and NGOs to show that it is unsafe to industries to show that something is safe. 

(2) EU says this is Hard CIL ( US is a persistent objector. 

(3) There are “no regrets” regulatory measures ( things that we do, that even if your measures don’t produce the effect you wanted, you still get another benefit. 

(4) Three Stages of Risk Analysis

(a) Risk Assessment

(i) Scientists research the degree to which something is a risk. 

(b) Risk management

(i) This is more political ( set maximum risk and preferred risk.

(c) Risk Communication

(i) This is communicating complex probabilities in understandable way to public.

ix) The Polluter and User Pays Principle

(1) Soft Law

(2) States should take regulatory actions to internalize costs of pollution so polluter pays

x) Subsidiarity Principle

(1) Some political decisions are better made at lower levels of government instead of national or international ( so delegate downward in that case, and upward otherwise.

xi) Obligation not to Cause Environmental Harm

(1) Corfu Channel Case pg. 421
(a) NOTE: Not and Environmental Case, but cited in Environmental cases

(b) FACTS: During WWII Albanians allowed Germans to place mines in the Corfu Channel; they never warned the British. Destroyed British ships and soldiers.

(c) HOLDING: Albania violated IL not to harm others and to warn of harm. This has been read as a reiteration of Trail Smelter Case. ( Used in Environmental cases. 

xii) State Responsibility

(1) You have to pay reparations to those who have suffered loss. 

(2) If a private actor in the state caused the harm ( state pays.

xiii) Good Neighborliness and the Duty to Cooperate

(1) This is a concept w/in all of IL ( it is to settle disputes w/o war.

xiv) Duties to Provide Prior Notification and to Consult in Good Faith

(1) Lake Lanoux Arbitration pg. 431
(a) FACTS: This case was b/w France and Spain. France was diverting river water. There was no immediate problem with the diversion, but Spain was worried for the future if they needed the water. 

(b) HOLDING: With shared resources there MUST BE:

(i) Notification given

(ii) Consultation

(iii) Negotiation in good faith

1. Requires only a willingness to change your position, you don’t have to actually change your mind. 

xv) Duty to Assess Environmental Impact

(1) HARD CIL

(2) There is a duty to do and EIA whenever there will be effects outside your boarders. Either in another country or in the global commons.

(3) However ( No duty not to take on a project if the EIA is bad, just have to do the report.

xvi) Public Participation

(1) Soft CIL ( increasingly included in treaties, on its way to hard law. 

(2) We ought to increase people’s access to information.

6) Making International Environmental Law Work

a) Evaluation Effectiveness

i) Compliance v. Effectiveness

(1) Problem is when nations comply to the laws, but the laws don’t have the desired effect.

(2) This is the distinction b/w compliance and effectiveness. 

b) Implementation and Compliance

i) Why Do States Comply With International Law?

(1) Don’t want to be seen as lawbreakers

(2) Want other nations to hold their obligations to them

(3) Developing Countries sometimes don’t comply b/c they can’t afford to, once they are given resources they usually comply. 

ii) Mechanisms for Improving Implementation and Compliance

(1) International Law assists this by writing into treaties that developed countries will help pay for the poor countries to comply.

(2) Also, poor countries are more likely to implement a treaty when their requirements are less demanding than rich countries. Rich countries are OK with this b/c it is the only way to get the treaties signed.

iii) Compliance Information Systems 

(1) Self reporting ( rely on the nations’ own reports

(2) If Conference of Parties don’t trust these reports, they usually have the power to insist upon inspection by outside person or otherwise check accuracy of report. 

c) Responding to Non-Compliance

i) Enforcement and Sanctions

ii) Liability for Environmental Damage

d) Dispute Avoidance and Dispute Resolution

i) Dispute Avoidance

ii) Dispute Resolution

(1) When COP believes someone may not be complying, they notify the suspect country and request better information. Then they have diplomatic conferences.

(2) If diplomacy doesn’t work ( non-binding 3rd party arbitration

(a) No power to MANDATE result

7) The Law of Air and Atmosphere

a) Introduction to Air Pollution Issues

i) Convention on Long-Range Transboundary of Air Pollutants

(1) EU adopted a complex comprehensive regime for regulating air pollution

(2) US opposed this, but then began permit system which reduces pollution at lowest cost.

(3) This sort of “cap and trade” solution is not meaningful w/o monitoring and enforcement

(a) Monitoring

(i) Must be sure plants are not exceeding the pollution levels they have permits for.

(ii) This is easy for SO2 b/c you measure the coal going on, but difficult for CO2 b/c everything emits that. 

(b) Enforcement

(i) Have to be certain you know who will punish for noncompliance. 

b) Customary International Law and Transboundary Air Pollution
i) Trail Smelter Arbitration pg. 504

(1) The arbitrators cited to USSC cases b/c cases b/w countries can be similar to cases b/w states. SC says that if a downwind state wants to keep its air pure, it has the sovereign right to do so, and when an injunction is requested the SC can’t balance the harms.

(2) The arbitrators agree with the USSC that they can’t balance the harm so that if  there is harm they will issue an injunction.  There was harms so they called for an injunction. 

(3) This has now become CIL and everyone agrees that no state should allow persons w/in its boundaries to damage another state. 

c) Ozone Depletion

i) Cases are pending against US for greenhouse gas emissions based on trail smelter holding that nations should not cause harm to other nations and it is clear the US is harming others.

ii) Science and Economics of ozone depletion

(1) The Montreal Protocol (to the Vienna Convention)

(a) This has been the model for all other treaties

(2) Impacts of Ozone Depletion ( science

(a) Ozone layer is blocking radiation in the upper atmosphere

(b) As you lose Ozone, you get more radiation coming in.

(3) Economics of Ozone Depleting Substances

(a) Only a small number of producers of ODs ( not protesting much

(b) Only developed countries were using the products

(c) Therefore there was not a lot of objection to Montreal Protocol.

iii) Negotiations Over the Montreal Protocol Regime

(1) Prologue to Vienna

(a) Vienna was a framework treaty and was signed and ratified before there was real proof that the chemicals were depleting the ozone. 

(b) Soon they found the hole over Antarctica and got Montreal Protocol passed

(2) The Vienna Convention for the Protection of the Ozone Layer (1985)

(a) Article 6 ( Conference of the Parties ( reps from each nation

(b) 8 ( COP may adopt protocols to implement framework treaty

(c) 9 ( Amendment to convention or protocols

(i) Convention ( consensus by COP ¾ vote

(ii) Protocol ( 2/3 majority by parties to the protocol

(d) 10 ( Adoption and Amendment of Annexes ( same as amending convention

(e) 11 ( Settlement of Disputes

(i) Seek agreement by negotiation

(ii) May Jointly Seek mediation ( not binding

(iii) May accept to consent in advance to arbitration or jdx of ICJ.

(iv) If nations haven’t accepted binding resolution case is submitted to conciliation

(3) Preparations for Montreal 

(a) Just after Vienna scientists found the hole in the Ozone

(b) This was a non-linear reaction and was worrying scientists

(4) The Montreal Protocol on Substances that Deplete the Ozone Layer (1987)

(a) Froze production levels and consumption of CFCS and set out reduction schedule.

(b) Allows for trade sanctions against countries that won’t comply or refuse to sign. 

(c) Annex A lists controlled substances

(d) Article 5 ( allowances for special situations

(i) Developing countries aren’t capped for 10 years and they can go up to .3Kg/capita before 10 years. ( Amount it takes to run 1 fridge in a house.

(ii) After 10 years the developing countries must go into a phase down period. ( Developed countries had to start right away. 

(5) The London Adjustments and Amendments to the Montreal Protocol (1990)

(a) Developing countries want more specific and clear assurances that the rich countries are going to fund compliance of poor countries with money and technology transfers.

(b) New Non-compliance procedure

(i) If Developing countries can’t comply

1. If they self report they will be assisted to compliance instead of penalized

a. This assumes “good-faith” non-compliance ( presuming that poor countries don’t comply b/c they can’t afford to. 

(ii) There was still some issues in the are of technology transfer with reference to patents and IP rights.

1. US only promised they will try to see that patented technology will be provided on “fair and equitable” terms with no definition of the terms. 

(6) Adjustments and Amendments

(a) See Phase out schedule

(b) Article 5 Countries = developing countries

(c) Poor Countries start phase down 8 years after rich countries freeze out production.

(d) Methyl Bromide

(i) Agricultural Pesticide and potent ODS( no substitute created.

(ii) There is an exception written into the protocol for this

(iii) EPA has approved Methyl Iodide to replace MeBr, but MeI is toxic.

iv) Current Status and Cross-Cutting Times

(1) Compliance Monitoring and Enforcement

(a) Black market for CFCs

(i) Nothing prohibits manufacture of CFCs in rich countries for export.

(ii) It seems though that US companies are exporting to developed countries just so it can be shipped back and sold on the black market here. 

d) Climate Change

i) Science

(1) Gases at issue ( CO2, Methane, Nitrous Oxide, CFCs

(2) Annexes provide that they will convert green house powers of all the gases to what it would be in tons of CO2 b/c all limits are set in tons of CO2. 

(3) IPCC = International Panel on Climate Change

(a) Advises on the advances in scientific knowledge ( potential of substances, degree of global warming, who may be effected, etc. 

ii) The Impacts of Global Warming and Climate Change

(1) Rising Ocean Levels; violent storms; more dramatic weather; loss of biodiversity.

(2) Health impacts ( 

(a) increased illness and death from heat waves and air pollution

(b) Increased outbreaks of insect-borne infectious diseases

(c) Increased cases of diarrhea and other water-borne diseases. 

(3) Causes of Climate Change

(a) Main Gases ( CO2, CFCs, MeBr, HFCs, PFCs, NO and SF6.

iii) Responding to Climate Change

(1) Mitigation and Adaptation Strategies ( poor countries have low ability to adapt

(a) “No regrets” Approach

(i) These are solutions that are cost effective b/c even if they don’t accomplish the exact goal you wanted they will solve other problems. 

(ii) Examples

1. Increasing energy efficiency

2. Fuel Switching

(b) Expanding Sinks and Reservoirs

(c) 
Reforestation and control of forest fires

(2) Costs and Benefits of Preventing Climate Change

(a) We always discount some benefit that will occur in the future.

(b) We cut a dollar amount in half for every 10 years

(c) The problem is that some of the benefits are so far in the future that once you discount, they are worth nearly nothing in today’s $$$.

iv) Global Politics of Climate Change

(1) North v. South Split continues

(2) Poor countries want to spend money on those that are starving and dying NOW.

(3) The G-77 (Rich Countries) are split

(a) Alliance of Small Island States (AOSIS) are very concerned they will disappear.

(b) OPEC (Oil Producers) don’t want energy conservation b/c it hurts them. 

(c) EU is taking a strong stance while US isn’t.
(4) Former USSR (Countries in Economic Transition) really want permits b/c their emissions dropped greatly after the fall of the USSR and they are below the required 1990 emissions and will have extra and be able to sell. 

v) Framework Convention on Climate Change

(1) Parties are divided into 3 categories

(a) All Parties

(b) Annex I parties ( all industrialized parties

(c) Annex II parties ( All Annex I minus “economies in transition”

(2) Each category has different obligations under the treaties and Kyoto Protocol.

(3) Selected Articles from Treaty

(a) 2 ( objective ( stabilization of greenhouse gases in he environment

(b) 3 ( Principles

(i) Para.1 ( equity b/w present and future generations. 

1. Common and differentiated responsibilities. 

(ii) Para. 2 ( First Steps with rich countries

(iii) Para. 3 Precautionary measures should be taken and we need to follow precautionary principle. 

(c) 4 ( Commitments

(i) Para. 1 ( Common but differentiated responsibilities

1. A ( national inventories of emissions of GH gases and removal by sinks

2. D ( Promote Sustainable management and cooperate in the conservation and enhancement of sinks and reservoirs. 

3. E ( Cooperate in preparing for adaptation.

4. F ( Take Climate Control into account when possible in planning. 

(ii) Para. 2 ( Annex I Countries

1. A ( Limit human caused emissions of GH gases and take the lead on controlling emissions and increase removals by sinks.

2. B ( return individually or jointly to 1990 levels.

(iii) Para. 3 ( developed countries need to assist poor countries w/$$.

(iv) Para. 5 ( developed countries will transfer technologies to poor countries. 

(4) The First COP and The Berlin Mandate

(a) COP agrees to begin a process that

(i) Rich Countries will take the lead and agree to quantitative emissions limits

(ii) Not introduce any new commitments for developing countries. 

(b) Mandate was carried out by Kyoto Protocol. 

vi) The Kyoto Protocol

(1) Kyoto Requires and overall 5% reduction from all countries, but assigns specific amounts 

(2) Annex B ( amounts for Annex I countries to reduce.

(a) EU is going to reduce by 8% overall

(i) EU wants to be treated as a unit b/c East Germany was part of the former soviet bloc and their emissions dropped a ton, so some countries won’t have to reduce.

(b) US said they would decrease 7%, but only planned to buy Soviet permits.

(3) 3 ways to decrease emissions

(a) Decrease internally

(b) Create Sinks

(c) Buy Permits

(4) Annex A ( Lists gases covered by Kyoto

(a) CO2, Me, NO, HFC, PFC, SF6.

(5) Cooperative Trading Mechanism

(a) Article 17 (
(i) Trading among Annex I governments. Rich countries trading among themselves.

(b) Article 4 ( EU Bubble

(i) EU can utilize what it wants for overall reduction. New EU members don’t count

(c) Article 6 ( Joint Implementation

(i) Trading b/w Annex I governments OR private companies. 

(ii) May transfer or acquire emissions reductions units resulting from projects aimed at reducing CO2 emissions. ( Must have specific project. 

(d) Article 12 ( Clean Development Mechanism

(i) Trading b/w, Annex I governments, developing nations and private companies.

(ii) These are credits that are produced when you have a specific project and you achieve the reductions. Pay the cost of achieving the reduction, not for permits. 

(iii) This is to promote sustainable development in developing countries. 

(e) Problems will arise in 2012 when we have t o check on people.

8) Oceans and Seas (only looking at over-fishing)

a) History of Law

i) Pre-1994 Law of the Sea ( freedom of the Seas

(1) Ships were permitted to sail anywhere. ( Meant 2 things

(a) Travel

(b) Extraction of resources

(i) Meant fish, but UNCLSO tried to expand to mining of seabed.

(2) Not a lot of duties involved, UNCLOS changed that.

ii) Since WWII there has been “creeping National jdx” over the oceans.

(1) Area that was being recognized as part of a coastal nation’s jdx is expanding

(a) 3 miles at time of civil war ( 12 ( 24 ( 200 now.

(b) 200 miles is the EEZ (Exclusive Economic Zone) ( can’t prohibit passage, but you can prohibit removal of fish and economic resources. 

b) UN Convention on the Law of the Sea (UNCLOS)

i) Signed by US, but not ratified

ii) US has accepted as CIL except for mining of the sea bed. 

iii) Articles

(1) 192 ( Duty ( general obligation to protect and preserve marine environment

(2) 193 ( Right to exploit natural resources with a duty to protect

(3) 194 ( Prevent and control pollution of Marine environment. Best practical means, in accordance with their capabilities.

(4) 206 ( Duty to do environmental impact studies (when practicable)

iv) Dispute Resolution ( Different from other treaties

(1) There is a compulsory procedure, so if you sign and ratify you’re bound. 

(2) You can agree t commit your dispute to a tribunal outside of UNCLOS

(3) UNCLOS provides for ICJ, International Tribunal for the law of the Sea, binding arbitration, Special Technical arbitral tribunal.

c) Conservation of Living Marine Resources

i) State of the World’s Fisheries

(1) What is at stake?

(a) A lot for the poor countries b/c they gain a lot of revenue from fish b/c there are a lot of boats under their flags and the price is going up, so a lot of profits to be made.

(b) Poor coastal countries get A LOT of their protein from fish.

(c) A collapse of fisheries can threaten economy and lives of a lot of those people. 

(2) Major causes that accelerated the decrease of fisheries

(a) Increase and advances in technology ( like bigger nets

(b) Subsidized fishing fleets.

ii) Fisheries law

(1) UNCLOS

(a) We need to set an allowable yield ( basically the fishes reproductive value

(b) Art. 62 ( can’t catch allowable yield, can sell surplus.

(c) Migrating Fish

(i) 63 ( straddling fish ( swim in and out of the EEZ.

(ii) 64 ( highly migratory fish

(iii) 66 ( Anadromous stocks ( spawn in fresh water, but go back to Ocean to live

1. The country where they spawn is responsible and they are only to be caught in that country’s EEZ.

(iv) 67 ( Catadromous Species ( Spawn in ocean, but life in freshwater.

1. Country where they live in freshwater is responsible. 

(2) International Tribunal for the Law of the Sea

(a) Blue Fin Tuna Controversy (1/4 cases to go to ITLOS)

(i) Went to ITLOS by request of Australia and NZ for a provisional measure (preliminary injunction). Got the injunction. Wanted final decision by arbitration under the blue fin tuna treaty. 

(ii) Tribunal sustained Japan’s contention that treaty said no country could be dragged unwillingly in front of ITLOS or arbitration. They revoked the injunction. Said Japan was breaching their duty under the treaty and the countries should try to negotiate and settle. 

(b) Manguson Act

(i) Was supposed to be the big savior of the fisheries that were being devastated.

(ii) Act created 10 “Regional Fisheries Councils” that were given the authority to limit fishing. However, they were made up of fisherman and have been unwilling to put their buddies out of business. There has been no real recovery. 

(3) Straddling Stocks

(a) Canada boarded a Spanish ship and found violations under the Northwest Atlantic Fisheries Organization. Treaty didn’t allow for this. Canada did this as part of a diplomatic action while they were negotiating a straddling stocks treaty. The treaty NOW allows this, even though it wasn’t OK then, it is OK now.

(b) Julie Mack on the Straddling Stocks Treaty pg. 695

(i) This is a regional treaty, management is to be regional. If states refuse to become members or agree to comply, they will have no access to those fisheries. Treaty goes beyond the EEZ to the High Seas. Can place trade sanctions on non-members, can’t really do much else to them. Can board the ships of members like Canada did to Spain. 

(4) Driftnets

(a) Range up to 40 miles in length and b/w 25 and 50 in depth. Nets have super small mesh and are devastating for marine life. Resulted in a treaty

(b) Wellington Convention

(i) Prohibits member state and national vessels using in areas covered by the treaty. 

(ii) Art. 3(1)(b) ( prohibits use of driftnets w/in jdx. Prohibits transportation of driftnet catches in areas w/in jdx.

(iii) Art. 3(2) ( MAY prohibit landing of DN catches in territory; prohibit processing of DN catches in facilities under jdx; prohibit importation of fish or fish products caught using DN.

9) Freshwater Resources

a) Introduction

i) 2 types of International rivers

(1) A river that is a boundary b/w Nations

(2) A river that crosses the boarder into multiple nations. ( allow for 3 major problems

(a) Allocation ( who can take out how much?

(b) Pollution ( Upstream Pollution can effect downstream quality, like Trail Smelter

(c) Environmental Stream Value ( biodiversity issue of water’s value in the stream

ii) Branches of environmental Law ( however there are a lot of procedural issues

(1) Pollution

(2) Biodiversity

b) The Law of International Watercourses

i) Customary Law of International Watercourses

(1) LacLanoux Arbitration pg. 776
(a) This case involves the procedures that a state must follow before it undertakes a project that will or may impact another state negatively. 

(b) FACTS: France is upstream from Spain and France wanted to put in a damn and divert water. France said they would replace Spain’s water from another source. Arbitrator says there are no damages b/c water level will remain constant. Spain was worried about the future, if  they needed water and France wouldn’t give it.

(c) HOLDING: Since there were no damages, there was no claim, but France had a duty to notify and negotiate in good faith. However, in the future if France refuses to give the water Spain would have a substantive case. Today and EIA would be required.

(2) Case Concerning the Gabcikovo-Nagymoros Project pg. 780
(a) FACTS: Treaty b/w Czechoslovakia and Hungary. H relied on “state of ecological necessity” to get out of the treaty. If an SEN exists, they are permitted to pull out. H claims that S plans will seriously damage H’s environment so H can declare and SEA. H says S actions will reduce water quality, quantity and biodiversity. 

(b) HOLDING: SN is not a ground for acting outside the law UNLESS that is the only means of safeguarding against a grave and imminent peril, AND act did not seriously impair an essential interest of the State towards which the obligation existed. H doesn’t meet the requirements b/c the problems aren’t grave or imminent. The problems are short term and speculative. The treaty should be read and applied taking into account EL and include developments in IEL. Both parties are at fault, H can’t w/draw from treaty and S can’t take damaging action. H and S need to work it out.

ii) Codification and the 1997 UN Convention on Nonnavigational Uses of Watercourses

(1) Allocation of International Resources

(a) 4 competing theories on how to allocate water

(i) Territorial sovereignty

1. Any nation through which the water flows can do whatever it wants.

2. TOTALLY DISCREDITED.

(ii) Territorial Integrity

1. Upstream State can do NOTHING that will hurt downstream states

2. Exact opposite of Territorial Sovereignty

(iii) Equitable Utilization ( CIL
1. Fair sharing of benefits of the water among the states it flows through.

2. USSC applies this when applying to interstate rivers.

(iv) Common Management

1. Like an extension of Equitable Utilization not CIL yet, but it’s a goal.

2. Countries sharing the resources are obliged to negotiate a management plan.

(b) UN Conv. on the Law of the Non-Navigational Uses of International Watercourses

(i) This has never come into effect as a treaty, but is sighted as CIL. 

10) Wildlife Biodiversity

a) History and Background

i) What is Biodiversity?

(1) Genetic diversity 

(a) w/in a single species ( low genetic diversity leads to things like inbreeding.

(b) Example: high genetic diversity in corn in Mexico

(2) Species diversity

(a) How many different species are part of an eco system?

(3) Ecosystem diversity

(a) How many different ecosystems there are in a particular area

(b) There are a lot of different ecosystems in US

(4) Keystone species ( Species of an ecosystem that is the key to the system. If you remove this species, the whole ecosystem may collapse.

(5) Umbrella Species ( A species whose protection provides for protection of other species in the ecosystem. 

(a) Example: Spotted Owl in US

(6) Sentinel Species ( Indicator species: like frogs, they tell us that something is wrong.

(7) Bottleneck ( when there is a reduction in the number of species and then an increase you will lose a certain amount of genetic diversity for good b/c it can’t all make it through the bottleneck. There will be less immunity and more inbreeding. 

ii) The Value of Biodiversity

(1) Ecosystem Services ( Benefits provided by an ecosystem to human beings for free ( no market for them. Economists are trying to put values on them.

(2) Ecosystem goods ( Things we take out of ecosystem and sell.

(3) Use Value v. Non-use value

(a) Use Value: marketable products of the ecosystem ( including tourism.

(b) Non-use values: not from direct human use; intrinsic value of ecosystem.

b) The Biodiversity Convention

i) Negotiating Process

(1) Main aims 

(a) Conservation of biological diversity

(b) Protection of IP rights

(2) Some even wanted biodiversity to be named part of common heritage

ii) Overview of Biodiversity Convention

(1) Non-use value is an intrinsic value of biodiversity

(2) Conservation is a COMMON CONCERN

(a) But States have sovereign rights, NOT Common Heritage

(3) Article 1 ( 3 objectives of the treaty

(a) Conservation of biodiversity

(b) Sustainable use of biodiversity

(c) Fair and equitable sharing of the benefits arising out of the utilization of genetic resources ( IP rights. International sharing of benefits. 

iii) Specific Duties of Parties (US not a party)

(1) Article 7, Para. A ( every country should do a natural inventory and monitor changes

(2) Art. 8: In Situ Conservation ( protect species in their natural habitat, not artificial. 

(3) Art. 14 ( Impact Assessment (CIL now)

iv) Bio-Prospecting, Benefit-Sharing and Intellectual Property

(1) Encouraging a trade-off

(a) Rich provide $ and technology and poor provide resources and there will be sharing.


(b) Otherwise only the rich are getting the benefit and poor say it is biodiversity piracy.

(2) Art. 15 ( Access to genetic resources

(a) Para. 1 ( Sovereign rights of poor over their resources

(b) Para. 2 ( Poor should create access to their resources.

(i) However, there should be mutual benefit, licensing or something

v) The Biosafety Protocol (Cartagena Protocol)

(1) Trade Protocol under Rio treaty for Biodiversity ( genetically modified organisms

(2) Main Issues

(a) Conservation of biodiversity

(b) Trade of biodiversity

(3) Basic Idea of Protocol

(a) Country that wants to export MUST give notice to receiving country that they are getting GMOs and receiving country MUST consent. 

(b) Private buyers and sellers can’t trade w/o governmental information.

(c) Can’t just say no for no reason at all. ( Precautionary approach OK.

(4) Articles

(a) 10(6) ( “As appropriate”

(i) Importing country can decide to exclude using precautionary principle as long as there is a risk assessment, don’t have to show that product is dangerous.

(b) 15 ( Risk Assessment

(i) Risk assessment itself must be scientifically sound

(5) There are different standards under the protocol for different items.

(a) Food, feed or GMOs for processing ( won’t be released into environment

(i) Almost no scientific evidence that they are harmful to humans

(b) Seeds ( will be released into environment

(i) Not sure what the seeds could do to the environment

(c) Article 18(C) ( Must give detailed description of GMO and how it has been modified. Must be more specific for things that may be released. 

(6) Additional Issues

(a) If a country can’t keep GMOs out, can they require labeling?

(i) EU is way against GMOs, even though there really isn’t science to show that they harm human health.

(ii) US is super pro-GMOs.

(7) Cross-Cutting Issues

(a) TRIPs Agreement (Trade-Related Aspects of IP Rights)

(i) All members of WTO must honor IP rights of others ( no piracy

(ii) This is sort of an unfair one-way agreement

1. South has to pay for North’s patents etc, but North doesn’t pay for hundreds of years of knowledge from indigenous people. 

2. Brazil says that TRIPs Should be modified and as a condition to a patent a patentee should acknowledge indigenous info. 

11) Protection of Habitat

a) CITES ( Convention for International Trade in Endangered Species

i) CITES could be used in connection with forests and to protected endangered species of plants

ii) However, CITES has 3 appendices

(1) Appendix 1 ( species in danger of becoming extinct (endangered)

(a) No tree species here

(2) Appendix 2 ( List of threatened species

(a) No trees here

(3) Appendix 3 ( Just sort of an index

iii) Entirely related to international trade, with no domestic regulation. ( can’t ship these species internationally. Prohibits trade in Appendix 1 and 2 species, plant and animals, but no trees.

iv) Theory ( if we cut trade the poor countries won’t slaughter the species.

(1) BUT ( no requirement to protect the species. 

(2) This treaty allows very limited trade for research purposes. 

b) International Protection of Forests

i) State of The Worlds Forests

(1) Forests are being chopped down everywhere: Rain Forests, Temperate Forests, etc.

(2) Countries like US and Canada want to preserve the Tropical Forests. 

(3) Countries like Brazil want to be able to do to their forests what we have done to ours.

(a) Problem is that this is internal costs and external benefits.

(i) The costs of preserving the Amazon are short term and in Brazil

(ii) The benefits of preserving the Amazon are long term and worldwide.

(4) Countries with the forests are opposed to protecting the forests. 

ii) International Negotiations for a Broad forest Policy

(1) UNCED Forest Principles

(a) Non-binding statement of forest principles ( goal of sustainable forest management

(b) Principles

(i) 1(a) ( sovereign right to exploit/duty not to cause harm

(ii) Unsustainable use of the Amazon is not a breach of Brazil’s duty to world

(2) Current-Issues and Cross-Cutting Themes

(a) Certification

(i) 2 organizations certify companies harvest their wood only in a sustainable way

1. FSC ( Forest Stewardship Council 
a. Principles

i. Indigenous People’s Rights shall be respected

ii. Environmental Impact ( minimize and conserve biodiversity

iii. Monitoring and Assessment to be certain impact is not too high.

b. These are performance standards ( will look to see that wood is being harvested in a sustainable way.

2. CSA ( Canadian Standards Association

a. They certify management standards, not performance standards.

b. Before the certification label can be used, they make sure the logging company has management systems that try to insure sustainable use.

c. Basically looks to see if the company has capacity to have good results.

(b) ISO 1400 ( International Organization for Standardization

(i) ISO seeks to standardize management practices in multinational companies

(ii) Voluntary organization that companies join in hopes that it will help image

(iii) 1400 is specifically environmental section

(iv) Does same thing as CSA, just checking to be certain that the company has the capacity to have an environmentally friendly result.

12) Environmental Law and International Trade

a) Background

i) GATT and WTO are about liberalizing trade ( reducing barriers in international trade.

ii) GATT followed on the heals of WWII after there was a lot of economic devastation

(1) Theory was that if we make economies dependant on each other chances of war (
(2) Idea is that a free market economy is more likely to be political democracy

b) Trade and Environment Debate

i) Arguments for Liberalized International Trade

(1) Geopolitical Stability ( avoiding war

(2) Efficient Uses of Scarce Resources

(3) Wealth Creation

(4) Dissemination of Information and Technology

ii) Arguments against Liberalized Trade

(1) Environmentally Destructive Growth

(2) Threats to Domestic Social Preferences

(a) Every government wants to protect certain parts of its economy and free trade can ultimately devastate any part of the economy and it can leave the country insecure.

(i) Go so far to protect consumers that you destroy producers

(3) Pressure to Lower Existing Environmental Standards and Chill New Standards

(a) Goods produced cheaper when have lower expenditures for environmental protection

(i) Results in environmental destruction in developing world

(b) Race to the bottom

(i) There won’t be the race to the top b/c poor countries would lose their comparative advantage,

(ii) So rich countries will meet them at the bottom and no environmental protection

(4) Protecting National Defense and Sovereignty

(5) Inequitable Distribution of Wealth and Unsustainable Ecological Scale

c) The multilateral trading system

i) Origins of the GATT and WTO

(1) GATT does not ban ALL trade barriers

(a) There are conditions to avoid the total loss of certain industries.

(b) Regulations of GATT

(i) Article 1 ( Most Favored Nation (MFN)

1. Every nation gets the same deal as your MFN ( can’t prefer anyone

2. EXCEPTIONS ( Countries in regional organizations can offer better treatment to countries in that organization than outside.

(ii) Article III ( National Treatment (NT)

1. Must treat imports the same as you treat national products

(iii) Article XI ( Quantitative Restrictions

1. Can’t ban or limit imports to certain number of units

(iv) Article XX ( Exceptions

1. There are some exceptions written into GATT (usually temporary)

2. Example, US exception for sugar. 

3. IMPORTANT SECTIONS

a. “Chapeau” ( Preamble

b. Para. B

c. Para. G

(2) WTO and the Environment

(a) Structure

(i) Agreement on Technical Barriers to Trade (TBT)

1. MFN and National Treatment still required

2. Can require safety measures on products, things like that.

3. If standards are ridiculous TBT can invalidate the standards

4. There is no exception for environmental protection measures

(ii) Agreement on Application of Sanitary and Phytosanitary Measures (SPS)

1. Relates to human health and plant health

2. This generally relates to safety from disease or pest.

3. Sufficient scientific evidence is required 

a. If there isn’t enough you can have provisional measures.

b. But if you don’t have some proof eventually, no more measures.

(iii) Agreement on the Trade-Related Aspects of IP (TRIPS)

1. Promote effective and adequate protection of IP rights.

(b) WTO Dispute Settlement Body

(i) 3 level system ( if there is a dispute you go to

1. Consultation

2. Arbitration Panel

3. Appellate Body (Like SC of GATT)

(ii) This body is very pro-trade, suggestions to strengthen environmental protection

1. Panel should make more frequent use of independent experts

2. Put an environmentalist on the decision making body

3. Allow panel to hear NGOs, or even accept their amicus briefs

a. This is all we have gotten WTO to do. 

4. Install and amicus curiae to advise the court

5. Have an environmental chamber ( refer to them on environmental issues

6. Allow a super appeal of decisions of WTO to World Court.

(c) WTO Committee on Trade and Environment ( kind of a flop

(3) Key Trade and Environment Issues

(a) GATT’s Core Principles and Debate Over PPMS

(i) Issues under MFN and NT as to what are “like products”

(ii) Tuna-Dolphin Case pg. 1160
1. FACTS: Marine Mammal Protection Act, unilaterally approved by US Congress. Law said if Mexican fishing fleet killed more Dolphins than US fishing fleet did, there would be no import of tuna from Mexico.

2. ISSUES: Product Standards v. Process Standards.

a. Product Standards ( based on quality of the product

b. Process Standards (PPMS) ( Products are identical, but produced in a manner that we don’t agree with. 

3. HOLDING: Can only have product standards, NOT process standards.

a. WTO seems to be backing off this position.

(b) The Environmental Exceptions to GATT – Article XX

(i) Chapeau/Preamble ( as long as regulation is not arbitrary or unjustifiable

(ii) Paragraph (b) ( “necessary to protect human, animal or plant life or health”

1. Aimed at disease causing organisms

2. Don’t have to chose LEAST restrictive measure, but must be reasonable

(iii) Paragraph (g) ( “relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption.”

1. Living things can = exhaustible b/c you can drive them to point of extinction.

2. Gasoline Case pg. 1167
a. Relating to = Primarily aimed at

3. Shrimp/Turtle Case (Handout)
a. FACTS: US Endangered Species Act is being applied to protect Sea Turtles in Asian Waters. Attempted to protect Sea Turtles by requiring Turtle Excluding Devices (TEDs) on shrimp boats. Aim was to have Pakistan shrimping fleet protect turtles in the same way as US.

b. ISSUES: 

i. Accepting outside information to WTO panels

ii. Whether Panel erred in finding that the measure at issue constitutes unjustifiable discrimination b/w countries where the same conditions prevail and thus is not w/in the scope of measures permitted under Article XX of GATT.

c. HOLDING:

i. Don’t HAVE to, but MAY accept outside opinions. 

ii. Measure at issue MUST come under exception b or g AND the chapeau.

· US satisfied Para. (g)

· This did relate to conservation of exhaustible resource

· Did not satisfy chapeau b/c restriction was arbitrary

· There was no reason to require ONLY TEDs

· Didn’t give any other ideas a chance.

· US negotiated with some countries, but not all.

iii. Seems to imply that cooperative action is an evolving principle of IL that should be read into Chapeau ( living document theory.

d. Aftermath ( US changed its policy and WTO said it was OK.

i. They made good faith efforts to negotiate

ii. Provided technical assistance to countries to avoid killing turtles. 

(c) The Relationship B/W the WTO and Multilateral Environmental Agreements (MEA)

(i) Basic Conflict ( most common sanction for violation of MEA is trade sanctions

1. This violates GATT

2. Problem is, which treaty prevails ( since it is a GATT issue, most claims will end up in front of WTO which is pro-trade. 

3. Vienna Convention says that the newer treaty prevails when there are 2 treaties on the same subject matter. 

4. NAFTA specifies that MEA will control in such a case GATT doesn’t. 

5. Generally, the treaty that is more specific will govern. 

(d)  The Relationship B/W The Precautionary Principle and The SPS Agreement

(i) SPS says in cases where relative scientific evidence is insufficient a member may provisionally have sanction based on preliminary science.

(ii) These are NOT permanent.

(iii) Eventually you have to come up with HARD science or deal with it. 

(e) Relationship B/W Ecolabeling and the TBT Agreement

(i) Can’t be more trade restrictive than necessary. 

(ii) Test under TBT

1. Legitimate Restriction

2. Least Trade Restrictive

3. Proportionate to the problem.

d) Trade in The Americas

i) NAFTA

(1) 3 NAFTA Agreements:

(a) NAFTA

(b) 2 Side Contracts ( how Clinton placated those who opposed NAFTA

(i) Environmental side K

(ii) Labor side K

ii) NAFTA’s Environmental Provisions

(1) Summary of environmental provisions

(a) Preamble

(i) NAFTA is to contribute to trade consistent with environmental protection and promote sustainable development. 

(ii) Specifically cites 3 environmental Treaties

1. Montreal Protocol

2. Basel Convention 

3. CITES

(b) International Environmental Agreements shall prevail over NAFTA

(c) Article 1114.2 ( NO downward harmonization, doesn’t require upward harmonization

(d) Counterparts to SPS and TBT

(i) Standards Related Measures (SRM) = TBT

(ii) Role of Science

1. Under NAFTA’s SPS don’t need scientific justification

2. Just show standards are based on scientific principles

3. Don’t need risk assessment before setting standards

4. Production Process Methods (PPMs)

5. SRM ( standard may include rules that apply to goods or PPM

(e) Dispute Resolution provision

(i) In environmental cases challenger has right to have case heard exclusively under NAFTA ( in order to protect environmental protections in NAFTA, aren’t in GATT.

(f) Explicitly recognizes precautionary principle. 

iii) Chapter 11: Investor Protection v. Environmental Protection

(1) There is MFN and NT requirements

(2) Article 1105.1 is super controversial

(a) “No party may directly or indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take a measure tantamount to nationalization or expropriation of such an investment (“expropriation”), except:

(i) for a public purpose

(ii) on an non-discriminatory basis;

(iii) in accordance with due process of law and Article 1105(1); and on payment of compensation.

(b) Concern is that this is too much protection for investors ( even stronger than US.

(3) 1 Types of Proceedings allowed under Chapter 11

(a) State v. State ( like usual

(b) Private Investor v. State

(i) UNUSUAL ( don’t have in GATT

(ii) This + lower standard could = disaster

(c) MetalClad Case pg. 1205
(i) FACTS: Mexican Company developed an unsafe toxic disposal site in Mexico. US company bought them and upgraded site to make it safer. Mexican govt says they are OK. State and Municipal govt, says not OK. Governer declares the area a nature reserve, so Metalclad brought suit. Arbitration company held for Metalclad. Can appeal in different courts.

(ii) HOLDING: From BCSC ( affirms. 

(iii) US Statute said that NAFTA = US Takings Law, not easier. 

(d) Methanex Case
(e) FACTS: Methanex is a Canadian company that produces Me, which is used to produce MTBE which is an additive in gasoline. Ethanol is produced by big food processors in Mid US. MTBE and Et are competing gasoline additives. MTBE got into ground water and was bad. Gov. Davis wanted to phase MTBE and Methanex brought a case under Chapter 11 of NAFTA.

(f) HOLDING: Methanex’s relationship to MTBE was too tenuous to have standing.

(g) ISSUE #2: That Davis was getting $ from domestic processors and was favoring domestic industry over international. 

(h) HOLDING: Legislative process banning MTBE was founded on science, peer review and due process and was not corrupt. On the first issue, had Methanex produced MTBE they would have heard the claim. Additionally ( they said they would receive Amicus Briefs from environmental groups and open case to the public, which was UNHEARD of at the time, but no stare decisis to say must be done again.

iv) Environmental Side Agreement ( Has no teeth

(1) Sets up organization w/governing counsel and a commission, which is the secretariat.

(2) Organization is to receive and consider petitions from NGOs and individuals claiming that a member of NAFTA is not enforcing its environmental laws. 

(3) Commission can then do an investigation if it chooses.

(4) If it investigates, it will report to the counsel.

(5) If Counsel chooses it can issues a report saying the member is not enforcing its laws. 

(a) No provision for any other remedy, just a shame on you report. 

13) Human Rights and Environment

a) Types of Human Rights

i) Substantive Rights

(1) Right to life

(2) Right to health

(3) Right to habitation and culture ( indigenous people

(4) Right to property

(5) Right to health and environment

(a) Recognized in some places and coming out of a lot of other rights

ii) Procedural Rights

(1) Right to information

(2) Access to justice

(a) Right to participate in or listen in to administrative proceedings

(b) Decision making proceedings are not secret

(3) Right to participation in government

(a) Includes ability to be heard before the court

(b) Or a right to participate in trials and present briefs, oral arguments, etc. 

b) Indigenous People in Latin America

i) They don’t own the land they live on ( they live on reservations or the like and then the government will allow private companies to use the land for commercial purposes.

ii) Now under HR law they have a right to the property so the govt can’t just give it away. 

iii) Summary of Issues in these cases

(1) No prior assessment of environmental impacts ( procedural right

(2) No prior assessment of social impacts ( important for indigenous people

(3) No notification given to affected parties

(4) No prior consultation

(5) No precautionary measure to protect indigenous people.

iv) Inter-American Convention on HR

(1) Inter-American HR Commission

(a) Receives complaints or petitions from individuals

(b) Conduct country studies

(c) Issues a report and may make referral to court

(2) Inter-American HR Court

(a) Receives referrals from Commission and has hearings

(3) 25 Nations in Americas have signed San Salvador Protocol, which implements

(a) 22 Consented to compulsory jdx.

(b) US has not signed  

c) Advantages to Using a Human Rights Approach

i) Under HR law and individual can directly make a claim against a nation

ii) HR has specialized commissions and courts ( usually bias in favor of victims

d) Human Rights That Benefit Environmental Protection and Sustainable Development

i) Right to Life and Right to Health and Well-Being

(1) Any HR treaty recognizes right to life

(a) Problem is interpretation of what that means, does it include right to health? Or exposure to toxic chemicals that could kill?

(2) Some, but not all treaties include a right to health

(a) UN recommended for adoption recognition that everyone has a right to physical and mental health on a sliding scale.

(b) Recommended 52-1 ( US was the hold out. 

ii) Right to a Healthy Environment

(1) European HR Court implies this from the right to life and right to family and privacy.

(2) Inter-American HR convention has an explicit right to a healthy environment.

iii) Right to Respect for Private and Family Life and Home

(1) Appears in European Convention, Universal Declaration and American Convention

(2) Lopez Ostra v. Spain pg. 1302
(a) FACTS: LO filed a claim against Spain under European HR treaty for the fact that a chemical plant opened 15 yards from their house and made them sick. They tried to file suit against the company in Spain, but Spain did nothing. 

(b) HOLDING: The court held against Spain for allowing the company to ruin the LO’s healthy environment b/c Spain subsidized the company and they did nothing when LO brought the case domestically. 

iv) Right to Use and Enjoy Property

(1) Can mean (
(a) Protection of property against environmental harm

(i) Like US Nuisance law

(b) Protection of Property against takings and environmental regulation

(i) Like the US Takings Clause

(ii) Freden Case
1. In European HR Court

2. FACTS: Brought by farmer who had a gravel pit. Government closed down the pit. He brought a case claiming they infringed his HR to property. 

3. HOLDING: He did state a claim and there is protection against a taking of the HR to property, but taking must be EXTREME.

v) Right to Remedy

(1) When domestic courts deny someone a remedy or procedural in an environmental HR case it violates a person’s HR to privacy, etc. 

e) The Alien Tort Claims Act

i) Allows aliens anywhere in the world to bring suit in US courts to recover for a tort.

ii) Can have an alien who is a resident of CR suing a Nicaraguan Corporation in USDC. 
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