International Business Transactions


I. INTRODUCTION

A. Transaction Lawyer Duties

1. Identify Risks: Identify risks involved in transaction.

2. Eliminate Risks: Eliminate risks when possible.

3. Reduce Risk: Reduce level of risk where its elimination is not possible.

B. Risks Increase in Trans-National Transactions

1. Communication Risks (ie. language difficulties and miscommunication)

2. Transportation Risks (ie. loss and damage of goods in transit and delay of shipments)

3. Regulation Risks (ie. applicable laws, duties, quotas and political stability)

4. Fluctuation Risks (ie. market and currency conditions)

C. Protection from Risk

1. Institutional Protection (ie. national and international laws)

2. Purchased Protection (ie. OPIC and Eximbank insurance)

3. Negotiated Protection (ie. contract provisions such as choice of law clause)

II. THE EXPORT-IMPORT TRANSACTION

A. Introduction

1. Key Aspect of International Trade Law: Parties to transnational transactions have been given freedom to determine limits and results of relationship. 

2. Law Merchant

a. Law Merchant: Historically, law merchant governed a special class of people (merchants) in special places (fairs, markets and seaports). It was distinct from local, feudal, royal and ecclesiastical law. Its special characteristics were that:

1) It was transactional.

2) Its principal source was mercantile custom.

3) It was administered not by professional judges but by merchants themselves.

4) Its procedure was speedy and informal.

5) It stressed equity, in medieval sense of fairness, as overriding principle.

b. Law Merchant Nationalized: By 17th century, in England, jurisdiction over commercial cases was usurped by law courts of the King’s Bench and Common Pleas. Merchant courts at fairs, guilds and markets were abolished. Though court originally submitted questions of mercantile custom to merchants, courts eventually desired to develop law itself. Over centuries attempts have been made to codify international commercial law.  

B. Key Documentary Sales Transaction

1. Basic Structure

a. Introduction: In international law, sales contract is core of export-import transaction. It is, however, supported by several other related contracts (ie. contract of carriage by sea or air, contract of marine or air insurance, letter of credit).

b. International Transaction: Seller does not deliver goods directly to buyer but to carrier. Carrier delivers goods to port of destination. Carrier provides seller, prior to departure, with a bill of lading evidencing the goods. Seller delivers bill of lading to buyer. Buyer then presents bill of lading to carrier for possession of goods upon arrival.

2. Documents

a. Sales Contract: Sales contract may include pro forma invoice prepared by seller, listing of goods, price terms, and estimated freight, insurance, and customs clearance charges.

b. Letter of Credit: Letter from bank stating that credit has been opened on behalf of buyer and in favor of seller. Letter also lists documents that must be presented by the seller in order to draw on the letter of credit and receive payment.

c. Commercial Invoice: Prepared by seller, listing parties to transaction, destination of goods, price-delivery term, description, quantity, and price of goods, insurance fees, customs documentation fees, consular fees, and freight fees.

d. Bill of Lading: Prepared by carrier and delivered to seller at time goods are delivered to carrier. Bill of lading determines who has title to goods. Possession of bill of lading allows buyer to obtain goods from carrier at destination.

e. Insurance Policy or Certificate

f. Draft: Prepared by seller, check written to seller which draws on the letter of credit indiciating amount to be paid to seller.

3. Allocating Risks, Obligations & Title with Price-Delivery Terms

a. Export-Import Contract: Many of burdens and risks inherent in international transactions can be allocated by importer and exporter through contract of sale.

b. Price-Delivery Terms: Price-Delivery Terms establish:

1) Which party is financially obligated to pay for certain charges required in order to complete contract.

2) Allocation of risk that goods will be lost or damaged in transit.

3) Time at which certain obligations of the parties arise (ie. payment).

4. Incoterms: International Chamber of Commerce proposed definitions for different contract types. Incoterms allocates contract responsibilities - customs documentation, transportation and insurance costs, moment when risk of loss passes, etc. - between the contracting parties. Terms are also defined in Uniform Commercial Code.

a. Shipment Contract: Risk of loss passes from seller to buyer at or before point of shipment.

1) FOB (Free on Board): Seller is to deliver goods on board vessel named by buyer and to obtain neccessary export documents at seller’s expense. Buyer pays for insurance and freight, import and unloading. When the tern is FOB place of shipment, the risk passes when goods pass over ships rail (when goods are loaded onboard).  Buyer deemed to be the exporter.

a) UCC § 2-319: FOB Definition.

2) CIF (Cost, Insurance, and Freight): Risks transfers when goods pass over ship’s rail. Seller pays for the export license, insurance and freight.  The buyer remains responsible for the import and unloading.  It is known as a “shipment contract.”

a) UCC § 2-320 & § 2-321: CIF Definition.

b. Destination Contract: Risk of loss passes from seller to buyer at or after point of destination.

c. Applicability: Incoterms are only applicable if contract incorporates the term, or entire Incoterms, expressly or by implication. Otherwise, US court must determine whether UCC’s definitons or Incoterm’s definitions apply. 

d. Uniform Commercial Code § 1-201 (3): considers “usage of trade” to part of agreement which could allow in Incoterms as “usage of trade”.

5. The Elements of CIF Contract

a. Biddell Brothers v. E Clemes Horst Co. (UK Court of Appeals, 1911)
1) Facts: Biddell Brothers (San Francisco) enters into CIF contract with E. Clemens Horst (London) to ship hops to UK. After contract enterred into E. Clemens Horst insists upon right to inspect hops for quality prior to payment. Biddell Brothers claim that payment due upon issuance of bill of lading. Biddell Brothers claim E. Clemens Horst’s demands invalidates contract and doesn’t ship. E. Clemens Horst sues for breach of contract.

2) Issue: When, under CIF contract, is payment due?

3) Reasoning: (Lord Judge Kennedy) Kennedy insists that CIF contracts create obligation on buyer to make payment upon receipt of documents. Payment is due when “possession” passes to buyer (English Sale of Goods Act § 28 & § 61). Possession is defined as the “title” the goods contained in a bill of lading. Conflict exists among provisions of English Sale of Goods Act. Payment is due when bill of lading or other documents are delivered. Payment is due on “symbolic delivery”.  A holding to require possession to pass on actual delivery would pervert the CIF term, and require the seller to hold responsibility beyond the ship’s rail, e.g. import, unloading

4) Conclusion: Payment due upon delivery of documents.

b. E. Clemens Horst Co. v. Biddell Brothers (House of Lords, 1912)

1) Facts: Biddell Brothers (San Francisco) enters into CIF contract with E. Clemens Horst (London) to ship hops to UK. After contract enterred into E. Clemens Horst insists upon right to inspect hops for quality prior to payment. Biddell Brothers claim that payment due upon issuance of bill of lading. Biddell Brothers claim E. Clemens Horst’s demands invalidates contract and doesn’t ship. E. Clemens Horst sues for breach of contract.

2) Issue: When, under CIF contract, is payment due?

3) Reasoning: English Sale of Goods Act § 28 states payment is to be made against delivery. Delivery of bill of lading when goods at sea can be treated as delivery of goods.

4) Conclusion: Payment due upon delivery of documents.

c. Additional Relevant Statutes & Provisions

1) Incoterms: Payment is due upon arrival of documents.

2) Uniform Commercial Code § 2-320: UCC states payment due upon receipt of documents.  

3) Uniform Commercial Code § 2-323: Form of bill of lading required in overseas shipment. 

4) Uniform Commercial Code § 2-321, 2-513: UCC states that buyer has right to inspection of goods. If non-conforming goods, seller bears costs of replacement and additional shipping.

5) UN Sales Convention for International Sale of Goods Article 58: Payment against goods or documents, whichever arrives first, unless otherwise specified.

6) UN Sales Convention for International Sale of Goods Article 58: No payment is due until examination of goods by buyer. Creates same conflict as English Sale of Goods Act.

6. Importance of Document of Title

a. Comptoir D’Achat et de Vente du Boerenbond Belge S/A v. Luis De Ridder Ltda. (Julia) (House of Lords, 1949)

1) Facts: Boerenbond Belge (Belgium corporation) enters CIF contract with Ridder (Argentina corporation) to purchase rye. Buyer never received bill of lading but did receive delivery order. While the Julia was at sea transporting the rye to Belgium, Belgium was invaded and occupied by German army. As a result, Ridder (as charterers), without knowledge of Boerenbond Belge, diverts shipment to Portugal. Ridder then sells rye in Portugal and sends this amount (less than amount paid by Boerenbond Belge) to Boerendond Belge as refund.

2) Issue: What document constitutes document of title?

3) Reasoning: As CIF contract, seller’s obligation ends at loading of Julia and the forwarding of the documents. Documents of title are bill of lading, not delivery order. If document was received by buyer, buyer entitled to lesser sale price. If document was not received by buyer, buyer entitled to full refund, because the goods would have still been the responsibility of the seller.  Documents were not delivered to buyer but to Van Bree, an agent of the Belgium port. Buyer had neither actual delivery nor symbolic delivery. Alternatively, under English Sale of Goods Act § 16 & § 18 (5), buyer could only claim possession once their allotted amount of rye was separated from the entire grain shipment contained on the Julia. Prior to the rye’s separation, rye remained property of sellers,

4) Conclusion: Boerenbond Belge entitled to full refund. Boerenbond never received possession.

b. Additional Relevant Statutes & Provisions

1) Uniform Commercial Code § 2-105 (4): Definition of undivided share of bulk shipment.

2) Uniform Commercial Code § 2-401: Definition of  “passing of title”.

3) Uniform Commercial Code § 2-503: Manner of seller’s tender of delivery.

4) Uniform Commercial Code § 7-102: Other definitions.

5) Uniform Commercial Code § 7-503: Document of title to goods defeated in certain cases.

C. Consequences of Nonperformance

1. Excuse for Nonperformance

a. Introduction

1) Ramifications of Nonperformance: It is universally accepted as basic principle of contract law that contracts are binding and that should one party fail to perform contractual obligations they are liable to compensate the other party for losses thereby incurred. 

2) Limitations on Nonperformance Excuses: The mere fact that performance has become disadvantageous or difficult does not discharge contractual obligation. Indeed, total inability to perform does not in and of itself relieve a party from liability.

3) Force Majeure: Impossibility caused by certain types of events (force majeure) does constitute cause of exoneration in most of major legal systems, but the courts apply narrow limits. In some courts, the doctrine is expanded to include practical or economic impossibility and expanded through expansion of the meaning of unforeseeability to include what is merely improbable.

4) Risk Allocation: Allocation of risk of liability for nonperformance in international transactions can always be determined through close analysis of contractual terms in the context of the commercial custom on which they rest. 

b. Tsakiroglou & Co. Ltd. V. Noblee Thorl (House of Lords, 1962)

1) Facts: CIF sales contract for 300 tons of groundnuts from Sudan to Germany. Usual shipment would be through Suez Canal, though no contract provision detailing shipment route. War in Egypt results in blockade of Suez Canal. Alternate route around Cape of Good Hope would significantly increase seller expense.  Seller claims contract is void due to inability to utilize Suez Canal.

2) Issue: Whether closure of usual shipping route and resulting cost increase voids contract?

3) Reasoning: By a strict construction of the CIF term, freight is a burden of the seller; thus, an increase in freight would not be an excuse for nonperformance.  However, by implied terms, shipment is to be by the “usual route”; does the closing of this route frustrate the contract.  It becomes a matter of efficiency (strict and clear rule) vs. equity (fair rule).  Beyond this term, the English Sales of Goods Act § 32 (2) states that unless otherwise authorized by buyer, seller must make such contract with carrier on behalf of buyer as may be reasonable, having regard to nature of goods and other circumstances of the case. By statutory construction, determination of the usual and customary route is determined at time of performance. At time of performance, Suez Canal was closed and only available route was around Cape. Increase in expense is not grounds for frustration.

4) Conclusion: Breach of contract by seller.

c. Additional Relevant Statutes & Provisions

1) Uniform Commercial Code § 2-613: Casualty to identified goods.

2) Uniform Commercial Code § 2-615: Excuse by failure of presupposed conditions.  Loose standard of force majeure, similar to ‘equity’ argument above.

3) Uniform Commercial Code § 2-616: Procedure on notice of claiming excuse.

d. Czarnikow Ltd. V. Centrala Handlu Zagranicznego Rolimpex (House of Lords, 1979)

1) Facts: Rolimpex, established by Polish government to control state the monopoly in the export and import of sugar, entered into contract to export sugar. Shortfall of Polish sugar production forces Polish government to issue resolution to ban exportation of additional sugar. Rolimpex declared force majeure and that therefore contract is void.

2) Issue: Whether government intervention on government agency allows force majeure defense?

3) Reasoning: Refined Sugar Association Rule 18 (a) states that if delivery in whole or in part should be prevented or delayed by government intervention, a cancellation of the contract is allowable. Czarnikow claims collusion between Polish government and Rolimpex, therefore invalidating any claim of force majeure. However, court states that there is no evidence to support such claim. Force majeure is applicable. Court does mention Rule 21 which states that failure to obtain export license is not sufficient grounds for force majeure; but since Rolimpex obtained license prior to the decree, and had it therafter revoked by government intervention, the judges held this as insignificant.

4) Conclusion: Force majeure, in this case, is a valid defense for breach of contract.

2. Damages for Breach

a. Seaver v. Lindsay Light Company (New York Supreme Court, 1922)

1) Facts: Parties entered into CIF contract by which Lindsay (Chicago corporation) agreed to sell and deliver to Seaver (London corporation), thorium. Each shipment is to be paid for in advance. Because of a rise in the shipping costs, Lindsay refused to make shipments. Lindsay states that recovery price is difference between contract and market price in Chicago. Seaver says that recovery price is the difference between contract and market price in London (significantly higher price).

2) Issue: What is appropriate remedy price?

3) Reasoning: CIF obligates seller to deliver thorium to shipper in Chicago. Seller’s obligation ends “over the ship’s rail” in Chicago.  Thus, the difference between contract price and Chicago market price is appropriate. 

4) Conclusion: Proper remedy is difference between contract price and Chicago (delivery point) market price.

b. Sharpe & Co. Ltd. V. Nosawa & Co. (King’s Bench, 1917)

1) Facts: Parties entered into CIF contract for Nosawa (Japan corporation) to ship snow peas to Sharpe (London corporation). Sharpe received sample and documents mid-July and found the sample unsatisfactory. Sharpe refused payment mid-July, when the ocuments arrived. Snow peas would have arrived in August if shipped. Snow peas were never shipped.

2) Issue: Whether damages are to be measured by price of peas in July (date of document arrival) or August (when actual shipment would have arrived)?

3) Reasoning: Under CIF contract there is duty on vendor to make every reasonable effort to send forward and tender bill of lading as soon as possible after he has delivered cargo to carrier. At that date, the contract is performed in fact, and the date of its performance is date when documents would arrive and be due for payment.  The English Sale of Goods Act § 51 states that the buyer has right to place himself as nearly as possible a position which he would have been if contract had been fulfilled. Thus, contract was breached on date that documents should have arrived in mid-July.

4) Conclusion: Sharpe is to recover damages based upon mid-July price of snow peas.


c. Uniform Commercial Code § 2-713: Buyer’s Damages for Non-Delivery or Repudiation

3. Remedy for Breach: Specific Performance v. Damages

a. Introduction

1) Civil Law System: Civil law systems prefer specific performance except when (1) impossiblity of performance is available as defense and (2) contract is personal services contract and person has refused to perform services. Preference for specific performance based upon view of morality as dominant force in contract enforcement.

2) Common Law System: Common law systems prefer damages.

b. Volkswagen Case (1951)

1) Facts: 300,000 German citizens made prepayments on Volkswagen cars in Nazi endorsed project to provide affordable cars to all German citizens during 1938 and 1939. Money was held in Berlin bank in account in name of official Nazi organization which ran Volkswagen project. Before cars were manufactured, WWII erupted, and Russian forces seized Berlin bank containing prepayments. Russians emptied account. After WWII, German citizens having made prepayments demanded their cars. Volkswagen declared that requiring Volkswagen to manufacture those cars at the earlier offered price would be grossly unfair to manufacturer.

2) Reasoning: German courts enforce civil law system. German standard required contract to be enforced if feasible, and contracts are deemed feasible if at least rough approximation of orginal promise still could be performed. Volkswagen still manufactures cars, Volkswagen could still perform at least approximation of original promise.

c. Additional Relevant Statutes & Provisions:

1) Uniform Commercial Code § 2-713: Buyer’s Damages for Non-Delivery or Repudiation

D. Codification of International Sale of Goods Law

1. Brief History of UN Sales Convention

a. United Nations Commission on International Trade Law (UNCITRAL): Created in 1968, UNCITRAL is branch of United Nations serving as forum for international trade law.

b. United Nations Convention on International Sale of Goods (UNCISG): Started in 1980, UNCISG is now law of international sales contracts in over fifty nations (including all of NAFTA, most of Europe.  Notable exceptins include UK, Japan, Brazil, India). UNCISG does not govern effect of sales contract (i.e. validity, title) but limits itself to formation of the contract and the obligations arising from such contract.

2. Structure and Application of UNCISG

a. General Considerations

1) Sphere of Application - UNCISG Part 1 (Article 1-13): Matters of scope, definition of international contracts to which Converntion applies, and rules of general interpretation.

a) UNCISG Article 1: UNCISG applies when contracting parties for sale of goods are from two separate contracting states, and the contracting states have either ratified the UNCISG or their rules of private international law lead to application of the law of the other contracting state, which has itself ratified the CISG. US filed declaration stating that should US court have to apply law of other contracting state, then no application of UNCISG.

b) UNCISG Article 2: Goods not covered under UNCISG are (1) goods bought for personal, family or household use; (2) by auction; (3) execution or otherwise by authority of law; (4) of stocks, shares, investment securities, negotiable instruments or money; (5) of ships, vessels, hovercraft, or aircraft; (6) of electricity.

c) UNCISG Article 3: UNCISG does not apply when buyer supplies seller with resources or labor for manufacture of sold goods.

d) UNCISG Article 6: Contracting parties may exclude UNCISG as governing law if UNCISG is ratified by contracting states involved.  Must be an explicit denunciation of the CISG; simply stating that “PA law shall apply” is insufficient, because in matters of a transnational nature, PA law is the CISG.

2) Contract Formation - UNCISG Part 2 (Article 14 -24)

3) Buyer’s Rights & Obligations - UNCISG Part 3 (Article 25-88): General provisions governing issues of breach, party obligations, and remedies.

4) Acceptance - UNCISG Part 4 (Article 89-101): Provisions covering signature, ratification, acceptance and approval process, and contain rules governing limited reservations and declarations available.

b. Contract Interpretation

1) Parole Evidence Rule

a) UNCISG Article 8 (3): UNCISG allows reference in contract interpretation to negotiations and practices which parties have established between themselves.

b) UNCISG Article 9: UNCISG allows reference in contract interpretation to prior dealings and usage of trade.

2) Statute of Fraud

a) UNCISG Article 11: Contract for sale need not be concluded in or evidenced by writing

b) UNCISG Article 18 (2): An oral offer must be accepted immediately unless circumstances indicate otherwise.

c. Convention Rules on Contract Formation

1) UNCISG Article 14 (1): Proposal constitutes offer if it indicates intention of offeror to be bound and indicates goods and expressly or implicitly fixes or makes provision for determining quantity and price.

2) Mail Box Rule

a) UNCISG Article 15 (1): Offer becomes effective when it reaches offeree.

b) UNCISG Article 16 (1): Offer is revoked when revocation reaches offeree before offeree dispatches acceptance. Offer not revocable when offer sets fixed time for acceptance or offeree reasonably relies on a reasonable assumption of non-revocability. 

c) UNCISG Article 17 (1): Offer is terminated when rejection reaches offeror.

d) UNCISG Article 18 (2): An acceptance of an offer becomes effective at moment the indication of assent reaches offeror.

3) Battle of Forms

a) UNCISG Article 19 (1): Reply that purports to be acceptance but contains additions, limitations or modifications is rejection of offer and constitutes counter-offer.

b) UNCISG Article 19 (2): Unless different terms do not materially alter terms of offer, then not counter-offer but acceptance.

c) UNCISG Article 19 (3): Material terms are terms relating to price, payment, quality and quantity of goods, place and time of delivery, extent of other party’s liability to the other or settlement of dispute.

d. Gap-Filling

1) UNCISG Article 7 (2): Questions not settled by UNCISG are settled by the law applicable by virtue of rules of private international law/

2) UNCISG Article 9: UNCISG allows reference in contract interpretation to prior dealings and usage of trade.

3) UNCISG Article 55: When valid contract does not specify price then price generally charged at time of contract conclusion is implied.

e. Remedies.

1) Preference for Specific Performance

a) UNCISG Article 46 (1): Buyer may require specific performance of seller unless buyer has resorted to inconsistent remedy. Buyer may demand substitute goods, conforming goods, or reduction of price paid to actual value of goods received.

b) UNCISG Article 62: Seller may require buyer to pay price, take delivery or perform obligations unless seller has resorted to inconsistent remedy.

2) UNCISG Article 25: Fundamental breach is one that results in detriment to other part as to substantially deprive him of what he is entitled to expect under contract, provided result is foreseeable.  Fundamental breach may result in specific performance or damages.

3) Damages

a) UNCISG Article 74: Damages should equal a sum equal to loss, including loss of profit, suffered as consequence of breach but not beyond loss which was foreseeable at conclusion of contract.

b) UNCISG Article 75: Difference between contract price and a substitution purchase price or market price,

c) UNCISG Article 77: Non-breaching party has duty to mitigate damages.

4) Non-Conforming Goods

a) UNCISG Articles 34 & 37: Seller has opportunity to cure any non-conformity of goods.

5) Right of Inspection

a) UNCISG Article 38 (1): Buyer has a reasonable time for inspection of goods.

f. Identification of Goods to Contract

1) UNCISG Article 67 (1): Risk passes to buyer when goods are handed over to first carrier for transmission to buyer in accordance with contract of sale.

g. Excuse for Nonperformance

1) UNCISG Article 79: Party is excused for nonperformance if failure was due to impediment beyond his control and that could not have been reasonably foreseen at conclusion of contract. Notice must be provided to other party within a reasonable time.

3. Sales Convention in US

a. Delchi Carrier SPA v. Rotorex Corp. (US Court of Appeals, 2nd Circuit, 1995)

1) Facts: Rotorex agrees to sell air conditioner compressors to Delchi. Shipment did not conform to specifications or sample. Rotorex was unable to fix the non-conforming goods. Delchi cancelled contract.  Despite attempts to mitigate damages and find substitute parts, Delchi suffered significant sales volume losses during selling season.  Delchi brings suit against Rotorex under UNCISG for breach of contract.

2) Issue: What is proper measure of damages?

3) Reasoning: Air conditioner compressors that failed to meet established specifications constituted fundamental breach under article 25. Award is based on article 74 which results in monetary award covering lost profits, expenses in attempting to mitigate damages, expenses in shipping non-conforming goods back to Rotorex, and cost of handling and warehousing non-conforming goods.

4) Conclusion: Delchi awarded damages. 

5) Additional Note: Delchi Carrier v. Rotorex Corp. is one of very few cases of US application of UNCISG.

b. Comparisons between UNCISG and UCC

1) Definiteness of Terms: If there are missing terms in contract, then UCC provisions operate to fill in those gaps. UNCSIG requires both quantity and price terms must be definite.

a) UNCISG Article 14 (1): Proposal is sufficiently definite if it indicates goods and expressly or implicitly fixes or makes provision for determining quantity and price. 

b) UNCISG Article 55: Contradicts Article 14 (1) by completing open price term. Parties are considered to have impliedly made reference to price generally charged at time of conclusion of contract for such goods sold under comparable circumstances in trade concerned.

c) UCC § 2-204 (3): Even though one or more terms are left open, contract for sale does not fail for indefiniteness if parties have intended to make contract and there is reasonably certain basis for given appropriate remedy.

d) UCC § 2-305 (1): Parties if they so intend can conclude contract for sale even though price is not settled.

2) Statute of Frauds: UCC requires contracts in writing, while UNCISG does not require writing.

a) UCC § 2-201: For sales of goods in excess of $500 there must be (1) written contract which is (2) signed by party against whom enforcement is sought. 

b) UNCISG Article 11: Contract for sale need not be concluded in or evidenced by writing and is not subject to any other requirements as to form. It may be proved by any means, including witnesses.

i) UNCISG Article 96: Allows contracting states to opt out of Article 11 should national law require writing for establishment of contract.

ii) UNCISG Article 18 (2): Oral offers must be accepted immediately unless the circumstances indicate otherwise, Thus in order for contract to be formed without writing, offer and acceptance must be contemporaneous.

3) Mailbox Rule v. Receipt Rule: UCC focuses on mailbox rule, while UNCISG focuses on receipt rule.

a) UNCISG Article 15 (1): UNCISG focuses civil law preference for receipt rule. An offer becomes effective when it reaches offeree.

4) Revocability (Duration) of Offers

a) UCC § 2-205: Requires time limit for irrevocable offer. Firm offer will remain irrevocable in signed writing that gives assurance that it will be held open. Offer remains open for time stated in offer, but no more than three months.

b) UNCISG Articles 16 (2): No time limit imposed. Offer is irrevocable if it indicates, whether by stating fixed time for acceptance or otherwise, that it is irrevocable.

5) Acceptance by Conduct

a) UNCISG Article 18 (1): Statement made by or other conduct of offeree indicating assent to offer is acceptance. 

b) UCC § 2-206 (1): An offer to make contract shall be construed as inviting acceptance in any manner and by any medium reasonable in circumstances.

6) Battle of Forms: UNCISG adopts mirror image rule of contract formation, while UCC allows some modifications in acceptance.

a) UNCSIG Article 19: Reply to offer which purports to be acceptance but contains additions, limitations or other modifications is rejection of offer and constitutes counter-offer.

b) UCC § 2-207: Definite and seasonable expression of acceptance or written confirmation which is sent within reasonable time operates as acceptance even though it states terms additional or different from those offered or agreed upon, unless acceptance is expressly conditional on assent to additional or different terms.

7) Parole Evidence Rule: UCC enforces parol evidence rule, UNCISG allows outside evidence to be incorporated into contract.

a) UCC § 2-202: Written agreement intended as complete integration of parties’ intent at time of contract, may not be contradicted by evidence of any prior agreement or discussions.

b) UNCISG Article 8 (3): Due consideration is to be given to all relevant circumstances of case including negotiations, practices which parties have established between themselves, usages and any subsequent conduct of parties.

8) Interpretative Tools

a) UCC § 1-205: In contract interpretation court first looks toward express terms of contract, then course of dealing (previous conduct of parties), and finally usage of trade (generally accepted in trade involved).

b) UNCISG Article 7-8: UNCISG looks toward express terms, course of dealing and trade usages. UNCISG also looks toward subjective intent of the parties, if reasonable, under circumstances of the case.

c. UNIDROIT Principles of International Commercial Contracts
1) Introduction: UNIDROIT was composed of group of European scholars in 1920’s. UNIDROIT was first major effort to provide uniform law for the international sale of goods. UNIDROIT eventually produces two conventions, Uniform Law on the International Sale of Goods (ULIS) and Uniform Law of Formation of International Sales Contract (ULF).

2) UNIDROIT Principles

a) Freedom of Contract
i) Article 1.1: Parties are free to enter contract and to determine content.

ii) Article 1.4: Parties are restricted in contract content by national, supranational, and international law

iii) Article 1.5: Parties may exclude application of UNIDROIT principles.

b) Openness to Usages

i) Article 1.8: Parties are bound by trade usages observed in international trade.

ii) Article 5.6 - 5.7: Determination of quality of performance.

iii) Article 7.1.4: Controlling cure by nonperforming party.

c) Favor Contractus

i) Article 2.1: Manner of contract formation.

ii) Article 2.11: Modified acceptance.

iii) Article 2.14: Contracts with terms deliberately left open.

iv) Article 2.22: Battle of forms

v) Article 3.2: Binding force of mere agreement.

vi) Article 3.3: Initial impossibility.

vii) Article 6.2.1 - 6.2.3: Hardship

viii) Article 7.3.1 - 7.3.6: Termination

ix) Article 7.1.4: Cure

d) Observance of Good Faith and Fair Dealing

i) Article 1.7: Principle of good faith and fair dealing.

e) Policing Against Unfairness

i) Article 2.20: Surprising terms

ii) Article 3.8 - 3.9: Dealing with fraud and threat.

iii) Article 3.10: Gross disparity.

iv) Article 4.6: Protection of contracting parties against possible abuses of standard terms.

3) How UNIDROIT Principles Serve International Community

a) Model for Legislators

b) Means of Interpreting and Supplementing International Instruments

c) Guide for Drafting Contracts

4) UNIDROIT Principles as Rules Governing Contract

a) Application of UNIDROIT Principles by State Courts: State courts are bound to apply their own national law, including relevant conflict of law rules. Even where parties expressly refer to UNIDROIT Principles as law governing their contract, state courts are likely to consider such a reference as mere agreement to incorporate the UNIDROIT Principles into the contract.

b) Application of UNIDROIT Principles by Arbitral Tribunals: Arbitrators are not necessarily bound to base their decision on particular domestic law. Parties are free to choose UNIDROIT Principles as rules of law according to which arbitrators shall decide possible disputes arising from their contract. It is less clear, however, whether arbitrators may do so in absence of an express reference by parties.

5) UNIDROIT Principles as Substitute for Domestic Law Otherwise Applicable: UNIDROIT Principles may be applied even when by virtue of relevant conflict if laws rules, contract is governed by particular domestic law. This is the case whenever UNIDROIT provides a solution to an issue raised and it would prove impossible to establish the relevant rule of applicable law. However, the overwhelming prevailing practice of state courts is to apply lex fori (law of forum).

E. Letter of Credit Transactions

1. Introduction: In documentary sales transactions, tender of shipping documents usually fixes time of payment. But provision for payment against documents while fixing the time of payment, leaves open question of method of payment.

a. Documentary Drafts

1) Drafts: Technique of payment usually involves presentation of draft, i.e. a written order addressed by exporter-seller to importer-buyer requesting addressee to pay a certain sum of money to a specific person (usually the exporter-seller), on presentation of draft (sight draft) or at particular time in future (time draft).

2) Documentary Drafts: Draft to which shipping documents required by underlying sales contract are attached is documentary draft.  This is in contrast to clean draft, draft forwarded without shipping or other documents.

b. Documentary Drafts & Uniform Commercial Code

1) UCC § 3-104: To be valid draft must contain unconditional promise or order to pay a sum certain in money.

c. Trade & Banker’s Acceptances

1) Trade Acceptance: Time draft drawn on merchant and accepted by him.

2) Banker’s Acceptance: Time draft drawn on bank and accepted by them. Banker’s acceptance adds bank’s credit to that of seller-drawer and is therefore more marketable.

d. Letters of Credit

1) Letter of Credit: Letter of credit is an undertaking by a bank to honor the seller’s draft upon compliance with conditions specified in credit.  The seller thereafter endorses the amount to the order of the bank for collection from the buyer.  Thus, bank lends use of its name and credit standing to buyer. Usually preferred by seller due to lowering of credit risk involved in transaction. 


a)
Revocable Letter of Credit: Opening bank may modify or cancel letter of credit at any time without any obligation on its part to inform seller of such modification or cancellation.  Such letters of credit are rarely confirmed by U.S. banks, due to the inherent risk that accompanies them.

b) Irrevocable Letter of Credit: Opening bank is barred from modifying or canceling letter of credit.  Risk is thereby eliminated, and, if confirmed by a local bank, the seller must no longer concern himself with foreign exchange restrictions; his payment will surely come from a local bank in local currency. 

2) Issuing or Opening Bank: Bank which issues letter of credit on behalf of buyer, usually in the buyer’s locale.

3) Confirming Bank: Seller may request that second, local bank also guarantee letter of credit. Should opening bank default, seller can still receive payment from confirming bank.  And if they default, then sue a local bank in the seller’s locale, and in local currency.

4) Notifying (Advising) Bank: Local bank could simply serve as conduit for transmission of instructions and as paying agent of opening bank.

e. Letter of Credit as Exporter’s Financing Device:  For example, if a U.S. seller has agreed to sell Brazilian coffee to a UK buyer, and has arranged with the buyer for payment at a bank in the US under a letter of credit, the credit in favor of the Ameican buyer can sometimes serve as a means of effecting his purchase of coffee in Brazil.

1) Assignability: International banking practice and national law impose severe limitations on assignability of letters of credit. To be assignable, letter of credit must expressly provide that beneficiary may assign it. Credit may not be reassigned by assignee. Assignee is bound by all terms and conditions of letter of credit. Even if letter of credit is expressly assignable, there is some question whether assignor may, by assignment, relive himself from liability under it.

2) Secondary (Back-to-Back) Credit: Secondary letter of credit serves as alternate to assignment. This second letter of credit will contain all terms and conditions of first letter of credit, called the prime letter of credit.

3)
UCC Provisions


a)
UCC § 5-112:  Transfer of a letter of credit
2. Basic Letter of Credit Case Law

a. Urquhart Lindsay & Co. v. Eastern Bank Ltd. (King’s Bench, 1922)

1) Facts: Urquhart Lindsay Co. (Ireland corporation) contracts to manufacture and delivery machinery to Benjamin Jute Co. (India corporation). Contract is FOB Glasgow. One provision of contract maintains that should labor or costs of materials increase, Benjamin Jute would pay additional costs incurred in manufacture of ordered machinery. Benjamin Jute obtains irrevocable letter of credit from Eastern Bank (India bank). Labor costs rose and Urquhart added additional cost to bills of exchange. Eastern Bank refused to honor any additional cost above original price. 

2) Issue: Whether Eastern Bank breached letter of credit when they refused to pay amount of invoices as presented?

3) Reasoning: Letter of credit is separate from contract. Bank undertook to pay amount of invoices for machinery without qualification, and bank must accept invoices of seller as correct. The buyer has authorized bank to undertake to pay invoices as presented, therefore any adjustment must be made by way of refund by seller and not by way of retention by buyer. 

4) Conclusion: Judgment for Urquhart Lindsay.

b. Maurice O’Meara Co. v. National Park Bank of New York (New York, 1925)

1) Facts: Maurice O’Meara enters contract to sell newspaper to Sun-Herald Corporation. National Park Bank of New York issues confirmed irrevocable letter of credit. Shipped goods were non-conforming, differing from specified tensile strength.

2) Issue: Whether bank can revoke irrevocable letter of credit for non-conforming goods?

3) Reasoning: The bank’s obligation was to pay sight drafts when presented if accompanied by genuine documents specified in letter of credit. If paper when delivered did not correspond to what had been purchased, only the purchaser has a remedy against the seller for damages. The bank does not have the right or obligation to see description of merchandise contained in documents presented is correct. Letter of credit is independent of primary contract. Bank cannot go behind the documents.

4) Conclusion: Judgment for Maurice O’Meara in amount of resale losses.


c.
Separate Contract Rule:  The letter of credit transaction is separate from the goods transaction;  essentially, it is an agreement between the seller and the bank (issuing or confirming) to provide payment against the draft, without regard to the actual goods.  Thus, any issue of breach by non-conforming goods would be settled between the buyer and seller, not the bank and the seller.  




1)
Problem:  Bank has no interest in the value of the goods; theoretically, that value is the security that provides actual worth to the documents  The bank is in the precarious situation of trying to satisfay their client (buyer), and adhering to the law.

d. Additional Relevant Statutes & Provisions

1) UCC Article 5: Letters of credit.

2) UCC § 5-103: Definition of terms related to letter of credit and documentary drafts;  Sperate contract rule codified.

3) UCC § 5-106: Time and effect of establishment of credit;  “revocable only if it so provides”

4) UCC § 5-107: Definition and duties of advising and confirming banks.

5) UCC § 5-108: Duties of the Issuing Bank

6) UCC § 5-109: Fraud and forgery as grounds for refusal

7) UCC § 5-111: Remedies against an issuing Bank;  seller may obtain the amount subject of dishonor (draft), specific performance, incidental but not consequential damages.

3. Fraud in the transaction:  Procedural Approaches to the Letter of Credit

a. Sztejn v. J. Henry Schroder Banking Corp. (New York Supreme Court, 1941)

1) Facts: Sztejn contracts to purchase from Transea Traders (India corporation) to purchase bristles.  Schroder Banking issued an irrevocable letter of credit on Sztejn’s behalf. Transea shipped goods which were not just non-conforming but worthless. Sztejn seeks an injunction to prevent Schoder from honoring its letter of credit, and dispensing fund to Transea.

2) Issue: Whether bank may decline to honor letter of credit in cases involving fraud.

3) Reasoning: No hardship will be caused by permitting bank to refuse payment where fraud is claimed, where merchandise is not merely inferior in quality but consists of worthless rubbish, where draft and accompanying documents are in the hands of one who stands in same position as fraudulent seller, where the bank has been given notice of fraud before being presented with drafts and documnets for payment, and bank itself does not wish to pay penidng an adjudication of the rights and obligations of parties. Bank may decline to honor letter of credit in cases involving fraud.

 4) UCC §5-109:  Fraud or Forgery in the original transaction
b. United Bank Ltd. V. Cambridge Sporting Goods Corp. (New York Court of Appeals, 1976)

1) Facts: Cambridge (New York corporation) contracted with Duke (Pakistan corporation) to purchase boxing gloves. Cambridge obtains irrevocable letter of credit from Manufacturers Hanover Trust. Due to manufacturing delay, Duke needed to extend both shipping and letter of credit dates. Cambridge refused and cancelled order. Despite cancellation, Duke made shipments of nonconforming and worthless goods. Cambridge obtained injunction against the payment on the letter of credit. United Bank attempted to attach proceeds of the draft, and collect on letter of credit through presentation of draft.

2) Issue: Whether confirming bank can collect on a letter of credit, where fraud has occurred in the original transaction.

3) Reasoning: Old UCC § 3-302: In order to qualify as a holder in due course, holder must have taken instrument without notice of any defense against it on the part of any person. Burden must be established by affirmation action. Presenter of drafts must prove that they took drafts for value, in good faith and without notice of underlying fraud.  Old UCC § 5-114 (2): Bank may refuse to honor draft in case of fraud and when holder has not taken draft in manner that would make it holder in due course.

United Bank has failed to maintain burden of proof to establish themselves holder in due course.

4) Conclusion: Case dismissed;  when an issuing bank holds a letter of credit, and the buyer seeks to enjoin collection of that credit due to fraud in the original transaction, the bank must establish itself as a holder in due course to attach proceeds and require payment.  See statutes below.

c. Current Relevant Statutes & Provisions

1) UCC § 3-301: Person entitled to enforce instrument.

2) UCC § 3-302: Definition of holder in due course.

3) UCC § 3-307: Notice of Breach of Fiduciary Duty

d. Uniform Customs and Practice for Documentary Credits (UCP)

1) Introduction: International Chamber of Commerce proposed UCP to resolve letter of credit issues in 1926. First version was published in 1933. Revisions were made in 1951, 1962, 1974, 1983 and 1990. Most banks in the world have given legal effect to UCP, and they are favored by banks over the UCC.  

2) UCP Article 3: Credits are separate transactions from sales and other contracts on which they may be based and banks are in no way concerned with or bound by such contracts, even if any reference whatsoever to such contracts is included in the letter of credit.

3) UCP Article 9 (a): An irrevocable credit constitutes a definite undertaking of issuing bank, provided that stipulated documents are presented to the confirming bank.

4) UCP Article 13 (a): Documents not be stipulated in letter of credit will not be examined by banks. If they receive such documents, they shall return them to presenter or pass them on without responsibility.

5)
UCP Article 15:  Banks assume no liability for fraud, either in the letter of credit transaction, or the original transaction.

5) UCP Article 37 (c): Description of goods in commercial invoice must correspond with description in the letter of credit.

4. Strict Compliance:  Strict standards in UCP leads to strict compliance in the documents

a. J.H. Rayner & Co. Ltd. V. Hambro’s Bank Ltd. (King’s Bench, 1943)

1) Facts: Hambro’s Bank issued irrevocable sight credit for the purchase of coromandel groundnuts. J.H. Rayner shipped the groundnuts and forwarded the draft. However, the bill of bill of lading referred to machine-shelled groundnut kernels. Hambro’s bank refused to accept drafts due to differing language. Later established coromandel groundnuts and machine-shelled groundnut kernels are the same thing, in customary practice.

2) Issue: Whether bank violated letter of credit by requiring strict complaince to its terms?

3) Reasoning: It is elementary to say that person who ships in reliance on letter of credit must do so in exact compliance with its terms. It is also elementary to say that bank is not bound or indeed entitled to honor drafts presented to it under letter of credit unless drafts with accompanying documents are in strict accord with the credit as opened. Otherwise, bank cannot claim immunity in transaction. Despite the contention that interchangability of terms was understood, it is insufficient to expect a banker to have such knowledge. If the bank pays on any other terms, it faces risk that customer will not reimburse it.

4) Conclusion: Judgment for Hambro’s Bank.

b. Dixon, Irmans & Cia v. Chase National Bank of New York (US Court of Appeals, 2nd Circuit, 1944)

1) Facts: Dixon (Brazil corporation) entered contract to sell cotton to Belgian purchaser. Two letters of credit were issued by Chase National Bank. Requirement of letter of credit was that two sets of bills of lading were to be submitted by Dixon to collect and that freight on delivery was to be prepaid. Dixon submitted only one bill of lading and instead of prepaying freight, deducted freight from invoice price. Chase refused to honor letter of credit because of these two deviations from the provisions of the letter of credit. Chase was actually trying to avoid Germany conquered Belgium through back-door force majuere. 

2) Issue: Whether requirement for two bills of lading and deduction of freight from invoice price rather than prepaid freight constituted a significant deviation from the terms of the letter of credit to justify refusal?

3) Reasoning: Banking custom does not require two bills of lading to be sent for payment under letter of credit. Chase’s requirement was in opposition to generally accepted banking customs. Failure to send two bills of lading was immaterial. Practice for prepaid freight to be deducted from invoice is accepted custom. It is immaterial to buyer whether freight was prepaid or credit given on invoice price. Although in case above similar circumstances were held for the bank, there the customary knowledge was that of traders;  here, the custom was that of banks.  While bankers are not expected to be familiar with trading knowledge, they will be imputed to banking knowledge.

4) Conclusion: Judgment for Dixon.

c. Three Contract Approach

1) Three Parties: Three parties to conventional letter of credit transaction:

a) Issuer of Letter of Credit (ie. bank)

b) Issuer Customer (ie. purchaser)

c) Beneficiary of Letter of Credit (ie. seller)

2) Three Contracts: Among three parties there are three separate and district commercial agreements.

a) Sales Contract, agreement between beneficiary and customer..

b) Agreement for Letter of Credit, agreement between issuer and customer.

c) Letter of Credit, agreement between issuer and beneficiary.

3) Risk Allocation



a)
Issuer Risk Allocation: Issuer is well insulated from risk in letter of credit transaction.


i. 
If issuer pays, it receives documents of title representing right to underlying goods.


ii.
If goods do not have value, issuer has claim against customer to honor letter

b)
Customer (buyer) risk allocation


i.
If goods non-conforming, it can maintan suit against the buyer, or….


ii.
See Standby letters of credit, below

c)
Beneficiary (seller) risk allocation


i.
If non-payment, can sue the bank (if confirming, in his locale and currency)

4) Standby Letter of Credit: Further ensures the customer’s risk of non-performance or non-conforming goods.   Three party and three agreement framework remains the same, but substance of two of agreements change. The agreement between issuer and customer remains the same. Instead of a contract for sale of goods, however, the underlying agreement between beneficiary and customer may be a promissary note; the seller opens up a letter of credit available to the buyer, if the underlying agreement is not properly performed. When paying drafts, letter of credit is accompanied not by documents evidencing title to goods, but by document simply stating that event has occurred (ie. construction of building).

III. GOVERNMENT REGULATION OF INTERNATIONAL TRADE 

A.  Historical Evolution of US Trade Law

1. General Framework

a. Bilateral Agreements: Prior to General Agreement on Tariffs and Trade (GATT), trade relations were handled essentially on bilateral basis, with agreements being made with single foreign countries.

b. Three Characteristics of US Trade Law Evolution

1) Tariff Purpose & Value: Tariffs have developed from primary source of US federal government revenue to little more than tool for protection of domestic business. Income tax replaced tariffs as most important source of revenue after ratification of 16th Amendment in 1913.

2) Transfer of Tariff Authority: Tariff-making authority was transferred from Congress to President. Reciprocal Trade Agreements Act of 1934 and GATT multilateral tariff negotiations moved negotiation of tariffs from Congress to international negotiating table. Therefore, tariffs fall under executive authority over treaties.

3) Focus on Non-Tariff Barriers: Reduction of tariffs by international agreement turned focus of trade law to non-tariff barriers.

c. Comparative Advantage: Theory of comparative advantage provides justification and explanation of multinational regulatory system set up by GATT. Test of evolution of trade laws is extent to which laws bring world closer to environment that allows invisible hand to operate in unhampered market.

2. From Constitution to 16th Amendment: Dual Function of Tariffs as Source of Revenue and Tool for Protection of Developing Industries

a. US Constitution Article 1 § 8: US Constitution provides federal government to regulate interstate and foreign commerce, allowing government authority over US trade law.

b. Original Tariff Justification: Reliance on tariffs as primary source of revenue was overriding significance in early history of US government, especially in light of government desire to avoid any form of direct taxation.

c. Changing Tariff Justification: With ratification of 16th Amendment, income tax emerged as principle source of revenue. Justification of tariff after WWI decreased as US became creditor nation and US industry matured. However, post-WWI nationalistic mood resulted in protectionist sentiment in US and abroad. 

3. Interwar Period

a. Increased Tariffs: Nationalistic tendencies during war remained as nations emerged with higher tariffs than when war began. Economic depression was met with increased nationalism and resulting in increased protectionism. Tariffs increased around the world.

b. Reciprocal Trade Agreement of 1934: Realizing need for agreements to reduce tariffs, US, under Secretary of State Cordell Hull, passed 1934 Reciprocal Trade Agreements Act. Act authorized negotiation of tariff reduction treaties based upon reciprocity, resulting in bilateral agreements based upon most favored nation clauses. By authorizing Presidential adjustment of tariffs by reciprocal agreements, 1934 Act moved tariff issues under President’s authority to enter into treaties.

4. Development of Trade Relief Mechanisms in US Law Prior to GATT

a. Bilateral Agreements: Authorized by Reciprocal Trade Agreement Act of 1934, 32 bilateral agreements entered by US prior to negotiations on GATT and International Trade Organization (ITO) Charter at end of WWII.

b. Focus on Nontariff Trade Mechanisms

1) Contervailing Duty Law: US government provides relief to US businesses faced with competing products subsidized by foreign governments. Incorporated into GATT Articles VI & XVI.

2) Antidumping Act of 1916 (part of Wilson Tariff Act): Act made unlawful to import articles into US at price substantially lower than actual market value of such articles in principal markets of country of their production and with intent of destroying or injuring industry in US. Incorporated into GATT Articles VI & XVI.

3) Antidumping Act of 1921: Imposes offsetting duty on articles to US at price lower than that charged in home market. Incorporated into GATT Articles VI & XVI.

4) Tariff Act of 1930 § 337: US can impose complete exclusion of foreign product from US market should product infringe upon valid US patent, trademark, copyright, or semiconductor chip mask work or be imported using other unfair methods of competition. In conflict with GATT Article III § 4.

5) Trade Act of 1974 § 201 - Escape Clause: US provides relief from import competition even when no unfair practice is involved (ie. domestic industry threatened with serious injury by sudden surge in imports). Incorporated into GATT Article XIX allowing country to avoid trade agreement duties.

5. GATT and its Influence on Trade Law Development in US

a. US Role in Creation of GATT

1) US State Department Publication: US State Department publication of 1945 contained “Proposal for Consideration by International Conference on Trade and Employment” forming basis for negotiation of Charter for ITO. As negotiations proceeded, there developed separate agreement to lock in negotiated tariff reductions which became GATT.

2) Reciprocal Trade Agreements Act of 1934: US participation in negotiations was under agreement negotiating authority under Reciprocal Trade Agreements Act.

3) Failure of ITO Charter: ITO Charter was to provide institutional framework for administration of GATT. However, ITO Charter failed because (1) it dealt not only with trade but employment and competition law, (2) too legalistic, and (3) contained too many exceptions to its trade rules. 

4) GATT Without ITO: GATT was left with no provisions for body to administer what rules it did contain, provided only vague provisions on resolution of disputes, and contained none of ITO Charter’s provisions on employment and competitive law. In time GATT became both agreement and organization, filling ITO void. GATT becomes organization providing legal framework for conduct of trade relations, forum for trade negotiations and organ for conciliation and settlement of disputes.

5) GATT Membership Grows: As membership in GATT grew, amendment of terms became difficult. Developments came instead in form of side agreements with their own membership lists. Uruquay Round of GATT negotiations in 1994 ratified “all-or-nothing” requirement that if state becomes member of one agreement, they must become member of entire package of agreements.  

b. Structure of GATT

1) GATT Article 1: Establishes that most-favored-nation as “cornerstone” of GATT. State may not discriminate against trade from any foreign state in favor of another foreign state is fundamental to GATT. All other contracting parties must be treated the same in application of tariffs and other commercial policy rules.

2) GATT Article 2: Contains framework for fundamental negotiation process within GATT system and statement of preferred method to work toward less restrictive trade. Sets up system of tariff schedules based on concessions, expressing preference of GATT system for tariffs as accepted means of restriction of trade, and focus on reducing existing trade restriction through reduction of those tariffs. By Tokyo Round of negotiations in 1970’s tariffs were reduced to level where they no longer were principal barriers to trade.

3) GATT Article 3: States basic principle of non-discrimination requires equality of treatment between domestic products and foreign products in regard to internal taxes and other laws.

4) Uruguay Round in 1994: Uruguay Round brought creation of World Trade Organization (WTO), new General Agreement on Trade in Services (GATS), Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), and new Understanding on Rules and Procedures Governing Settlement of Disputes.

c. GATT and WTO as Source of Trade Law on International Level

1) Europe View: Europe advocates pragmatic approach, that GATT is forum for negotiation, with dispute settlement as consultation.

2) US View: US advocates legalistic approach, that GATT is adjudicative mechanism, with dispute settlement as litigation. 

d. GATT and Relationship to US Trade Law: Coordination of Trade Relief Measures with GATT

1) In General: US trade relief measures that existed prior to GATT have been continued, modified, and expanded in manner that parallels GATT. These measures serve to provide private party access not only to traditional US trade rules, but to some of rules of GATT itself.

2) Antidumping and Countervailing Duty Agreements: Uruquay Round antidumping and subsidies agreements each authorize the establishment by contracting state parties of domestic administrative procedures under which industries may bring complaints.

3) Trade Act of 1974 § 301: Petition may be filed with US Trade Representative by any interested person on behalf of industry, showing either rights of US under trade agreement are being denied, or that act or practice of foreign country is unjustifiable, unreasonable, or discriminatory and burdens or restricts US commerce.

4) Escape Clause - GATT Article 201 & Trade Act of 1974 § 201: Escape clause allows relief when article being imported into US at such increased quantities as to be substantial cause of serious injury to domestic injury.

5) Tariff Act of 1930 § 337: § 337 provides relief from unfair trade practices, particularly in area of intellectual property rights.


e.
US Regulation of the Import Transaction:  Incorporates GATT, Art. 2 re: Tariffs




1)
Duty owed in any case dependant upon:





a)
Classification:  All items are categorized under headings in the HTSUS, with different corresponding duties.  Items are classified under general headings, along with merchandise that possesses the same essential characteristics that unite the listed examples preceding the general term or phrase, without an inconsistent and primary purpose.





b)
Valuation





c)
Rules of Origin





d)
Type of Entry


f.
US Regulation of the Export Transaction




1)
Federal Rules:  EAA:  Includes national security controls, foreign policy controls, & short supply controls.  It specifically provides for the extraterritorial effect of the law, to prohibit the not only the export, but also the re-export from foreign countries American products destined for restricted countries.




2)
Extraterritorial Effect: S.A. v. Sensor Nederland (D.C. at The Hague, 1983)





a)
FACTS:  A dutch subsidiary of a US Company refused to sell restricted goods to a buyer in France, because the eventual destination was Russia. In their defense, they rely on the possible extraterritorial application of the US embargo. Is US law, or Dutch law, applicable?





b)
HOLDING:  Under the Treaty between the US and Holland, the international law principle of territorial jurisdiction, applicable law is dutch law.  Thus, the defendant’s reliance on the American embargo is refused, and they must perform the contract to sell to France.

IV. Professional Responsibility in Transnational Transactions Practice

A. Determining Applicable Rules: Whose Law Are You Practicing, Where Are You Practicing It, and Whose Ethics Rules Apply to That Practice?

1. Conflicts Rule of Model Rules of Professional Conduct

a. Model Rules of Professional Conduct  - Model Rule 8.5: Disciplinary Authority/Choice of Law

1) Disciplinary Authority: Lawyer admitted to practice in this jurisdiction is subject to disciplinary authority of this jurisdiction, regardless of where lawyer’s conduct occurs.

2) Choice of Law: In any exercise of disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:

a) For conduct in connection with proceeding in court before which lawyer has been admitted to practice, the rules applied shall be rules of jurisdiction in which court sits unless rules of court provide otherwise, and 

b) For any other conduct,

i) If lawyer is licensed to practice only in this jurisdiction, rules to be applied shall be rules of this jurisdiction, and

ii) If lawyer is licensed to practice in this and another jurisdiction, the rules to be applied shall be rules of admitting jurisdiction in which lawyer principally practices; provided, however, that if particular conduct clearly has its predominant effect in another jurisdiction in which lawyer is licensed to practice, the rules of that jurisdiction shall be applied to that conduct. 

b. In General: Jurisdiction in which lawyer is admitted to practice has authority for disciplinary actions. Once jurisdiction is determined under paragraph (a), paragraph (b) provides choice of law rules for determining which substantive rules govern conduct in question.

c. Jurisdiction Limitations: As a choice of law rule, Rule 8.5 (2) is limited to jurisdictions within US. Choice of law provision is not intended to apply to transnational practice. Choice of law in this context should be subject of agreements between jurisdictions or of appropriate international law.

d. El Gemayel v. Seaman (New York Court of Appeals, 1988): Lawyer licensed to practice in Lebanon represented New York residents in efforts to recover child from Lebanon. Lawyer was held not to have engaged in unlawful practice in New York when all contacts were by telephone from outside New York, except for visit to New York following successful completion of legal services. Quoting earlier case, Spivak v. Sachs, court stated, given “the numerous multi-state transactions and relationships of modern times, we cannot penalize every instance in which attorney from another state comes into our state for conferences or negotiations relating to a New York client and transaction somehow tied to New York.”


1)
Focus on “what law”:  Spivak v. Sachs (New York Court of Appeals, 1965): Court in Gamayel, in permitting the practice, focuses on ‘where’ practice occurred (outside NY), so long as ‘what’ practice occurred was foreign and not NY law.  Court in Spivak held that California lawyer could not collect fee for services rendered in New York to New York resident relating to a NY divorce, because activities constituted illegal practice of law in New York.  

i.
Difference Between El Gemayel & Spivak: There is difference between Lebanese lawyer advising New York resident on Lebanese law from outside New York, and a California lawyer coming to New York to advise New York resident on New York and Connecticut law.   

2)
Focus on “Where”: However, most US states forbid ANY practice of law in the state, regardless of what law is being practiced


3)
Foreign Jurisdictions: Most interpet the “practice of law” very narrowly, permitting more foreign practice. 

2. Related Rules of Conduct

a. International Code of Ethics: International Bar Association first adopted its International Code of Ethics in 1956. Code has not been adopted by any official body with regulatory authority over practice of law.

b. Model Rule for Licensing of Legal Consultants: ABA Section of International Law and Practice prepared Model Rule for Licensing of Legal Consultants in 1994. Model rule was to serve as mechanism for authorizing foreign lawyers to render advice on home jurisdiction’s law to local client. Model Rule authorizes certification of foreign lawyer who is member in good standing of recognized legal profession in foreign country, at least 26 years of age, has practiced law in his or her home country for at least 5 of 7 years immediately preceding application, and intends to maintain office in state for purpose of practice as legal consultant. Model Rule has been adopted in over 20 states.

3. Regulation of Lawyers in EU

a. Council of Bars and Law Societies of European Community (CCBE) Code of Conduct (1988)

1) Rules of Bar of Admission: If CCBE Code’s specific rules do not cover particular issue, Code provides that lawyer engaged in cross-border practice is bound to observe rules of bar or law society to which he belongs. CCBE Code § 1.3.2.

2) Rules of Other Bars: Lawyer from EU member state may be bound to comply with rules of bar or law society of host member state. Lawyers have duty to inform themselves as to rules which will affect them in performance of any particular society. CCBE Code § 2.4.

3) Incompatible Occupations: In order to perform functions with due independence and in manner which is consistent with duty to participate in administration of justice lawyer is excluded from some occupations. CCBE Code § 2.5.1.

b. European Law on Cross-Border Practice of Law

1) Cross-Border Practice of Law in EU: Foundation of cross-border practice of law in EU is found in Articles 48 (free movement of workers) and Article 52 (right of professional establishment) of European Community Treaty.

2) Jean Reyners v. Belgium (European Court of Justice, 1974): Dutch national who had Belgian legal diploma and necessary credentials to become an advocate in Belgium could not be denied admission for lack of Belgian citizenship. Article 52.

3) Johannes Henricus Maria van Binsbergen v. Bestuur van de Bedrifsvereniging voor de Metaalnijverheid (European Court of Justice, 1975): Dutch legal respresentative authorized to handle administrative matters could not be denied qualification in Netherlands simply because he changed his residence to Belgium. Lawyers and other professionals have right to provide services in other member states on national treatment basis.

c. Attorney Client Privilege: Special Problems for In-House Counsel and Non-European Lawyers

1) AM & S Europa Ltd. V. Commission (European Court of Justice, 1982): Attorney-client privilege recognized throughout Europe. Though with restrictions more limiting than in US:

a) Protected communications must directly relate to “rights of defense”. General communications seem not protected unless they have specific relationship to proceedings in question.

b) Privilege is limited to lawyers admitted to practice in member states of EU, and will not apply to communication between European client and non-European lawyer.

c) Privilege only applies to communication between client and independent lawyer (one who is not bound to his client by relationship of employment). Therefore, privilege does not extend to in-house counsel.

B. Application of US Practice Rules to Transnational Transactions

1. Practice in Jurisdiction Other Than That in Which Lawyer is Licensed

a. El Gemeyal v. Seaman (New York Court of Appeals, 1988): Cannot collect on fees due from the unauthorized practice of law; voidable contract.  See Above

b. Sanctions Against Unauthorized Practice of Law

1) Model Rule 5.5: A lawyer shall not:

a) Practice law in jurisdiction where doing so violates the regulation of legal profession in that jurisdiction; or

b) Assist person who is not member of bar in performance of activity that constitutes the unauthorized practice of law

c. Allowance of Limited Practice by Non-Licensed Lawyers

1) Appel v. Reiner (New Jersey Supreme Court, 1964): New York lawyer not admitted in New Jersey represented New Jersey resident in working out creditors’ claims, including claim of New York City company that accounted for over 50% of value of all claims. When lawyer brought suit to collect fee, client countered with defense that collection for unauthorized practice of law is prohibited. Court acknowledged that only lawyers admitted in New Jersey could practice law there, but recognized that, particularly in geographic area where business dealings were often likely to cross state lines, some exceptions to strict rule are necessary.

2) Transactional Practice v. Litigation Services: Courts have made distinction between transactional practice and litigation services, indicating that representation in negotiations and similar non-court circumstances was more likely to be viewed favorably than would representation connected with litigation.

3) Incidental and Innocuous Incursions: Courts refuse to find unauthorized practice, when activities are limited to incidental and innocuous incursions into legal practice within non-admission state.

a) Freeling v. Tucker (Idaho Court, 1930): Court decided that when Oklahoma lawyer represented heir in Idaho probate proceeding was incident to disposition of particular matter isolated from his usual practice in state of his residence and did not amount to unauthorized practice.

b) Goldstein v. Muskat (Wisconsin Court of Appeals, 1983): Illinois lawyer who attended first meeting with an estate’s Wisconsin lawyer and engaged in further consultations by phone and mail on probate and tax matters, was not engaged in unauthorized practice in Wisconsin.

4) Multijurisdictional Representation for Client Benefit: Some courts focus on modern society’s need to allow multijurisdictional representation for benefit of client.

a) In re Estate of Waring (New Jersey, 1966): New York firm had long relationship with decedent and decedent’s business, represented decedent’s estate in tax and other matters, but associated with local New Jersey firm for court representation and preparation of New Jersey inheritance tax filings. New Jersey court allowed collection of fees by New York firm.

b) Similar to Pro Hac Vice: What is allowed looks like system of pro hac vice representation in litigation matters except that it follows no formal statutory authorization procedure. Therefore transactional lawyers face greater uncertainty than trail lawyers in similar circumstances.

5) In General: Representation of client from state in which lawyer is not admitted, involving application of non-admission state’s law, may be considered unauthorized practice unless it is incidental and innocuous or related to prior representation elsewhere of same client or negotiation of multistate arrangement and limited to non-court representations.

d. Pro Hac Vice (one particular occasion) Authorization of Limited Practice 

1) Pro Hac Vice Exception: Most states have statutory authorization for limited admission of lawyers before their courts for single matters through pro hac vice representation. Procedures are designed for limited, occassional exceptions, and cannot be used to carry on regular practice in state in which lawyer is not licensed. They cannot use exception as back door method of establishing law firm presence in state and often require out-of-state lawyer affiliate with local counsel.

2. Affiliation with Foreign Counsel

a. Model Rule 1.1: Lawyer shall provide competent representation to client. Competent representation requires legal knowledge, skill, thoroughness and preparation reasonably necessary for representation. 

b. Competence Through Association: Competent representation can be provided through association of lawyer of established competence in field in question. In particular, lawyers may want to associate with foreign lawyers where advice on foreign law is necessary.

c. Utah State Bar: Lawyer may form partnership with individuals licensed to practice law in any jurisdiction within US or with persons qualified and authorized to engage in functional equivalent of US legal practice under laws of foreign country. 

d. 1967 ABA Opinion under Canons of Professional Ethics: Opinion approved multistate practice with lawyers admitted in different states so long as particular person admitted in local state is person who, on behalf of firm, vouched for work of all others and, with client and in courts, did legal acts by that state as practice of law.

3. Advising on Foreign Law

a. In re Roel (New York Court of Appeals, 1958): Court stated that when counsel who are admitted to bar of this state are retained in matter involving foreign law, they are responsible to client for proper conduct of the matter, and may not claim that they are not required to know law of foreign state.

b. Degen v. Steinbrink (New York Court of Appeals, 1922): Chattel mortages prepared by New York firm for property in New York, Connecticut, and New Jersey, were later found to be invalid for improper preparation and maintenance, thus leaving client unprotected. Noting that firm had in fact practiced law in 3 states in one set of transactions, court stated “by undertaking work, he represents that he is capable of performing it in skillful manner.” Therefore, such a negligent discharge of duty to client should render him liable for loss sustained by reason of such negligence.

c. Rekeweg v. Federal Mutual Insurance (North District of Indiana Federal Court, 1963): Indiana lawyer filed action in Indiana based on Ohio law, failing to draft complaint that stated proper claim for relief under Ohio law. Because Ohio law clearly applied under conflict of law rules, court rejected defense to malpractice claim that lawyer admitted only in Indiana cannot be negligent for failure to know or ascertain other state’s law.

d. In General: Lack of knowledge of foreign state law will not be accepted as defense to claims of liability on part of lawyer for conduct causing injury to client as result of lack of knowledge.

e. Philadelphia Bar Association Professional Guidance Committee Opinion: Opinion suggests that while advising clients on foreign law may not violate ethical rules in jurisdiction in which advice is given, it might do so in jurisdiction whose law is being applied. However, no lawyer properly applying foreign law appears to be subject to malpractice suit or disciplinary proceeding regarding such conduct.

f. Pennsylvania Bar Association Committee on Legal Ethics and Professional Responsibility: Opinion was requested by Washington DC firm representing lending institutions outside Pennsylvania. Firm, none whose lawyers were licensed to practice in Pennsylvania, requested advice on whether legal services to lender in loan transactions by Pennsylvania property would constitute unauthorized practice of law in Pennsylvania. Opinion hinged on frequency of practice in Pennsylvania law by DC firm, indicating pro hac vice approach to transactional representation similar to more formal system for representation in court.

4. Responsibility for Conduct of Foreign Lawyers

a. Liability for Referral to Foreign Lawyer

1) Bluestein v. State Bar of California (California Supreme Court, 1974): California lawyer who referred client to unlicensed “of counsel” to advise on Spenish law, aided and abetted in unlicensed practice of law.

2) Performance of Legal Services in Other Jurisdiction: Where referral is to lawyer licensed in another jurisdiction, for performance of legal services in other jurisdiction, referring lawyer’s risk of liability is much less.

3) Tormo v. Yormark (District Court of New Jersey, 1975): New York lawyer referred New Jersey matter to New Jersey lawyer, but failed to discover that New Jersey lawyer was appealing conviction for fraud. When New Jersey negotiated successful settlement for client, but then embezzled settlement funds, client sued New York lawyer. Court found for New York lawyer.

4) Obligation to Investigate Lawyer: Referring lawyer’s obligation to investigate foreign lawyer was satisfied by consulting publications indicating that foreign lawyer was admitted to practice in appropriate foreign jurisdiction.

b. Opinions from Foreign Counsel & Direct Employment of Foreign Lawyers

1) Model Rule 5.1: Local lawyer would have responsibility for content of foreign lawyer if local lawyer orders or ratifies opinion involved. Local lawyer should make clear to client that opinion was obtained for and at request of client, and that local lawyer is acting merely to transmit opinion to client.

2) In General: Local lawyer who directly employs foreign lawyer will either be responsible for that lawyer’s opinions and conduct under Rule 5.1 (c)(2) by reason of direct supervisory authority over another attorney or under Rule 5.3 (a) if the foreign lawyer (as a rsult of not being locally licensed) is considered nonlawyer for purposes of supervision rules.

3) California Bar Association Opinion: Appropriate for California lawyer to employ Iranian lawyer as consultant on Iranian law so long as conduct of Iranian lawyer was limited to rendering assistance to California lawyer concerning matters of Iranian law. In order to avoid aiding Iranian layer in unlawful practice of law in California, such employment must be subject to all of following restrictions:

a) Iranian lawyer must confine role to rendering assistnce to California lawyer, with California lawyer maintaining responsibility for all legal matters which Iranian lawyer works upon.

b) California lawyer must not in any way communicate to clients or public that Iranian lawyer is acting as lawyer.

c) California must take steps to assure himself of accuracy of advice provided by Iranian lawyer. Such steps include substantial knowledge by California lawyer of background, education, competence and honesty of Iranian lawyer.

d) All billing matters worked on by Iranian lawyer should be made by inquiring lawyer direct to clients.

c. Duty to Report Unethical Conduct

1) Model Rule 8.3: Local lawyer must report professional misconduct by foreign lawyer. This will raise question of whether for rule 8.3 purposes lawyer not admitted locally, but admitted in foreign jurisdiction, is to be considered lawyer.

5. Arbitration by Out-of-State Lawyers

a. In General: While not transactional conduct, representation of client in arbitration other than that which lawyer is admitted to practice is something less than trail practice. Opinions addressing this issue in US have come down clearly on side of allowing representation by out-of-state lawyers.

C. Specific Ethical Issues in Advising on Transnational Sales Transactions

1. Must Lawyer Involved in Negotiation or Litigation of Contract Matter Be Aware of Sales Convention?

a. Model Rule 1.1: Model Rule 1.1 requires lawyer to possess legal knowledge, skill, thoroughness and preparation necessary for representation.

2. Must Lawyer in Litigation Disclose to Another Party That Sales Convention Applies, If Doing So Would Be to Detriment of His Own Client?

a. Model Rule 3.3: A lawyer shall not knowingly fail to disclose to tribunal legal authority in controlling jurisdiction known to lawyer to be directly adverse to position of client and not disclosed by opposing counsel.

b. In General: Lawyer has affirmative obligation to make known to court legal authority directly adverse to his client’s position.

3. Must Lawyer Involved in Negotiations Disclose to Another Party That Sales Convention Applies, If Doing So Would Be to Detriment of His Client?

a. Model 3.3: Model Rule 3.3 applies specifically to proceedings before court (where lawyer has role as officer of court) and there is no explicit rule of similar import for transactions situations nor equivalent systemic role on part of lawyer in negotiation process.

b. Preamble: Preamble to Model Rules of Conduct notes multiple functions of lawyer. As to lawyer’s role as negotiator, it provides that lawyer seeks result advantageous to client but consistent with requirements of honest dealing with others.

4. Can Lawyer Prepare Document Designed to Be Effective in Multiple Jurisdictions?

a. Unification of Substantive Contract Law: One advantage of unification of substantive contract law is that it does improve ability of lawyer to deal with this desire.

b. UNCISG: As long as UNCISG is law of state in which lawyer is admitted, then lawyer is practicing law of that jurisdiction and cannot be faulted for including information about how it is applied elsewhere.

5. Can Lawyer Admitted in Only One Jurisdiction Represent a Party in Another Jurisdiction in Single Isolated Matter related to International Contract Governed by UNCISG?

a. Pro Vice Hac: Lawyers involved in litigation in US courts benefit from pro vice hac statutes. While no similar statutory authorization exists for representation in transactional matters, cases generally have affirmed lawyer’s ability to represent clients in isolated and occasional matters in states in which they are not admitted to practice. 

V.  DISPUTE RESOLUTION IN INTERNATIONAL TRADE 

A. Jurisdiction to Adjudicate: Determining Appropriate Forum When Dispute Arises
1. Due Process and Jurisdiction in US Courts

a. Introduction: Most grants of judicial authority in US state courts come from state long-arm statutes, providing statutory jurisdiction. However, the Due Process Clause under 14th Amendment may limit effectiveness of state long-arm statutes.

b. 14th Amendment Due Process Clause and Questions of Jurisdiction 

1) Pennoyer v. Neff  (US Supreme Court, 1877): Territorial Concepts of Jurisdiction
a) Facts: Neff (California resident) acquired title to land in Oregon through government grant. Pennoyer purchased same property through sheriff’s sale resulting from Oregon lawyer’s execution on property to satisfy unpaid fees. Neff brought action to recover possession, claiming that sale resulted from proceedings in which service effected by publication, and not by personal service, with no appearance in action by Neff.

b) Ruling & Rationale: No state can exercise direct jurisdiction and authority over persons or authority without its territory. 14th Amendment’s Due Process Clause requires in personam jurisdiction. Therefore, Oregon court rendering judgment against Neff, upon which sheriff sale had been based, was without jurisdiction over Neff.

c) Milliken v. Meyer (US Supreme Court, 1940): Domicile in state alone is sufficient to bring absent defendant within reach of state’s jurisdiction for purposes of personal judgment by means of appropriate substituted service. Substituted service in such cases has been quite uniformly upheld where absent defendant was served at usual place of abode in state as well as where he was personally served without the state. Same as Brussels Convention Article 2 (General Jurisdiction) and 53 (Seat of Corporation).
2) Long-Arm Statutes: Long-arm statutes can be list-type provisions, providing specific bases of jurisdiction, and constitutional limits statutes, providing that court can exercise jurisdiction to limit of Due Process Clause.

a) Tort v. Contract: In US, long-arm jurisdiction is more favorable to plaintiff in tort cases than in contract cases. In tort, general rule is that an act or omission outside state causing injury within state will substantiate jurisdiction if defendant regularly solicits business or derives revenue from sale of goods used in the state. Contract cases sustaining jurisdiction have generally relied upon some activity in state in addition to signing contract.

3) International Shoe: Jurisdiction for Mobile Society

a) Facts: Washington State brought action against International Shoe (Delaware corporation with Missouri offices) to collect for delinquent contributions to unemployment office. International Shoe maintained no offices or inventory in Washington and made no contracts in Washington. International Shoe does, however, employ salesmen in Washington.

b) Ruling & Rationale: Court noted importance of nexus between defendant and forum state. If not present within territory of forum, action may be maintained if certain minimum contacts exist between forum state and defendant so that maintenance of suit does not offend traditional notions of fair play and substantial justice. Minimum contacts established through examination of extent and intensity of defendant’s activities in forum state. Court also examines connection between activities and cause of action and whether defendant received the benefits and protection of laws of state. Continuous and systematic activity supports general jurisdiction over defendant, allowing court to consider actions against defendant whether or not they arise out of those activities. Single, isolated contact will at most support only specific jurisdiction and action must arise out of that contract. International Shoe’s contacts were systematic and continuous warranting general jurisdiction. 

4) Road From International Shoe to World-Wide Volkswagen

a) Mullane v. Central Hanover Bank & Trust Co. (US Supreme Court, 1950): Fundamental requirement of due process in any proceeding that there be notice reasonably calculated, under all circumstances, to apprise interested parties of pendency of action and afford them opportunity to present their objections.

b) McGee v. International Life Insurance Co. (US Supreme Court, 1957): It is sufficient for purposes of due process that suit was based on contract which had substantial  connection with state.

c) Hanson v. Denckla (US Supreme Court, 1958): Justice Warren refused to acknowledge demise of all restrictions on personal jurisdiction of state courts. Reiterated need for nexus between conduct of defendant and forum state. It is essential in each case that there be some act by which defendant purposefully avails itself of privilege of conducting activities within forum state, thus invoking benefits and protections of its laws.
d) Shaffer v. Heitner (US Supreme Court, 1977): Focus in due process analysis is on relationship among defendant, forum and litigation.
e) Kulko v. Superior Court of California (US Supreme Court, 1978): Defendant must have contacts which in some manner indicate benefit from relationship with forum state was stated as important factor.
5) World-Wide Volkswagen Corp. v Woodson (US Supreme Court, 1980)

a) Facts: Woodson (New York residents) purchase car from World-Wide Volkswagen (New York corporation) in New York. Automobile accident occurs in Oklahoma, believed to due defect in sold car. Accident is sole connection of World-Wide Volkswagen with Oklahoma. Woodson attempts to obtain jurisdiction over World-Wide Volkswagen in Oklahoma. 

b) Ruling & Reasoning: Oklahoma lacks jurisdiction over World-Wide Volkswagen. World-Wide Volkswagen has no contacts, ties or relations with Oklahoma. Court focuses on fairness of defendant and federal system values (state will not be permitted through their courts to reach out beyond limits imposed on them by their status as coequal sovereigns in federal system.)

6) World-Wide Volkswagen to Asahi: Reasserting and Redefining Limits of Jurisdiction Under Due Process Clause

a) Helicopteros Nacionales de Colombia SA v. Hall (US Supreme Court, 1984)

i) Facts: Hall brought wrongful death suit against Helicopteros (Colombia corporation) in Texas court for helicopter crash in Peru. Helicopteros was joint venture with Texas corporation. Helicopters were purchased and pilots were trained in Texas.  

ii) Ruling & Reasoning: Under specific jurisdiction, controversy must be directly related to and  “arise out of” defendant’s contacts with forum. If contacts are continuous and systematic then general jurisdiction is warranted, even if action does not arise out of contacts. Court determined that contacts were not continuous and systematic, therefore general jurisdiction did not apply. Specific jurisdiction could apply. However, wrongful death suit does not arise out of contacts with forum.

b) Burger King Corp. v. Rudzewicz (US Supreme Court, 1985)

i) Facts: Burger King (Florida corporation) brought action for breach of contract with Rudzewicz (Michigan resident). Rudzewicz entered franchise agreement with Burger King. Contract stated that contract was initiated in Florida and would be governed by Florida law. 

ii) Ruling & Reasoning: Defendant must have purposefully established contacts with forum state. Contacts are to be considered in light of other factors to determine whether assertion of personal jurisdiction would comport with fair play and substantial justice. Court determined that Rudzewicz purposely established contacts with Flordia and availed himself of the protection of Florida’s laws.

7) Asahi Metal Industry Co. v. Superior Court of California (US Supreme Court, 1987)

a) Facts: Zurcher was involved in motorcycle accident. A valve assembly which Asahi manufactured was deemed defective. Asahi did not market or ship valves to US or California. Asahi shipped valves to Cheng Shin (Taiwan corporation) which incorporated the valve in its manufacture of tires. 

b) Issue: Whether mere awareness that components manufactured, sold, and delivered outside US would reach forum state in stream of commerce constitutes minimum contacts between defendant and forum state such that exercise of jurisdiction does not offend traditional notions of fair play and substantial justice?

c) Reasoning: Court must consider burden on defendant, interests of forum state, and plaintiff’s interest in obtaining relief. Court must also weigh in its determination interstate judicial system’s interest in obtaining the most efficient resolution of controversies and shared interest of several states in furthering fundamental substantive social policies. Defendant must purposefully direct its activity toward forum state or avail itself of forum’s laws.

d) Conclusion: Minimum contacts not established such that exercise of personal jurisdiction is consistent with fair plan and substantial justice.

8) Forum Non Conveniens: Even when US court has subject matter and personal jurisdiction over parties, it may dismiss case when alternative forum has jurisdiction to hear case, and when trial in chosen forum would establish oppressiveness and vexation of defendant out of all proportion to plaintiff’s convenience or when chosen forum is inappropriate because of considerations affecting court’s own administration and legal problems. Dismissal on forum non conveniens grounds may be granted even though the law applicable in alternative forum is less favorable to plaintiff’s chance of recovery. Purely US doctrine with no foreign counter-parts (limited UK application)

c. Making Sense of Semantics of Due Process Analysis

1) Due Process Test Focuses on:
a) Whether sufficient nexus between defendant and forum state.

i) Specific jurisdiction.

ii) General jurisdiction.

b) Whether circumstances make it fair and reasonable to exercise jurisdiction.

2) Three-Part Analysis

a) Purposeful availment on part of defendant of privilege of conducting activities within forum and protections of laws of forum.

b) Claim arises out of those purposeful activities.

c) Reasonableness in exercise of jurisdiction.

2. Due Process Analysis and Jurisdiction Under European Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters (Brussels Convention)

a. Introduction: While US due process analysis focuses on relationship between forum state and defendant, Brussels Convention analysis focuses on relationship between forum state and cause of action.


1)
Article 2:  General Jurisdiction: Can always sue a defendant in his domicile.  Complemented by Article 53 per corporations;  can sue corporation in their seat or domicile.


2)
Article 3:  Permitted means of suing a defendant outside of his domicile, see article 5 re: tort and contract, 6-20 re: special jurisdiction, article 16 re: Exclusive Jurisdiction


3)
Double Convention:  These required basis of jurisdiction are supplemented by prohibited bases, see Article 3(2).  Thus, no ned to look outside of convention for recognition and enforcement; all actions fall into either required recognition, or prohibited recognition.

b. Article 5 (1) Contract Jurisdiction

1) Article 5 (1): A person domiciled in contracting state may, in another contracting state, be sued in matters relating to contract, in courts for place of performance of obligation in question.

2) Multiple Obligation Problem: A single contract may have multiple obligations and that parties must wait until suit is brought to determine which of those obligations is most important.

3) Conflict with US Due Process: Focus on nexus between claim and forum, rather than nexus between defendant and forum, could lead to jurisdiction in violation of Due Process Clause under US law. 

c. Article 5 (3) Tort Jurisdiction

1) Article 5 (3): Person domiciled in contracting state, may in another contracting state, be sued in matters relating to tort, delict or quasi-delict, in courts for place where harmful event ocurred.

2) Bier v. Mines de Potasse d’ Alsace (European Court of Justice, 1976)

a) Facts: Biers (Dutch horticultural corporation) sued Mines (French mining corporation) in Netherlands. Claim was that Mines polluted the waters of the Rhine by discharging saline waste from its operations in France which damaged Biers, which relied on irrigation from Rhine. Biers was forced to take expensive measures to prevent further damage. Netherlands court claimed that they lacked jurisdiction over Mines. 

b) Rule & Reasoning: Defendant may be sued, at option of plaintiff, either in jurisdiction where the damage occurred or in jurisdiction of event which gave rise to and is origin of that damage. Biers could obtain jurisdiction in Netherlands or France.

3) Post-Bier Cases: Court develops three-step analysis to provide defendant with protection from unreasonable assertions of jurisdiction. 

a) Article 2: General rule that jurisdiction exists in state of domicile of defendant.

b) Article 3: Community defendants are protected from exorbitant, plaintiff-friendly jurisdictions otherwise available in member states.

c) All specific bases of jurisdiction are to be restrictively construed.

4) Broader Than US Due Process: Article 5 (3) is broader than US due process would allow.

d. Article 3 Exorbitant Jurisdiction Provisions of National Laws

1) Article 3 (2): Article 3 (2) provides non-exhaustive list from laws of each member state of specific statutes that shall not be applicable in determining jurisdiction over persons domiciled in contracting state.  Jurisdiction assumed on these bases are not to be recognized within the contracting states.  However, they may still be used against defendants from non-contracting states, e.g.  a French plaintiff can use exorbitant bases over an American defendant, and find recognition in the UK.   Only bilateral treaties can mitigate this problem for non-contracting states.

2) Jurisdiction Based on Plaintiff Nationality

a) Article 14 of French Civil Code: Alien is within jurisdiction if action is breach of contract from contract made with French citizen, even if contract was made outside jurisdiction.

b) Conflict with US Due Process: Jurisdiction based upon mere connection between plaintiff and jurisdiction conflicts with US due process. 

3) Jurisdiction Based Upon Mere Presence of Property Belonging to Defendant

a) Article 23 of German Code of Civil Procedure: In action for financial damages jurisdiction is established over alien if alien has property within jurisdiction.

b) Conflict with US Due Process: Jurisdiction over person based upon mere presence of property would be unacceptable.

4) Jurisdiction Based on Nationality of Defendant

a) Article 15 of French Civil Code: French citizen may be brought before French court for breach of contract, for contract made in another country, even if breach is toward alien.

b) No Conflict with US Due Process: Jurisdiction based on citizenship does not violate due process.

c) Blackmer v. US (US Supreme Court, 1932): Supreme Court upheld exercise of jurisdiction over US citizen resident in Paris. Mr. Blackmer was held in contempt of court for failure to respond to subpoenas served upon him in France, which required him to appear as witness on behalf of US in criminal trial. (Blackmer was pre-International Shoe and considers only notice and due service in due process analysis).

5) Jurisdiction in Disregard of Choice of Forum Clause Between Parties

a) Article 2 of Italian Code of Civil Procedure: Agreement to jurisdiction in non-Italian court or arbitral tribunal will be valid only if it is between aliens or between an alien and an Italian citizen who has neither residence nor domicile in Italy.

b) Conflict with Brussel Convention Article 17: Conflicts Brussel Convention’s Article 17, which respects choice of forum for jurisdictional purposes.

c) No Conflict with US Due Process: Courts in recent years have rarely taken jurisdiction over cases in which different forum was chosen by parties, except in situations where chosen forum had undergone major revolution or comparable political change, casting doubt on continuing existence of forum intended and on opportunity of party to secure a fair hearing. Thus, while due process may not require respect for parties’ choice of forum, a treaty provision respecting prorogation agreements between parties to litigation, would not present constitutional problem for US.

6) Jurisdiction Based on Parties Place of Contracting or Place of Performance of Contract

a) Article 4 (2) of Italian Code of Civil Procedure: Article 4 (2) authorizes jurisdiction based on place of contracting or place of performance of contract.

b) Possible Conflict with US Due Process: Long-arm statutes in some US states have language similar to Italian provision. However, 14th Amendment Due Process Clause may override statute should statute violate Constitutional due process.

7) Jurisdiction Based on Service During Temporary Presence in Forum State

a) Tag Jurisdiction: Jurisdiction based solely on service of process to defendant during temporary presence in forum state, is available under rules of jurisdiction in UK and Ireland. Article 3 prevents tag jurisdiction against persons domiciled in EU member states.

b) No Conflict with US Due Process: Tag jurisdiction remains alive in US and has been found by Supreme Court not to violate due process protections.

c) Burnham v. Superior Court of California (US Supreme Court, 1990): Supreme Court affirmed exercise of jurisdiction by California court over New Jersey resident served in divorce proceeding while he was on trip in California.


e.  Heirarchy of the Articles / Which are to take priority?:  


1)
Does the couse of action support any basis of exclusive jurisdiction?  See Article 16



2)
Is there a choice of Forum Clause?  See article 17



3)
If neither above, the defendant should be sued in his domicile, see Article 2, or….



4)
In one of the special basis provided in Articles 5-20, e.g. Contract or Tort
 C. 
Proposed Hague Judgments Convention

1.
Status Quo:  Worldwide, recognition and enforcement is governed by national law.

2.
Intention Behind Convention:  Europe wants to limit US jurisdiction, especially tag and general jurisdiction, while the US wants the recognition and enfocements of its judgments abroad.  Note:  US already recognizes most foreign judgments.

3.
Type of Convention Proposed:  “Mixed,” i.e. divide jurisdictional bases into those requiring recognition, those prohibiting recognition, and those permitting recognition.  Permitted bases simply return regonition and enforcement to national law and status quo; nevertheless, although theoretically outside the scope of the convention, this classification may encourage lawyers to sue on required bases, and limit their use of the prohibited bases.


a.
Current Draft:  U.S. has lost tag and general jurisdiction to the prohibited bases, but has retained specific jurisdiction in the permitted bases (or, perhaps, required bases).

4.
Problem:  Forum non Conveniens and Lis Pendens


a.
While US law permits parallel litigation thorugh the exercise of forum non coveniens, the Brussles countries do not.  Rather, the European Countries apply the doctrine of Lis Pendens, and enjoin the second court seized.


b.
Effect:  While the US rule encourages a race to judgment, and European rule creates a race to the courthouse.  The latter rule may discourage pre-litigation negotiation.

 D.
Choosing Law Prior to Dispute

1. Tzortzis v. Monark Line A/B (House of Lords, 1968)

a. Facts: Buyers contend that, as contract had its closest and most real connection with Sweden, Swedish law should be applied, even in London arbitration. Sellers answer that, by providing for arbitration in London, parties implied that English law should apply.

b. Issue: Whether Swedish or English law should apply to contract dispute?

c. Reasoning: If there is express clause in contract providing what proper law is to be, that is conclusive in absence of  some public policy to contrary. But where there is no express clause, it is matter of inference from circumstances of case. As a rule, the parties, by fixing place of arbitration, implicitly chose the proper law of their contract in general and that of arbitration clause in particular.

d. Conclusion: English law should apply. By choosing London as place of arbitration, parties have implicitly chosen English law as proper law of contract.

2. Uniform Commercial Code § 1-105: Except as provided hereafter in this section, when transaction bears reasonable relation to this state and also to another state or nation, the parties may agree that law either of this state of such other state or nation shall govern their rights and duties. Failing such agreement this act applies to transactions bearing an appropriate relation to this state.

3. Restatement (Second) Conflict of Laws § 187: The law of state chosen by parties to govern their contractual rights and duties will be applied if particular issue is one which the parties could have resolved by explicit provision in their agreement direct to that issue ... unless either (a) chosen state has no substantial relationship to parties or transaction and there is no other reasonable basis for parties choice or (b) application of law of chosen state would be contrary to fundamental policy of state which has materially greater interest than chosen state in determination of particular issue and which, under § 188 would be state of applicable law in absence of effective choice of law clause.

 4. European Communities Convention on Law Applicable to Contractual Obligations

a. Article 3 - Freedom of Choice: (1) Contract shall be governed by law chosen by parties. The choice must be expressed or demonstrated with reasonable certainty by terms of contract (no reasonable relationship test). (3) Fact that parties have chosen foreign law, whether or not accompanied by choice of foreign tribunal, shall not, where all other elements relevant to situation at time of choice are connected with one country only, prejudice application of rules of law of that country which cannot be derogated from contract hereinafter called “mandatory rules” (limitation - can’t contract out of mandatory rules).

b. Article 4 - Applicable Law in Absence of Choice: (1) Should contract not dictate choice of law, contract shall be governed by law of country with which it is most closely connected. (2) It shall be presumed that contract is most closely connected with country where party who is to effect performance has principal place of business.

5. How to Choose Law for Contracts, and How Not to: The EEC Convention

a.  Party Autonomy Rule: Rule states to apply law chosen by parties - “unless...” or “except...” No scheme gives parties complete freedom to choose law for validity. At very least there is requirement that there be some reasonable nexus between contract and chosen law. Defense of party autonomy centers on importance of protecting expectations of parties and on need for certainty and predictability in transjurisdictional commercial dealings.

6. Choice of Law Under International Sales Convention: US Perspective

a. UNCISG Article 1: UNCISG shall apply to contract for sale of goods between parties whose places of business are in different states when (1) states are contracting states or (2) rules of international law lead to application of law of contracting state. 

b. UNCISG Article 6: Should appropriate conditions as stated under Article 1 apply, UNCISG automatically applies. Express agreement is required only to exclude UNCISG.

c. UNCISG Doesn’t Apply If: 

1) Under Article 6, parties specifically exclude or vary its application.

2) Third noncontracting state takes jurisdiction and decides to use own domestic law.

3) Under 96, declares inapplicable, in accordance with Article 12, any provision of UNCISG that conflicts with its domestic law.

4) Goods in question were bought for immediate consumer use.

5) Not apparent from contract that parties have their places of business in different states.

6) Under Article 95, contracting state files reservation declaring that only domestic law applies when jurisdiction obtained through rules of private international law.

E. Choice of Forum: Litigation or Arbitration?

1. Considerations in Choosing Forum for Dispute Settlement

a. Convenience of Chosen Forum: Costs are reduced when witnesses do not have to travel great distances in order to participate in dispute resolution process.

b. Familiarity with Chosen Forum: Use of familiar language, existence of familiar set of procedural rules and presence of familiar personnel offer distinct advantage.

c. Perceived Bias or Lack of Bias of Chosen Forum: Choice of forum may be made specifically to provide neutral setting.

d. Influence of Choice of Forum on Substantive Law Determination: Judge faced with problem not clearly dealt with by law applicable to contract may look to familiar local substantive law for resolution. 

1) UNCISG Article 28: Choice of forum represents choice of substantive law.

e. Predictability in Contract Performance: By knowing in advance which forum would be arbiter of dispute, parties may consider procedural rules, substantive codes and judicial precedents applicable in forum in tailoring contract performance, responding to breach by other party and negotiating settlement short of litigation.

f. Availability of Advantageous Procedural Rules: Substantive issues may often be determined by influence of procedural rules (ie. prejudgment relief - Mareva injunction & Anton Piller order).

g. Availability of Transnational Procedural Assistance: Considerations in selecting forum should include (1) whether service of process will be difficult from chosen forum, (2) whether taking of evidence will be convenient from chosen forum considering likely location of necessary information and (3) whether judgment rendered in chosen forum will be enforceable in jurisdiction in which assets may be reached.

1) Service of Process: Service of process governed by rules of forum. US has ratified Convention on Service Abroad of Judicial and Extrajudicial Documents in Civil or Domestic Matters. Convention provides for cooperation in obtaining service abroad in manner that will be recognized by all countries who are parties to it.

2) Enforcement of Judgment: Many countries generally will not recognize and enforce US judgment unless service is through method recognized in enforcing country (ie. Hague Service Convention).

3) Discovery: May countries have enacted blocking legislation specifically aimed at frustrating efforts at discovery in US litigation. US ratified Convention on Taking of Evidence Abroad in Civil and Commercial Matters. Convention provides recognized procedures for obtaining evidence ibn other countries which are parties.

4) Recognition of Arbitral Awards: UN Convention on Recognition and Enforcement of Foreign Arbitral Awards provides recognition of arbitral awards in other countries. Generally arbitral awards from other countries are recognized in US.

2. Law of Forum Selection

a. In General: Courts in most jurisdictions respect party autonomy in private commercial contracts and will uphold reasonable choice of forum clauses. Choice of forum may be outcome-determinative in dispute because of (1) influence of procedural rules, (2) application of local substantive law rules not governed by UNCISG and (3) possibility of inconsistent application and interpretation of UNCISG’s own substantive law rules.

b. Bremen v. Zapata Off-Shore Co. (US Supreme Court, 1972)

1) Facts: German firm had contracted to tow American company’s oil-drilling rig from Louisiana to point in Adriatic Sea off coast of Italy. When rig was damaged in accident in international waters, it was brought to Florida, where rig’s owner brought action in federal court against owner of tug.

2) Reasoning: Bremen contract possessed clause stating owner of rig waived any right to hold towing company liable for damage to rig while at sea, even if such damage resulted from negligence of towing company. Such clause is void as against public policy in US but enforceable in UK. Bremen contract also contained clause providing any dispute arising must be treated before UK court. Forum selection clauses are prima facie valid and should be enforced unless enforcement is shown by resisting party to be unreasonable under circumstances.

c. US Choice of Forum Rule: Forum selection clauses are prima facie valid and should be enforced unless enforcement is shown by resisting party to be unreasonable under circumstances. Exceptions to enforceable choice of forum provision can be categorized as cases where:

1) Enforcement of provision would result in unreasonable inconvenience or denial of effective remedy,

2) Where there has been fraud, overreaching, or unconscionable conduct in contract relations, or

3) Where enforcement would result in violation of public policy or transaction is otherwise unfiar, unjust or unreasonable.

d. European Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters Article 17: Party autonomy is to be respected in contractual choice of forum.

e. Latin America: Competence of court to hear case is generally considered a matter of public policy and choice of forum or choice of law clause will not be taken to oust court of its competency over matter.

3. Arbitration as Chosen Forum

a. Introduction

1) In General: Agreement to arbitrate before specified tribunal is, in effect, a specialized kind of forum-selection clause. When chosen forum is arbitration there is significantly greater certainity that chosen forum will be respected than when forum is court. 

2) US Arbitration Act of 1947

a) § 2: Written agreement to arbitrate commercial dispute shall be valid, irrevocable, and enforceable.

b) § 3: Stay of proceedings in case where issue before court is arbitrable under agreement.

c) § 4: Federal courts are to order parties to arbitrate if there is failure, neglect or refusal of party to honor arbitration agreement.
3) UN Convention on Recognition and Enforcement of Foreign Arbitral Awards of 1958 Article 2: Courts in each contracting state must recognize agreement in writing under which parties undertake to submit to arbitration. Once award is rendered, each contracting state must recognize award granted in another contracting state as binding and enforce award just as if it was domestically rendered. 

4) No Exceptions: Under US Arbitration Act and UN Convention: Any question as to fraud or illegality in inducement of contract as whole is an issue for arbitrator and cannot be raised as defense to enforcement of arbitration clause.

5) Public Issues: Need for consistency and predictability in policies toward international transactions justify submission of even public law concerns (ie. securities law, antitrust claims, Racketeer Influenced and Corrupt Organizations Act [RICO]) to arbitration.

a)  Scherk v. Alberto-Culver Co. (US Supreme Court, 1977): Court construed clause stating that any controversy or claim that shall arise from this agreement would be submitted to arbitration includes claim of securities fraud under Securities Exchange Act of 1934 § 10 (b).

b. Mitsubishi Motor Corp. v. Soler Chrylser-Plymouth (US Supreme Court, 1985)

1) Facts: Soler (Puerto Rico corporation) entered into Distributor Agreement with Chrysler which provided for sale by Soler of Mitsubishi vehicles in certain, limited geographic territory. When Soler failed to make mandatory sale volume, Soler sought to sell Mitsubishi vehicles outside his agreed upon territory. Mitsubishi sought to enforce arbitration clause for Japanese tribunal to prevent diversion of vehicles. Soler filed counterclaim stating Mitsubishi’s actions are restraint of trade in violation of US antitrust law and arbitration cannot be used due to involvement of US statutory law.  

2) Issue: Whether arbitration pursuant to US Arbitration Act and Convention on Recognition and Enforcement of Foreign Arbitral Awards should apply in claims arising under Sherman Act?

3) Reasoning: By agreeing to arbitrate statutory claim, party does not forgo substantive rights afforded by statute, it only submits to their resolution in arbitration, rather than judicial form. Having made bargain to arbitrate, party should be held to it unless Congress has evidenced an intention to preclude waiver of judicial remedies for statutory rights at issue. Bremen and Scherk establish strong presumption in favor of enforcement of freely negotiated contractual choice-of-forum provisions. Court makes distinction between choosing arbitration of statutory provisions in international agreements versus domestic contracts. Having permitted the arbitration to go forward, US will have opportunity at award-enforcement stage to ensure that legitimate interest in enforcement of antitrust laws has been addressed.

4) Conclusion: Court requires US businesses to honor its bargain, holding agreement to arbitrate enforceable in accord with explicit provisions of Arbitration Act.

c. Post-Mitsubishi Motor

1) When Arbitration Would Not Be Compelled: Arbitration would not be compelled when arbitration clause specifically excepted such matters from arbitration or clause was so narrowly drafted as to include only certain issues as subject to arbitration. 

2) Shearson/American Express v. Mahon (US Supreme Court, 1987): Securities Exchange Act and RICO claims are arbitrable given valid agreement to arbitrate, even if agreement appears in form brokerage contract that is seldom subject of negotiation.

3) De Quijas v. Shearson/American Express (US Supreme Court, 1989): Court stated that there was nothing in the record, nor in the facts of which court took judicial notice, to indicate that arbitral system would not afford plaintiff rights to which he is entitled.

4) Reducing Arbitration Uncertainty: With arbitration, there is no inherent body of substantive law accompanying the arbitral tribunal. Most arbitrators are selected on ad hoc basis depending on specific dispute. With arbitration, parties can select arbitrators who have published commentary on UNCISG and thereby gain some predictability in interpretation of applicable provisions. To extent that substantive law of UNCISG does not govern every issue that can be subject of transnational contract dispute, arbitration clause should be used only with choice of law clause that provides clear selection of substantive law to fill gaps not covered by UNCISG.

d. Choice of Arbitration Clauses

1) Introduction: There are several different arbitration groups who have developed their own rules of procedure. The two most prominent groups are American Arbitrators Association (AAA) and International Chamber of Commerce (ICC). There is some interest in the new rules of United Nations Commission of International Trade (UNCITRAL).

2) Arbitration Clauses: Arbitration clauses should state (1) where arbitration should take place, (2) specific stipulation of governing law (otherwise, assumption is governing law is law that of arbitration site), (3) procedural rules (ie. AAA, ICC, or UNCITRAL), and (4) identity of arbitrators.

3) Potential Problems: Many arbitrable disputes revolve around working knowledge of business practices. Similarly, if point of law regarding contract must be understood to reach decision and arbitrator has no legal background, final ruling of arbitrator could be erroneous at law and still binding on parties. There are some instances where subject matter of contract is so unique that usual arbitration provisions are inadequate.

4) Narrowing Arbitration Impact: Typical hesitation lies in fear that arbitrator’s decision might have impact over more than one contract. One possible solution is to restrict issues subject to arbitration. Main problem appears to be difficulty inherent in defining precisely what can and cannot be arbitrated.

F. Recognition of Foreign Judgments in US

1. Introduction: Even if jurisdiction over foreign defendant is available and judgment is obtained, what is value of judgment? If defendant has no assets in US, judgment is worthless unless it is enforceable in country in which defendant does have assets. The reverse is true for judgment obtained abroad and defendant having assets sufficient for execution only in US.

2. Sister State Judgments: Full Faith and Credit Clause

a. US Constitution Article 4 § 1 - Full Faith & Credit Clause: Judgment rendered in any state or federal court in US is entitled to full recognition in any other state or federal court in US. Clause precludes any inquiry into merits of cause of action, the logic or consistency of decision, or validity of legal principles on which judgment is based. 

3. Foreign Nation Judgments: Comity Approach

a. Hilton v. Guyot (US Supreme Court, 1895)

1) Facts: French plaintiff brought action in New York federal court to enforce judgment against two US citizens. Plaintiffs obtained judgment in French courts upon which $200,000 remained unpaid. Defendants’ denied that they were indebted and asserted that French judgment was procured by fraud.

2) Issue: Whether foreign judgment is enforceable within US?

3) Reasoning: Applies customary international law.  No law has any effect of its own force, beyond limits of sovereignty from which its authority is derived sans comity. Comity in the legal sense is neither matter of absolute obligation, on the one hand, nor mere courtesy and good will, upon the other. But it is the recognition which one nation allows within its territory to legislative, executive, or judicial acts of another nation, having due regard both to international duty and convenience and to rights of its own citizens, or other persons was are under the protection of its laws. Comity is voluntary act of nation by which it is offered and is inadmissable when contrary to its policy, or prejudicial to its interest. Instead, it contributes to promote justice between individuals and to produce friendly intercourse between sovereigns - the voluntary laws of nations.

4) Conclusion: US did not give effect to French judgment due to reciprocity, France would not enforce US judgment. However, reciprocity no longer required.

5)
Importance:  Comity Defined, see pp. 596-597


a)
Full and fair trial


b)
Before a court of competent jurisdiction


c)
After due citation (service)


d)
Impartial system of jurisprudence


e)
no fraud in procuring the judgment
b. After Hilton

1) Erie Railroad v. Tompkins (US Supreme Court, 1938): Court denied existence of general federal common law. Under Erie, state law governs recognition and enforcement of judgments in US federal courts.

2) Somportex Ltd. V. Philadelphia Chewing Gum Corp. (US Court of Appeals, 3rd Circuit, 1971)

a) Facts: Somportex filed action in Queen’s Bench Division of High Court of England against Philadelphia for breach of contract. Extraterritorial service was based on English version of long-arm statutes used in American states. Philadelphia appeared to contest jurisdiction. England enforced jurisdiction. Philadelphia decided to take no further action in matter and Somportex obtained default judgment.

b) Issue: Whether English judgment should be enforceable in US?

c) Reasoning: Since jurisdiction is based solely on diversity, the law to be applied is law of the state, in this case Pennsylvania law. Pennsylvania distinguishes between judgments obtained in courts of her sister states, which are entitled to full faith and credit, and those of foreign courts, which are subject to principles of comity. Comity should be withheld only when its acceptance would be contrary or prejudicial to interest of nation called upon to give it effect. Given opportunity to be heard, default judgment is conclusive adjudication between parties as when rendered after answer and complete contest in open courtroom (in absence of fraud).

d) Conclusion: English judgment is enforced against US residents. 

e)
 Important Holdings


i.
Reciprocity not important in US courts (but still fundamental in others, see German Civil Code 328)


ii.
Award of full amount of damages, even though, in this case, US damages would have been less.  


iii.Liberal example of recognition and enforcement
c. Restatement (Third) of Foreign Relations


1) Foundational Requirement:  Final and Conclusive money judgment

2) § 481 - Recognition and Enforcement of Foreign Judgments: Final judgment of court of foreign state granting or denying recovery of sum of money, establishing or confirming status of person, or determining interests in property, is conclusive between parties, and is entitled to recognition in courts in US.

3) § 482 - Grounds for Nonrecognition of Foreign Judgments: US court may not recognize judgment of foreign court if (1) judgment was rendered under judicial system that does not provide impartial tribunals or procedures compatible with due process of law; or (2) court that rendered judgment did not have jurisdiction over defendant in accordance with law of rendering state. US court need not recognize judgment of foreign court if court lacked subject matter jurisdiction, defendant did not receive sufficient notice, fraudulent judgment, judgment is repugnant to US public policy, judgment conflicts with another judgment, or proceeding violated agreement clause.

3) Additional Comments

a)
Reciprocity:  Although US courts have not required it in recogntion of foreign judgments, most foreign courts do.  This is especially difficult for US cases being recognized abroad, because, since Erie, a foreign court would be required to look at state law to determine reciprocity.

b) Scope of Recognition: One important aspect of recognition of foreign judgment is that as to matters actually litigated and determined between parties, the judgment precludes relitigation.

c) Default Judgment: If jurisdiction of foreign court over US resident was based on concepts similar to those long-arm jurisdictions in US, default judgment so rendered will be recognized in US, provided defendant received adequate notice, statutory procedures at place of rendition were followed, and asserted basis of jurisdiction is not unreasonable. Recognition of default judgments is effective only between parties, and no collateral estoppel or other preclusive effect is accorded to default judgment.

d) Nonjudicial Awards: Some US courts have been willing to enforce awards of bodies other than courts provided awards were rendered in circumstances assuring fairness and independent decision.

d. Uniform Foreign Money-Judgment Recognition Act


1)
Foundational Requirement:  Act applies to any foreign money judgment that is final and conclusive and enforceable where rendered even though appeal therefrom is pending or it is subject appeal. As of 1998, Act has been ratified by 28 states within US.

2) § 3: Act makes any such judgment conclusive between parties to extent that it grants or denies recovery of sum of money.

3) § 4: § 4 sets out three mandatory defenses to recognition and six discretionary defenses to recognition. When no defense to recognition is available, or discretionary defense is denied, foreign judgement is then enforceable in same manner as judgment of sister state which is entitled to full faith and credit.

4) Differences between Uniform Foreign Money-Judgment Act and Restatements

a) Act includes subject matter jurisdiction as mandatory ground for non-recognition, while Restatement lists subject matter jurisdiction as discretionary ground.

b) Act includes as discretionary ground for non-recognition a finding that foreign court is seriously inconvenient forum when jurisdiction is based only on personal service.


5)
Effect of Act:  Helps foreign plaintiffs get their judgments recognized in US (thus aiding in reciprocity)

e. Defenses to Recognition

1) Finality and Conclusiveness of Judgement: Generally recognized rule of international comity states US court will only recognize a final and valid judgment. Final judgements are those that are not subject to additional proceedings in rendering court except for execution. 

2) Due Process: US courts apply US concepts of due process developed in International Shoe, rather than looking toward similar concepts applicable in foreign jurisdiction. Given expansive nature of US doctrine, most US courts have found compliance with US due process requirements in granting foreign judgments.

3) In Personam and In Rem Jurisdiction: Uniform Foreign Money-Judgments Recognition Act § 5 and Restatement provides that lack of personal jurisdiction makes non-recognition mandatory. Prevailing view is that, even if rendering court had jurisdiction under laws of its own state, US court asked to recognize foreign judgment should scrutinize the basis for asserting jurisdiction to adjudicate. International Shoe governs determination.

4) Subject Matter Jurisdiction: Seldom provides basis for denial. Commentators conclude that issues of subject matter jurisdiction will be determined by application of jurisdictional rules of foreign court.

5) Notice and Opportunity to be Heard: Proper service has two possible definitions. 

a) Proper service requires compliance with foreign country’s statutory notice provisions.

b) Proper service requires adequate notice of proceedings.

6) Fraud: Generally, foreign judgment can be impeached only for extrinsic fraud, which deprives aggrieved party of adequate opportunity to present his case to court. Judgment cannot be impeached for intrinsic fraud, which involves matters passed upon by original court, such as veracity of testimony and authenticity of documents.

7) Public Policy: Denial of enforcement of foreign judgment on public policy grounds may result where foreign cause of action or procedure was inconsistent with developed US constitutional standards. Mere difference in policy or procedure within foreign and US forums will not necessarily rise to level of public policy concern required to deny recognition. Judgement is necessarily offensive to public policy when it tends clearly to injure the public health, public morals, public confidence in purity of administration of law, or undermine that sense of security for individual rights, whether of personal liberty, or private property, which any citizen ought to feel is against public policy.

8) Inconsistent Judgment: When foreign judgment is otherwise entitled to recognition but conflicts with an earlier sister state judgment, there is no requirement of automatic preference for sister state judgment.

9) Judgments Contrary to Party Agreement: Judgments obtained in effort to evade jurisdiction in forum originally agreed to by parties are likely to be enforced only in rare circumstances.

10) Inconvenient Forum: This does not require that foreign jurisdiction recognize doctrine of forum non conveniens as applied in US courts. But if foreign court did recognize doctrine, US court can determine whether foreign court should have been dismissed on grounds of serious inconvenience. Forum non conveniens exception is discretionary and limited. Doctrine is only available when personal jurisdiction is based only on personal service.

f. Problems with US Approach

1) In General: Fractured nature of law in US as result of Erie. While application of Recognition Act and Restatement rules leads to general uniformity, at least seven states have added reciprocity requirement in their adoption of the Act, and reciprocity requirement is sometimes added by judicial decision.

F. European Approach to Recognition and Enforcement

1. Brussels Convention


a.
Foundational Requirement:  Final and Conclusive judgment from a contracting state, not necessarily for money
b.
Title II: Lists acceptable jurisdictional means upon which recognizable judgment may be based and the direct limits on jurisdiction.

c. Title III: Issues of recognition and enforcement, providing general rule that judgment given in contracting state shall be recognized in other contracting states without special procedure being required.

d. Article 3: Lists jurisdictional provisions in contracting states determined to be exorbitant, and provides that such bases for jurisdiction shall not be applicable as against person domiciled in contracting state.

e. Article 26: Judgment given in contracting state shall be recognized in other contracting state without any special procedure being required.

f. Article 27: Judgment shall not be recognized:

1) If recognition would be contrary to public policy in recognizing state.

2) Where it is default judgment given without service in sufficient time to allow preparation of defense.

3) If judgment is irreconcilable with judgment in dispute between same parties in recognizing state.

4) If judgment necessarily went beyond civil or commercial issue in dispute and required determination of matter of legal status or legal capacity or rights in property arising out of matrimonial relationship, will or succession.

5) If judgment is irreconcilable with earlier judgment from non-Contracting State which is entitled to recognition and is on same cause of action between same parties.

g. Article 28: Jurisdiction of court in which judgment was given may not be reviewed.

h. Article 29: Substance of original decision by recognizing court is prohibited.

2. Judgments from Non-Member States

a. In General: Absent of foreign treaty, foreign judgment is governed by general rules of recognition and enforcement in courts of European nations. New action must be brought on judgment in order to obtain recognition, with resulting local judgment of recognition being one for which enforcement is sought. The prerequisites for judgment recognition are statutorily regulated [ie. German Code of Civil Procedure § 328 (I)].

1) Article 4: National exorbitant jurisdiction provisions available to any plaintiff domiciled in contracting state who asserts jurisdiction against defendant not domiciled in contracting state

b. German Code of Civil Procedure § 328 (I): Judgment of foreign court will not be recognized:

1) If courts of foreign state lacked jurisdiction under German law.

2) If lack of proper notice upon defendants.

3) If judgment conflicts with German judgment or with earlier recognized foreign judgment.

4) If recognition would lead to conflict with basic principles of German law.

5) If reciprocity is not guaranteed.

c. Decision of German Federal Court of Justice (1992)

1) Facts: Defendant has dual citizenship in US and Germany. Defendant was sentenced in US court to imprisonment for sexual abuse of minor. Defendant flees to Germany. Plaintiff brings civil action in US. Plaintiff is awarded $260 for past medical damages, $100,000 for future medical treatment, $200,000 for pain, suffering, and general damages, and $400,000 for exemplary and punitive damages. Plaintiff’s lawyer was awarded 40% of awarded monies. Plaintiff sought to enforce judgment in Germany.

2) Rule & Reasoning: German courts do not award money for possible future payments, but for actual medical treatment received. However, US awards medical expenses in advance because total possible damages for each claim must be awarded conclusively in lump sum in single trial. Claim for reimbursement of medical expenses, irrespective of whether or not injured party specifically intends at present to undergo medical treatment, shall not constitute impediment to recognition.   An equivalent contingency fee agreement with Geman lawyer, would under German law, generally be null and void. However, all legal systems are free to determine the professional restrictions which they impose upon their own lawyers. Therefore, contingency fee arrangement does not invalidate award.  US judgment awarding lump sum punitive damages of not inconsiderable amount in addition to award for damages for material and non-material injury cannot, as a rule, be held to be enforceable in Germany. German system of law provides for compensation for damage only as legal consequence of tort; it does not provide for enrichment of injured party. Therefore, it is clearly incompatible with essential fundamental principles of German law for lump sum punitive damages of not inconsiderable amount to be enforced in Germany.

3) Conclusion: Judgment is enforceable except $400,000 for punitive damages.

G. Foreign Currency Judgments - Another Look at Choice of Forum and Choice of Law

1. Home Currency Judgment Rule as Federal Law

a. Practical Scenario of Risk Allocation


1)Transnational Contract for Sale of Goods:  If a US business is selling widgets to 

German company in exchange for DM, the US business bears the risk of currency fluctuations.  On the other hand, if the payment is to be in USD, the German company bear that risk.

a)
Possible Solution:  Either can make a ‘hedge contract’ with a local business/bank, to guarantee a certain exchange rate upon payment in foreign currency.  This is a sort of purchased protection.


2)
What if the Buyer does not pay?  Judgment in US court would grant US dollars, but calculated in DM from what date?



a)
Results:  Dependant upon 1) the exchange date rule applied, 2) the the direction of the fluctuation of currencies involved, and 3) the currency in which the nonbreaching party keeps its accounts and would feel the loss.

b.
Introduction to US Law: Courts and commentators have considered it well settled that money judgement by US court is to be made in US currency. Upon analysis, however, neither statute nor case law requires US courts give judgment only in US currency. 

b. Currency Act of 1792 § 20: Money of account of US shall be expressed in dollars or units, dimes or tenths, cents or hundredths, and mills or thousandths, a dime being the tenth part of dollar, a cent the hundredth of a dollar, a mill the thousandth part of a dollar; and all accounts in public offices and all proceedings in courts shall be kept and in conformity to this regulation.

1) Congressional Intentions: By passage of Currency Act Congress did not intend to establish the home currency judgment rule but to establish the coin of the US, choose decimal system for determining fractions of that coin and create a national mint.

c. US Case Law: No more reasoned support for home currency judgment rule.

1) Chief Justice Chase: Court held that intent of parties should govern issue of currency of judgment. No restriction states US judgment cannot be made in foreign currency.

a) Bronson v. Rodes (US Supreme Court, 1869): Loan made to individual in gold and silver coin. Individual attempts to pay back debt in US dollars, devalued currency of the forum. Court held contract specifically required payment in coin, debt must be paid for in gold or silver coin.

b) Butler v. Horwitz (US Supreme Court, 1869): 99 year lease entered into in 1791called for rent to be paid in gold and silver coin. Court held payment was due in gold and silver coin because obvious intent of contract was to secure payment of rent in gold and silver, thereby avoiding currency fluctuations.  

2) Justice Holmes: US judgments must be rendered in US currency (no statutory or judicial precedent).

a) Hicks v. Guinness (US Supreme Court): American creditor of German firm was entitled to payment of full dollar value of DM it was owed as of date debt became due. If liability expressed in foreign currency is payable in US, federal courts tend to apply exchange rate existing on date of breach. The injured party should receive what he otherwise would have been entitled to on performance date in case of contract claim, or on date of injury in case of tort claim.

b) Duestsche Bank (US Supreme Court): Court limited plaintiff recovery to US dollars value of German debt at date of judgment. If liability arises in foreign jurisdiction, federal courts will apply exchange rate existing on date judgment is rendered. No right of recovery exists in US until action is filed on claim, the right is first determinable in US currency on date of judgement.

d. Primary Issue:  Date of Currency Conversion: Rule needed to determine date on which currency of claim is to be converted into currency of forum in order to state value of judgment. Under Erie doctrine, federal courts sitting in diversity cases consider issue to be governed by state law. Some state courts follow judgment-date rule while others adopted breach-date conversion rule.

e. Teca-Print AG v. Amacoil Machinery (Supreme Court of New York, 1988)

1) Facts: Teca-Print (Swiss corporation) billed Amacoil Machinery (New York corporation) in Swiss francs. Although court noted loss occurred in Swiss francs, court refused to abandon home-currency judgment rule. Thus, court was unable to grant judgment in Swiss francs, court was limited to selecting date to be used in determining applicable exchange rate.

2) Rule & Reasoning: Court deviated from New York rule for exchange rate on date of breach, and imposed exchange rate on date of judgment. Compensates plaintiff for exchange rate loss through course of litigation. Court focused on equitable results. 

3) Problems: Fixing exchange rate as date of judgment, does not protect plaintiff from fluctations that occur before actual payment. Teca-Print did not receive payment until 14 months after judgment. In addition, interest rate also fluctuate in conjunction with currency markets creating another variable for court consideration.

f. Miliangos v. George Frank (Textiles) Inc. (House of Lords, 1973)

1) Facts: Breach of contract for sale of yarn between Swiss corporation and English corporation. Contract was governed by Swiss law and payment was to be in Swiss francs to Swiss bank. Swiss issued writ calling for payment of sterling equivalent to contract price at breach date. Between date of breach and hearing, sterling fell in value to Swiss franc. Swiss plaintiff sought to amend statement of claim, as to avoid sterling judgment and obtain judgment in Swiss francs. Defendant protested, claiming plaintiff was not entitled to judgment of sum of money expressed in foreign currency.

2) Rule & Reasoning: (Lord Wilberforce) Relied on 1966 declaration by House of Lords which allowed for deviation from principles of stare decisis to prevent injustice and foster the proper development of the law, found that home currency judgment rule no longer served its original purpose.

a) In times of floating currencies, foreign currency damage awards could be both more equitable and procedurally workable.

b) Instability of exchange rates caused by floating status of main world currencies means that search for formula to deal with it becomes urgent in interest of justice.

c) Arbitration awards are stated in foreign currencies and later upheld by courts. Thus situation in which different rules existed for arbitration awards than for judicial actions to similar debts was intolerable.

d) 1974 decision in Halcyon the Great held that courts can easily adapt their procedure so as to give effect to foreign money claims.

g. Restatement (Third) Foreign Relations Law § 823 

1) US courts are allowed to give judgments stated in foreign currencies where appropriate (ie. creditor request).

2) Currency conversion is to be made at rate as to make creditor whole and to avoid awarding debtor who has delayed paying obligation.

h. Uniform Foreign-Money Claims Act

1) § 4
a) Judgment is allowed in foreign currency.

b) Judgment creditor receives US dollar value of foreign currency computed as of date of actual payment.

c) If parties to transaction have agreed that payment on transaction is to be made in certain currency, that currency is money of claim.

d) If no such agreement, money is to be paid in currency:

i) Regularly used between parties.

ii) Used at time of transaction in international trade.

iii) Loss was ultimately felt.

2) § 6

a) If foreign money claim is not asserted, claim will be in US dollars.

b) If currency is contested, matter is issue of law to be decided by court.

2.
Planning the Litigation in View of Home Currency Judgment Rule



a.
Strong Dollar:  Plaintiff should claim dollar value of foreign currency at earliest date possible, usually the breach date.



b.
Weak Dollar: Plaintiff should claim dollar value of foreign currency at latest date possible, usually the judgment date.

3.
Planning the Litigation in View of the Uniform Foreign-Money Act 



a.
In conferring the ability to award remedy in the “money of the claim,” this inherently moves the exchange rate to the payment date, i.e. date at which the money is actually exchanged by the plaintiff. 



b.
Effect:  Could give the breaching party to option which the non-breaching party had under the home currency judgment rule;  they may take into consideration currency fluctuations, and either pay early when the dollar is weak, or late when the dollar is strong.  This may be a poor rule, as the non-breaching party now assumes the risk.

4.
Best / Most Equitable Rule?:



a.
Award of Consequential Damages for additional loss sutained by currency fluctuations (Hadley v. Baxendale)



b.
Restatement:  Permits the court to use discretion in awarding judgment, in an attempt to make the plaintiff whole without unduly enrighing the defendant.

H. Litigation Procedure After Forum is Chosen

1. Service of Process
a. Federal Rules of Civil Procedure Rule 4

1) FRCP Rule 4 (f) - Service Upon Individuals in Foreign Country: Unless otherwise provided by federal law, service upon an individual from whom waiver has not been obtained and filed may be effected in place not within judicial district of US:

a) By internationally agreed means reasonably calculated to give notice such as those means authorized by Hague Convention on Service Abroad of Judicial and Extrajudicial Documents; or

b) If there is no internationally agreed means of service or applicable international agreement allows other means of service, provided that service is reasonably calculated to give notice:

i) In manner prescribed by law of foreign country for service in that country in an action of its courts of general jurisdiction; or

ii) As directed by foreign authority in response to letter of request; or

iii) Unless prohibited by law of foreign country, by delivery to individual personally of copy of summons or complaint; or any form of mail requiring signed receipt.

c) By other means not prohibited by international agreement. 

2) FRCP Rule 4 (h) - Service Upon Corporations in Foreign Country: Unless otherwise provided by federal law, service upon domestic or foreign corporation or upon partnership or other unincorporated association that is subject to suit under common name, and from which waiver of service has not been obtained and filed, shall be effected:

a) In place not within US judicial district in any manner prescribed for individuals by subsection (f)...takes us back to Rule 4 (f) and Hague Convention. 

3) FRCP Rule 4 (j) - Service Upon Foreign, State or Local Governments: Service upon foreign state or political subdivision, agency, or instrumentality thereof shall be effected pursuant 28 USC § 1608.

b. Convention on Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters (Hague Convention)


1)
Benefit of the Convention:  Planning ahead. It is a simple and certain means of perfecting service abroad.  Once a judment is rendered on such service, its recognition in another contracting state cannot be refused on the grounds of insufficient service.  

1) Article 1: Convention shall apply in all cases, civil or commercial, where there is occasion to transmit judicial or extrajudicial document for service abroad.

2) Article 2: Each contracting state shall designate central authority which will undertake to receive requests for service coming from other contracting states.

3) Article 5: The central authority of state addressed shall itself serve document or shall arrange to have it served by an appropriate agency, either

a) By method prescribed by its internal law for service of documents in domestic actions upon persons who are within it territory, or

b) By particular method requested by applicant, unless such method is incompatible with law of state addressed.


4)
Article 10(a):  If a state does not object, this Convention does not preclude the service of judicial papers through regular postal channels.

c. Volkswagenwerk Aktiengesellschaft v. Schlunk (US Supreme Court, 1988)

1) Facts: Schlunk’s parents were killed in auto accident. Schlunk filed wrongful death action, alleging defects in auto caused or contributed to parents’ death. Schlunk successfully served complaint on Volkswagen of America (VWoA), alleging that VWoA had designed and sold the auto to parents. VWoA answered that they did not design auto. Schlunk amended complaint to include Volkswagen Aktiengesellschaft (VWA) (German corporation). Schluck attempted to serve amended complaint on VWA by serving VWoA as its agent. VWA asserts that service required compliance with Hague Convention.

2) Issue: Whether service on domestic subsidiary is compatible with Hague Convention?

3) Reasoning: Hague Service Convention: Multilateral treaty formulated in 1964.  Primary innovation of Convention is that it requires each state to establish central authority to receive requests for service of documents from other countries. Article 1 stipulates that the Convention is mandatory where there is occasion to transmit judicial documents abroad.  Illinois long-arm statute authorized Schlunk to serve VWA by substituted service on VWoA without sending documents to Germany. Where service is valid and complete under state law and due process clause, our inquiry ends and the Convention has no further implications.

4) Conclusion: This case does not present occasion to transmit judicial document for service abroad within meaning of Article 1. Therefore, Hague Convention does not apply, and service solely under state law was proper.


d.
Effect of Schlunk: When there is a opportunity to select between service the parent corporation abroad under the Hague Convention, or serving the domestic subsidiary under state law, consider eventual recognition.  Will the host state of the parent recognize a judgment based upon substitute service?  Does the subsidiary have sufficient domestic assets?

2. Discovery Abroad: Pretrial discovery has not assumed same importance in other countries and, as result, their systems are not always amenable to extensive depositions and long lists of interrogatories.

a. United States Code

1) USC § 1782 - Assistance to Foreign and International Tribunals and Litigants Before Such Tribunals: US court may order a resident individual to give testimony or statement or to produce document or other thing for use in proceeding in foreign court or international tribunal.

2) USC § 1783 - Subpeona of Person in Foreign Country: Court may order issuance of subpeona requiring appearance as witness before it, or before person or body, designated by it, a national or resident of US who is in foreign country, or requiring production of specified document or other thing by him if court finds that particular testimony neccessary.


3)
 USC § 1781 - Transmittal of Letter Request: The Dept. of State has the power to….receive letter rogatory issued, or request made, by a foreign tribunal, and …. to transmit [US letters of request] to foreign or international tribunals, officers, or agencies to whom it is addressed.  Although this method is possible, the Hague Convention provides an easier and more certain method.

b. Hague Convention on Taking Evidence Abroad in Civil or Commercial Matters

1) Introduction: Provides shorter method of obtaining evidence without proceeding through diplomatic channels.

2) Article I:  “May” beused to obtain evidence abroad. Letter of request shall not be used to obtain evidence which is not intended for use in judicial proceedings, commenced or contemplated.

a) Foreign Pretrial Conceptions: Foreign countries have opinion that US pretrial discovery is something used to determine if there is basis for lawsuit not yet filed or as fishing expeditions. Most countries strictly limit pretrial discovery to specifically identified documents in possession of party. Therefore, any mention of pre-trial discovery should be avoided in a letter of request to a foreign country.

b) Foreign v. US Positions: Foreign countries feel that whatever pretrial techniques US adopts for itself, these tactics may be applied to people or documents outside of the US only with explicit permission; the notion of discovery is seen as a sovereign function.  The US position is that persons who do business in US, or who otherwise bring themselves within US jurisdiction to prescribe and to adjudicate, are subject to burdens as well as benefits of US law, including laws on discovery.


i.
Effect of these positions:  Some foreign states have enacted ‘blocking statutes,’ making it illegal for their domestic countries to comply with US discovery procedures.

3)
Article 10: Compulsion for disclosure of evidence determined by the internal law of the requested state 

4)
Article 12:  Requested state may refuse only if such discovery is a sole function of its judiciary, or if the discovery would interfere with its sovereign interest.


5)
Article 23: Contracting state may at time of signature, ratification or accession, declare that it will not execute letters of request issued for purposes of obtaining pretrial discovery of documents as known in common law countries.

a) Avoid use of “pre-trial” term.

c. Restatement § 442 - Requests for Disclosure:  A balance of interests

1) In deciding whether to issue order directing production of information located abroad, and in framing such order, US court should take into account the importance of investigation or litigation of documents or other information requested; degree of specificity of request; whether information originated in US; availability of alternate means of securing information; and extent to which noncompliance with request would undermine important interests of US, or compliance with request would undermine important interests of state where information is located.

2) If disclosure of information located outside US is prohibited by law in which information or prospective witness is located, 

a) US court may require person to whom order is directed to make good faith effort to secure permission from foreign authorities to make information available, 

b) Court should not impose sanctions except in cases of deliberate concealment or removal of information or failure to make good faith effort attempt to secure documents, and 

c) Court may make findings of fact adverse to party that has failed to comply with order for production.

d. Blocking Statutes: Are designed to take advantage of foreign government compulsion defense (Restatement § 441) by prohibiting disclosure, copying, inspection, or removal of documents located in territory of enacting state in compliance with order of foreign authorities. (ie. Protection of Trading Interest Act of 1980 - UK law preventing corporations from revealing business documents). Some statutes apply through own force, some are invoked, and some are applicable unless waiver is obtained from foreign court.  All statutes carry penal sanctions.

e. Societe Internationale v. Rogers (Interhandel case) (US Supreme Court, 1958)

1) Facts: US claimed property during WWII that were found by the Alien Property Custodian to be owned by, or held for the benefit of German corporation. After WWII, Swiss holding company claimed that it had title to assets, that it owned them at time of vesting, and that as neutral state was entitled to return of property. Swiss brought suit. US government moved for order requiring claimant to make available for discovery a large number of documents held by Swiss bank. Claimant asserted that disclosure of records would violate Article 273 of Swiss Penal Code (Business Secrets Law) and Article 47 of Swiss Banking Law relating to secrecy of banking records. District court dismissed case due to failure to produce documents.

2) Rule & Reasoning: Given extensive efforts at compliance, failure to satisfy fully the requirements of this production order was due to inability neither of its own conduct nor by circumstances within its control.

f. Radio Corp. of America v. Rauland Corp. (Queen’s Bench, 1956): One of the parties to action pending before US court attempted to gain evidence regarding antitrust defense by discovering documents held by 2 UK corporations which were not parties to action. Court made disctinction between direct and indirect evidence.

1) Direct Evidence: Testimony which is nature of proof for purpose of trial is permissable. Can be admitted at trial. Foreign courts will generally allow.

2) Indirect Evidence: Testimony which consists of mere answers to questions on discovery designed to lead to train of inquiry is not permissible. Cannot be admitted at trial. Foreign courts will generally not allow.

h. Societe Nationale Industrielle Aerospatiale v. US District Court for Southern District of Iowa (US Supreme Court, 1987)

1) Facts: Claimant brings action against French aircraft company related to the crash of its plane, which was defective, and the resulting injuries of the pilot and passenger. US court issues discovery motion in accordance with Federal Rules of Civil Procedure. Claimant states that issuance of discovery motions requires conformance with procedures in Evidence Convention. 

2) Issue: Whether US court must employ procedures established in Evidence Convention when litigants seek answers to interrogatories, production of documents, and admissions from French adversary over whom court has personal jurisdiction?

3) Reasoning: Purpose of convention was to establish system for obtaining evidence located abroad that would be tolerable to state executing request nad would produce evidence utilizable in requesting state. Four possible interpretations:

a) Convention is required to be used to be used exclusively. Other discovery procedures are to be excluded whenever evidence is located abroad and needed by US court. Rejected as inconsistent with language and negotiating history.

b) Convention should be utilized first, but not to the point of excluding other procedures. Although the dissent favors this rule, it was rejected as inconsistent with language and negotiating history.  The benefits of this rule are the more favorable foreign relations and more predictable outcomes.

c) Convention should be applied by notions of comity on a case by case basis. This view is taken by the majority, due to the flexibility afforded to US courts and balance given to American litigants. See footnote 25, p. 747.  

d) Convention should be viewed as optional and not as treaty obligations. Convention should be viewed as undertaking among sovereign states to facilitate discovery to which US court should resort to when it deems that course of action is appropriate (ie. non-party to suit with information outside US)

4) Conclusion: Due to non-preemptive intent, Convention does not deprive district court of jurisdiction it otherwise possessed to order foreign national party to produce evidence physically located within a signatory nation.  The application of the convention should thus proceed through a comity analysis on a case-by-case basis.

5)
Practical Effect of Aerospatiale:  Careful lawyers should first use the FRCP, and if objected to, could utilize the Treaty, in order to avoid prolonged litigation on the comity issue (especially considering the vague comity standards in the majority opinion); produces a “delayed first resort.”  However, many states require the Hague Convention as first resort, heightening the federal requirements.

VI. DEALS AND DISPUTES INVOLVING FOREIGN SOVEREIGNS: Sovereign Immunity & Act of State

A. Sovereign Immunity - Jurisdictional Defense

1. Schooner Exchange v. McFaddon (US Supreme Court, 1812)

a. Facts: US citizen attempts to claim title to armed national vessel of foreign country within US territorial waters.

b. Rule & Reasoning: Sovereign immunity. Immunity of state from jurisdiction of courts from another state is an undisputed principle of customary international law. Rooted in the perfect equality and absolute independence of sovereigns. Sovereign states are equal actors in international arena, and general international law requirement that state consent to any rule or application of law to its conduct, lead the notion that one state is not subject to suit in courts of another.

2. Continuation of Absolute Theory of Sovereign Immunity

a. Berizzi Bros. Co. v. Pesaro (US Supreme Court, 1926): Berizzi brings action against the steamship Persaro, which is owned and operated by Italian government, for failure to deliver artificial silk from Italy to New York. Court dismisses due to sovereign immunity.

3. Rise of Restrictive Theory of Sovereign Immunity


a.
Problem:  Sovereign immunity, based upon the absolute independence of sovereigns, directly conflicts with another soveriegn’s “full and absolute territorial jurisdiction.”  This is especially trus since nations have begun to “enter the marketplace.”

a. Tate Letter (Department of State, 1952): Acknowledged international trend from the absolute or classic theory of sovereign immunity to restrictive theory of sovereign immunity. Under this new restrictive theory, parties were not immunized when they acted like private parties, in particular by entering into commercial transactions, they are amenable to suit in countries in which they act or where their acts have effect. Alleviates some of the problems of absolute sovereign immunity, provides deprived private parties that have dealt with foreign countries with legal recourse and prevents foreign states from utilizing unfair advantage in competition with private enterprises.

b. Foreign Sovereign Immunities Act (FSIA)

1) FSIA § 1602 - Findings and Declaration of Purpose: Under international law, states are not immune from jurisdiction of foreign courts insofar as their commercial activities are concerned, and their commercial property may be levied upon for satisfaction of judgments rendered against them in connection with their commercial activities. 

2)
FSIA § 1604 – General Rule:  Foreign state is immune from jurisdiction, with exceptions.

3)
FSIA § 1605-1607 (Esp. 1605(a)(2)):  Exceptions to sovereign immunity, the most common of which is the commercial activity exception.

4. Subject Matter Jurisdiction and FSIA

a. Texas Trading v. Federal Republic of Nigeria (US Court of Appeals, 2nd Circuit, 1981)

1) Facts: Nigeria contracted to buy vast amounts of cement, commodity crucial to construction of infrastructure. Overbought, so docks became clogged with ships waiting to unload. Unable to accept further shipments, Nigeria repudiated its contracts. Nigeria via its central bank changed its letters of credit from irrevocable to revocable.

2) Issue: Whether sovereign immunity defense deprives court of jurisdiction over Nigeria?

3) Reasoning: Sovereign immunity is not a defense in this case. FSIA § 1605 states that a foreign nation shall not be immune from jurisdiction of courts of US in any case in which action is based upon commercial activity. Commercial activity encompasses whenever a government enters into a contract to purchase goods and services. Furthermore, as per § 1605, Nigeria’s activity had a direct effect in US. US district court has subject matter jurisdiction. Constitution Article III § 2 states that each suit between state or citizen thereof and foreign state comes within judicial powers by way of diversity grant. US court has personal jurisdiction. 

4) Conclusion: Defense of sovereign immunity is not available in any of Nigeria’s actions. District court has power to hear claims.

b. Libra Bank Ltd. V. Banco Nacional de Costa Rica (US Court of Appeals, 2nd Circuit, 1982)

1) Facts: Plaintiff makes $40 million loan to Banco Nacional. Included in loan documents was waiver of any immunity from legal proceedings in US. Defendant defaulted on payment of loan and on promissory notes evidencing loan. Bank brought action against Banco Nacional, and a sheriff seized Banco Nacional property located within US.

2) Issue: Whether loan document constitutes explicit waiver of sovereign immunity?

3) Reasoning: Banco Nacional is instrumentality of Costa Rican government. In general, through sovereign immunity, all assets in NYC are immune from attachment. However, should Banco Nacional issue specific waiver, then Banco waives sovereign immunity protection (FSIA § 1610). Waiver was explicit. 

4) Conclusion: Banco Nacional waived its sovereign immunity through explicit waiver.

5. Personal Jurisdiction and FSIA

a. FSIA § 1608: Outlines service, time to answer and notice requirements to satisfy personal jurisdiction over foreign states or its agency.

6. Federal Question and FSIA

a. Verlinden BV v. Central Bank of Nigeria (US Supreme Court, 1983): Question of sovereign immunity is federal question for purposes for subject matter jurisdiction. Actions against foreign sovereigns in US courts raise sensitive issues concerning foreign relations of US, and primacy of federal concerns is evident. To promote these federal interests, Congress exercised its article 1 powers by enacting statute comprehensively regulating the amenability of foreign nations to US suits. Statute must be applied by district courts in every action against foreign sovereign, since subject matter jurisdiction in any action depends one existence of one of its specified exceptions.

B. Act of State Doctrine - Substantive Defense

1. Act of State v. Sovereign Immunity: Sovereign immunity is jurisdictional issue, recognized by international law, which arises only when foreign state or its instrumentality is sought to be made party to litigation or where its property is involved. The act of state doctrine, on the other hand, is a substantive defense with constitutional underpinnings in the seperation of powers which may be raised as defense in litigation between two private parties or even where US is suing a US defendant. It is, however, limited to act which have taken place in a foreign state’s territory.  Issue of act of state goes to merits and is therefore, substantive defense which may be raised even if court has already found to have both personal and subject matter jurisdiction. (or it can act vice versa, and preclude a finding of personal and subject matter jurisdiction, because there would exist no cause of action.  See, IAM v. OPEC)

2. Act of State Before Sabbatino

a. Underhill v. Hernandez (US Supreme Court, 1897)

1) Facts: Revolution occurs in Venezuela in 1892. General Hernandez captured control and forced Underhill (US citizen) to remain in Venezuela and operate water works for two months. Underhill sued Hernandez (recognized as legitimate government of Venezuela) for damages in New York.

2) Rule & Reasoning: Act of state doctrine applies. Every sovereign state is bound to respect the independence of every other sovereign state, and courts of one country will not sit in judgment of acts of government of another, done within its own territory. Redress of grievances by reason of such acts must be obtained through means open to be availed of by sovereign powers as between themselves.

b. Oetjen v. Central Leather Co. (US Supreme Court, 1918)

1) Facts: 1913 Mexican revolution. General Villa captured city and required contribution from inhabitants to support his army. Martinez refused to offer contribution, & General Villa seized and sold Martinez’s furs. Villa sold furs eventually making their way into the possession of Central Leather. Oetjen, as assignee of Martinez’s interest, commenced action in replevin in New Jersey to recover furs.

2) Rule & Reasoning: Plainly this was action, in Mexico, of legitimate Mexican government when dealing with a Mexican citizen, and as we have seen, for the soundest reasons, and upon repeated decisions of this court such action is not subject to re-examination and modification by US courts. The remedy for former owner, or purchaser from him, of property in controversy, if either has a remedy, must be found in courts of Mexico or through diplomatic agencies of political department of our government.

c. Ricaud v. American Metal Co. Ltd. (US Supreme Court, 1918)

1) Facts: 1913 Mexican revolution. General Pereya seized lead bullion from Mexican mining company that was under contract to ship bullion to American Metal Co.. Pereya issued promissory note to American Metal. Pereya sold bullion to Ricaud.

2) Rule & Reasoning: Same rationale as Oetjen. US court will not interven even if property of US citizen or corporation is involved.

d. Bernstein v. Van Heyghen Freres Societe Anonyme (US Court of Appeals, 2nd Circuit, 1947)

1) Facts: Plaintiff (German citizen) alleged that in 1937, he was imprisoned by Nazi officials due to his Jewish heritage. Nazis forced Bernstein to sign over all stock he possessed in German corporation to Nazi official. Nazi official then sold ship owned by German corporation to Belgian corporation. Ship sank. Bernstein attempts to collect insurance money for sunk ship. Bernstein asserts that sale of ship to Belgian corporation was invalid because Beglian corporation knew that Bernstein only surrendered control of stock to Nazi official under duress.

2) Rule & Reasoning: Normally would be dismissed on grounds that confiscation of property by German government in German territory was not subject to review by US courts. However, US Department of State issued memorandum stating executive branches position that claims asserted in US for restitution of confiscated property, relieved US courts from any restraint upon jurisdiction to pass upon the validity of acts of Nazi officials.

3)
Illustrates:  Validity and weight of executive acts and declarations
3. Act of State and Expropriation: The 1st Hickenlooper Amendment

a. Introduction: In 1962 Brazil expropriated assets of subsidiary of ITT, provoking sharp response from Congress. At same time, Brazil’s president was coming to US to request financial assistance. Senator Hickenlooper proposed amendment to Foreign Assistance Act of 1962. It became § 620 (e) (1) of Foreign Assistance Act.

b. 1st Hickenlooper Amendment: President shall suspend assistance to government of any country to which assistance is provided when the government of such country

1) Has nationalized or expropriated or seized ownership or control of property owned by any US citizen or corporation ... not less than 50% owned by US citizens.

2) Has taken steps to repudiate or nullify existing contract or agreements with any US citizen.

3) Has imposed or enforced discriminatory taxes or other exactions, or restrictive maintenance or operational conditions.

4) Unless such government should take within reasonable time to take appropriate steps designed to provide relief.

4. Banco Nacional De Cuba v. Sabbatino (US Supreme Court, 1964)

a. Facts: American commodity broker contracted with Cuban subsidiary of US corporation to purchase Cuban sugar. Congress authorized Pres. Eisenhower to reduce sugar quotas allotted to Cuba. In retaliation, Cuba issues Law No. 851 which expropriated US corporate holdings in Cuba. Money paid by commodity broker for sugar was placed with court. Sabbatino represented US shareholders of expropriated corporation. Banco Nacional represented nationalized corporation, itself.

b. District Court: Found for Sabbatino. US courts would not enforce foreign expropriation decrees which are in violation of international law. Expropriation is not reasonably related to public policy. Nationalization violates international law, because it does not provide adequate compensation for taking of property and was discriminatory, being directed toward US holdings. State Department would not comment.

c. Appeals Court: Affirms judgment. Past cases have recognized exception to act of state doctrine when executive branch announces that it does not oppose inquiry by courts into legality of foreign acts.

d. Supreme Court: Reverses judgment. Act of state is applicable even if violation of international law. Act of state is not compelled by either inherent nature of sovereign authority or by some principle of international law. Act of state does have constitutional underpinnings. It arises out of basic relationships between branches of government in system of separation of powers. The executive branch oversees foreign affairs.

5. 2nd Hickenlooper Amendment

a. Introduction: 2nd Hickenlooper Amendment was passed as reaction to Sabbatino in 1962.

b. 22 USC § 2370: Notwithstanding any other provision of law, no court in US shall decline on ground of federal act of state doctrine to make determination on merits giving effect to principles of international law in case in which claim of title or other right to property is asserted by any party including a foreign state based upon a confiscation or other taking, by an act of state in violation of the principles of international law, including principles of compensation and other standards set out in this subsection.

6. Restatement (Third) Foreign Relations Law § 444: Compromise laid out in 2nd Hickenlooper Amendment is to limit scope of the amendment to (1) claims arising out of expropriations in violation of international law and (2) specific claims to property located within the US, as contrasted to claims for compensation and damages.

7. Alfred Dunhill of London v. Republic of Cuba (US Supreme Court, 1976)

a. Facts: In 1960, Cuba government confiscates business of 5 manufacturers of Cuban cigars. Cuba appointed interventors to continue to operate businesses. Dunhill owed $148,00 to companies pre-expropriation. Dunhill owed another $92,000 for post-expropriation shipments. Dunhill paid $148,000 after expropriation to settle old account. Ex-cigar company shareholders state that Cuba is only entitled to revenue generated after expropriation, Dunhill’s account for $92,000, not Dunhill’s debt for $148,000. 

b. Issue: Whether failure of respondents to return Dunhill’s funds mistakenly paid by Dunhill for cigars sold pre-expropriation was act of state by Cuba precluding affirmative judgment against respondents?

c. Reasoning: Act of state gave full legal effect to 1960 confiscation as it purported to take property located within Cuba. Interventors were accordingly entitled to collect from importers all amounts due and unpaid for shipments after date of intervention. Interventors claimed that they had authority to commit an act of state, that is to keep importers’ mistakenly paid money. Interventors have commercial authority, but not actual authority to commit act of state. Therefore, respondents need to offer evidence that Cuban government, itself, repudiated its obligations.  Concept of act of state should not be extended to include the repudiation of purely commercial obligation (case involving act which is commercial, and not public) owed by foreign sovereign or by one of its commercial instrumentalities. US abandons absolute act of state theory. Instead, embraces restrictive approach with commercial activity exception.

d. Conclusion: Acts by foreign sovereign is no more effective if it is given label of act of state than if it was given label sovereign immunity. Court declines to extend act of state doctrine to acts committed by foreign sovereigns in course of purely commercial operations.

8.

Exceptions to the Act of State Doctrine

    
a.
Bernstein Exception:  Executive authority supports adjucation



b.
No Violation of International Law:  2nd Hickenlooper Amd.



c.
Commercial Activity:  Still disputed, as Dunhill was only a plurality opinion. (Cf. IAM v. OPEC)


d.
Acting entity, although an agent of a state, is legally separate:  Kirkpatrick, Dunhill (“No statute, decree, order or resolution of the Cuban government was offered in evidence indicating that Cuba itself had repudiated its obligations ….. as a sovereign matter.”)

9.
  Act of State as Defense to US Regulatory Legislation

a. Introduction: There is conflict between efforts to protect US competition from events occurring abroad, and potential infringement on executive branches responsibility for foreign affairs. See Antitrust section.

b. Mannington Mills Inc. v. Congoleum Corp. (US Court of Appeals, 3rd Circuit, 1979)

1) Facts: Mannington Mills brought action alleging violation of Sherman Act § 2, that Congoleum obtained patents of Mannington products in foreign country. Action is legal in foreign country and lead to monopolistic activity.

2) Issue: Whether supposedly legal activity abroad is answerable in US courts under Sherman Act?

3) Reasoning: US court does have jurisdiction. US court has jurisdiction when practices of US citizen abroad has substantial effect on US foreign commerce under Sherman Act (See Antitrust section) However, as a substantive defense, the act of state doctrine asserts that there is judicial abstention from inquiry into validity of act of foreign government. However, the court holds that simply ministerial acts such as the issue of patents are distinct from discretionary acts such as expropriation,and does not constitute act of state upon which US courts cannot adjudge.  Congoleum also makes foreign compulsion defense. Foreign compulsion shields parties from antitrust liability when the parties carried out in obedience to mandate of foreign government. Where governmental action rises no higher than mere approval, compulsion defense will not be recognized. It is neccessary that foreign law must have coerced defendant into violating US antitrust law. Defense is not available if defendant could have legally refused to accede to foreign power’s wishes.

4)
Comity and the question of legislative jurisdiction?:  Timberlane Lumber Co. v. Bank of America provides balancing process in determining whether extra territorial jurisdiction should be exercised with due regard given for foreign affairs and comity.

a) Degree of conflict with foreign law or policy.

b) Nationality of parties.

c) Relative importance of alleged violation of conduct here compared to that abroad.

d) Availability of remedy abroad and pendency of litigation there.

e) Existence of intent to harm or affect US commerce and its foreseeability.

f) Possible effect upon foreign relations if court exercises jurisdiction and grants relief

g) If relief is granted, whether party will be placed in position of being forced to perform an act illegal in either country or be under conflicting requirements by both countries.

h) Whether court can make its order effective.

i) Whether order for relief would be acceptable in this country if made by foreign nation under similar circumstances.

j) Whether treaty with affected nations has addressed issue.

4) Conclusion: It was error to dismiss complaint without preparation of record which will alow evaluation of factors counseling for or against exercise of jurisdiction.  


a)
Illustration:  This case illustrate that when limitations on US judicial jurisdiction do not apply, limits on legislative jurisdiction may.  Thus, once act of state, FSIA, and foreign compulsion are declined, the court may still decline adjucation through a flexible comity analysis


b)
See Antitrust section

c.
WS Kirkpatrick & Co. Inc. v. Environmental Tectonics Corp. (US Supreme Court, 1990)


1)
Facts: CEO of Kirkpatrick contracted with Nigeria citizen to get contract to assist with building Air Force base in Nigeria. As reward for contracts, Kirkpatrick would pay 20% commission to 2 Panama entities who would disperse funds as bribes to Nigeria officials. Nigeria law prohibits both payment and receipt of bribes in connection with award of government contract. Unsuccessful bidder brought matter to US court under the FCPA. Kirkpatrick claims defense under act of state doctrine.


2)
Issue: Whether act of state doctrine bars US court from entertaining cause of action that does not rest upon asserted invalidity of official act of foreign sovereign, but that does require imputing to foreign officials an unlawful motivation  (the obtaining of bribe) in performance of such official act?


3)
Reasoning: In every case in which court has held that act of state doctrine applicable, the relief sought or defense interposed would have required US court to declare invalid official act of foreign sovereign performed within its own country. Act of state issues arise only when US court must decide - that is, when the outcome of the case turns upon - effect of official action by foreign sovereign. When that question is not in the case, neither is act of state doctrine. That is situation here.


4)
Conclusion: Act of state doctrine has no applicability here because validity of no foreign sovereign act is at issue.

VII. LEGISLATING MORALITY IN INTERNATIONAL BUSINESS TRANSACTIONS

A. Foreign Corrupt Practices Act of 1977 (FCPA) & 1988 Amendments

1. Introduction: FCPA was Congress reaction to allegations of widespread bribery of foreign officials by US companies. First, concern that nondisclosure left both investors and government agencies with incomplete information on which to base decisions. Second, concern that practice of bribes paid to foreign government officials hurt US business and was inappropriate conduct on ethical grounds.

2. Accounting Provisions: Record-keeping and accounting provisions of FCPA requires public companies keep records that reasonably and accurately reflect disposition of assets of company.

3. Anti-Bribery Provisions: FCPA provisions are enforced by SEC and Department of Justice (there is no private right of action under FCPA). There are six principle elements of violation of anti-bribery provisions. It is unlawful to:

a. Make use of interstate commerce

b. Corruptly

c. In furtherance of offer of anything of value

d. To (1) foreign official, (2) foreign political party or official, or ...

1) Foreign Official: Any officer or employee of foreign government or any department, agency, or instrumentality thereof, or any person acting in official capacity for on behalf of any such government, department, agency or instrumentality.

e. For purpose of inducing foreign official to use influence to affect any act or decision of his government or government instrumentality.

f. In order to obtain or retain business, or direct business to any person.

4. Exception: There is no violation when payment in question is to expedite or secure the performance of routine governmental action (ie. obtaining permits) by foreign official, political party, or party official (ie. grease payments, facilitating payments). Focus is on type of duties performed, rather than on person to whom payment is made.

5. Affirmative Defenses: 1988 amendments added two affirmative defenses to deal with concerns raised in response to 1977 Act.

a. It is not violation when payment, gift ... was lawful under written laws and regulations of foreign country.

b. It is not violation when payment, gift ... was reasonable and bonafide expenditure, such as travel and lodging expenses, incurred by or on behalf of foreign official ... and was directly related to: 

1) The promotion, demonstration or explanation of products or services; or 

2) The execution or performance of contract with foreign government or agency thereof

6. Knowledge Requirement for Vicarious Liability: 1988 amendment to FCPA changes “reason to know” standard for vicarious liability to “knowing” standard; more difficult to establish. Thus, if violation involves payment to another person, who in turn makes actual payment to government official, there is liability only if payment was made “while knowing that all or portion of such thing of value will be offered or given to a foreign official.” Under FCPA conduct is knowing if:

a. Person is aware that such person is engaging in such conduct that such circumstance exists, or that such result is substantially certain to occur; or 

b. Such person has firm belief that such circumstance exists or that such result is substantially certain to occur.

7. Rescission of Eckhardt Amendment: 1988 amendment to FCPA repeals Eckhardt Amendment. Eckhardt Amendment prevented prosecution of employees or agents of US company unless company itself was found to have violated FCPA. Amendment was designed to prevent corporation from using lower-level employees as scapegoats. With amendment repeal protection for employees is revoked.


a.
United States v. McLean (US Court of Appeals, 5th Circuit, 1984): McLean, vice-president of Harvester, was convicted under FCPA of bribing Mexican officials to purchase Harvester turbine equipment in construction of a Mexican national oil company. Harvester was not convicted. McLean, using the now repealed Eckhardt Amendment, overturned his conviction.

8. Red Flags: List of questionable payments compiled by Securities and Exchange Commission and Department of Justice.  pp. 914-915

9. Department of Justice Opinion Procedure and Company Compliance Programs: US company may submit proposed transaction to Department of Justice, through FCPA Opinion Group, for determination of whether conduct would violate present enforcement policy and lead Department to take action. If opinion states conduct conforms to Department’s present enforcement policy, it creates rebuttable presumption of compliance with antibribery provisions of Act. Such opinions have no binding authority on any agency other than Department of Justice.

10. Penalties: FCPA provides that corporation may be fined up to $2 million per violation. An individual may be fined up to $100,000 and imprisoned for up to 5 years. Actual penalties may be larger than these statutory amounts. Federal Sentencing Guidelines provide for fines based either on size of bribe or benefit gained from business result. 

a. Government Sanctions: Federal regulations provide for debarment of government contractor upon conviction of civil judgment for commission of bribery. Department of State regulations on export controls of certain products, licenses and approvals for export can be denied or revoked without prior notice when applicant has been indicted or convicted of violating FCPA.

11. United States v. Liebo (US Court of Appeals, 8th Circuit, 1991): Liebo is sales representative of NAPCO, supplier of military hardware, and was convicted under FCPA of bribing officials of Niger government to facilitate signing of maintenence contracts. Liebo offered Captain Ali Tiemogo of Niger Air Force “some gestures” should he aid NAPCO in securing contract. Tiemogo influenced the Niger president to sign contract. Tiemogo’s cousin, Barke, was a consular at Niger embassy in Washington, DC.  Liebo opened bank account for Barke’s personal use, and gave Barke plane tickets for his honeymoon. To obtain financing from US government, Liebo signed certification that no bribery or gifts were used by NAPCO to obtain Niger contract.  Liebo was convicted for providing Barke with plane tickets and related false statement. Court of Appeals granted new trail due to erroneous jury instructions.

B. International Developments

1. Inter-American Convention on Corruption: Organization of American States concluded convention in 1996, marking first multilateral corruption agreement. Convention requires each contracting state to criminalize the offering and receiving of bribes.

2. Declaration Against Corruption and Bribery in International Commercial Transactions: UN General Assembly offered declaration in 1996. Declaration calls for countries to deny tax deductibility of bribes paid to any foreign official, and  to criminalize bribery of foreign public officials.

3. Guidelines for Procurement under IBRD Loans and IDA Credits: International Bank for Reconstruction and Development adopted guidelines in 1995. Guidelines state that bids on contracts financed by World Bank may be rejected if Bank determines that corrupt practices have been used by bidder. If borrower engages in corrupt practices, Bank can cancel all or portion of loan and contractors who have engaged in corrupt practices may be declared ineligible to compete for future projects financed with IBRD funds.

4. OECD Convention on Combating Bribery of Foreign Officials: OECD has 29 member states.  OECD member states are the largest source of competition for businesses where bribes are an issue. Thus, enactment of legislation in these countries that will criminalize such payments should level playing field in global markets.

a. Recommendation on Tax Deductability of Bribes of Foreign Officials: Member states which allow deductability of bribes to foreign public officials are called upon to re-examine such treatment with intention of denying deductability.

b. Wider and Narrower Than FCPA: By covering payments to obtain any improper advantage, it goes beyond FCPA’s limitation to obtain or retain business. It also exceeds limitations of FCPA by providing no explicit facilitating payments exception and no affirmative defenses (though exception and defense are listed in comments). OECD does not apply to contributions made to political parties, political officials, or candidates. It does not contain “knowledge” standard of FCPA but “intent” standard.

VIII. MOVING FROM DIRECT SALES

A. Forms of Increased Involvement: 

1. Direct Sales: Export from US based on orders received in US;  See Section II

2. Orders through employees abroad

3. Contracting through Foreign Agent/Distributor

4. Foreign Branch Sales Operation,  

5. Foreign Subsidiary 

6. Joint Venture

7. Acquisition of Local Entity

8. Direct Investment in Foreign Market

B.Employees, Agents and Distributors:  Situations 2-3

1.
In each case the sales person represents the US supplier, and implicates a number of host and home country considerations.



2. Host Country Regulation:  


a.
Laws affecting termination and other labor laws


b.
Laws regarding social security benefits


c.
Laws affecting permanent establishment


d.
Laws restricting limitations on post-relationship conduct, e.g. covenants not to compete


e.
Laws subjecting the supplier to judicial jurisdiction

3.
Home Country Regulation:  US Laws with an extraterritorial scope



a.
Export licensing restrictions (see section III)



b.
Foreign Corrupt Practices Act (see section VII)



c.
Antitrust Laws (see section X)



d.
Tax Laws (see section XI)



e.
Employment Laws

(1)
EEOC v. Arabian American Oil Co (1991):  While Congress has the authority to enforce its laws extraterritorially, it is a matter of statutory construction to determine when it has done so.  In the view of the Supreme Court, Title VII of the Civil Rights Act of 1964 does not have extraterritorial reach. (6-3 decision)  NOTE:  This decision has changed, since the amendment of the Act in 1991, and the clearly extraterritorial application to American citizens employed in a foreign country.

(2)
Sumitomo Shoji v. Avagliano (1982):  A NY corporation but wholly owned subsidiary of a Japanese parent was accused of violating Title VII of the Civil Rights Act of 1991.  Because it is incorporated in NY, it is an American corporation, despite its foreign ownership; due to this fact, it is subject to US regulatory employment laws.

C.
Permanent Presence Abroad, e.g. subsidiaries, branches, Joint Ventures, Acquisition and Investment



1.
The Primary Host Country Risks are expropriation and regulatory compliance.  See Investment Abroad and Expropriation (section IX), Antitrust Compliance (Section X), and Tax Compliance (Section XI).




2.
Home Country Risks:  Same as above

IX. INVESTMENT ABROAD 

A. Expropriation-The Ultimate Risk

1. Development of the Right to Compensation

a. Chorzow Factory Case (International Court of International Justice, 1926-1929)

1) Facts: 1919 Treaty of Versailles provides that German government would cede to Poland certain territories including Chorzow. However, 1922 Geneva Convention, which carried out provisions of 1919 Treaty of Versailles, prevented expropriation of property of German nationals. Poland expropriated Chorzow Factory, property of German national, anyway.

2) Issue: Whether country which expropriates property of alien through illegal act must provide reparations?

3) Reasoning: The essential principle, which seems to be established by international practice and in particular by decisions of arbitration tribunals, is that reparation must, as far as possible, wipe out all consequences of an illegal act and reestablish situation which would, in all probability, have existed if act had not been committed. Restitution in kind, or, if not possible, payment of a sum corresponding to value which restitution in kind would bear.

4) Conclusion: Restitution required from Poland for expropriated Chorzow Factory.

b. Hull Doctrine

1) Facts: In 1915, Mexico expropriated agricultural lands in Mexico owned by US citizens without paying any compensation. Results in exchange of correspondence between US Secretary of State, Cordell Hull, and his Mexico counterpart.

2) Hull Doctrine: Applicable precedents and recognized authorities on international law support its declaration that, under every rule of law and equity, no government is entitled to expropriate private property, for whatever purpose, without provision for prompt, adequate, and effective payment therefor.

c. Sources of International Law

1) Statute of International Court of Justice

a) Article 38: The court, whose function is to decide in accordance with international law such disputes as are disputes as are submitted to it, shall apply:
i) 
Treaties ans International conventions establishing rules expressly recognized by contesting states.

ii) International custom

iii)General principles of law recognized by civilized nations.

iv) Commentators and Court decisions, subject to provisions of Article 59.

b) Article 59: Decision of court has no binding force except between parties and in respect of that particular case.

2) Restatement (Third) Foreign Relations Law of US

a) § 102: (1) Rule of international law is one that has accepted as such by international community of states (a) in form of customary law; (b) by international agreement; or (c) by derivation from principles common to major legal systems of world.

(2) Customary international law results from general and consistent practice of states followed by them from sense of legal obligation ...

3) UN Assembly Resolutions: UN Charter

a) Article 10: Except as provided under § 12, UN General Assembly may make recommendations to Members of UN.

b) Article 13: UN General Assembly shall initiate studies and make recommendations.

c) No Legislative Effect: UN General Assembly issues recommendations which have no strict legislative effect. Recommendations serve to establish legal norms, and possibly evidence custom, even though they are not formally binding.

4) UN Assembly Resolutions: An Example

a) Background: After WWII, decolonization leads to tension between developed country corporations and developing countries. Specifically in regards to expropriations. UN General Assembly issues related resolutions.

b) General Assembly Resolution No. 626 of December, 1952: Right to Exploit Freely Wealth and Resources

i)  Issued on basis of maintaining a flow of capital.

ii) US voted against because no protection provided to private investors.

c) General Assembly Resolution No. 1803 of December, 1962: Permanent Sovereignty over Natural Resources

i) Nationalization, expropriation or requistioning ... owner shall be paid appropriate compensation, in accordance with rules in force in the state taking such measures ... and international law. ... national jurisdiction of the state taking such measure will be exhausted ... upon agreement .... settlement of dispute should be made through arbitration or international adjudication.

ii) US votes for resolution.

d) General Assembly Resolution No. 2158 of November, 1966: Permanent Sovereignty over Natural Resources

i) Recognizes right of all countries ... to secure and increase their share in administration of enterprises which are fully or partly operated by foreign capital and to have greater share in advantages and profits.

ii) US abstains due to resolution vagueness.

e) General Assembly Resolution No. 3171 of December 17, 1973: Permanent Sovereignty over Natural Resources

i) ... each state is entitled to determine the amount of possible compensation, and the mode of payment, and that any disputes which might arise should be settled in accordance with the national legislation of each state carrying out such measure ...

ii) US abstains from resolution vote.

f) General Assembly Resolution No. 3201 of May, 1974: Declaration on Establishment of New International Economic Order

i) Full permanent sovereignty of every state over its natural resources and all economic activities...each state is entitled to exercise..nationalization...No state may be subjected to economic, political, or any other type of coercion to prevent the free and full exercise of its inalienable right.

ii) Passed without vote.

iii) US protested lack of compensation clause.

g) General Assembly Resolution No. 3281 of December, 1974: Charter of Economic Rights and Duties of States

i) ...nationalize, expropriate or transfer ownership of foreign ownership in which case appropriate compensation should be paid by the state adopting such measures...shall be settled under domestic law of nationalizing state and its tribunals, unless...otherwise peaceful means be sought

ii) US voted against particular provisions.

d. Texaco Overseas Petroleum Company (TOPCO) v. Libya (International Arbitration Tribunal, 1978)

1) Facts: Libya issued decrees to nationalize all rights, interests, and property of TOPCO in Libya. Exercising provisions under their Deeds of Concession, TOPCO requested arbitration and appointed arbitrator. Libya refused arbitration.

2) Issue: Whether arbitration tribunal has jurisdiction to hear dispute?

3) Reasoning: Parties to contract are empowered to determine choice of law and forum for adjudication. Deeds of Concession contains choice of law clause “... laws of Libya common to principles of international law and, in absence of such common practices, then by and in accordance with general principles of law, including such of principles as may have been applied by international tribunals.” Serves as “stabilization clause” to prevent contracting country from altering laws circumventing contract.  Libyan and international law (international case law, practice, and scholar writings) state that restitutio in integrum, i.e. specific performance, is appropriate remedy.  Otherwise, “reparation must, as far as possible, wipe out all consequences of illegal act and re-establish situation that would, in all probability, have existed if that act had not been committed” (Chorzow Factory). UN General Assembly resolutions concerning natural resources cannot immunize country against contract violations.

4) Conclusion: Settled out of court.

2. Insurance for Political Risk

a. Overseas Private Investment Corporation (OPIC)

1) Purpose: Established and operated by US government with intention of providing investment insurance indirectly encouraging private investment in foreign economies and relieving foreign aid strain on US Treasury.

2) 22 USC § 2194: OPIC insures against:

a) Exchange Controls

b) Expropriation

c) War, Revolution, Insurrection & Civil Strife

d) Business Interruption Resulting Therefrom

3) 22 USC §2197: Lists Eligible Investments Under OPIC
b. Multilateral Investment Guarantee Agency (MIGA):  

1) Purpose: Established by World Bank, but functions as autonomous organization. Serves same purpose as OPIC, i.e. offering investment insurance to encourage private investment in foreign economies

2) Article 11: MIGA insures against:

a) Exchange Controls

b) Expropriation

c) Breach of Contract

d) War & Civil Disturbance
3) Article 12: Lists Eligible Investments Under MIGA  

4) MIGA also offers promotional activities, researching investment flows and incentives, identifying suitable investment opportunities, and provides technical advice and assistance to improve investment conditions.

c. Revere Copper & Brass v. OPIC (American Arbitration Agreement, 1978)

1) Facts: Revere Copper & Brass has insurance from OPIC for their fully-owned subsidiary, Revere Jamaica Alumina (RJA). Insurance was for financing RJA’s construction and operation of “bauxite mining operation” in Jamaica. Revere Brass and Jamaica Government establish agreement stating “...no further taxes, levies, etc., will be imposed...” and other provision preventing future legislation. After completion of RJA facility, Jamiaca institutes additional levies, making bauxite mining financially infeasible. RJA sought remedy through Jamaica courts and was denied. Revere seeks to recover under § 2194 (b) for expropriation. OPIC claims that Jamaica’s actions are not expropriation because Jamaica has not seized physical possession or control of RJA facilities.

2) Issue: Whether Jamaica’s actions constituted expropriation?

3) Reasoning: Prerequisite of OPIC is contract between US and Jamaica government making it international. Contract was internationalized, and international law applies. International law states Jamaica’s action is breach of contract. That breach, i.e. increasing levies, causes Revere to lose effective control of operation and making operation financially unfeasible. Creeping Expropriation: an action taken, authorized, ratified or condoned by the project country government is considered to be expropriatory if it has specified impact on either properties or operations of foreign enterprises, or on rights or financial interests of the insured investor.
4) Conclusion: OPIC covered Revere in regard to Jamaica’s action.

d. Convention on Settlement of Disputes Between States and Nationals of Other States (ICSID)

1) Purpose: Provides alternative to domestic litigation against local or foreign sovereign or diplomatic negotiation of politically sensitive economic matters.

2) Article 1 (1): Establishment of International Center for Settlement of Investment Disputes

3) Article 1 (2): Purpose of ICSID is to provide facilities for conciliation and arbitration of investment disputes between contracting states and nationals of other contracting states.

4) Article 25 (1): ICSID jurisdiction extends to dispute arising from investment, between contracting state and national of another contracting state, when parties to dispute consent in writing to submit to ICSID.

e. Bilateral Investment Treaties (BITs)

1) In General: Foreign investments are not protected under multilateral treatment. However, foreign investment is protected under complex web of over 1300 Bilateral Investment Treaties of varying quality signed by over 160 nations.

2) U.S. Model Bilateral Investment Treaty

a) Article 3 (1): expropriation or nationalization ... (require) ... payment of prompt, adequate and effective compensation.

b) Article  9 (3): Arbitration shall be provided through ICSID.


3)
Effect of BIT’s:  Primary purpose is to protect foreign investment, not necessarily to promote it.  Further, it is hoped that the web of bilateral treaties containing protection against expropriation can lead to the formation of an international custom of full compensation.

f. Evolution of Right to Compensation

1) Restatement (Second) Foreign Relations of US

a) § 187: Just compensation ... must be (a) adequate in amount ... (b) paid with reasonable promptness ... (c) paid in form that is effectively realizable by alien.

b) §188: Compensation to be adequate ... must be ...  (1) under ordinary conditions ... the amount must be equivalent to full value of property taken, together with interest to date of payment ... (2) ... unless special circumstances. 

c) Amount equivalent to value of property taken is fair market value where that can be determined.

2) International Case Law

a) Tribunals generally support full compensation for expropriation and nationalization.

b) Tribunals reject of notion of one particular method of valuation.

c) Tribunals base valuation through broad examination into all facts and circumstances of case.

X. ANTITRUST REGULATION 

A. Antitrust

1.
In General: Foreign transactions are subject to US antitrust laws when they have substantial and foreseeable effect on US commerce.  These laws also prohibit US firms from engaging in anticimpetitive actions in foreign markets, such as:

a.
Excessive Limitations on Competition in Foreign Market: US antitrust laws prohibit distributorship agreements which prohibit other US dealers in supplier’s products from competing in market for those products in foreign country.

b.
All Powerful Dealer: US antitrust laws prohibit supplier from securing exclusive use of one particular distributor which results in excluding other US suppliers from market, especially when, (1) it is illegal under foreign law or commercially impossible for distributor to handle competing US products; or (2) less restrictive alternative was available.

c.
International Backscratching: Supplier distributes products through competitor’s network in competitor’s market. Court scrutinizes agreement to minimize anti-competitive effects asking (1) whether other reasonable arrangements are available, and requiring that (2) arrangement should be strictly limited to products in which two companies do not compete.
B. Statutes and Policies Behind US Antitrust Regulation 

1. Applicable US Antitrust Statutes

a. Sherman Act of 1890

1) § 1: Anti-Restraint Clause - “Every contract, combination ... ,or conspiracy, ... in restraint of trade ... is declared illegal.”

2) § 2: Anti-Monopoly Clause - “Every person who shall monopolize, or attempt to monopolize, ... any part of trade ... shall be deemed guilt of a felony.”

3) § 4: Actions by Government - Department of Justice may bring civil action to prevent or restrain violations.

b. Clayton Act of 1914

1) § 7: Anti-Merger Clause - “No person ... shall acquire ... stock ... of another person engaged in commerce ... where ... effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly.”

2) § 15: Actions by Private Parties - “(A)ny (private) person who shall be injured in his business or property by reason of anything in the antitrust laws may sue ... and shall recover threefold damages by him sustained, and the cost of the suit, including a reasonable attorney’s fee.”

c. Federal Trade Commission Act of 1914

1) § 5: Antitrust Gap Filler Clause - “(Federal Trade Commission empowered to prohibit) unfair methods of competition in or affecting commerce, and unfair or deceptive acts or practices in or affecting commerce, are declared unlawful.”

a) FTC Enforcement of Sherman Act: Federal Trade Commission is indirectly authorized to enforce Sherman Act due to broad wording of § 5.

b) Branch v. Federal Trade Commission (US Court of Appeals, 7th Circuit, 1944)

i) Facts: FTC issued cease and desist order against Branch which utilized false and deceptive advertising in Latin America to attract customers to its correspondence courses.

ii) Issue: Whether Federal Trade Commission Act of 1914  § 5 applied?

iii) Reasoning: Although much of objectionable activity occurred in Latin America, activity was conceived, initiated, concocted and launched on its way in the US. FTC seeks to protect foreign commerce.

iv) Conclusion: Court denied petition to set aside FTC cease and desist order prohibiting firm organized and operated in the US from engaging in certain practices that have been found to constitute false and deceptive advertising abroad.
d. Webb-Pomerene Act of 1918: Permits some joint activity among American exporters of goods that might otherwise constitute unlawful conspiracy under § 1 and § 2 of Sherman Act or violation of § 7 of Clayton Act.

e. Code of Federal Regulations, Title 28, § 50.6: Corporation can apply for certificate of review from Department of Justice’s Antitrust Division which, if granted, would immunize application from civil or criminal antitrust proceedings with respect to conduct specified in, and complying with, the certificate.

f. Wilson Tariff Act of 1894

1) § 73 - Import Antitrust Clause: Makes unlawful agreements among importers which restrain competition or increase the market price of goods imported into this country.

2) § 76 - Remedies of Import Antitrust: Authorizes forfeiture or property “owned under any contract or by any combination, or pursuant to any conspiracy, and being subject thereof ... imported and being within the US.”

h. Foreign Trade Antitrust Improvements Act of 1982

1) § 402 - Export Antitrust Clause: § 1 and § 2 of Sherman Act do not apply to export trade “unless ... conduct has direct, substantial, and foreseeable effect” on trade within the US or on export trade of other US businesses.

2. American Banana Co. v. United Fruit Co. (US Supreme Court, 1909)

a. Facts: United Fruit Co. (NJ corporation) sought to prevent competition and control through monopoly of the banana trade. American Banana Co. (AL corporation) owned banana plantation in Costa Rica. Costa Rica government, instigated by United Fruit, seized American Banana’s plantation, depriving American Banana of its use. 

b. Issue: Whether foreign government actions, at behest of corporation, constitutes actionable claim under US antitrust law? 

c. Reasoning: (Justice Holmes) Issue for the court becomes one of judicial jurisdiction.  Although the courts of the US may find personal jurisdiction over the US corporation, it has no subject matter jurisdiction.  The conspiracy and the seizure both took place outside of the US, thus beyond the territorial reach of US law.  Further, a seizure by a state is not a thing that can be complained of elsewhere in the courts. (Underhill v. Hernandez - Act of State Doctrine).

d. Conclusion: Dismissal.

4. United States v. Alcoa (US Court of Appeals, 2nd Circuit, 1945)

a. Facts: Alliance is an association between Swiss, German, French, British and Canadian corporations formed to limit production of aluminum by allocating production quotas to its different members. Limited is a Canadian firm (with US offices), which is Alliance member. Majority of Limited’s shareholders are also majority shareholders in Alcoa, an American firm.

b. Issue: Whether Alcoa should be charged with Alliance as violating § 1 of Sherman Act?

Did Limited violate § 1 of Sherman Act?

c. Reasoning: (Judge Learned Hand) The ruling expands the holding in American Banana in regard to judicial jurisdiction;  subject matter jurisdiction may be found under the Sherman Act if the ‘effects’ doctrine is satisfied. To establish Limited as violating § 1 of Sherman Act both an intention to restrain trade and an actual effect upon trade are required.

1)
Thus, although a procedural question of jurisdiction, it reaches the merits.  Once the intent is proven, the burden shifts to the defendant to disprove the effects.

2)
Test is Codified in Foreign Trade Antitrust Improvements Act sec. 402.  (See Docs, pp. 302-303)

d. Conclusion: Remanded for further proceedings under intent & effects test.

5. Continental Ore Co. v. Union Carbide & Carbon Corp. (US Supreme Court, 1962)

a. Facts: Canada appoints Electro Met (Canadian subsidiary of Union Carbide, US corporation) to purchase vanadium for allocation to Canadian industries. Electro Met refused to purchase vanadium from Continental Ore. Union Carbide conspired with Electro Met to exclude Continental Ore from Canadian market.  

b. Issue: Whether actions of a corporation to restrain trade, with aid of foreign legislation, violates § 1 and § 2 of Sherman Act?

c. Reasoning: (Justice White) A combination entered into within US to monopolize article of commerce produced abroad was held to violate Sherman Act even though defendant’s control of that production was aided by discriminatory legislation of foreign country. (US v. Sisal Sales Corp.) Conspiracy was laid in US, was effectuated here and abroad, and defendants are not insulated by fact that conspiracy involved some acts by agent of foreign government.

d. Conclusion: Remanded for further proceedings.

6. Hartford Fire Insurance Co. v. California (US Supreme Court, 1993)

a. Facts: Insurance companies use common insurance forms provided by insurance support servuices, Insurance Services Office (ISO). Hartford Fire Insurance (British corporation) is client of ISO. HFI seeks to change provisions in ISO’s commercial general liability insurance forms which are provided to enter insurance industry. Provisions would restrict coverage. Change in ISO’s insurance form would force change on entire industry.  

b. Issue: Whether Sherman Act applies to foreign conduct?

c. Reasoning: (Justice Souter) Issue here contends with the legislative jurisdiction of Congress.  HFI contends that legal conflict between US and British law would result if Sherman Act applied. When applicable foreign and domestic law provide different substantive rules of decision to govern parties’ dispute, a conflict-of-laws analysis is necessary. No conflict exists when a person subject to regulation by two states can comply with the laws of both. Sherman Act is applicable.

d. Conclusion: Remanded for further proceedings.

e. Dissent: (Justice Scalia) Court has personal and subject matter jurisdiction (jurisdiction to adjudicate). Does statute have extra-territorial reach to conduct outside US (legislative jurisdiction)? Presumption against extra-territorial nature of statutes. Boiler-plate of Sherman Act is not enough to overcome presumption. Case law establishes that Sherman Act applies extra-territorially. However, presumption should hold if enforcement would violate international law or jurisdiction would be considered unreasonable. Application of Sherman Act to British corporation is unreasonable and therefore inapplicable.

7.
Jurisdiction Summary

a.
Judicial Jurisdiction: According to the test in Alcoa, courts may have subject matter jurisdiction when there exist both an intention to restrain trade and an actual effect upon trade in the US.  Further, when the act of conspiracy occurred in the US, it is no defense that legislation of a foreign government aided the scheme.  Nevertheless, when an agency of a foreign government is directly implicated, there do exist the defenses of:

1) 
Act of State Doctrine  (See, 1995 Antitrust Enforcement Guidelines for International Operations § 3.33)
2)
Foreign Obligations & Duress: Defendants were obligated to comply with governments’ rules and should not be penalized for acting under duress. (See, 1995 Antitrust Enforcement Guidelines for International Operations § 3.32)


3) 
No Trade to Restrain: Foreign governments’ protective legislation (ie. tariffs) eliminated all export commerce from the US, so none was left to be restrained by corporations.


4)
Sovereign Immunity: Governments were implicated with corporation as to confer shelter of sovereign immunity. (See, 1995 Antitrust Enforcement Guidelines for International Operations § 3.31)
b.
Legislative Jurisdiction: According to Hartford Fire, comity considerations when applying the Sherman Act abroad have been limited.  The issue becomes whether US law conflicts with the applicable foreign law; if no conflict, US law may be applied.  (1995 Antitrust Enforcement Guidelines for International Operations § 3.2)
C. Restraints Involving Governments

1. Example - Primary Products Cartel

a. Facts: Nicaragua and Costa Rica try to organize banana cartel. UF and DM, two US corporations, produce 75% of the bananas in the two countries, and they import 80% of bananas coming into US. Nicaragua and Costa Rica want UF and DM to not utilize Ecuador’s bananas because they will undercut cartel’s pricing. Nicaragua and Costa Rica have hinted that should UF and DM discontinue banana trade with Ecuador or they will nationalize their corporate holdings within their countries.  Will the US firms be liable under the Sherman Act?

b. Possible Defenses

1) Lack of Subject Matter Jurisdiction (1995 Antitrust Enforcement Guidelines for International Operations § 3.12)

a) Act is occurring outside of US.  However, court will probably state that since restraint has direct and substantial effect on US commerce through increased banana pricing and therefore US has jurisdiction.

2) Sovereign Compulsion (1995 Antitrust Enforcement Guidelines for International Operations § 3.32)

a) Danger of expropriation and chances of acquiring compensation must be assessed.

3) Act of State (1995 Antitrust Enforcement Guidelines for International Operations § 3.33)

2. US v. Sisal Sales Corp. (US Supreme Court, 1927)

a. Facts: US corporations created Mexican corporation and secured a complete monopoly of sisal (fiber produced by henequen plant only in Yucatan). Monopoly was obtained through the securing of favorable legislation in Mexico. 

b. Issue: Whether monopoly involving foreign countries violates US antitrust law?

c. Reasoning: Action in violation of US law was between two US corporations, agreed to in the US, intended to cause an actual effect in the US, albeit effected in a foreign country.  

d. Conclusion: Sisal Sales Corp. is liable under US antitrust laws.

3. Goldfarb v. Virginia State Bar (US Supreme Court, 1975)

a.Facts: Virginia legislature authorized highest court to regulate practice of law. Court adopted ethical codes which deal in part with fees. State Bar issued fee schedules, supposedly implementing the court’s ethical codes.

b.Issue: Whether minimum fee schedule for lawyers published by State Bar violates § 1 of Sherman Act.?

c.Reasoning: Court stated in Parker v. Brown (US Supreme Court, 1943) that an anti-competitive marketing program which derived its authority and efficacy from legislative command of state was not in violation of the Sherman Act. Threshold inquiry in determining the anti-competitive nature of state action is whether the activity is required by state acting as sovereign. The fact that state bar is a state agency for some limited purposes does not create antitrust shield that allows it to foster anti-competitive practices of its member states.

d.Conclusion: State Bar violated Sherman Act.

e.
State Action Defense: To gain immunity, state must have compelled or authorized challenged action, and action must have been taken in pursuit of clearly expressed legislative goals.
4. Occidental Petroleum Corp. v. Buttes Gas & Oil Co. (US Court of Appeals, 9th Circuit, 1972)

a.Facts: Occidental Petroleum Corp. provided territorial water rights for oil drilling by sheikdom. Buttes Gas obtains territorial water rights for oil drilling by neighboring sheikdom. After it was learned that Occidental’s territory contained vast oil reserves, the neighboring sheikdom claimed that its water rights actually extended beyond previously recorded areas. The neighboring sheikdom claimed Occidental’s territory as its own. Occidental claims that Buttes instigated this dispute in offshore water rights, and in conspiracy with foreign nations, and prevented their use of the conceded territory, which constituted an restraint on trade.

b. Issue: Whether US court has jurisdiction to adjudicate on these antitrust matters?

c. Reasoning:

1) Buttes Motion: Lack of subject matter jurisdiction under antitrust since no substantial anti-competitive effect upon US commerce .

Court Declaration: Interference with plaintiff’s business of extracting and importing oil into US is certainly direct effect on foreign commerce.

2) Buttes Motion: Lack subject matter jurisdiction on boundary dispute.

Court Declaration: Complaint does not require adjudication of states’ rights to disputed territory.

3) Buttes Motion: Influence on government conduct not within subject matter of antitrust laws.

Court Declaration: A party may petition the government to do what it cannot do privately;  the Sherman Act does not prohibit parties from associating together in attempt to persuade the legislature or executive to take particular action with respect to law that would product a restraint or monopoly. (1995 Antitrust Enforcement Guidelines for International Operations § 3.34)

5) Buttes Motion: Act of State.

Court Declaration 

a) Underhill v. Hernandez: Court stated that courts of one country will not sit in judgment on acts of another government, done within its own territory. Reaffirmed by Sabbatino. 

b) Constitutional Underpinnings: Act of state arises out of basic relationship between branches of government in system of separation of powers. If judiciary acts in task of passing on validity of foreign acts of state may hinder rather than further this country’s pursuit. Court recognizes executive’s primary competency in foreign affairs. 

c) America Banana: Act of state bars claim for antitrust injury flowing from foreign sovereign acts, even if allegedly induced and procured by defendants.

d. Conclusion: Act of state doctrine precludes this court from further adjudication. The questioning of sovereign acts by complaint results in failure to state claim upon which relief may be granted ( § 12 (b) (6) ).

5. Buttes Gas Co. v. Hammer (House of Lords, 1981)

a. Facts: Buttes Gas brought libel and slander case against Hammer, who stated that Buttes participated in backdating documents confirming the expanded claim to jurisdiction over territorial waters.

b. Rule & Reasoning: Resolution of this claim would require adjudication of boundary dispute. Though UK does not have Act of State defense, UK dismisses case on same grounds.

6. International Association of Machinists and Aerospace Workers (IAM) v. Organization of Petroleum Exporting Countries (OPEC) (US Court of Appeals, 9th Circuit, 1981)

a. Facts: IAM sued OPEC, alleging price-fixing in violation of US antitrust laws.

b. Issue: Whether OPEC violates US antitrust laws?

c. Difference between soverign immunity and act of state: In sovereign immunity courts of one state generally have no jurisdiction to entertain suits against state. This rule of international law developed by custom among nations. Custom also leads to restrictive view, exception for commercial activities (one which individual might customarily carry on for profit) of a state. Objective nature-of-act test is applicable in determining whether activity is commercial, and thus not immune. Although the development of natural resources is prime government function, sovereign immunity is not totally applicable in this situation.

1) Jurisdictional Issue (subject matter, in personam).

2) Principle of international law, recognized in US by statute.

3) States, themselves, as defendant may claim sovereign immunity.

4) Limited by commercial activity exception.

5) Ignores underlying purpose of state’s action.

With act of state, US court will not adjudicate politically sensitive dispute which would require court to judge the legality of sovereign act of foreign state. Similar to political question doctrine in domestic law, requires courts to defer to legislature and executive branches when those branches are better equipped to resolve politically sensitive question. 

1) Substantive, not jurisdictional, issue

2) Domestic legal principle, arising from peculiar role of US courts.

3) Private litigant may raise act of state doctrine, even when no sovereign state is party to action.

4) Not diluted by commercial activity exception. Certain seemingly commercial activity will trigger act of state considerations.

5) Does not ignore underlying purpose of state’s action. 

d. Conclusion: Act of state applicable in this case.  “While the act of state doctrine does not compel dismissal as a matter of course, in a case such as this, where the controlling issue is the legality of a sovereign act, and where the only remedy sought is barred by act of state considerations, dismissal appropriate….The issue of whether the FSIA allows jurisdiction need not be decided, since a judicial remedy is inappropriate regardless of whether jurisdiction exists.”

XII. US TAXATION OF EXPORT AND OVERSEAS OPERATIONS 

A. 
Introduction to IRS Tax Code

1. § 61: Gross income defined as all income derived regardless of source.

2. § 63: Taxable income defined as gross income minus allowable deductions (ie. interest on debt).

3. § 367: Recognition of gain in what are otherwise tax-free corporate reorganizations.

4. § 482: Reallocation of income and deductions to division or subsidiary. 

a. Arms-Length Test: In commercial transactions related parties are to deal with each other at arm’s length in order to prevent evasion of taxes and to clearly reflect income.

1) Resale Price Method: Seller determines arms-length price, by establishing price which controlled buyer would have sold it to third party without first altering or adding to the item sold to controlled buyer.

2) Cost-Plus Method: Used when product is incorporated in product sold to final consumer. Seller determines arms-length price by adding to cost of sold product an “appropriate gross profit percentage” plus or minus certain adjustments.

3) Other Methods 

5. § 901-907: Foreign tax credits.

a. US corporation can recover taxes paid to government of foreign country related to foreign division of US corporation subject to limitations. 

b. Limitations: Maximum credit which taxpayer may claim cannot be greater than US tax on the foreign income which generated foreign tax.

6. § 911: Exclusion of income by US citizens overseas.

7. § 921: Western Hemisphere Trade Corporation

8: § 951-964: Subpart F. Most important sections if corporation plans to form foreign subsidiary.

9. § 991-997: Domestic International Sales Corporation (DISC). Important sections if corporation plans to export property.

10. § 1248: Dividend treatment upon disposition of certain foreign corporation’s shares. A part, conceptually, of Subpart F provisions.

B.
The Basic Factors:  Status and Source:  Focus of this section on Corporations



1.
Status of the Taxpayer


a.
Section 11:  Tax is to be imposed on “every corporation,” without limitation on where the corporation is located, doing business, or incorporated.


b.
Section 7701(a)(4): “Domestic corporations” are subject to US taxation on their global income.  This section provides that the term “domestic” is limited to those corporations incorporated under the law of the United States or any state therein.  Thus, the status of a corporation for purposes of taxation is based on a simple place of incorporation test.


c.
Section 7701(a)(5): “Foreign corporations” are any non-domestic corporations.  They are taxed based on US source income, rather than global income.  Thus, one must reference the source tests, below.



2.
Source of the Income


a.
Section 882:  Foreign corporations are taxed on their “taxable income which is effectively connected with the conduct of a trade or business within the US.” This “effective connection” test is set forth in sections 861-865 for specific trasactions.


b.
Normal Commercial Transactions:  Section 861(a)(6) & 862(a)(6):  Title-transfer test.  Thus, one should reference the terms of the contract, e.g. FOB, CIF, to determine where the title has passed.



1)
Problem:  With a formalistic test for status, and a loose standard for source, tax avoidance could result.  Courts have held that a transaction can be structured so as to pay the lowest tax, so long as there is a non-tax, commercial purpose for that structure as well.

C.
U.S. Taxation of Overseas Operations



1.
Export Sales: 



a.
Definition:  Selling Abroad



b.
Tax Implications:  Income taxed at regular, domestic corporate rate.  Section 901 foreign tax credit may apply.



2.
Operations through a Branch




a.
Definition:  Maintaining an office abroad


b.
Tax Implications:  Section 901 foreign tax credit applies (or the alternative Section 164).  Section 482 pricing rules may apply.



3.
Operations through a Subsidiary




a.
Definition: Incorporated under foreign law.  See Section 7701(a)(4), above.



b.
Tax Implications: Income not taxed in US unless effectively connected by source.  Section 902 indirect credit, and Section 482 pricing rules apply.

D.
Basic Tax Planning Strategies



1.
Reduction of the rate of taxation through choice of tax jurisdiction



2.
Deferral of recognition of income in order to delay the payment of tax



3.
Qualification for non-recognition treatment under advantageous tax provisions



4.
Qualification of income as long-term capital gain.

E.
Foreign Tax Credit and Branch Operations, see pp. 1240-1257


1.
Credit and Deduction Alternatives:  It is usually better to reduce the actual tax through the section 901 tax credit, than to reduce the income through the section 164 deduction;  the credit creates a total tax burden equal to that which would have been due in the country with the highest tax rate


2.
What Taxes are Creditable?:  To be creditable, the foreign tax paid must be “substantially equivalent” to the US income tax.  For the factors which aid in this determination, see Bank of America Case, p. 1247.


3.
Who can get the credit?:  It is designed to prevent the same income from being subject to taxation in two different countries, and gives priority to the tax of the host country where the income is earned, and gives a residual right to the country of incorporation to the extent that that rate is higher than the first.


4.
Subsidiary Operations and the Indirect Credit:  The repatriation of income is automatic in the case of a branch, but occurs only through the payment of a dividend in the case of a subsidiary.  Section 902 is intended to treat these dividends as equivalent to operations carried on by a branch, granting a tax credit to income already taxed by the host country.



a.
Opportunity for Deferral:  A foreign subsidiary can accumulate income and defer repatriation through dividends to the parent, thereby deferring US taxation of the foreign source income.

F.

Establishing and Operating Through a Foreign Subsidiary


1.
Subpart F:  Because foreign source income of foreign corporations is not subject to US taxation, and because foreign subsidiaries can produce tax deferral opportunities (above), corporations can establish foreign subsidiaries to avoid taxes.  To account for this, Congress added Subpart F to the Code, providing for the imputation  of income of a foreign subsidiary to a domestic parent corporation, even when no dividend is paid.


2.
Section 482:  A flexible and discretionary tool of the Commissioner to allocate income between two or more related taxpayers, in order to prevent the evasion of taxes and to clearly reflect income.  The ‘control’ element between the related taxpayers is interpreted broadly, and the rule simply requires that transactions between related parties be computed at an “arms length price.”  This is intended to prevent a parent overpaying its foreign subsidiary for services rendered, intending to increase its profit and income which is then taxed at a lower rate.

G.
Bilateral Tax Treaties



1.
Intent:  Like the foreign tax credit, tax treaties intend to mitigate double taxation.


2.
Operation:  The Model Convention approaches the problem of double taxation by eliminating discrepancies in two country’s status and source concepts.  The critical concept of the Convention focuses on “permanent establishment.”  Thus, the convention’s rules preempt the status and source rules of the code, and allows a treaty country to tax profits only if the taxpayer has a permanent establishment in that country, and if those profits are attributable to that establishment.
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