Commercial Terms
UCC Article 2 governs sale of all domestic goods in the U.S.
· United Nations Convention on Contracts for the International Sale of Good (CISG)

· Preempts US federal law, self executing treaty 
· The countries are bound by it unless they expressly opt out

· US ratified with a reservation that UCC would apply unless both contracting parties are from different States. Article 95 1(1)(b)
· UNCITRAL- United Nations Commission on International Trade Law

· Unification and harmonization of international trade law.

· Reduce legal obstacles to international trade & promote orderly development of new legal concepts.

· Model Law on International Commercial Arbitration & Electronic Commerce

· UNIDROIT – International Institute for the Unification of Private Law 

· The Principles of International Commercial Contracts 
· Apply to all contracts not just sale of goods 

*CISG APPLICATION

* Only for the sale of goods 

* Goods must be international and a minimum amount of contact with a contracting State.

* International- both the sellers and buyers places of business are in different countries 
* Place of business is not clearly defined and can be a problem when parties have more than one place of business
CISG 10(a) The place of business having the closest relation to the K and its place of business.
· Look at the relationship to office-transactions

Chapter 4 Agreements for Int’l Trading of Goods 

4.0 Basic Transaction 
Seller’s risk:

· wants assurance of payment 

· Type of currency used, hard currency or soft, currency of the selling nation vs. buyer’s currency 

· Sales agreement must specify currency 
· Cultural and legal systems of the other party

· What law governs the contract?
· Domestic law of the seller’s state or buyer’s state

· Whether a treaty or multilateral convention applies 

Buyer’s risk 

· does not want to pay for the goods unless they have arrived or at least have been shipped

· Worries whether the goods meet quality & quantity requirements of K.

· Possible to enlist intermediaries like 3rd party inspection certificate 

International Response to the Risks 

· Assign foreseeable risks of the transactions as clearly as possible in the contract.

· F.A.S., C.I.F., F.O.B., vessel non-negotiable bill of lading, negotiable draft (or bill of exchange), confirmed & irrevocable letter of credit.

· Defined in International Chamber of Commerce, INCOTERMS (International Rules for Interpretation of Trade Terms), & Uniform Customs and Practice for Documentary Credits. 
· Break down large risks into small measurable risks 

· Letter of Credit – device to assure that seller will be paid upon shipment of the goods. 

· 3rd Party Inspection Certificate may re-establish buyer’s position

Pg. 50 How is a documentary sale set up by the parties? 
(1) Sales contract btw buyer and seller 

(2)  letter of credit contract btw buyer’s bank & seller 

(3)  bill of lading contract btw seller and the carrier 

Problem 4.1 Alpha (buyer) Santa Claus (seller)

A requests a Proforma Invoice which should state the cost of all components of the international sale.  


* A can also indicate sale terms e.g. payment & shipping terms, preferred method of handling, & insurance during transit. 

SC responds w/ Proforma Invoice gives multiple price options to Alpha

F.O.B. (Free On Board) purchase by A = pay the list price of the toys including the cost of packaging them.


* A would also be responsible for cost of shipping & risks of transportation from SC’s factory.  


* Buyer inspects goods before or accepting or paying for them.

F.A.S. (Free Along Side) – Price would include the price F.O.B. SC plant and the costs of transporting within the U.S. from SC to the port facility of NY.


* Seller’s duty would cease when goods are “along side” carrier to final destination


* Buyer pays against the documents 

C.I.F. (Cost Insurance & Freight)– Price of the goods delivered to the Final Destination point.


* Includes F.A.S. price, ocean freight, and insurance covering the goods during the voyage 


* SC bears the freight charges & potentially insurance until the goods get to the final port destination. 


* Requires the buyer to pay upon receipt of documents, bills of lading, usually before the goods arrive.
C. & F. (Cost & Freight)- Price term used if Alpha did not want SC to purchase insurance coverage during the voyage. 


* SC bears the cost of the freight charges & potentially insurance until the goods arrive at the destination port.
A then sends a Purchase Order to SC. 

PO can be an offer, or an acceptance of an offer contained in the Proforma Invoice

· Depends on what law applies 

Letter of Credit 
· Promise by Buyer’s Bank to Seller that Buyer’s Bank will pay sales contract amount to Seller, if Seller produces the documents required by sales contract.

· These documents (Negotiable bill of lading) prove Seller shipped the goods required under the K.  

· Irrevocable Letter of Credit (typically used in a documentary sale)

· Confirmed Letter of Credit- promise from Seller’s bank to Seller that Seller’s Bank will pay the contract amount to Seller if Seller produces the required documents evidencing shipment of the goods. 

· Seller has a promise of payment for goods from a local bank before the shipment of goods 

· Buyer must provide its Bank with copy of its Purchase Price or the Proforma Invoice so Bank will know what documents are required by sales contract. 
· Buyer’s Bank takes risk that Buyer may not have funds to pay but has local remedies against buyer 

· Seller’s bank takes risk that Buyer’s Bank won’t pay but has action against foreign bank through banking channels. 

· If Seller’s bank does not perform, it can seek enforcement through domestic courts. 

Seller Ships the Goods 
· After receiving the letter of credit contacts a freight forwarder to work out details of shipment 

· Dock receipt issued by carrier that covers the goods until a vessel arrives 

· Bill of lading issued when goods loaded on board of vessel 

· K btw the Carrier & Manufacturer 
· Filled out to conform to the letter of credit (description of goods, weight, amount, markings).

· Carrier promises to take goods to named destination & Seller promises that carrier’s fee is paid. 
· Pre-paid: seller has already paid; collect- buyer must pay upon receipt 

· Non- negotiable Bill of Lading (straight)- Carrier promises to deliver the goods only to person named as cosignee or to person named by the cosignee
· Not appropriate for documentary transactions  b/c straight B of L does not control the goods.  (p.72)
· Negotiable Bill of Lading (order)- Carrier promises to deliver goods only to the person who is in possession of bill of lading, properly indorsed. 
· Letter of credit transaction requires Negotiable B of L
· Clean on Board- Goods on board the carrier 
Confirmed Letter of Credit gives Seller three promises of payment: buyer, buyer’s bank, and seller’s bank. 
Payment of Seller 
Draft- is the payment device submitted to the bank. 

· Seller draws on Buyer’s Bank ordering Bank to pay Seller (itself) from funds in Buyer’s account. 

· It is possible to draft from Seller’s bank, depends on language in the letter of credit

· Payable “to order of Seller” = negotiable draft. 
· Time draft – drawee does not need to pay upon receipt but does have to accept the time draft at presentment. 

· Acceptance= promise to pay at a later date & deprives acceptor of most defenses against payment. 

· Seller presents the endorsed by (seller) draft & negotiable bill of lading to local bank; this bank pays on the documents. 

· Local bank “presents for payment” endorsed draft w/ required docs to foreign bank.  Foreign bank credits local bank’s account, then advises buyer docs have arrived & that payment is due under letter of credit. 

· Foreign bank holds on to documents until buyer pays.  Buyer cannot get the goods until pays the Bank. 

· Buyer uses the negotiable bill of lading properly endorsed to obtain goods from carrier. 

· Buyer pays before arrival of goods, if goods do not arrive protected by Insurance Certificate. 

4.1 Formation of an International Transaction: Insulation to Germany 
Is there K formation?

1. What law governs the contract formation? 

2. What substantive law is chosen by the applicable rules?

* Page 89 # 9

CISG- Adopted by US & Germany displaces UCC where applicable

· If US law governs see UCC §§ 1-105, (chose of law rules) 2-207 (governing terms), 2-314 (warranty), 2-315, & 2-316.
· RST applies if not for the sale of goods 

E.E.C. Convention
* uniform law on choice of law in contract.  9 member states signed & negotiated it. (Germany).

* 3 Basic Rules for determining applicable law 


1. Parties are free to choose law applicable for their contract 


2. In the absence of choice, the K is governed by the law of the country w/ which it is most closely connected. 


3.  K is valid if it satisfies requirements of above, or of the country where it was concluded. 

Applicable Law in the Absence of Choice 
· Article 4 of Convention on the Law Applicable to the Contractual Obligations

· Possible to take account of factors supervened the conclusion of the K. 

· Article 4(4) K for carriage of goods are presumed to be most closely connected w/ a country which is both that of the 
· PRINCIPAL PLACE OF BUSINESS of the carrier & also either 

· The Place of Loading/ discharge, or   
· The principal place of business of the cosignor (seller).

· Article 4 (2) for contracts not for goods- rebuttable presumption that K is most closely connected w/ the country where the party to effect the “characteristic performance” of the K has his habitual residence or, if a corporation, its central administration location.
· K entered into through course of trade or profession of party to effect performance, then applicable law is presumed  to be the country of that party’s principal place of business, or where performance is to be effected. 

· Characteristic performance 
· Is NOT payment of money in bilateral Ks 

· It is performance of obligation for which payment is due

· Generally presumption in favor of Seller’s place of business. Article 4 (2).

RST, Conflicts of Law pg. 80-81
§ 6 Choice Of Law Principles 

§ 188 Law Governing in Absence of Effective Choice by the Parties
Contract Terms
UCC § 2-207(1) Applies to an acceptance that states terms additional to or different from those offered.


§ 2-207(2) additional terms become part of the contract but not different terms


§ 2-207 (2)(b):  contract can be formed under 2-207(1) even though the acceptance includes additional terms that materially alter the offer. 

· neither term becomes part of the K because they are different

· Then can be filled in by UCC gap fillers 
· Roto-Lith case: buyer sent offer-purchase order-to seller. Offer was silent to warranties.  Seller returned an acknowledgement that contained a disclaimer. Crt. Found seller’s doc was “expressly conditional” and not an acceptance but a counteroffer.  Counteroffer accepted, accepted by buyer’s performance in receiving and using the goods.  Seller got all his terms.
· 2-207(3) gives rule as to what terms govern: those which the documents agree, filled in by gap fillers. 
Business Transactions in Germany (FRG)

· K= offer & acceptance by both parties 

· Offer: Declaration of the offeror must contain a commitment not just an opinion.  Once an offer is made, the offeror is bound by it, he can’t withdraw it. 

· Bound for a reasonable time or specified time of offer. 
· Face-to-face or telephone offers must be accepted immediately.
· Offer expires if it is rejected or not accepted by offeree.
· Acceptance: unreserved & unconditional, mirror image of offer.
· Any restrictions or changes is treated as a rejection, & a counter offer requiring acceptance. 
· Accept the new offer by performance or silence if it is good faith.
· If both parties perform under K w/out express acceptance German courts apply both parties’ general terms to the extent they are the same & apply statutory law to questions where the standard terms differ. 
· Means used for acceptance can’t be slower than those used for offer.
· Letter of confirmation (commercial letters of confirmation): order accepted with an order confirmation.  Where there is no K, and no formal acceptance the letter of confirmation determines the final content of the K, unless the receiving party objects (1-3 days after receipt). 

· Any ambiguous terms are construed against the sender.
CISG Convention on International Sale of Goods p.91
*US ratified this w/ one declaration.

* CISG Article 95 that it “will not be bound by subparagraph (1)(b) of Article 1.

* Germany says people who make a declaration under Article 95 are not considered contracting states. 

Article 19 of CISG Resolves the battle of the forms dilemma
· Does not recognize a contract when a material term is included in the acceptance. Instead the modification is construed as converting the acceptance into a counter-offer.

· UCC would find a K based on prior terms & the modification would be stricken. 
· Material terms under CISG: Price, payment, quality & quantity, place & time of delivery, extent of one party’s liability to the other, settlement of disputes.
· German court found notice to be nonmaterial  

Filanto v. Chilewich p. 93
Issue: Was there an agreement to arbitrate?

· Failure to object to the arbitration clause in a timely fashion. Made the arbitration clause binding b/c the offeror had begun performance. 

· CISG 18(1) “A statement made by or other conduct of the offeree indicating assent to an offer is an acceptance.” 

· 8(3) in light of the extensive prior dealings btw the parties, Filanto under a duty to alert C in a timely manner to its objection.

· “other conduct” was interpreted to mean F’s silence & crt ruled accepted by silence. 
Fictional assent rule- last formal declaration exchanged btw parties be given effect in its entirety. 

UNIDROIT PRINCIPLES of International Commercial Contracts  pg. 98
· Based on CISG but differs in 3 main ways:

· 1. Broader in scope, applies to commercial Ks not just for goods. And deals w/ issues of validity.

· 2.  Deals w/ Battle of Forms differently 

· 3. Acts as a RST not a treaty for adoption

Function of UNIDROIT
· Avoid a deadlock in choice of law provisions

· Primary source of adjudication of any dispute under a K.

· Neutral Resource to apply 

· Battle of the Forms 3 parts: “standard terms” whether on printed form or reference binds the parties; “surprising standard term” is ineffective unless it is expressly accepted by the party adhering to the term. 
· Conflict btw standard term and non standard term, standard term prevails.

· Not adopted by courts and not easily accessible to attorneys, application is limited.

CISG 6 Allows parties to agree to derogate from any provision of the Convention. Article 35(2) supports that ability to limit obligations concerning quality of goods.
· implied warranties under UCC are superceded by CISG terms.

· Article 10(a): If more than one place of business, place of business is that which has the closest relationship to the K & its performance, having regard to the circumstances known to or contemplated by the parties at any time before or at the conclusion of the K. 
· Article 74 relates to damages

4.2 Commercial Terms, Bills of Lading and Insurance –Books to Bath p.104 

Problem 4.2 

Sam K w/ Bill F.O.B. Savannah governed by INCOTERMS 

Sam K w/ Howard C.I.F. governed by INCOTERMS

Q 1:  Is Sam supposed to arrange for the transportation of the books to Bill, or is that Bill’s responsibility?
Under F.O.B., Bill is responsible for paying the shipping from Sam’s wharehouse to Bill.  Bill will also be able to inspect the goods. 
Q2:  If Sam does arrange the transportation for Bill (as a favor or otherwise) & Bill is supposed to pay the freight charges, how can Sam assure himself that Bill will do so?

Sam can make sure he gets a letter of credit from Bill’s bank ensuring payment for the goods.  Also, the bill of lading can contain the specific items Bill must present for payment.  Sam can be extra careful and get a confirmed letter of credit from his own bank.
Q3:  Is Sam supposed to arrange for insurance on the books to Bill during transit or is that Bill’s responsibility?
· Insurance is Bill’s responsibility. 

Q4: Does anyone need to obtain insurance on any of the books sent to Bill? After all, if these books are damaged, it will be due to negligence of the carrier, so carrier would be liable for any loss or damage.  Thus, Sam wants you to assure him the insurance is an unnecessary expense. 

A: Inspect them while on Board.  To ensure that they were not damaged prior to loading them aboard the carrier.  This way, Sam will not be liable.

Q5: After discussing this problem with Sam, it becomes clear that Sam wants to load all the books for both Bill & Howard into one container, obtain one bill of lading to cover them, and ship them off to Bill and Howard jointly.  Can Sam do this?  If not, please explain why.
· One problem is that there are two different types of contracts.  Who would be paying for the insurance and shipping? If the books were not separated by order then it becomes difficult to make sure each party receives their order.

· Also, under C.I.F. where the bill of lading is tendered to the buyer, it must relate only to those goods which the buyer has agreed to buy; if it covers other goods as well, the buyer may refuse to tender payment. 
Q6:  Will either Bill or Howard have a right to inspect the goods before accepting or paying for them?
Bill under a F.O.B. contract has a right to inspect the goods before he pays for them.  Howard will have to pay upon receiving the documents, this typically means the bill of lading. 

Q7:  Sam also wants to know whether to get negotiable or non-negotiable bills of lading. Should they be issued to the bearer or to order?  If, to order, to whose order?
Sam should get a negotiable bill of lading.  This is standard form for a sale of goods transaction.  If Sam makes it out to order, then only the person who has possession of the bill of lading can claim the goods.  If Sam uses a non-negotiable bill of lading, it would be meaningless because it would not represent the title to the goods.  Also, under C.I.F. unless otherwise agreed, the seller must issue a negotiable bill of lading, allowing the buyer to transfer the goods prior to receiving them, i.e. en route. 
The “to order” should be made out to the seller.  The seller upon payment endorses it over to the buyer so the buyer can get the goods. 

Q8: Should Sam accept documents that are stamped by the carrier “On Board, Shipper’s Load, Weight & Count.” And Contents Unknown? 

· Even if the clerk stamped it as being shippers weight, etc. they are still not completely absolved from liability should something go wrong.  

· Under the Tetley case, the carrier must make a “Reasonable” inspection of the goods.  Since this is a shipment coming from the US, COSGA rules must apply.

· Under INCOTERMS,  in a C.I.F. transaction, the seller must provide the buyer with a clean bill of lading. 
· Clean Bill of Lading- One which bears no superimposed clauses expressly declaring a defective condition of the goods or packaging.

· The following clauses do NOT convert a clean to an unclean bill of lading;
· 1. Clause which do not expressly state that the goods or packaging are unsatisfactory, e.g. second-hand, used drum, etc.
· 2. Clause which emphasize the carrier’s non-liability for risks arising through the nature of the goods or the packaging
· 3.  Clauses which disclaim on the part of the carrier knowledge of contents, weight, measurement, quality or technical specification of goods.

This means, Sam will still be able to ship the books with this stamped on the boxes.  It does not cause the bill of lading to be unclean. 
Relationship of the carrier and its customers
US Carriage of Goods by Sea Act (COGSA)

England based on the Hague/Visby Rules 

Differences btw 

1. Mandatory laws of a state which are binding on the parties & may not be set aside by contractual clauses, Example COGSA & The Pomerene Act.

2.  Optional laws of a state which may be subject to contrary contractual clauses, Example UCC & CL of contract.

3.  Trade Customs and usages which arise out of contractual terms and do not arise out of the law of a state. Example INCOTERMS
P. 107 SCHMITOFF, EXPORT TRADE 
* f.o.b. UCC 2-319 P. 1017 Supplement 

Only used with a stated price term, it is a delivery term under which: 

· When the term f.o.b. is the place of shipment, the seller must at that place ship the goods in the manner provided in 2-504, and bear the expense and risk of putting them into the possession of the carrier; or 

· F.O.B. place of destination, seller must at his own expense and risk transport the goods to that place and there tender delivery of them in the manner provided in Article 2-503;
· When under either (a) or (b) the term is also f.o.b. vessel, car or other vehicle, the seller must in addition to his own expense & risk load the goods on board.  If the term is F.O.B. vessel, the buyer must name the vessel and in an appropriate case the seller must comply w/ the provisions of this Article on the form bill of lading (2-323).

Types of F.O.B. Clauses p. 108 

· 1. Strict or classic f.o.b. : Buyer nominates suitable ship. 

· Upon ships arrival seller loads the goods on board under contract of carriage by sea which is entered into btw seller/carrier.  The K is made for the buyer’s account.

· Seller receives bill of lading, transfers to the buyer.

· Marine insurance is normally arranged by the buyer directly, but he may ask the seller to do so. 

· 2. F.o.b. contract w/ additional services 
· Shipping & insurance arrangements are made by the seller on account of the buyer.  Seller nominates a suitable ship.
· Seller enters into K w/ carrier puts goods on board, & transfers bill of lading to buyer.

· 3.  Buyer contracting w/ carrier 
· Buyer enters into K with carrier directly or through forwarder.

· Buyer picks the boat, seller loads the goods.

· Bill of lading does not pass through the seller’s hands goes directly to the buyer usually through the forwarder.

When the risk passes F.O.B. v. C.I.F., C.&F.
* F.O.B.: The passing of the risk occurs at shipment, and another critical point for the costs of carriage and insurance, which occurs at the port of destination.
Inspection

· Under § 34 Sale of Goods Act 1979, seller tendering delivery must generally give the buyer a reasonable opportunity of examination. 

· CIF k is contrary to his provision, buyer cannot refuse to pay on tender of documents merely b/c he has had no chance to inspect the goods.
· Inspection Certificates may protect buyers from not getting goods they contracted for, however sellers are specifying in the sale contract that the representation in any Certificate shall be final & binding on the buyer.

· Thus, if there are non conforming goods shipped, but the Certificate indicates otherwise, the buyer is bound by the description in the certificate.

INCOTERMSp. 112-118
Free On Board  ( named port of shipment) 

· Seller delivers under the contract when the goods pass the ship’s rail at the named port of shipment.

· Seller required to clear the goods for exports 

· The buyer has to bear all costs & risks of loss of or damage to the goods from that point. 

· This term only used for sea or inland waterway transport.
SELLERS OBLIGATIONS
A1 Provision of goods in conformity w/ the contract 

· Seller must provide goods & commercial invoice, or its equivalent in conformity w/ the contract of sale & any other evidence of conformity which may be required by the contract.

A2 License authorization and formalities 

· Seller must obtain at his own expense & risk any export license or other official authorization & carry out where applicable, all customs formalities necessary for the export of the goods. 

A3 Contracts of carriage and insurance 

· Contract of Carriage – NO obligation 

· Contract of Insurance – No obligation

A4  Delivery 

· Seller must deliver the goods on the date or within the agreed period at the named port of shipment and in the manner customary at the port on board the vessel nominated by the buyer.

A5 Transfer of risks 

· Seller must bear all risks of loss of damage to the goods until such time as they have passed the ship’s rail at the named port of shipment. 

BUYER’S OBLIGATIONS
· B1 Payment of Price- Buyer must pay the price provided in the K sale.

· B2-  Buyer must obtain at his own expense import license

· B3- Contract of Carriage- Buyer must contract at his own expense for the carriage of the goods from the named port of shipment.

· Contract of Insurance- No obligation

· B4- Must take delivery of goods when they have been delivered in compliance w/ A4.

· B5 Transfer of Risks- Buyer has the risk for all damage or loss after the goods pass the ship’s rail at the named port of shipment, & 

· From the agreed date or expiry of the agreed period for delivery b/c he fails to give notice, or the vessel nominated by him fails to arrive on time, or is unable to take the goods.

COST, INSURANCE, FREIGHT (CIF) only used for waterways 
· Seller delivers when goods pass ships rail in the port of shipment.

· Seller must pay costs & freight necessary to bring the goods to the named port of destination BUT risk of loss or damage to the goods, as well as additional costs accruing at time of delivery, are transferred from seller to buyer.

· Seller must also procure Marine Insurance against buyer’s risk of loss of damage during carriage. 

· Contract of Carriage- Seller must contract on usual terms at his own expense
· This contract gives the buyer legal action against carrier for any damages, non delivery, etc.
· The contract can contain NO gaps, it must cover entire voyage
· Seller needs to give buyer a transferable bill of lading, anything else not otherwise agreed to can place the seller in breach under INCOTERMS.
· Contract of Insurance- Seller must obtain insurance

Sea waybill- Receipt of goods & is evidence of the terms of the K of carriage.  Not a document of title, the cosignee only need show ID to pick up goods. 
· Goods CANNOT be sold en route through transfer of the document.

· Advantage- no presentation of the document required to pick up goods.

Multi-Modal Transport Bill of Lading 

· K btw shipper & carrier for the carriage of goods involving at least 2 different modes of transport. 

· Not clear that it can transfer title to goods during transit b/c some doubt as to whether it represents the title. 

Electronic Bill of Lading 

CMI system- holder of a private key wants to transfer goods, carrier issues new key to the goods.   Only one person can be in possession of a key at a time. 

Problem- requires carrier to be the go to person. 

SEADOCS system- put the bank as central entity, acceptor of all bills of lading, & registrar of all transfers. Traders did not want to give pwr to the banks. 

BOLERO- central register will be a trusted 3rd party independent of the shipper, carrier, & buyer.  

Hague/Visby Rules b

· In force in most of the world’s shipping nations.

· US applies COSGA (domestic law of Hague/Visby) to inbound & outbound shipments
· No carrier non responsibility clauses allowed in bills of lading, but a cap on damages.
· Shipper can overcome cap by including the “nature & value” inside the bill of lading
· COSGA has a limit of $500 per package 
Berisford Metals Corp. v. S/S Salvador p. 131 

· loss of 70 tin ingots valued $483, 214.90 

· D wants to limit damages to 500 per container = $35k under COSGA

· ISSUE: should a carrier that issues a clean on board bill of lading erroneously stating that certain goods have been received on board when they haven’t be able to limit its liability?
· The carrier cannot limit its liability regardless of whether they acted fraudulently when they indicated all the goods were on board. 

· Carrier makes a representation in a bill of lading as to its own conduct it is held to a higher standard.
Chap. 4.3 WARS & OTHER FRUSTRATIONS P. 136 
p. 138 What should Jean do?
1. Cancel the contracts with Gulf Refinery, Constant Carrier and Javert, each on the grounds of impossibility, or frustration, or commercial impracticability. This would lead to no profit, but also no loss to Jean if successful—but only if failure to perform each contract were excused through some legal doctrine. 

2. Perform the contract to deliver the oil as soon as possible (March 10) and require Javert to accept the oil, even though delivered late, on the grounds of impossibility, or frustration, or commercial impracticability.  This would lead to a loss on the contract (but a bearable loss), if successful but only if Javert can be compelled to accept late delivery. 

3.  Cancel the contracts w/ Gulf Refinery and Constant Carrier, but buy substitute oil on the Rotterdam spot market and deliver the substitute on Feb. 1, as per the contract.  Jean would then face bankruptcy, so this alternative should be recommended only if no other feasible course of action.


That is, unless Gulf is not excused from performing due to the fire, and is already in breach for failure to deliver on Nov. 1, and is liable to Jean for sufficient damages to cover the losses created by purchasing on the Rotterdam market. 

UCC 2-615, CISG 79.
First step in analysis is to determine what law governs each contract.

Jean (US) to Javert (France)

· Jean obligated to provide Javert w/ 100,000 tons of heating oil on or before Feb. 1 c.i.f. Marseilles, France
· Price is fixed & there is no escalator clause 

· Contains an excuse clause from E.C.E. Contract 312 (General Conditions for the Export or Import of Fuels):

· Any circumstance beyond the control of the parties which a diligent party could not have avoided and the consequences of which he could not have prevented, shall be considered a case of relief where it intervenes after the formation of the contract and prevents its fulfillment whether wholly or partially. 

Facts 
· Javert says he will refuse delivery of oil after March 1.

· K cannot arrive before March 10

· Jean can cover by purchasing oil on the spot market but will likely go bankrupt as a result. 

Contract provides for relief under E.C.E. 312
· Jean could not have avoided the fire at the refinery which caused the delay.  It was not foreseeable.  The delay prevents fulfillment of the contract partially because Jean can still get the oil to Javert just not in time under the contract.

· It is possible for Javert to cover the goods by purchasing the ones from the spot market and then seek reimbursement from Jean.
CISG:  Both France and the US are signators to CISG. That would make it applicable.
Essentially, Jean will have to argue that the situation with the refinery fire and then the Iran-Iraq war has caused the fulfillment of the contract to be impracticable.  Cost alone, is not enough to warrant excuse, but that coupled with time delay as well as change in the original contract terms should be enough to excuse Jean from liability.
UCC

If the UCC applies then Jean will want to argue impracticability because he will have a delay in delivery.

French law 
If French law applies, the only way Jean will be excused is if there is absolute impracticability to perform the contract.  Since, Jean could substitute the oil with that from Roderdam, performance is not impracticable.   So, he will not be excused. 
Jean (US) with Gulf Refinery (Araby)

· Delivery of 100,00 tons of heating oil to Jean in Araby by Nov. 1

· Price is F.O.B. Refinery in Araby & is payable in dollars

· Force majeure clause: Seller is excused from performance while the performance of the K remains impracticable.

Facts 
· Fire at the plant almost destroyed its production capacity, but it is in the process of being repaired and brought back to bormal.

· Refinery informed Jean that there will be a 3 month delay in delivering 100,000 tons.

· Jean says the market for heating oil ends on or about March 1.

Analysis 

1. What law applies?


A. the force majeure clause can apply, in which case, it explicitly lists fire as something that would relieve the seller of his obligation.

B.  CISG can apply but it is not clear that Araby is a contracting party. Assuming that it is a contracting party, then under CISG, article 79, Jean will want to have the contract declared impracticable. 


In order for the contract to be impracticable, Jean will have to prove the following: 
(1) the failure was due to an impediment beyond his control, in this case the fire at the refinery, reducing the raw material supply is beyond his control.

2. That he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract.  This may be a problem because Jean specifically includes fire inside of the force majeure clause, meaning that they considered it.  However, the fact that it is listed as a way to get out of the contract does not mean they anticipated it was going to happen and thus entered into the agreement for that reason.

 3. or to have avoided the overcome it or its consequences, with the narrow timeline because of the market for heating oil it is likely that the late delivery date prevents Jean from overcoming the consequences.  However, the fact that there are substitute goods available which would allow him to cover, the cost and avoid delivering the goods late may weigh against him.  At the same time, the facts indicate that the spot market has increased substantially and would cause Jean to file for bankruptcy.  If the court does not relieve him of his obligation, it may be possible to use the oil available on the spot market and seek reimbursement from Gulf. 

Also, under the second clause of Article 79 CISG, when the seller’s actions are dependent upon a third party, that parties actions must also be excused under the first prong. A fire at the Gulf Refinery is not something that is to be expected and is beyond the control of the Refinery.  They are trying to rebuild the plant and recoup the loss.  The Refinery has assured Jean they will be able to perform but it will be another 3 months. 

 Frustration

Since there will be a three month delay, missing the opportunity to sell the goods in Europe during the market time, it is possible for Jean to argue that this change in circumstance fundamentally changes the purpose of the contract.  Therefore, he should be released of his obligation. 
Jean(US) with Constant Carrier(Araby)

· Estimate of charges based on passage through the Suez Canal from the Persian Gulf

· Liberties Clause (force majeure clause) any danger to the ship then the Master shall discharge, and the Owner shall be freed from further responsibility.  Owner shall be entitled to a reasonable extra compensation.
· Tetley case
· According to the judge this is a fundamental difference to the original contract which was entered into on the basis that the goods would be carried through the Suez Canal.  

· Also, in that case, the charterer took the dangerous route voluntarily, thus causing their own impracticability.

· The Court ended up deciding that there was no excuse warranted because the contract could still be performed with no damage to the goods and no damage to the time.

· However, in this case, the time period is critical.  There are reasons why the delivery needs to be done before March 1.  Therefore, the delay significantly affects the contract and the carrier cannot go around adding an additional 40 days to the transaction. 
Facts 

· Jean informed them, CC threatened to cancel the contract due to the scheduling difficulties.

· Iran-Iraq war started and they began sinking ships in the Persian Gulf. 

· 3 ships loaded at the Gulf Refinery in Araby were sunk

· Dec. an unknown person began putting landmines in the Gulf blowing up boats. 

· Refuses to go around Suez Canal because of war, but willing to use Cape of Good Hope.

· This will take the voyage 40 days not 10

· 25% increase for traveling 80% farther 

· War risk insurance has become customary for all Persian Gulf voyages & the premium has risen from 0.5 to 1.5% of the value of the items. 

Facts Spot Market 

* Price of Rotterdam oil has increased from $50 to $75 per barrel.
· If the UCC applies to these contracts, it excuses performance under the legal theory of commercial impracticability.

· Although increase cost alone does not excuse performance, it can if it is caused by unforeseen contingency which alters the essential nature of the performance.  Neither is rise or collapse in the market enough.
· Severe shortage of raw materials or of supplies due to a contingency such as war, embargo, local crop failure, unforeseen shutdown of major supply or the like, which either causes a marked increase in cost or altogether prevents the seller from securing supplies necessary to his performance.
CISG

If the CISG (79) Exemption, applies then the situations will have to be examined using the following test: 

(1) A party is not liable for failure to perform any of his obligations if he proves that the failure was due to an impediment beyond his control and that he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract or to have avoided the overcome it or its consequences.

(2) If the party’s failure is due to the failure by a third person whom he has engaged to perform in whole or in part of the contract, that party is exempt from liability only if:


a. he is exempt under the proceeding paragraph


b. the person whom he has so engaged would be so exempt if the provisions of that paragraph were applied to him.


Both parties must be exempt under part (1) in order for them to be excused.

(3) The exemption provided by this article has effect for the period during which the impediment exists.

(4)  The party who fails to perform must give notice to the other party of the impediment and its effects on his ability to perform.  If the notice is not received by the other party within a reasonable time after the party who fails to perform knew or ought to have known of the impediment, he is liable for damages resulting from such non-receipt. 

(5) Nothing in this article prevents either party from exercising any right other than to claim damages under this Convention.

Are there differences btw force majeure clauses & Economic Commission for Europe E.C.E? 

Damages- the buyer if aggrieved needs to act quickly in purchasing substitute goods.  The difference in price is the damage, or the direct price of substitute goods.  However, some doctrines, it is not clear whether buyer is entitled.  It depends on doctrines of impracticability, and frustration. 
Ocean Tramp Tankers Corp. v. V/O Sovfracht (The Eugenia)
· Parties knew there was a possibility that the Suez Canal would be closed, but did not include any provisions inside the contract to deal with it.
· At the time Egypt had nationalized the canal 

· there was a war provision , that ordered the party in charge of the vessel not to endanger it or the cargo, otherwise they will pay owners in full for loss/damage.

· Were the charterers in breach of the war clause b/c they allowed the vessel to go into the Canal?  H- Yes. 

· Was the contract frustrated by what took place?
· Arbiter says no, because the charters voluntarily took the boat into the Canal causing their own frustration
· Judge says yes, bc even if they didn’t go into the Canal, it was closed, so they would have had to sail around the Cape.  That action would be fundamentally different then what they contracted for, so the contract was invalid. 

· Test for Frustration
· Situation must arise that renders performance of the contract “a thing radically different from that which was undertaken by the contract.” 
· 1st look at the contract & see if the parties have provided for this situation, if they have then the K governs.

· If they have not provided for it, then you have to compare the old situation w/ the new situation.

· Must be more than onerous or more expensive, it must be unjust.
· Appeal allowed found that there was no frustration b/c the increase in time did not cause any harm to the crew, goods, or ship.  The goods were still delivered.

White & Summers, UCC p. 145 
· Performance is rendered commercially impracticable as the result of a government regulation itself not to the seller’s fault. 
· 3 elements must be proven before excuse or adjustment is available § 2-615
· 1. Seller must not have assumed the risk of some unknown contingency 

· 2.  the nonoccurrence of the contingency must have been a basic assumption underlying the contract; and 

· 3.  the occurrence of that contingency must have made performance commercially impracticable. 

· It is difficult to determine if the seller has “Assumed the risk” this means that the event was not unforeseeable, but should have been contracted against. 

· Oil embargo, cost of uranium, cost of natural gas, not enough to excuse seller. 

Honnold, Uniform Law for International Sales p. 147 

· CISG allows either party to be excused from liability but UCC only allows the seller to be excused for “delay in delivery” & “non-delivery”

· May a non negligent seller be excused from liability when he delivers defective goods?
· UCC – No b/c it only covers delay or non-delivery

· CISG- possible since the exemption may apply to a party’s failure to perform any of its obligations.

· If 3rd party is not exempt, then Seller is not exempt, and must pay damages to Buyer.  Seller then must seek reimbursement from 3rd party. 

Rapsomanikis, Frustration of Contract in International Trade Law & Comparative Law 
p. 156-58 hypothetical UCC analysis 
French law- total impossibility excuses the obligor.

· Would not excuse terrorist attack as reason for non performance
CISG
· Applies when both parties are contracting states & there is no choice of law provision.

· Conflict of laws, when only one party is a contracting state CISG can apply. 

· US has rejected this approach

· To assert impossibility as a defense: 

· 1. Failure was due to an external impediment beyond the party’s control; 

· 2. the impediment was not reasonably foreseeable at the time the contract was made; and 

· 3. both the impediment and its effects were unavoidable.

· A party seeking CISG discharge must notify the non-breaching party within a reasonable time after learning about the impediment.

UNIDROIT PRINCIPLES
· Total impossibility is the excuse for non performance

· The impediment must be beyond the party’s control and the party could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences. 

· 6.2.2. Hardship- party is not excused by has a right to “compel renegotiation” of the contract.

Damages 
Lawyering Tips
1. Could have all the force majeure clauses be the same throughout all the contracts

2.  Could reference the other agreements in side each other, so Jean would have an out should one performance not occur.


Possibility that Javert would not sign an agreement like this.

3. Obtain insurance against the perceived risk.  Can be difficult b/c some insurance companies do not insure against things like fire.
4. Substituted performance, include portions of the Model Contract provisions.  
CHAP 4.4 ELECTRONIC COMMERCE 
Problem p. 169 Can Outbound return the TV ordered from the UK online?
Zaremba International Electronic Transaction Contracts between U.S. & E.U. Companies 
1. What law governs the contract?


* Choice of law clause 


* International law


* Law of the seller’s country 


* Law of the purchaser’s country


* Parties can choose the law of a 3rd country

International Law
1. CISG – applies to states that are signatories to the treaty & parties to the transaction.


* Applies to goods, is software goods under Article (1)?


* Contract doesn’t have to be in writing 

Obligations & Rights of Sellers
* Deliver the software with the quality & description specified by the contract.

* liable for any lack of conformity, which exists when goods pass to buyer

* Liable for breach of warranty

* Seller can seek remedies from buyer, pay contract price, take delivery, or perform obligations

Obligations & Rights of Buyer
* Pay the price for the software & to take delivery of it as required by the contract & the CISG

*  Buyer must give seller notice of defect w/ in 2 years. Also must notify seller of rights of 3rd parties.
2. UNICITRAL Model law on Electronic Commerce 

* Information may not be denied legal effect, validity or enforceability solely because it is in the form of a data message. 

3. UNIDROIT Principles- do not preempt national or supernational law.

· If the parties have not chosen an applicable law, then it is governed by the law in the country where the consumer lives.  

U.S. Law 

E-Sign: promote electronic signatures & records.  Enacted federal law 

Excluded if the UCC governs other than § 1-107, 1-206

UETA- Uniform Electronic Transaction Act- model law
· does not create new substantive contract law 

· Validates use of electronic media

· Applies to transactions except:

· Wills, codicils, testamentary trusts, transactions governed by UCC, UCITA, other laws identified by State.  

UCITA-Provides substantive contract law & est. framework for computer information transactions similar to UCC Article 2 sale of goods. 
· Electronic records must be = to written records 

· Scope limited to contracts to license or purchase computer software

· Does not automatically apply to audio visual programming that is provided by broadcast, satellite, or cable; musical works.

· Only 2 states have ratified it, some have anti-UCITA statutes 

UCC- Not clear that software is a good. 
Courts subsumed it as a good but relied on tangible transactions. Revised version gives legal effect to electronic documents.

CL- fills in the gaps of UCC, applies where states have not adopted UCITA.


U.S. Conflict of Laws 

* UCITA- in absence of choice of law § 109(b)(1) states: that an Internet transaction for the electronic transfer of information is governed by the law where the licensor is located. 


* § 109(c) exception: if the jdx whose law governs is outside of the U.S., the foreign law governs only if it allows for substantially similar protection of rights to a party not located in that jdx as are provided under UCITA. 


* this protects U.S. customers & licensees 


* In all other cases, UCITA adopts the RST 2nd of Conflict of Laws 

UCC § 1-105 (1) : the forum should apply its own law if the transaction bears “an appropriate relation to this state.” 

RST 2nd Conflict of Laws § 188 (1) “the rights and duties of the parties with respect to an issue in contract are determined by the local law of the state which, with respect to that issue, has the most significant relationship to the transaction and the parties.” 

· The seller performs the characteristic performance of the international transaction K, usually the state in which the seller is located has most significant relationship. 

Formation & Validity
*Click on the purchase icon is an offer 

* Accepted by the program run on behalf of the offeree.

* Downloading software is acceptance by conduct.


UCITA § 202-206; UCC § 2-204-2-210
· an offer invites an acceptance in any reasonable manner and by any medium, that shipment or the promise to ship is a proper means of acceptance.

· Different terms do not render acceptance void, unless it materially alters the offer.

Electronic Agents- “computer program or electronic or other automated means, used by person to initiate action, or to respond to electronic messages or performances, on person’s behalf w/out review or action by individual.”

· K may be formed by EA actions.

EU law Directives 9 (1): requires member states to change their legislation in order to allow contracts to be concluded by electronic means.
Manifestation & Assent
U.S. & UCITA- Authenticates the record or term with the intent to adopt or accept it, or intentionally engages in conduct or makes statements from which the other party or its electronic agent might reasonably infer the person’s assent. 

*** p. 190 summary of applicable laws 
Cordera, E-Consumer Protection: A comparative Analysis of EU and US Consumer Protection on the Internet 

· FTC protects US consumers from fraud 

· False ads apply to food, drugs, cosmetics, & medical devices.

· Statute of frauds & parole evidence rule applicable to Internet sales.

CHAP 4.5 THE BILL OF LADING

Problem Computers to Caracas
S & A Ohio: brokers for computers
Campeador Computer Venezuela:  needed 100 computers to fill an order

S &A sold 100 “El Cid” by Vivar at $10k each

K terms:

* C.I.F. and payment against the documents, price 1,025,000.

* Documents included Inspection Certificate signed by Ms. Jimena, Campeadors person.

* Carrier to be used Saragossa Sea Shipping 

Facts 
S & A shipped 10 conforming goods “El Cid”

20 cheap computers for $1,000 & repackaged them El Cid

Produced 3 Inspection Certificates attesting Ms. Jimena had inspected the goods & that they were “Vivar Computers, El Cid Models” & forged Ms. J’s signature on each one
10 cartons El Cid to Saragossa 
* Clerk filled out B of L describing the goods (in reliance on a “Certificate of Inspection”) as 10 cartons said to contain El Cid computers.
* Clerk signed B of L stamped it Shippers Load, Weight, Count; B of L issued to S &A or order.

* Goods loaded by Saragossa personnel. 

20 Cartons of cheap repackaged computers to Saragossa
* Clerk described “20 cartons containing El Cid Model” did not stamp it “Shippers Load, Weight, and Count”

* S & A stole blank B of L forms used by Saragossa 

* S & A filled out a blank B of L describing the goods as 70 cartons marked Vivar El Cid

Forged clerk’s signature, almost perfect.

· Attached a C of I & draft to each B of L - $102,500, $205,000, $717,500—took them to Citibank for collection.

· Citibank would accept the drafts for collection only & would not pay until Campeadors paid the draft.

· S & A agreed & endorsed the B of L to Citibank

Citibank 
· sent drafts & documents to Bank of Caracas & endorsed the B of L to that Bank.

· B of L covering 10 cartons of El Cid got lost & wound up in hands of Garcia Ordonez who obtained them w/out paying. Forged endorsement from the bank of Caracas, Garcia disappeared. 

· Bank of C gave drafts & docs to Campeador, they were satisfied & paid 

Q: Can Campeador bring action against Saragossa or Citibank?

10 Computers
These computers were mis delivered by Saragossa to Orodonez.  However, O had the original bill of lading that was properly endorsed by Citibank.  Arguably, it was not properly indorsed by the Bank of Venezuela.  The evidence indicates this fact now.  At the same time, it is not clear that the carrier has a burden to inspect the endorsement.  Especially since the B of L was negotiable and made out to order.  Also, this case is not like the Hual case where no B of L was presented to the carrier and the goods were discharged.  Here, the party presented an original bill of lading.  Still, under the Adel case, because the B of L was not properly indorsed so under the FBLA the carrier was liable.  That case is different because the bill was made out to cosignee Adel.  Here, it was made to order.  It is more than likely that the carrier will not be liable for the mis delivery. 


Had there been a surrender clause- “Cargo to be released only against submission of duly endorsed bill of lading,” then the shipper would have a breach of K claim against the carrier. 

It may be possible for Caseadors to have a cause of action against Citibank since they were responsible for transporting the B of L. 

20 Computers Not El Cid but cheaper version
* Here the clerk did not stamp the 20 boxes as “Shippers, Load, Weight, and Count.”  Therefore, there is a presumption that the carrier loaded the goods itself.  Also, that the carrier inspected the goods before it sent them.  The fact that the description of the goods reads 20 El Cid computers, but the goods do not conform supports the argument that the carrier inspected the goods, that is how he was able to describe them. 

* The bank is relying on the bill of lading as being accurate to indorse and demand payment from Campeador.
Federal Bill of Lading Act aka Pomerene Act governs B of L generated by 
international or interstate shipments. 
UCC Article 7 § 7-501, 7-507, 7-508

Part A. Forged Indorsements & Misdelivery
EXPORT TRADE SCHMITOFF
· B of L can be made out to bearer or to designated person to order

· Represents title to the goods, is negotiable, which makes the cargo negotiable 

· Rarely made out to bearer (transferable on delivery alone), made to order so person can dispose of the goods while in transit.

· If negotiable B of L obtained by fraud & indorsed to a bona fide indorsee for value, the latter does not acquire title to the goods represented by the bill.

· Carrier is NOT responsible for wrongful delivery of the goods against the bill unless he knows of the defect in the title of the holder.

· Carrier is protected if delivers to the first original Bill presented to him.

· Need not inquire into whereabouts of the other part of the bill or title of the holder. 

· If the carrier or its agent delivers the goods to a person who is not the holder of the B of L, he does so at its own risk.

· Can be accused of conversion. 
 In some foreign countries Venezuela, South America, cosignees can obtain the goods w/ out the B of L.   

*Straight B of L – non negotiable, must contain the words non negotiable, or not negotiable on its face.  Carrier must deliver the goods only to the named cosignee.

Hual As v. Expert Concrete, Inc.
· Ps want return of their concrete pump 

· Supposed to purchase 4 pumps Expert could only get L of C for 3 .

· Shipping Clerk release all 4 pumps w/ out proof of B of L as to the 4th pump to Expert,  Jeill (manufacturer) sued Hual for balance of pump 4. 

· UCC Article 7, FBLA , Carrier is absolutely liable when misdelivery occurs & the carrier never required handing over the negotiable bill of lading.
· H- summary judgment granted on behalf of Hual.

Adel Precision Products Corp. v. Grand Trunk Western R. Co. 1952 

· Issue: Original B of L sent to the wrong person accidently.  Hickman received delivery of the goods.  Does P have cause of action against the carrier? 

· FBLA § 80110 Duty to Deliver Goods
· A carrier in the absence of lawful excuse, is bound to deliver goods upon a demand made either by the cosignee named in the bill for the goods or, if the bill is an order bill, by the holder, if such demand is accompanied by—

· A. An offer in good faith to satisfy the carrier’s lawful lien upon the goods

· B. Possession of the B of L & an offer in good faith to surrender properly indorsed, the B which was issued for the goods, if the bill is an order bill, and 

· C. A readiness to sign, when the goods are delivered an acknowledgement that they have been delivered, if such signature is requested by the carrier.

· § 9 Title 49 U.S.C.A. § 89 
a. A person lawfully entitled to the possession of the goods, or 

b. the cosignee named in a straight bill for the goods, or 

c. a person in possession of an order bill for the goods, by the terms of which the goods are delivered to his order, or which has been indorsed to him, or in blank by the cosignee, or by the mediate or immediate indorsee of cosignee.

· In this case, there was no proper endorsement on the order bill, b/c the typewritten endorsement is clearly shown to be unauthorized.

· B of L was cosigned to the order of Adel Precision at Lansing. 

· H- FBLA did not authorize D to deliver Hickman the goods b/c the bill was not properly indorsed. 

Paperless Trade:
· Seller can retain the bill of lading & sue the buyer for damages in the event of default.  Ensure payment.

· Problem when B of L is delayed in arriving to buyer/carrier, not easy to replicate electronically

SEADOCS SYSTEM
· Central registry system of docs using a bank.

· People were hesitant to allow trail of transactions for tax purposes, insurance expensive, banks upset competitors managed registry.

· CMI (Committee Maritime International)- Not applicable 
· BOLERO- B of L may not have legal effect under the laws of most jdx. 

· Adopts K mechanism that relies on principles of novation, transfer the K of carriage, & of attornment, for the carrier to acknowledge it holds the goods to the order of transferee.

Misdescription and Disclaimers of Descriptions
W. Tetley, Marine Cargo Claims
* Carrier can insert words “Shipper’s weight, load, and count” if the goods were in fact loaded and described by the shipper.
* Even if it is loaded by the shipper, the carrier must at least inspect the outside of the packages.

* Carrier who packs a container is bound by the description on the bill of lading of the number of packages in the container or their weight.

* Carrier should add the following language when it receives a package from the shipper: ‘ shipper load & count, said to contain” and even better to add as well, container sealed by shipper.

49 U.S.C. § 80113(b) protects carrier from liability w/ Shipper’s weight, load, count”

Jain Irrigation System, Ltd. v. Chemcolit, Inc.
Issue is the carrier liable for the misdiscreption of goods?

· Under the Pomerene Act- the burden is placed on the shipper to prove the actual number, weight, or type of goods loaded onto a vessel since bulk packaging prevents the carrier from inspecting the goods and noting these exceptions on the bill of lading.

· Not liable if 49 U.S.C. § 80113(b):
· 1. the goods are loaded by the shipper, 

· 2.  the bill of lading is qualified with the phrase “said to contain” and 

· 3.  the carrier does not know whether any part of the goods was received or conform to the description.

Since the misrepresentation was the fault of the shipper & Ocean had no idea regarding it, it is not liable.
Industria Nacional Del Papel, CA v. M/V Albert F
· Issue: can a vessel be held liable in rem for non-delivery of its cargo described in a clean on board bill of lading.
· The cargo was not specified in the b of lading.

· Pomerene Act applies b/c: it is a common carrier for transportation of goods from the U.S. to a foreign country.

· 49 U.S.C.A. § 80113(a) : carrier issuing a b of l will be liable to the holder of an order bill, who has given value in good faith, relying upon the description therein of the goods, for damages caused by the nonreceipt by the carrier of all or part of the goods upon or prior to the date therein shown, or their failure to correspond to their description thereof in the bill at the time of tis issue. 

· Estoppel Principle- holds the carrier liable to cosignees & good faith assignees for value for misrepresentations in their b of l.
· In this case, the carrier is liable b/c it issued a b of l describing 854 tons of soft wood but goods received did not conform.

· “particulars furnished by shipper” fails to relieve the carrier of the liability under COSGA & Pomerene.

FORGED BILLS OF LADING
POWLES AND HAZLEWOOD, MARITIME FRAUD—I

B of L 3 functions: 1) receipt for the goods, 2) document of title to the goods, 3) evidence of contract for carriage.

Non-Shipment of the goods
· Documentary fraud, non existence of goods, 
· Shipper is liable to the person they “Sell” the goods to for the full purchase price.

· Problems for buyer: 1. Finding the seller, 2. Bringing action in a jdx that can hear the case.

· Carrier whose name b of l is issued in will not be bound.

Short Shipment of goods

· Carrirer will be liable for the weight & quantity shipped and will have to use substantial evidence to refute its liability.

· If it includes “weight unknown” the carrier can protect itself.

· Can bring suit against the shipper

Indorser’s warranty 

· Warrants only the genuineness of the bill and in substance his own good faith and authority to transfer both bill and goods

· If the indorser is the seller of goods, but not if he is a bank to which the bill has been pledged, he also makes the standard sales warranties with respect to  the quality and condition of the goods.

Bankasi v. Standard Chartered Bank
UCC § 7-507 Transferor of a document of title warrants the genuineness of the document except as provided in UCC § 7-508, which exempts an intermediary.

· Defendant bank transferred a fraudulent B of L to Plaintiff bank.

· D claims it is exempt under 7-508 b/c it is an intermediary.

· 7-507 for definition of intermediary
· “Where any person negotiates or transfers a document of title for value otherwise than as a mere intermediary under the next following section, then unless otherwise agreed he warrants to his immediate purchaser only in addition to any warranty made in selling the goods

· (a) that the document is genuine, and 

· (b) that he has no knowledge of any fact which would impair its validity or worth; and 

· (c) that his negotiation or transfer is rightful and fully effective with respect to the title to the document and the goods it represents. 

· Mere intermediary warrants only its own good faith and authority to transfer the document, as set forth in UCC § 7-508
· “A collecting bank or other intermediary known to be entrusted with documents on behalf of another or with collection of a draft or other claim against delivery of documents warrants by such delivery of the documents only its own good faith and authority.  This rule applies even though the intermediary has purchased or made advances against the claim or draft to be collected.”

Intermediary- only transfers the document not in charge of assuring quality of the goods. 
49 U.S.C. § 80102 Federal Bills of lading Act
General exception for “mere intermediaries § 80107 can disclaim the transferor of a bill of lading to disclaim

Chap. 4.6 Counter Trade p. 236 
Problem: Selling Through Distributorships/Agents and the use of Counter trade: Growfast In Mexico and Russia. 

GF: Delaware/Kansas  manufacturing several diff. states/countries

Sollate (fungicide TM) no competitors in U.S. and GF has entire market
Formula is patented for another 12 yrs.  

Name is trademarked registered in U.S., Mexico, and most European nations

GF under NAFTA wants to enter MEX market

· looking for an agent or distributor to enter Mex market

· Contacted DA (Mexican owned distributorship in Monterey,Mex)

· Non of its products conflict w/ Sollate

GF interested in entering Russia & E. Europe 
· meets SB at a trade show in Vienna

· SB is a distributor or agent several E. Europe, has comparable products but none that compete w/ Sollate

· Difficulty obtaining hard currency to pay for goods from Germany & other hard currency nations.

· Organic Fertilizer made in Russia none are sold in U.S. 

· Countertrade – SB suggests GF sells Sollate to SB who would turn around & sell Organic fertilizer to GF as a way of paying.

Prepare a legal document for Mexico sales arrangements 
· What is the form of distribution it should choose?
· Independent Foreign agent (title remaining w/ GF until products are sold by the agent w/ title passing to the purchaser)
Or
* Independent foreign distributor- (title passing to Distribuidoras)?

· something else? 

· Answer
· Under Mexican law, the distributor agreement is not recognized.  Instead, parties are governed under their individual contracts.  Further, there is no protection for a distributor or an agent.  Meaning, the relationship can be revoked at any time.  This satisfies GF’s desire to terminate the relationship at any time if it is not working out. 

· GF now has two options: it can either enter into a mediation contract where Distribuidoras brings the potential buyers in contact with Sollate through brochures or a commission contract whereby Distribuidoras is acting as an agent. Neither of these contracts entails the Mexian entity taking title to the goods.  The goods remain the property of GF until they are ultimately purchased. 

· Since GF is a seller located abroad (outside of Mexico) it will not encounter problems with anit-trust law.  It is only if GF chooses to enter into Ks with other businesses inside of Mexico preventing U.S. companies or other companies from entering the market and injuring the Mexican consumer, that GF would encounter a problem.  However, there has been some evidence that Mexican courts will recognized an exclusive agreement if it is specific as to location.

· Also, it is critical that the parties know what law they will be subject to.  In Mexico, the commercial code is applicable to any type of contract relating to commercial activity.

· GF will want to make sure that Distribuidores is not treated as an employee.  If it is, then GF can be subject to their labor laws, and might not be able to terminate them at will without incurring monetary loss in the form of compensation.  In addition, if GF disclosed themselves through an agent, it could make them subject to taxation inside of Mexico. 

· There is a problem with the currency because under Mexican national law, all transactions must be done in their national currency.  

· GF wants to be able to terminate at will if the distributorship is not working

· Right to Terminate 
· Even if there are restrictions placed on the ability to terminate, there is always the ability to terminate for just cause.  Just cause can be defined by the nation’s statues but if not, the contract should include a definition, or types of conduct that the parties will view as justification for terminating their relationship.  

· There is potential for the nation to view the terms as being exclusive, so one should be diligent in drafting the agreement.  Also, the country may not recognize some of the reasons as legitimate.  A list of suggested terms include: unsatisfactory performance, bankruptcy/ insolvency, force majeure clause, local government changing the law governing distributorship/agencies.

· There is also the possibility that notice is required to be given to both the distributor and their government.   Sometimes just cause termination requires little notice while non just cause termination requires more.  The procedure for notice should be included in the agreement.

· Rights under Termination
· Just cause termination results in limited if any rights.  It may be different if the person is an employee because they could be entitled to severance pay.  If the agent/distributor is terminated for non-just cause then the rights can be extensive.

· The rights upon termination can be in the form of monetary settlement.  This can be calculated based on a % of the gross profits during the time of the agreement, or a multiple of what the agent/distributor has earned during the life of the agreement.

· Waiver of Termination Rights 
· Waivers are likely to be in conflict with the public policy of protecting the national citizens from adhesion contracts.

· Denial of Import Privileges- While the settlement for termination is ongoing it is possible for the government to prevent the principal from importing any more goods.  They might not want to anyway, because the local government could attach the goods and seize them. 
How can GF structure the countertrade with Russia  

· GF can structure his deal using two contracts:

· 1) For the sale of Sollate to Russia.  This will be at a fixed price and require a letter of credit from Russia

· 2) For the sale of the organic fertilizer from Russia to GF.  This too will be at the same fixed price as the other contract.

· GF may want to insert a provision that they can cancel the second contract if the first one is cancelled. Also, that GF can transfer the countertrade to a third party, and if required to pay a penalty it would not affect payment for the Sollate. 

· Can also require inspection of the countertrade goods before acceptance.  This is a good safeguard because Russian goods are often of poor quality and will result in GF having difficulty reselling them.

· By using two contracts, GF can deliver and receive payment for the Sollate and delivery of the countertraded fertilizer will not be linked to delivery of the GF Sollate to Russia. 

· Often times, it is useful to use a third contract called a protocol.  This will link the two other agreements into one deal.  It requires both parties to enter into the first and second agreements.  Both agreements must be signed in order to be valid.  It will also allow for penalties if Russian accepts and pays for Sollate but GF fails to fulfill the countertrade purchase.  And it allows GF to refuse to perform the countertrade if Russian does not purchase the Sollate.

· GF will also want to include price term, preferably to be paid in U.S. dollars.  Also, GF may want to limit the area Russian can re-sell Sollate in.  For example, if Russian sells it in a place that uses Euros then it is making a considerable profit and taking away a market from GF.

International Business Transactions p. 238
2 forms of distributorship, usually chosen by exporter or the result of mandated local law
1. Independent foreign agent- does not take title to the goods, is usually paid in salary or commission.  Does not bear the risk that the buyer might not pay.


* Risk remains with the U.S. supplier


* Usually does not have power to bind the U.S. supplier, can be considered having implied power & can be given express authority to do so.

* Agent obtains orders for sales abroad & forwards them to the U.S. supplier.



* there is usually no need to store goods in foreign nation.

* Cannot set the terms of the sale, remains the right of the supplier. 

* Cannot appoint or hire sub-agents w/out approval of principal.


Disadvantages 
· Creates more legal problems for the company selling abroad

· Agency law differs in foreign nations, esp. in civil law countries.

· Ex: Civil Law does not recognize the responsibility of a principal for acts of an undisclosed agent.
· It is important to understand the law of the foreign nation may regulate the nature of the agency relationship, then the U.S.  Also, these laws may be mandatory. 

· Agent can bind the principal to transactions. 

· Labor laws which make it harder to terminate & require severance payments may be applicable to employee relationship 

· Foreign nation can exercise jdx over the U.S. company that employes  an agent in the foreign nation BUT not when U.S. uses an independent agent in the foreign nation. 
2. Independent foreign distributor

* Buys the company’s products & resells them through the foreign distributor’s network/
* Foreign Distributor takes title to the goods & assumes the risk of not being able to resell them.

* FD must also find storage for the goods before final resale. 

* NO power to bind the supplier.

* In the agreement use clear language to determine the type of relationship: principal-principal vs. principal-agent. 


Language used when est. an independent contractor is appropriate.
Potential difficulties
· Antitrust laws are enforced against distributors but not agencies 

· This could affect assigning the distributor exclusive selling rights (?)

· Prevent other U.S. companies from entering the market to compete create a problem w/ U.S. law 

· EU imposes rules on exclusive distributorships, prohibitions on selling outside of an exclusive territory will not be recognized, resale price maintenance & minimum prices.

· Employee-agency vs. independent agent can get an exclusive right to sell. 

· Important to focus on the characteristics of the relationship not just what U.S. calls the situation
· Loss of control over price and where the product may be resold
· Can hire/fire other sub agents w/out approval 
Foreign laws are applicable to distribution agreements typically designed to:
1. Benefit local agent/distributors, 2) restrict or prohibit the use of agents/distributors, essentially to protect the public from unfair agent/distributors, 3) apply domestic labor law to the distributorship agreement. 
· Civil Law nations – more restrictive on rights to contract than CL nations

· U.S. company needs to know how the foreign party will operate, extension of credit, use of sub-agents, use of retail stores, history of sales efforts for other U.S. or 3rd nation principals, compatibility of product w/ other lines carried by the agent/distributor, & reputation for service. 
· RETAIN a business entity rather than an individual (avoid labor laws)
· Use language specifying compensation being in the form of commission NOT salary 

· Don’t allow use of the foreign company’s name for distributorship

· Don’t offer the goods to the distributor on consignment, agreement should not state required working hours (this looks too much like an employee)
 Ideal situation is to have the business entity be controlled & perhaps owned by U.S. parties, but employing local sales personnel.
The Sale of Goods in Mexico p. 243 
· Use a broker- to put a potential buyer in touch w/ the seller, then pay the broker a fee.

· Don’t act as legal representatives nor can they bind the seller or buyer.

· If Seller is not familiar w/ language, customs, & commercial practices it is useful to get an agent. 

· Agent- subject to the rules of attorneys-in fact.

· Agency contract does not have to be registered w/ any government office in Mexico. CISG  sets out rules governing where both principal & buyer are domiciled in different countries, & where agent is domiciled in a country that is a party to CISG.

· Seller residing abroad will not encounter problems w/ antitrust laws. 
· Will face a problem if the seller enters into Ks w/ other supplier within or outside Mexico to restrict the access of products or to gain an unfair advantage to detriment of Mexican consumer. 

· Potentially exclusive arrangements will be recognized if they are specific & apply to certain territories.  A specified term may be required. 

p. 244 Establishing an agency or Distributorship in Mexico CIVIL LAW country 
* Parties are free to negotiate and enter into appropriate obligations btw them.

* Mediation Contract – There is no representation of the principal, no tax impact in Mexico. 


* Used in sale of machinery. Ex: Mediators go around w/ brochures of products & handing out sellers contact information to interested buyers. 

* Don’t talk about commission use FEE in mediation contracts.

Commission Agreement- U.S. ( agency agreement) 

· Commission= mandate, what one is being asked to do, or the money that is being paid. 

· Comision mercantile= commission agent.
· This is regulated by the commercial code & is the power of attorney for commercial acts.  Similar to agency agreement. 

· Treated as non-permanent relationship, once the agent beings performance of an act for the principal he must continue until it is finished.

· Secret commission- Agent can act on behalf of the principal or in his own name.

· If acting in his own name, he DOES NOT have to disclose the principal.  This is a secret agency but it can be revoked.

· Mexico has no protection for agents or distributors 
*Distributor agreements 
* Not recognized in Mexico, referred to as non-named Ks.

* the parties are left to operate under their understanding. 

*  the title of the goods generally passes to the distributor who may or may not hold a mandate (order/commission).

* territory, price, quotas, inventory are left to the will of the parties. 

COUNTERTRADE P. 251 

*Allows nations to gain access to technology with relatively little hard currency.
It increases trade among nations.  Allows developing countries to get in the global market.

· Gets countries’ goods exported in exchange for them allowing foreign companies to directly invest in their nations.

· Problems: Fit the U.S. for example may not need to product that the foreign country wants them to take.

· Quality is another problem because it can injure the consumer and the reputation of the company.
Two main types of countertrade
Counter purchase- private firm agrees to sell products to a sovereign nation & to purchase goods unrelated to the items it is selling.

· Can take 3-5 years to fulfill the purchase obligation.

· Exchange of hard currency upon delivery of the goods to be sold.

Compensation or “by back”- Private firm will sell equipment, technology, or even an entire plant to a sovereign nation and agree to purchase a portion of the output produced. 

· Involve longer periods of time which the private firm can fulfill its purchase obligation.

· Larger dollar values, usually the goods received are more marketable than those in counterpurchase.
· Usually the Western firm is able to negotiate a purchase price below the world market price so the firm can earn a profit in reselling it.

Switch trading 
· When one country is not interested in as many goods as it is required to buy, it gets a third party to purchase the goods as a substitute for its obligation.

· The third country is given a discount on the exports and gives the hard currency to the obligated party.  
· Example: Romania & Brazil p.255 

Negative Effects of Countertrade Policy p. 255-56
· Indonesia (pepper) there is a limited world demand for it and it is produced by its neighbors.

· They will start requiring foreign nations to export it, and the cost of doing business will increase causing the foreign nations to pass the cost onto the Indonesian consumer. 

· Protectionism

Positive Effect of Countertrade 
· 2% of Eastern Euro goods are consumer products, most are chemicals and energy.
· Increase demand for counter trade

· Legislation that reduces competition in domestic markets for countertrade.

· Transfers from one system (non market economy) to free market economy

Chap. 5 Financing the International Sale of Goods p. 263 

Intro: Letters of Credit 
· Buyer arranges the L of C 

· Four potential problems: 1) Buyer’s bank will pay when the documents are not those specified by the letter of credit, 2) Buyer’s bank may refuse to pay when the documents do conform to the letter of credit, 3) there may be an argument as to whether the documents conform or not, 4) Buyer’s bank may “know” that the seller has shipped non-conforming goods before it pays against the documents. 
· The first 3 problems: the bank must pay before the goods arrive, so it only has the documents to rely upon. 
· the documents must be perfect, can’t look outside the 4 corners of the docs. 

· Clean credit- does not require a bill of lading 

· Documentary credit- Does require a B of L 

· Clean bill of lading- cannot be met when carrier notes that there is damage to the cartons shipped. 

· Description in B of L can be vague but the goods must be described in the invoices. 

Folsom 
· Letters of Credit can be “sight”- payable on demand or “time” (six months following presentation of docs).

· General Letter of Credit- does not restrict the beneficiaries right to transfer

· Special L of C- limits the permissible transferees to one or more banks.

· “Back to Back credit”- allows broker to finance its purchase of goods from supplier with the credit of the buyer.

· Transferable letter of credit- expressly states that is can be transferred by the original beneficiary to third parties who become new & substitute beneficiaries. UCP § 48(b)
CHAP 5.1 LETTER OF CREDIT & ELECTRONIC COMMUNICATION
Problem 5.1 Gold Watch Pens For France UCC § 5-107. 5-108. 5-116
Q: Should Metro credit BNP’s account because it sent them the documents with “ICD” instead of “LCD” and used the word “PROFORMA” instead of originals?  Is Metro within commercial norms? 
Are there any time limits with which either party needs to act?

· TELEX is an original as specified in the K from BNP to Metro
· BNP examined the documents within a reasonable time Oct. 3 the same day they received them, and gave notice of the discrepancies within the 14 day time limit to Metro.  On Oct. 6th BNP sent another telex with more discrepancies to Metro, concerning the marking of the invoices as “Proforma.” 
· This second discrepancy may not be relevant for several reasons.  First, it is standard practice that a party issue all of its discrepancies at one time instead of piece mail.  Once the discrepancy is called to the other party’s attention, that arguably stopped BNP from voicing another one.  Also, the fact that the invoices were labeled Proforma does not make the documents inconsistent.  Arguably, this is an additional term not an inconsistent term although BNP required the invoices to be labeled Original.

· In addition, Metro claims that they received the order ICD not LCD originally.  Therefore, their documents do conform to those listed in the Letter of Credit.  It is not clear from the facts whether the difference between ICD and LCD affects the substance of the transaction.  

· One question that arises is whether Metro is responsible for checking the documents it received from BNP.  Their system had a defect in the telex machine causing the typo.  Under UCP, Banks are not liable for errors in documents during transmission.  

Q2: If there is not strict compliance with the documents, who bears the loss due to discrepancies?  How are losses allocated under the K?  Under the applicable law? 

· BNP should have protected itself by mailing its Letter of Credit to Metro.  By relying on the machine, BNP took the risk of error.  Metro should not bear the risk since it was complying with what it received from BNP.

· Metro may have a claim under the principle of estoppel.  Metro already received payment for their client’s performance.  Further, BNP cannot make its reason for refusal of documents based on Proforma labeling because they did not include it in its original.  

· Again under Article 16 of the UCP, Metro is not liable for errors in the telecommunication transmission. 

What law applies to letters of credit? 
· UCC Article 5 

· UCC § 5-116 (2) revised version: issuing banks & conforming banks are governed by the law of the jurisdiction where they are located.
· UCP- (not adopted by any state), some Ks specify that they are subject to the UCP.
· Proper law of contract- law with which the contract has its closest & most real connection.
JH Rayner & Co. v. Hambros Bank Ltd. 
Cormandel ground nuts in bags  description listed on letter of credit
“bags machine shelled ground kernels” description on bill of lading 
· Bank would not pay on the draft b/c of the discrepancy 
· Crt: there is no room for “almost” the same documents, the only way a bank can indemnify itself is to pay against identical documents.

· The bank is not responsible for knowing the common trade terms even if they did, by accepting non conforming documents, it is opening itself up to liability. 

Uniform Customs 
· Not law but can substitute terms in a letter of credit if they are explicitly referred to.

· Article 13 (b) UCP 500: Banks shall have a reasonable time, not to exceed 7 days to examine documents to determine whether they comply facially with the terms of the credit.  (Most U.S. banks must act in less than 7 days).

· There are NO consequences for a Banks’ violation of this

· A Bank faces preclusion if it does not give notice of discrepancies within 14 days. UCP § 14 
· UCC adds a preclusion rule for an issuer that fails to give “timely notice” of discrepancies.
· Omission of a defect in the notice of defects also invokes the preclusion rule. Kerr-McGhee v. FDIC
· Estoppel 
· Prevent issuers or applicants from complaining about defects after the fact when those defects did not really matter before the fact.

· This forces the issuer to make objections promptly to save crts from having to litigate all of the afterthoughts.

UNIFORM CUSTOMS & PRACTICES FOR DOCUMENTARY CREDITS (UCP)
*Article 13 Standard for examination of Documents – Banks must examine all documents stipulated in the Credit w/ reasonable care, to determine whether or not they comply on their face with the terms & conditions of the Credit.

* Docs not stipulated in the Credit will not be examined by the Bank.  They shall return such docs to presenter or pass them on w/out responsibility.

* If conditions are stated but no corresponding documents, then the Bank will disregard the conditions.

Article 14 Discrepant Documents and Notice 
· Issuing Bank/Confirming Bank must reimburse the Nominating Bank which has paid, incurred a payment.  Also to take up the documents.

· Can refuse to accept the docs if not compliant with the terms in Credit.
· Can ask the Applicant for a waiver of discrepancies.

· Bank must give notice of refusal of acceptance to issuing bank or beneficiary w/in 7 days.

· Notice must state all discrepancies & what it is doing with the docs.

· ARTICLE 15 DISCLAIMER on the Effectiveness of Documents
· Banks assume NO liability or responsibility for the form, sufficiency, accuracy, genuineness, falsification or legal effect of any docs or for description, quantity, weight, quality, condition.

· Article 16 Disclaimer on the Transmission of Messages
· Banks assume NO liability for consequences arising out of delay or loss in transit of any message, letter or doc or for delay, mutilation or other errors arising in transmission of any telecommunication.

· No responsibility for errors in translation & reserve the right to transmit Credit terms w/out interpreting them.

· Article 37 Commercial Invoices
· Description of the goods in the commercial invoice must correspond with the description in the Credit.  In all other docs the goods may be described in general terms but not inconsistent with the letter of Credit. 

· Rejected idea that “correspond”: means identical wording to depict the description.

· Instead, it means identical in substance 

· Terms that are in addition to those in the Credit do not make them inconsistent. Glencore (broad generic description).

UCC Article 5- requires strict compliance but topographical errors & the like more substantial mistakes may also be excused under estoppel.

Hanil Bank v. PT Bank Negara Indonesia
H- Defendant SJ

* Bank refused payment based on four discrepancies: Name of Beneficiary, Packing List, Export Quality, and Bill of Lading.

* Bank tried to get applicant to waive the discrepancies but it would not.
* L/C means it is governed by UCP.

* even though the issuing bank made the error, the burden to inspect the docs is on the beneficiary.

* Misspelling of names Smithh vs. Smith is not grounds for rejection but Sung Jin INSTEAD OF Sung Jun is.

Suggestions of Checking Tests
*test would an experienced & knowledgeable document checker find that the documents are in compliance, despite the fact they are not the mirror image of each other? 

* Courts should resolve discrepancies by looking at banking practices
*

Chap 5.2 ENJOINING PAYMENT OF LETTERS OF CREDIT 
Problem VCRs from Korea 

Chap. 6.3 Non Tariff Trade Barriers 
Problem: Shrimp from India and Beef from Europe 

Louisiana Shrimpers lost the challenge to the U.S. environmental law that requires turtle friendly harvesting equipment.

Cong. Enacted a public law which instructs the President to negotiate international Ks to protect sea turtles and ban shrimp imports which have been harvested w/ commercial fishing technology which may affect adversely such species of sea turtles.

Shrimp from uncertified harvesting nations cannot be imported into the U.S.
* Pakistan, Thailand, Malaysia, filed a complaint with WTO asserting that U.S. was in breach of its GATT obligations.  Specifically, fair tariffs.
U.S. wants a solution beside nullification of the law.  What is the advise? 

Part B. United Ranchers (trade association client)- used to export beef to Europe.  Then Europe passed a law banning import of beef treated w/ fast growth hormones. 

* US received judgment in its favor but Europe has not complied w/ lowering the ban like ordered by 1999. 

* US Ranchers wants to know how they can get enforcement of the ruling

* US stopped allowing import of Beef from EU due to mad cow.  US prevents beef that is fed other cows.


US passed this ban without a lot of study but with good measure.  EU ceased internal trade of beef, then reinstated it and banned importation of beef from Protugal.

* US tests less than 1% of all cows for the disease while EU tests 75%.

* British brings a claim against US in front of WTO claiming that the ban is excessive.

Applicable Law: Articles XI & XX of the GATT, WTO Dispute Settlement Understanding, and the WTO Sanitary and Phyto-Sanitary Measures Agreement
Environmental/Conservation Laws 
** XX of the GATT 1947 exceptions from General Agreement:

(b) for measures necessary to protect human, animal or plant life or health


* This has been interpreted as requiring exhaustion of other measures prior to implementing these regulations.
(g) measures “relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption. (Turtles, affects domestic shrimping industry)

These exceptions are to be narrowly construed and the BURDEN is on the defendant to prove their law should be upheld, not on the claimant.

* Also, these measures require that the standards be primarily aimed at conservation.

* The reading suggests that only one measure has met these tests. This suggests that it is not a favored method because it inhibits the principle of free global trade.

Are there less restrictive alternatives? Thailand cigarette bans, could label the cigs and ban advertising of cigarettes. 

* No court has required the less restrictive alternative to be as effective as the challenged regulation. 


* The narrow reading results in the consumers being able to decide if a market for a potentially dangerous foreign could will exist. Problems with this arise because it makes it difficult for governments to carry out any political agenda. 
U.S. v. Pakistan, Thailand,India, and Malaysia- 
* US certified countries who harvested shrimp in a manner that did not injure sea turtles or that occurred in waters where there were not any sea turtles.

* Also, when the nations have programs in place that comply with the methods employed by the U.S. When the # of sea turtles affected are in proportion to the # affected in the U.S.

* U.S. argues that it falls within the protection of Article XX (g) of the GATT. 


Issue: Is 609 within the provision of “exhaustible natural resources?”

Crt. Rejects the interpretation that exhaustible applies only to finite resources.  Sea turtles are considered endangered listed on International Trade Endangered Species List.

Issue 2: Regulation must relate to the conservation of (ENR)
* There is a relationship between the means and the ends sought to be achieved
Issue 3: Are such measures made effective in conjunction with restrictions on domestic production or consumption.


* It is applied to domestic harvesters of shrimp in areas that will substantially affect sea turtles. 

H- 609 is even handedly applied 

Second part of the analysis regulation must be compliant w/ the Chapeau of Article XX
*  Measure cannot be applied in a manner that would be “arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade.

* 3 elements must be met to qualify as aribitrary
1). The application of the measure must result in discrimination

2). Discrimination must be arbitrary or unjustifiable in character

3. Discrimination must occur between countries where the same conditions prevail.
* US signed the Inter-American Convention which purpose was to protect the sea turtles.


This suggests that other means were available to the U.S.
* The US negotiated w. some countries but not all regarding policies aimed at protecting the sea turtles, therefore 609 can be viewed as discriminatory.
* Specifically 14 countries inside the Caribeean/Atlantic region were given opportunity 3 yrs. To implement policies compliant w/ US protection of sea turtles.  Appellees did not

* Arbitrary Discrimination
H- Arbitrary b/c 609 is inflexible and requires the other countries to implement regulations consistent with the U.S. Moreover, the regulation does not allow countries to implement its own customs / policies aimed at protecting the sea turtles.

This decision does NOT decide that protection & preservation of the environment is not important to WTO, (2) it is not saying WTO members cannot implement measures to protect endangered species, like sea turtles, (3) Have NOT decided that sovereign states should not act together bilaterally, plurilaterally, or multilaterally w. the WTO or other international fora.,  to protect endangered species.
H- Although US had a legitimate purpose for implementing the measure, it was applied in a manner that is arbitrary and unjustifiable discrimination btw members of the WTO, contrary to the requirements of the chapeau of Article XX. 

Public Health Regulations as NTB
* Tariff Act of 1930- aimed at protecting domestic farmers from competing imports

Poultry Products Inspection Act- barred the importation of poultry that was not healthful, wholesome, and fit for human food.


* Any imported poultry must be subject to the same processing & inspection as that in the US


* “at least equal to” resulted in any difference btw the foreign sanitary regime & that of the U.S. regardless of whether or not it had any effect on the sanitary condition of the chicken, would result in the imported chicken being excluded from the U.S.

WTO Appellate proceeding EC Measures Concerning Meat & Meat Products v. eu & Australia, New Zealand, and Norway
* Burden of Proof under SPS of WTO
1. Initial Burden lies with the complaining party, they must establish a prima facie case of inconsistency with a particular provision of the SPS agreement on the part of the defending party or of its SPS measures complained about.

2. Burden then shifts once the prima facie case is met
* Under the SPS a Member state may determine its own level of protection that is higher but different from that implicit in the international standard.


This is viewed as an important right.
* If there is a scientific justification: it cannot be inconsistent w/ other provisions of SPS.  Also, the member must determine that the relevant international standards guidelines or recommendations are not sufficient to achieve its appropriate level of sanitary or phytosanitary protection.
Article 3.3 of SPS

Measures that result in a higher level of protection than those outlined in the international community, must meet the following:
(A) Scientific justification, or 

(B) As a consequence of the level of . . . protection a Member determines to be appropriate in accordance with the relevant provisions of pp 1-8 of Article 5. 

Article 5.1 :

Members shall ensure that their sanitary or phytosanitary measures are based on an assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or health, taking into account risk assessment techniques developed by the relevant international organizations.
6.4 Free Trade Areas and Customs Unions: 
Problem: Japan’s Perspective

SUNRISE –Japanese company that manufacturers bicycles wants to open manufacturing plant in the U.S. or France. Wants info regarding the following:

1. What is the difference btw free trade and customs union?

2. What tariffs will SUNRISE pay on the components it plans to ship to its French & US subsidiaries?

3. Once assembled in the U.S. & France can it freely trade its bicycles to Mexico & Canada & other EU states?  Can it take advantage of NAFTA & other EU markets?
4. Safety regulation concerns.

2006 U.S. concluded bilateral free trade agreements w/  Chile, Singapore, Australia, Morocco, Peru, Oman, Bahrain, & 5 Central American states (CAFTA) plus Dominican republic.

EU admitted: Slovenia, Estonia, Cyprus, Poland, Hungary, Malta, the Czech Republic, Slovakia, Latvia, and Lithuania.  Bulgaria & Romania are added in 2007.

Applicable Statues- Article XXIV of GATT (aimed at minimizing the conflict btw regionalism and globalism.  Chap. 4 &6 of NAFTA.

Part A. European Union
* Treaty of Rome, the GATT, and Customs Union Dilemma

* GATT article 24- permits contracting parties to enter into free trade area & customs union ks of a fixed or evolutionary character.

* All regional forms of economic integration are inherently discriminatory in their trade impact.  They seem to facilitate inter-region trade but harm trade with the outside world.
*Rules of Origin- in free trade treatises, free trade areas are “free” only for goods substantially originating therein.  This results in member state goods to be preferred over goods from other states.

*Customs Union- has problems with trade diversion, and trade creating dilemma.

* GATT § 24- Free trade area & Custom union proposals must run the approval process of the WTO approval process.  Binding recommendations can be made to bring the proposal in conformance w/ Article 24. 


* elimination of internal tariffs, common external tariffs not be in whole higher or more restrictive in effect that the general incidence of prior existing national tariffs.

* Main concern with regional trade agreements- is that it is facilitating internal region trade but putting up barriers to other WTO nations.  This would be contrary to the purpose of Article 24 GATT & Article V of GATS. 

Most Favored Nation (MFN) status is becoming an exception vs. the rule

EU

*Purpose- free flow of goods within EU based upon creation of custom union.

* Member nations have eliminated customs duties among themselves.  Est. a customs tariff for their trade w/ the rest of the world.

* FREE MOVEMENT Applies to goods originating in the Common Market & those that have lawfully entered it.

*Cassis decision- member states may enact “reasonable” and “proportional” regulations to ensure that the public is not harmed by the product.


EX: Dutch bottle regulation not upheld, Belgium could not block importation of scotch through France b.c it did not have a British certificate of origin.

* Purpose of Cassis is to overcome restrictive national laws.

Treaty of Rome Article 30 & NTB- permits national restraints on imports & exports justified on the ground:

(1) public morality, public policy, or public security

(2) protection of health & life of humans, animals, or plants

(3) protection of national treasures possessing artistic, historical or archeological value, and 

(4) protection of industrial or commercial property.
Harmonization- attempt to have one list of rules pertaining to goods.  Upon compliance the goods can be traded freely.  However, a problem arises when there are more than one method of compliance & nations can choose.  It becomes un-uniform. 

Commission v. FRG
* Germany only allows malted barley to be included in its beer, no additives. 

* Commission stated it created barriers to other countries manufacturing beer.
* Products that contain additives authorized in the Member state of production but prohibited in the Member state of importation must be restricted to what is actually necessary to protect human health.
Part B. NAFTA
Ex: Honda engines manufactured in U.S. but imported into Canada were given FTA status.

Honda assembled its vehicles accordingly- (1) head & block subassemblies engine parts produced in U.S., (2) subassembles were assembled & processed w/ other components imported from Japan to produce an engine, (3) engines were shipped to Canada to be incorporated into Honda produced in Ontario.  

* Sum of U.S. parts were 50% & qualified as a North American good thus enjoying duty-free treatment in Canada.

* Honda argued that under the roll-up rule 50% U.S. = 100%  North American
* Revenue Canada argued too many Japanese parts did not meet 50% requirement & under the roll-down rule & Customs treated it as having zero N. Am content.

Rules of Origin
*a good qualifies as an Originating good only when each nonoriginating material used to produce the good undergoes an applicable “change in tariff classification” as a result of production in one or more of NAFTA countries.

Value-Content Rule
* A good qualifies as an originating good if the assembly of parts & components within NAFTA = 60% of the value of the finished good or 50% of the net cost of the product.
Transaction Value Method- easy to calculate, it is the price actually paid for the good or payable. 

* Substracts the price paid for non NAFTA origin material used in production of the good from price charged the consumer for the finished good & (2) dividing that figure by the price charged the consumer.

* If more than 60% regional value content it qualifies as an originating good.

Net-Cost Method total cost of the good minus sales promotion, marketing, after-sales service, royalities, shipping, packing, & non-allowable interest costs.

* Subtracts the price paid for non NAFTA origin materials from the net cost to the producer of the good & dividing that figure by the net cost to the producer.

* More than 50% regional content= originating product.
Textiles & Cars most strict originating rules under NAFTA
Yarn forward or Fiber forward rule- when the textile is constructed from yarn produced in a NAFTA country.
§ 904 NAFTA preserves each member the right to adopt, maintain or apply at levels each considers appropriate product standards relating to safety, health, the environment or consumer protection.

* This includes the right to prohibit importation of nonconforming goods or services from a NAFTA partner.  Thus, NAFTA permits use of product standards as an absolute NTB.

This right is qualified: (1) cannot be administered w/ discrimination, (2) no product standard can cause an unnecessary obstacles to NAFTA trade, (3) adoption of international standards is required, but higher levels of protection may be chosen, (4) Each country has to treat one another’s regulations & certification tests as equivalent to its own where they adequately fulfill the importing partner’s legitimate objectives, (5) Must keep the regulation and standards required open and transparent in order for other nations to comply.

Legitimate objectives § 915 NAFTA- INCLUDING SAFETY, health protection, environmental protection, consumer protection and sustainable development.”  Protection of domestic production is excluded as legitimate.
Dispute Settlement (General) Chap. 20 NAFTA
* Preserves the complaining parties right to choose btw the WTO or NAFTA’s dispute resolution process. Uruguay Round table DSU.

* Some issues must be heard under NAFTA if responding country wishes- Environmental & conservation ks, SPS, health regulation, health, safety.

Part C EAST ASIA
*Chinese PRC use ethnic links to foster trade.

Lawrence –U.S. should trade w/ Japan not Latin America
*Japan is necessary to est. a secure trade partner in the East.

Chap. 6.5 Tariff Preferences for Developing Nations
Import World & Leather Goods 

Problem: how does the GSP (Generalized Systems of Tariff Preferences) system work (duty free) if developing nations are importing the goods.  How does it apply to leather goods?  LG account for 1/3 of all Import World’s goods.
* Caribbean Basin Economic Recovery Act

* Andean Trade Preferences Act

* African Growth & Opportunity Act 

* Central American FTA (Dominican Republic)

* Jordan, Chile, Peru, & Morocco have FTA

· 3rd World nations want to pay lowest tariffs and sometimes none to import their goods while giving nothing in return; NO RECIPROCITY of advantage.

· APPLICABLE STATUTES- Title V of the Trade Act of 1974, (GSP) 19 U.S.C.A. §§ 501-506) & CBER Act 1983. Hornbook Chap. 10
· GSP UN Conference on Trace & Development UNCTAD
· All developed countries were to grant preferences to all the exports of semi-manufactured & manufactured goods from Less Developed Countries (LDC)

· ENABLING CLAUSE 
· Tokyo Roundtable Multilateral Trade Negotiations, Contracting Parties decide as follows:

· 1. Contracting parties may accord differential & more favorable treatment to developing countries, w/ out according such treatment to other contracting parties.

· Applies to the following 

· (a) preferential tariff treatment accorded by developed contracting parties to products originating in developing countries in accordance w/ GSP.

· (b) Differential & more favourable treatment w/ respect to provisions of G K concerning non-tariff measures governed by the provisions of instruments multilaterally negotiated under the auspices of the GATT; 

· (c) Regional or global arrangements entered into amongst-less developed contracting parties for the mutual reduction or elimination of tariffs, mutual reduction or elimination of non-tariff measures, on products imported from one another; 

· (d) Special treatment of the least developed among the developing countries in the context of any general or specific measures in favor of developing countries

5. Developed countries shall not seek reciprocity for commitments made by them in trade negotiations to reduce or remove tariffs & other barriers to the trade of developing countries.

GSP-Eligible Articles
· Which imports qualify for duty-free treatment under GSP?
· 1. Must be included on the list of GSP eligible articles

· 2. It must be from a designated beneficiary country

· 3. Beneficiary country must be eligible for GSP treatment for that article
· 4. It must meet value-added requirement

· 5. It must be imported directly into the U.S. from the beneficiary country or association

· 6. Exporter/importer must request duty-free treatment under GSP by placing an “A” BEFORE  the HTSUS # that identifies the imported product on the appropriate shipping docs. 

· Which products are eligible for duty-free treatment?
· 2 categories HTSUS eligible to all GSP beneficiaries 

· LDBDCs designated by the World Bank as having an estimated GNP below $786 

· Dutiable manufactures & semi manufacturers & selected agricultural, fishery, and primary industrial products not otherwise duty free.

· Can any article be designated as eligible for GSP?
· No- most textiles, watches, footwear, handbags, luggage, flat goods, work gloves, and other leather wearing apparel.  Or other goods determined to be import sensitive cannot be made eligible for GSP- steel, glass, electronics.

· How is an article identified as eligible for GSP in the HTSUS?
· A = articles that are generally GSP eligible for all developing countries 
· A+ = articles that are GSP eligible only for imports from the developing countries identified in the HTSUS as LDBDCs. 
· A*= Articles that are GSP eligible except for imports from one or more countries that have lost GSP status for that article.
What is the rate of duty on a GSP eligible article?
*All imports of GSP eligible articles are Duty-free! 

GSP Beneficiary Countries 
Where are official lists of the GSP-eligible countries, the LDBDCs, & the articles w/ country restrictions on eligibility?
§ 4(a) of General Notes at beginning of HTSUS GSP eligible countires, § 4(c) LDBDCs, § 4(d) list of non eligible imports- where the imports from one country have exceeded the competitive need limitation.
How does an importer request GSP treatment?
Designate the letter A on shipment docs.

President can revise the list of eligible goods.

Competitive Trade Limitations & Requests for Waivers
* A country may be ineligible for GSP treatment on certain imports when: 


* Imports an article that has exceed the CTL


* Country has graduated from the program


* Value added in the beneficiary country is insufficient to meet the GSP rule-of-origin requirement.


* the country fails to supply complete documentation or does not meet U.S. Customs requirements.
How a country can exceed CTL
(1) During the previous calendar year, U.S. imports of a GSP article from that country 


a. Account for 50% or more of the value of total U.S. imports of that product, or


b. Exceed a certain $ amount, $75 mill in 1996 to increase $5 mill per year after that.

President can waive a CNL when a party petitions the USTR for a CNL waiver when it is imported for a specific beneficiary.

* Great weight is place on the extent to which the beneficiary is providing reasonable and equitable access to its market for U.S. goods & services, & the extent to which the beneficiary is providing reasonable & effective protection to U.S. IP rights.

· Does a special CNL exist for Least Developed Beneficairy Developing Countries?
· § 503(d) waives all CNLs for the GSP beneficiaries designated as LDBDCs.

· Graduation from GSP
· When a country’s GNP exceeds middle-income level $3,116-9,635.00 President determines. OR when a product exceeds CNLs.

RULE OF ORIGIN REQUIREMENTS
What are eligible requirements for qualifying products as GSP-eligible for a beneficiary country?
* Sum of the cost or value of materials produced in the beneficiary country + direct processing costs = at least 35% of the appraised value of the product at time of entry into U.S.

Can imported material be counted toward the 35% value-added requirement?
* Yes, but only if the materials are substantially transformed into new & different constituent materials of which the eligible article is composed.

* This is determined by U.S. Customs Services.

REGIONAL Association
* Can be treated as importing a good from a single country of origin

* GSP cumulation benefits when U.S. imports from association members produce a product when countries together account for at least 35% of appraised value of article.

Criteria § 502(b) of GSP law to qualify as GSP country
1. Can’t be a communist country unless country receives Normal Trade Relations treatment, is a member of GATT, & IMT

2. cannot belong to a group or indiv. Participate in actions that effectively withhold supplies of vital commodities or raise the price to an unreasonable level & cause serious disruption of the world econ.

3. GSP beneficiary cannot afford preferential treatment to products of a developed country that will have or likely have an adverse affect on U.S. commerce

4. Cannot nationalize, exapropriate, or seized property of U.S. citizens or corps. w/out compensation.

5. May not have failed to recognize or enforce arbitral awards in favor of U.S. citizens or corps.

6. Can’t aid abet, by granting sanctuary or support to international terrorists

7. Must have taken steps to promote positive workers rights, no forced labor, right to bargain, no child labor, min wage is acceptable, & working hours.

* President can still determine GSP eligibility for 4-7 violations if it is in the nation’s best interest. 

Discretionary Criteria § 502(c)

Floresheim Shoe Company v. U.S.
* P argues that President cannot limit a specific item from a specific country.  Instead they argue the President is only allowed to limit an item to all countries or for all articles from a particular country.

* This dispute deals with leather goods- being considered dutiable.

H- Legislative intent is to give President pwr under § 504(a) not to be read as a disjunctive.  President may withdraw, suspend, or limit the application of the duty-free treatment with respect to any article or with respect to any country.
Discriminatory Trade Preferences of the U.S.
* Mediterranean Economic Act w/ EU similar to U.S. & Caribbean Basin Econ Recovery Act

CBER-seeks to stimulate private economic development on a market economy relatively free from government intervention & regulation. Increases the flow of products from the region into the U.S. through elimination of tariffs on those products.
Act divided into 3 parts 

A. Tariff Provisions – country must be designated a beneficiary by President based on 11 factors: desire of the country to be so designated, economic conditions & living standards in the country, assurances that the U.S. will have access to markets & basic resources of the country, (130,000 jobs dependant on exports to Latin America); degree by which country follows GATT principles, degree to which the country distorts international trade by imposing export performance requirements or local content requirements, degree to which trade policies of the country contribute to the development of the region itself, degree to which country is taking self-help measures to promote its own development, the degree to which workers in such country are afforded reasonable work environment, secure property rights inside country, copyrighted material infringement prohibited, extent to which the country cooperates & administers the trade & tax provisions of the Act.

* Country must help curb the narcotics trade in the U.S.

* Agrees to extradition of U.S. citizens
* Can’t harm U.S. Commerce 

Specifically excluded  duty free items: tuna, watches, leather, textile & apparel, footwear, handbags, & petroleum.

Safeguards- President may suspend duty-free treatment for any article under § 203 of the Trade Act or § 232 of the Trade Expansion Act.  Gets a report on economic impact of the Act on US industry & consumers.  May suspend duty-free on any item related to national security interest.
Andean Trade Preferences Act- similar to CBI

* not permanent 10 yr. duration, must assist us in cracking down on the drug trade.

African Trade Preferences
* duty-free for all textile imports using U.S. yarn, there is a cap for textile imported using African yarn. 

* Sub-saharan countries enjoy duty-free & quota free apparel access regardless of the origin of the fabric.

* Subject to import surge (escape clause) protection & stringent rules against transshipments btw countries for purposes of taking advantage of U.S.

19 U.S.C.A. § 2703(h)

PART C U.S. Tariff Preferences for Goods Incorporating American Made Components
* Maquiladoras- in-bond or border plants (Mexico-US)

* Allows fabricated U.S. components to be shipped abroad & returned to the U.S. subject to a customs duty limited to the amount of value added by foreign assembly operations.

*
§ 9802.00.80 of Harmonized Tariff Schedule

At least 35% of the value of an assembly plant product is of local origin, it may qualify for duty free tariff status under U.S. Generalized System of Tariff Pref.
Oxford Industries v. U.S.
* 12 LONG sleeve & 12 short sleeve men’s shirts exported from Mexico. Buttonholing operation in Mex . Shirts cut in Arizona, sent to Mex to get buttonholed, imported back to AZ.

*P argues that buttonholing is not substantial it is merely an incidental operation.

*   D argues without this procedure the article would not be accepted by customs or the ultimate consumer.
* Exception for advance in value “by being assembled.”
*H- Said operations were not substantial changes as to constitute further fabrication.
Changes to NAFTA
* Abandons the provision of duty-free importation of inputs into Mexico regardless of origin.  If source of origin are Canada or U.S. no duty.

* Whenever maquiladoras use non-NAFTA inputs Article 303 stipulates that duty drawback provisions apply.

* Allow Maquiladoras to receive a duty refund for the lesser of (1) amount of duties paid in Mexico for imported inputs or (2) amount of duties paid on the final product in the US or Canada at the time of importation from Mex. 

* 90% inputs from NAFTA countries specifically US so Mex will continue to enjoy duty-free importation.

Mexican government implemented Sectoral Promotion Programs PROSECS
* Relieving many 3rd nations of having to relocate to NAFTA Countries for production of component parts.  20 specific industries including electronics, if an industry is not included it can petition the Mexican government.
6.6 Preferences for Local Producers Non Tariff Import Barriers
Problem: Government Procurement of Photocopiers 

Photocop- NY corporation produces high quality photocopying machines

· All materials & technology are derived from U.S. sources.

· 60% comes from NY

· Bids on public contracts for supply of photocopying machines have been submitted to: 

· (a) City of LA, CA

· (b) State of NJ 

· (c) Several U.S. fed agencies

· (d) Danish government

· (e) Japanese government 

· (f) PEMEX, state oil & gas monopoly of Mexico- NAFTA is applicable to this contract.  It depends on how much the bid is going to be whether or not there will be competitive bidding or if only domestic companies can bid. Because Photocop is a member of NAFTA it may be able to bid, anyway. 
Q: Evaluate whether/ how these laws may apply to its bid.

Article III(4) &(8) of GATT

WTO Procurement Code (1994), and Federal Buy American Act apply to this problem.
WTO Procurement code is plurilateral- applies only to nations that opt for its coverage.  Few have acceded to the Procurement Code. EU, Aruba, Canada, HK, Israel, U.S., Japan, Norway, Switzerland, S. Korea, & Litchenstein.

· Ratified by U.S. through Uruguay Round Table agreement 

· Expands coverage to include procurement of services, construction, government owned utilities, & some state and local contracts. 
· NAFTA est. distinct procurement codes:

· Thresholds are $50,000 for goods & services provided to federal agencies & $250,000 for government owned enterprises (PEMEX & CFE).

Trade Act of 1979: The Agreement on Government Procurement

Discriminatory procurement practices (reflect a protectionist attitude) are done in a # of different ways 

· selective tender procedures- only a select group of suppliers are sent invitations to bid

· Single tender procedure- only one supplier is contacted for procurement;

· Requirements that bidders must have an established branch within the country; 
· Vesting of broad discretion in procurement officers to ignore foreign bids.
· Reasons to prefer local companies over foreign bidders:
· lack of uniformity in specifications, language barriers, familiarity & ease of dealing with local suppliers, easy availability of service, maintenance, & repair parts when dealing with a domestic company in case of default.
· National security interests can lead to pro-national procurement policies.
· Technology, and industries that produce goods to be used in defense.
· Drawbacks of Barriers to foreign competitors 

· 1). Domestic producer who could not compete with the foreign producer is a free economy is effectively subsidized. 
· This causes the consumer to pay a higher price for the good.
· 2). Prevents reallocation of that domestic producer’s work force & resources—a reallocation that would result in the production of goods able to compete more effectively in a foreign market. 

BUY AMERICAN ACT 
· Purpose was to limit the purchases of foreign products by the federal government

· Requires Federal agencies to treat domestic bids as unreasonable when it exceeds a foreign bid by more than 6% (customs duties included) or 10% (customs duties and specified costs excluded).

· Companies are considered foreign NOT domestic when the materials used are less than 50% American in origin.

· Department of Defense has its own procurement rules
· 50% price preference (customs duties excluded) or a 6-12% preference (customs duties included) whichever is more protective to domestic suppliers. 

· Difference is attributed to the sensitive nature of defense 

· However, many complain that the U.S. is increasingly dependant on foreign supplied weapons especially technology.  Also, with budget cuts, it makes more sense to buy a good on an internationally competitive market. 

Crosby v. National Foreign Trade Council
Issue: Is Massachusetts law restricting the authority of its agencies to purchase goods or services from companies doing business w/ Burma, invalid under the Supremacy Clause? Yes. 
· Mass law preempted b/c it interferes with Congressional right and purpose of its own act.

K.S.B. v. North NJ District Water Supply Commission of State of NJ

* Had a statute that required any construction K to use only domestic materials in the performance of the work

* H : the statute did not violate the Commerce Clause


Cong. Intent for there to be a preference for domestic product for public works contracts. It does not injure the foreign economy or country.
Allis-Chalmers Corp, Hydro-turbine Division v. Friedman
· In this case, Hitachi America received the bid for the damn.  It was $20k less than Allis-CHalmer.

· Hitachi is paying the 12% surcharge and is employing American workers.  This is the ideal outcome of the Buy American Act. 

NAFTA p.  544 
· Is the purchasing entity covered by the scope of Chap. 10?

· Do the goods or services sought fall within Chap. 10?

· And does the value of the contract meet the thresholds established in that chapter? 

· If all of these are answered affirmatively, then normal preference for local suppliers enacted in CAN, MEX, US, law are suspended & competitive bidding prevails. 
· PEMEX and the Federal Electricity Commission (CFE) are subject to procurement.  50% of their bids are open to competitive NAFTA bidding.  The remainder is open to domestic bids.  In 2003, these enterprises will be fully subject. (Now fully subject to NAFATA).
· Covered Goods/Services
· Only those goods listed in Chap. 10 Annexes

· Unless specifically included, construction services are not open to competitive preference-free bidding.

· Mexico has opened 50% of its non-energy construction contracts to competitive NAFTA bidding.

· Contract Thresholds
· Assuming that there is coverage of the purchasing entity & the goods or services under NAFTA, the final issue is whether the value of the K is sufficiently high to open it to competitive bidding.
· Canada-US have agreed to a threshold of $25,000 for federal government procurement of goods & incidental services.

· Civil government procurement is $50k U.S. for both goods & services, & 6.5 million U.S. for construction services.

· Government services are more protective of local suppliers- threshold $250k U.S. for goods & services, & $8 million U.S. for construction services.

· If NAFTA bidder loses, it must be given an opportunity to challenge the decision

GATT/WTO and Government Procurement

· US a party to GATT by the Reciprocal Trade Agreements Act of 1934 

· GATT exception:

· Provisions of this article (III) shall not apply to laws, regulations or requirements governing the procurement by governmental agencies of products purchased for governmental purposes & not with a view to commercial resale or with a view to use in the production of goods for commercial sale.
· Example: NJ Water treatment plant.  Carrying out a government purpose
Japan’s Implementation of the WTO Agreement on Government Procurement 
· Becoming more open to allowing foreign companies to bid for contracts 

· 13 bilateral agreements w/ U.S. covering specific business sectors 

· Japan subjected 3 categories of entities to GPA disciplines: central government entities, sub-central entities, and government-related entities. 
Chap 7.0 Response of Domestic Producers to Import Competition 

Circumstances where raising tariffs & trade barriers are expressly authorized to protect domestic industries from competition abroad.
2 major problems: (1) Subsidy by foreign government to artificially lower the sales price. It can be applied to increase export or generally to domestic sales.

(2) Distressed prices- which are less than would be charged under normal market conditions.


* to develop a new foreign market for the seller, to keep manufacturing plant in operation, 


* lower priced exports that are imported to another country may be viewed as unfair competition.

Countervailing Duties- are used to raise the import prices to market levels. 

· this is used when the imported goods are priced unfairly due to the direct or indirect government subsidies.

WTO Agreement on Subsidies and Countervailing Measures
· Countries may use the WTO dispute settlement process to seek withdrawal of the subsidy or removal of its adverse effects.

· Or country can launch its own investigation and ultimately charge extra duty (CVD) on subsidized imports that are found to be hurting domestic producers.

· Specific subsidy- available only to an enterprise, industry, or group of industries

· Prohibited Subsidies- these subsidies require recipients to meet certain export targets or to use domestic goods instead of imported goods. 

· These are prohibited b/c it injures international trade

· If they are found to be prohibited, then the subsidies must be removed immediately.  Otherwise, the complaining country can take counter measures.
· Actionable Subsidies: complaining country must show that the subsidy has an adverse effect on its interests. (otherwise the subsidy is permitted)

· 3 types of damages: 
· 1. Hurt the domestic industry in the importing country.

· 2. Hurt rival exporters from another country when the two compete in 3rd markets.

· 3. domestic subsidies in one country can hurt exporters trying to compete in the subsidizing country’s domestic market.

· Subsidies in developing countries- important to transform their economy into a market economy.

· Least developed countries & developing countries with less than $1,000 per capita GNP are exempted from disciplines on prohibited export subsidies.
· Other countries are given until 2003 to get rid of their export subsidies.

· Least Developed Countries must eliminate import-substitution subsidies (designed to help domestic production and avoid importing) by 2003—for others it is 2000.
Anti-Dumping duties- are used when unfair pricing occurs because a private exporter is selling the goods below their normal value.

· When they are sold at a price lower than that in their home country’s market.

· In order to take action, government must demonstrate that (1) the dumping is occurring, (2) calculate the extent of the dumping (how much lower the export price is compared to the exporter’s home market price)., (3) show that the dumping is causing injury or threatening to do so. WTO Anti-Dumping Agreement
· GATT Article 6-allows action to be taken by nation’s governments 

Methods to Calculate the extent of dumping
1. What is the normal value- the price of the good inside its domestic country (exporting country).

2. Price charged by the exporter in another country

3. Combination the exporter’s production costs, other expenses and normal profit margins.

* Measures must expire within 5 years of the date of imposition unless an investigation shows that ending the measure would lead to injury.

* Investigation must end if authorities determine that the margin of dumping is insignificantly small less than 2% of the export price of the product.

* Also if the total import is less than 3% of total import of product into the country


* exception if multiple countries align to import 7% of the product.
Authority for imposing CVD/AD arises from the GATT/WTO agreements 
· Requires a material injury to a domestic industry actually occur or be threatened, or that establishment of such an industry be substantially impaired.

Escape Clause/ safeguard of domestic industries- available when there are no subsidies or sales at less than fair value.  Extraordinary provision permits WTO members to deviate from obligations under agreements when their domestic industries would suffer sufficient harm from fairly priced import competition.

· Standard- requires the imports be a “substantial cause of serious injury,or the threat of to an existing domestic industry. 

·  Surge in import of the product: (1) absolute increase in import or (2) share of the shrinking market, even if quantity of import has not increased.
Judicial/Administrative Procedure in Trade Remedy Cases
AD/CVD cases involve International Trade Administration (ITA), part of the commerce department, & U.S. International Trade Commission (ITC).

· ITC involved in escape/safeguard cases

· Court of IT can review ITA & ITC decisions

· ITA- helps protect U.S. businesses from unfair competition

· NAFTA- decisions are not appealable, if the panel is used it divests CIT of jdx

· No stare decisis effect, decisions bind each individual case only

Chap. 7.1 Subsidies & Countervailing Duties:
Problem Tires from Canada 

· Figure out if this is a subsidy aimed at helping an export of the Michelin tires

· Analyze it as a domestic subsidy, & compare Canada’s assistance w/ U.S. assistance to see if it differs materially from the assistance the U.S. gives tire manufacturers
· Look at the amount of injury suffered by the U.S. Michelin tire market since it is already well established

Answer 

Under Tariff Act § 1671(a), a countervailing duty may be imposed by the U.S. government if it is determined that Canada is providing directly or indirectly a subsidy and the Commission makes an injury determination.


A subsidy can either be an export or domestic subsidy.  Further, this is a specific subsidy because it is aimed at the tire industry.  It is not clear from the facts that Canada’s financial assistance was aimed at aiding the amount of Michelin tires exported.  It is possible that the subsidy is domestic in nature.  The U.S. can argue that by reducing the property tax and giving a low interest rate loan, the Canadian market will not need imported U.S. Michelin tires.  This injures the U.S.


In addition, there must be evidence that a benefit it being conferred upon Michelin.  The private loan will not be considered in this analysis, only those benefits granted by the Canadian government are analyzed.  The benefit granted by the Canadian government is specifically given to Michelin.


Does Canada’s assistance qualify as an export subsidy and therefore fall under the prohibited red light subsidies?  It is clear from the facts that Michelin had originally looked at the U.S. to construct manufacturing plants in order to service that market.  However, the Canadian government gave Michelin favorable tax incentives to build their plant in Nova Scotia.  Since Michelin will still need to service the U.S. market, it will more than likely be exporting its tires from Canada to the U.S. at a lower price then those available in the U.S. produced from Michelin’s domestic plants.  For that matter, other U.S. domestic tire manufacturing plants.


Domestic subsidy § 1677(5a)(d) they are subject to CVD if the subsidy is provided to a specific enterprise or industry even if it is not linked to export.  In order to qualify, the subsidy must be (1) expressly limited to Michelin, this would qualify as a specific subsidy as a matter of law; (2) even if available to other participants of the tire industry, if Michelin receives a disproportionately larger amount of the subsidy or is favored in some way, it will lead the subsidy to be specific as a matter of fact. 

There are no facts in the problem indicating that the U.S has suffered an injury.  More information is needed to determine if other enterprises receive the same benefit for bringing in jobs to a depressed area.  Also, if the Canadian government is giving the subsidy out of Research and Development reasons.  However, because tire manufacturing is not a new technology, it may not qualify as being a CVD proof subsidy.
TARIFF ACT of 1930 page 507 supplement

§ 1671: two conditions on creation of countervailing duties

· 1. Secretary of Commerce must determine that a nation is providing a subsidy to its exporters

· 2. (b) ITC must determine the imports benefiting from the subsidy injure, threaten to injure, or retard the establishment of a domestic industry.

· Both of these conditions are met a duty = to the subsidy will be imposed on the import.

§ 1671a Procedures for initiating a countervailing duty investigation 

§ 1677 Definitions; special rules

Export Subsidy- benefit by a government to an industry or exporter for products that are exported.
Domestic Subsidy- not linked to amount of exports, government gives it to a particular industry/business

· Discourage imports because the product sells for less than it would otherwise.

WTO Traffic Light Subsidy Categories SCM pg. 233 Supplement
Red Light (Prohibited Subsidies): Actionable regardless of any injury 
· Subsidies contingent upon export performance 

· Subsidies contingent upon using domestic product over import product 
Yellow Light/ Green Light (Permissible but actionable)- actionable if they cause adverse effects to interests of another member country.
Article 5 SCM 3 types of injury: 1) injury to another domestic industry of another country (U.S. typical requirement), 2) nullification or impairment of benefits accruing to member countries under GATT 1004; 3) serious prejudice to interests of another member country.
Requirements:

1. Subsidy must involve a “financial contribution” by a government entity, or income or price support 

2. Subsidy must confer a benefit 

3. Must be specific subsidy meaning of Article 2 GATT
International Appeals (NAFTA 1902, 1904, 1911; Articles 2,4,8 of SCM)
Chapter 19 of NAFTA: provides for a trilateral panel, any country can request review of AD/CVD laws.

1904: Extraordinary Challenge Committees- if the binational panel exceed its powers or authority in applying the wrong standard of review.  Also, how the panel applied the standard of review.

Chapter 7.2 ANTIDUMPING DUTIES
Problem super computers to the U.S.

· AA (airline) decided to purchase the computer from CEN (Japan) $10 million over, Grey Research (U.S. $17 million) & Jutisu (Japan $9 mill).

· Grey’s cost of producing the computer is $15 million including research & development costs.

· 60% of the market, sells about 12 to U.S. & 12 to foreign buyers

· CEN does not allocate R & D to its sales price of computers.
· New to the market, sells computers inside Jap for $10 mill, India $15 million

· Losing $ since entering the market, want to get its goods in the U.S.

· 9 other airlines will buy supercomputers this year, similar to AA’s so that they are all compatible

· These 10 sales represent 50% of the U.S. market for the current year.

Question: Can Grey Research have anti dumping duties imposed on CEN’s sale to AA? 

Applicable laws Tariff Act § 1673, GATT Article VI permits AD

Steps of analysis 
1. Determine if the sale is less than fair value (ITA)


a. 1673(b) “normal value” of the goods w/ the export price



i. Export price 1677a.

In this case the Normal Value of the CEN computer appears to be 10 million as sold in its home country.  However, the sales price does not include the cost of research and development.  Therefore, it may not be a fair assestment of a base line price.  Perhaps, the export price to India of $15 million can be used as evidence of the true cost.  There is a 5 million dollar difference between that sale and the one to AA.  Perhaps, CEN is attempting to break into the U.S. market.  Admittedly, CEN is operating at a loss in order to gain footing in the super computer market. 


Next, Grey Research will have to demonstrate that there is a material injury or at least a threat thereof, or a retardation of development in the domestic market.  Arguably, due to AA’s purchase of CEN’s computer the other 9 airlines who need a super computer will purchase from CEN because it is $7 million dollars less than Grey’s price.  Further, the products are not different in quality.  The fact that Grey represents the majority of the domestic market and is in favor of the petition is one factor to be considered by the ITC in determining whether AD duties are warranted. 

2. Necessary injury element (ITC)


i. Material injury to an industry, a threat thereof, or material retardation of the establishment of an industry in U.S.


ii. MI § 1677(7), threat thereof § 1677(7)(f)

3. Amount of the duty is equal to difference btw the normal value & export price

Byrd Amendment- provides relief in the form of collecting Ads and distributing them back to injured industry. This in itself is a subsidy and is viewed by the WTO as violating international agreements.
Problems with Dumping
· Injure the consumer if the low pricing causes other competitors to leave the market resulting in a monopoly.  Then consumers are being deprived the choice and potentially the best product.

· It can also result in discouraging further development of the product

· Reduce the domestic markets work force, share of profits, and R & D.

· Undermines operation of free market economic principles.

ITA

IA- import administration: enforce AD/CVD laws

Non market economy country the price comparison is between a surrogate country & U.S. sales price.


This is expressed as the dumping margin

· IA can self-initiate but usually investigates in response to petition filed by injured industry.

· Petitioner must submit the evidence of dumping or subsidizing allegations

· Annual review of AD/CVD measures to determine if dumping or subsidy has changed.
Petitions Domestic Like Product & Industry support 
· Must be filed w/ support of the industry of the domestic like product

· DOC makes the determination that it is a “domestic like product”
· Domestic Like Product- product that is like, or in the absence of like, most similar in characteristics & uses w/ the article subject to an investigation.
· 1) Workers or domestic producer must account for 25% of total production of the domestic like product AND
· 2) more than 50% of the production of the domestic like product produced by the portion of the industry in favor/opposition of petition.
· Investigation is limited to the product named in the petition

· It can include component parts & finished products
Fair Value Comparison
DOC determines Sales Less than Fair Value & ITC material injury = AD permitted

· SLFV: comparing 4-N’s cost of producing, including selling, general, & administrative expenses, & profit
· Constructed Value (CV)
· Compare Normal Value to U.S. Price 

· Home Market Price vs. Export Price or Constructed Export Price
· Third Country Price (surrogate) vs. EP or CEP

· Constructed Value vs. EP or CEP
Export Price- price which the goods will be sold wither before or after importation by an exporter.

· Exporter- foreign exporter or an affiliated agent in the U.S.

· Constructed Value- used when dealing with Non Market Economies

· Surrogate can be used IF- they are at the same level of economic development & are significant producers of comparable merchandise.

· CEP: price sold to the unaffiliated U.S. buyer less expenses incurred in selling the product in the U.S. and U.S. profit.

*NV- price which the product was first sold in exporting countries domestic market, or the sales price to a third country if the home market is not “viable.”

* Can also be CV using cost rather than price data

* NME- reports labor & material used to manufacture subject merchandise & DOC values these inputs using price prevailing in a suitable market economy.

Calculate dumping Margin
Weighted Average Price vs. Weighted average price

Individual Transaction vs. Individual Transaction

WAP vs. IT

Standard for Material Injury ITC determination

· Define the relevant US industry 

· Determine whether that industry is experiencing or threatened with material injury, or whether the establishment of the industry has been materially retarded and 

· Determine whether there is a causal link btw the injury and the imports allegedly sold at LFV.

· This is satisfied even by minimal impact
· Material
· Volume of imports & any increase in volume either in absolute terms or relative domestic production
· Market penetration % of apparent U.S. consumption represented by imports.  This depends on the definition of domestic like product
· Effect of imports on U.S. prices, price underselling or suppression
· Impact of imports on domestic industry including all relevant economic factors (employment, output, wages, market share, profit, capital investment).  Magnitude & margin of dumping
NAFTA- NO appeal granted to decisions, unless extraordinary circumstances such as : (1) panel mbr gross misconduct, bias or conflict of interest, (2) panel seriously departed from fundamental rule of procedure, (3) panel manifestly exceeded its powers, authority, or jdx.

 Continued Dumping & Subsidy Offset Act (CDSA)
· Takes AD/CVD duties form Customs Services and disperses them to affected industries.

Wooden Bedroom Furniture from China
1. Domestic like product- all producers of WBF

2.  Material Injury by Reason of Less than Fair Value Imports


* growth in demand appears to be affected by increase in housing demand


* No noticeable difference btw U.S. WBF & imported product except lower price 


* Price was cited as a significant factor for purchasing


* U.S. firms account for 56% of U.S. producer shipments 


* 133 Chinese producers, China 50.2% of total imports for POI.


* Volume of imports from China grew from 7.8% - 16.7, finally 32.7% 2004


* 47.6% U.S. industry supports the petition


* 45.6%  U.S. industry oppose the petition because they are importing                      Chinese WBF.

 
* Non domestic importers responsible for 2/3 of overall increase in volume

Correlation btw underselling and drop in domestic prices

The fact that a significant portion of the US industry is opposed to the petition is not dispositive & is not enough to override the volume & price-related effect on the industry.

H- Materially injured by reason of LTFV imports from China. 
Chapter 7.3 ESCAPE CLAUSE PROCEEDINGS
Problem: Sneakers from India 

· US market is producing the same # of sneakers but the demand has increased. Taken a 40% loss

· Foreign manufacturers account for 65% of the US market

· Sneaker World (Washington Inc,) imports from Indonesia

· Currently negotiating a K w/ Seers to distribute its sneakers 

· United Athletic Footwear Assoc. is a trade assoc, some smaller companies aside form Kids cannot survive against 4-N competition.

· Kids 40 years in the market, Wisconsin based employs 350 persons

AFA wants to stop unfair competition.  

AFA wants compensation for the unions, Milwaukee, and its members.

Applicable Law Title II of Trade Act 1974, Article XIX of the GATT, & WTO agreement on Safeguards.
Certain Motor Vehicle & Certain Chassis & Bodies Thereof
§ 201(b) of the Trade Act requires that the following be met before an affirmative determination can be made: 

(1) There are increased imports (either actual or relative to domestic production) of an article into the U.S.

(2) The domestic industry producing an article like or directly competitive with the imported article is being seriously injured, or threatened with serious injury, and 

(3) Such increased imports of an article are a substantial cause of serious injury, or the threat thereof, to the domestic industry producing an article like or directly competitive with the imported article.
Must assess the scope of the Domestic Industry 

· depends on the nature of the imported product, the competitive conditions in the domestic market, and nature of U.S. production

· If the goods can be used interchangeably, the same inherent & intrinsic characteristics

Determine Serious Injury § 201(b)(2)

· significant idling of productive facilities in the industry, the inability of a significant number of firms to operate at a reasonable level of profit

· Significant unemployment or underemployment within the industry

· Decline in domestic sales and the increase in inventories

H- Cars were suffering serious injury

§ 201(b)(4) Commission must analyze the cause 

· The cause must be important

· If it is merely one of many, it is less likely to be deemed important

· Imports be not less important than any other cause

· In the Motor Vehicle case, the Commission viewed the recession as the single cause not the imports.

WTO Article 4 Safeguards Agreement
· Requires “objective evidence” to prove the existence of a causal link btw increased imports and the injury determination.

· Essentially if the injury can be attributed to other factors in addition to increased imports, there will not be a finding of injury do to imports.

Import Injury Relief 
· Presidential relief designed to protect the domestic producers of like or directly competitive products

· Trade adjustment assistance to workers and firms displaced economically by the import competition.

Orderly Marketing Agreement- arrangement by which national governments agree among themselves, often tacitly & without any legal force.
· formal & informal government negotiations & agreements

· Enforced by importing country’s Customs Service

· § 203 of the Trade Act & based upon prior findings of injury to domestic producers by the ITC are regarded as OMAs.

· Voluntary Restraint Agreements (VRAs)
· Do not generally involve government to government discourse, are less formal than OMAs

· U.S. encourages a foreign industry or government to exercise self-restraint in the exportation of its goods to the U.S. market

· VRAs are only enforced by the exporting country and are not intended to be binding

· Example – Japan’s VRA on autos
Harley Davidson is a departure from the strict statutory constraints of granting relief.

· The Commission did not give considerable weight to the recessionary factors 

· Based its findings on the threat to the industry if importation trends continued un stopped

2002 US Tariffs against imported steel 30% over 3 years.  Japan & Australia were left out of this.

* WTO found it was improper response to increase in steel import and that the exclusion of NAFTA countries was improper.


* EU threatened 2 billion in retaliatory sanctions


* 2003 Bush Administration lifted its escape clause for steel

In the absence of an injury due to import finding by the ITC the President lacks the authority to enter into OMA agreements.
ADJUSTING TO IMPORT COMPETITION
§ 201 provides at most temporary protection

Chap. 8 EXPORTS – any item sent from the U.S. to a foreign destination
Including: software, technology, clothing, building materials, auto parts, blue prints, design plans, & commodities.
· U.S. uses Export Administration Act 1979 (EAA)- to regulate exports & re-exports under the Const. power of Art. I, § 8, cl.3
· International Emergency Economic Powers Act (IEEPA) governs until Cong. Re-enacts EAA

· Purpose of the statues is to augment President’s inherent power
*ITAR regulated by Sec. of Defense (munitions)

* EAR Export Administration Regulations, Sec. of Commerce controls virtually all other exports.


* Items going to a particular destination require a special license unless an exception applies.

* Exporters are strictly liable for complying w/ product eligibility controls

* Government controls can also depend upon the end-user & whether they are considered a threat to U.S.

* Burden falls on the exporter to determine whether a license is required


Customer eligibility controls 



1).  Customer Eligibility- if customer is involved in proscribed activities relating to the non-proliferation of chemical, biological, or nuclear weapons, or their assoc. weapons delivery systems.


Knowledge based control- depends on the exporter’s awareness of the customer’s activities.

· Liability is imposed if exporters are willfully blind, so they need to KNOW THEIR CUSTOMER
· 2). Lists are also promulgated by the Government against certain individuals “blacklists”
· The list conveys the knowledge required to trigger a license requirement

· Both the product eligibility & customer’s eligibility must be met for exporter’s transaction to be in compliance w/ regulations.

§ 301 of Tariff Act 1974 allows US exporters to commence proceedings which may result in sanctions against 4-N governments that unreasonably, unjustifiably restrain their exports.

· Application of these laws can arise in the following situations : US attempts to control (1) goods exported from the U.S. to a foreign nation which are to be re-exported from the foreign nation, (2) goods manufactured by a U.S. controlled subsidiary which is located in one foreign nation which are destined to be exported to a second foreign nation, (3) when any foreign product contains more than a certain % (10-25%) of U.S. origin parts or U.S. controlled content. 
Chap. 8.1 Export Controls 
Problem- Ball Bearings to EU and Middle East 
· Professor Jones developed w/ Chinese graduate student under K w/ Roll On (Mid Est Company)

· E-mailed detailed blue prints & specifications for its ball bearing manufacturing process to a company in Germany, & gave German Company’s Director of Manufacturing a tour of the Roll-On plant in U.S.

·  Visited by special agent from U.S. Commerce Dept. Bureau of Investigation BIS

· Ball bearings were found in equipment of terrorists in Syria & Iraq.

· Roll-On has never sold anything to them, their freight forwarders handles all details of shipping to foreign companies

Q: What can Roll-On do to protect itself in the future, and what liability is it facing now?

Applicable Statutes Export Administration Regulations

Answer
First, Roll-On is going to want to know what laws or regulations might apply to its exports.  Export Administration Regulations are the most used and therefore it is good to start with § 734 of EAR.  
· BIS implements & enforces EAR, regulates export & re-export of most commercial items.
How to Determine if you need a Commerce Export License 
· What are you exporting?

· Where are you exporting to?

· Who will receive your item?     End User 
· What will your item be used for? End Use
Commerce Control List 
· Find out which category your item fits into

· If it is not listed on the CCL then it is marked EAR99 & does not require a license

· However, if your export is going to an embargoed country, to an end user of concern, or in support of a prohibited end-use, you may need a license.

Where are you exporting?
· Libya, Iran, Cuba, N. Korea, Sudan, and Syria are terrorist countries

· If there is an X under the country you need a license, if not no license unless the end user is on a blacklist.

· NLR (No License Required) entered on export docs, if: 
· Item shipped is not on the CCL (i.e. its EAR99) or 

· The item is on the CCL but there is no X on Country Chart under appropriate reason for control column on the row for the country of destination.

· License Exception Part 740 EAR

· Use specific exception (LVS, GBS, TMP)
· License- You must apply to the BIS for an export license. If granted you’ll have a license number & expiration date to use on your export documents. 

· Typically valid for 2 yrs.
EAA 
· Granted discretionary authority to President to craft regulations for implementation of its goals & policies, & for licensing system for dual use goods.
· Enhanced Proliferation Control Initiative (EPCI)
· Places burden on exporter to know the end use, make sure its product is not being used for an unintended purpose WMD.

· To Know = both positive knowledge, and circumstances substantially certain to occur, but awareness of high probability of its existence or future occurrence.

· Inferred from a conscious disregard of facts known to a person & willful ignorance.

· Similar EPCI regulations abroad
· Belgium requires end-user certificates for export to non NATO countries & an explicit assurance from the foreign government that subject commodities will not be re-exported w/ prior consent of Belgian Gov.
· Dual Use Goods

· Hughes Aircraft Co. shipped night vision equipment to OIP a Delft subsidiary and they were found in Iraqi forces equipment. 
· State Dept. suspended all licenses & other approvals for Delft. Based on a reasonable belief that a violation of ITAR had occurred.
Chap. 8.2 International Economic Boycotts
Problem: Machine Lathes to Cuba & Qatar
Facts: Prentice (Del) manufactures in Detroit, Michigan, & at wholly owned subsidiary in Canada, Prentice Canada, & Joint venture plant in London (Prentice UK, PLC).

Canadian subsidiary- 6 Canadians, 3 U.S nationals.  London 50-50 equity venture 2 U.S. nationals 7 British.

Small market share, Canada sells to Canada & W. U.S., UK sells to EU & Africa

Cuban ministry attended Frankfurt fair – placed tentative order for 3 machines.

Lathe made in U.S. had to be shipped from U.S. to U.K. for final assembly then to Cuba
2nd Lathe manufactured in Canada shipped directly to Cuba contains some U.S. technology but all parts & labor are Canadian. 

3RD Lathe manufactured in UK w/ 25% parts from U.S.

Part A: deals w/ mandatory boycott participation against Cuba initiated by the U.S. U.S. wants to control third party nations trade with a boycotted nation (Cuba) in the form of a secondary boycott.
Part B: involves U.S. law prohibiting participation in a boycott NOT initiated by the U.S.


* U.S. wants to control US persons who through trade may assist a boycott initiated by another nation (Arab) against a third nation that is friendly to the U.S (Israel).
· Anti-boycott law – aimed at prohibiting U.S. persons from participating in or supporting boycotts by foreign nations against foreign nations friendly to the U.S.
· Primary boycott- curtailment of direct trade w/ another nation & is generally regarded as non violation of international law.  Boycotted state must have committed an “unfriendly” or “illegal” act.
· This view may be different if boycotted nation is dependent economically on boycotting nation.

· Helms-Burton Act- aimed at Cuba

BOYCOTT OF CUBA BY THE US

· Raises extraterritorial application of laws

· Began in response to nationalization of all US property located in Cuba 1959-60

· Cuban Regulations- limited by Cuban Democracy Act 31 C.F.R. 500-585

· A person subject to the jdx of the U.S. upon whom the Regulations impose trade restrictions, includes “any corporation, partnership, or association, wherever organized or doing business, that is owned or controlled by persons citizens or residents of the U.S.
· HELMS-BURTON (LIBERTAD ACT)
· (1) Private right of action in U.S. courts by U.S. nationals who have a claim that their property was taken by Cuba & that the foreign party now charged is “trafficking” such property. Title II
· (2) Title IV- Requires U.S. to deny visas to foreign persons who have trafficked in confiscated property.

· Trafficking- selling, transferring, buying, or leasing the property in question, and also “engaged” in a commercial activity using or otherwise benefiting from confiscated property.” 

· Ex: English company that buys sugar from Cuban state enterprise & does business in U.S. (jdx)- would be liable to US national who could show that some of the English company’s purchases consisted of sugar grown on the plantation that P once owned.

· NO necessary connection btw the value of the property on which the claim is based & the value of the transaction on which the claim of “trafficking” rests.  Plus interest of 35 years.

· Lowenfield- feels that this type of secondary boycott is unreasonable in a time of peace and is contrary to international law because it is exercising to great of extraterritorial power.

· Contra: A nation can have rules of law against conduct that is intended to have substantial effect within its territory.
Clagett Title III is consistent with international law

· Thinks Cuba has no legitimate interest in selling / profiting off of confiscated property.

· Traffickers take the risk knowing that the goods are tainted.

· General Assmebly of the Organization of American States directed the Inter-American Judicial Committee of the OAS to determine the Helms-Burton Act’s validity in international law.

· H- Does not conform to international law

· a. Domestic courts are not proper forum for adjudication of State-State actions

· b. Claimant state does not have the right to espouse claims by persons who were not nationals at the time of injury

· c. claimant state does not have the right to attribute liability to nationals of 3rd states for a claim against a foreign State.

· d. Claimaint state does not have a right to attribute liability to nationals of 3rd state or products that do not constitute the actual asset expropriated.
· e.  Cannot impose liability on 3rd parties not involved in the nationalization

· f. does not have the right to impose compensation in any amount greater than the effective damage including interest that results from alleged wrongful act.

· g. cannot deprive foreign national of due process rights to challenge law.

· h. these acts could qualify as a measure tantamount to expropriation and result in responsibility of the claimant state. 

· US no right to exercise jdx where the wrong alleged has no connection w/ its territory, & no connection exists btw such acts & protection of its essential sovereign interests.

· This decision is non binding even though it was an 11-0 including the US representative’s opinon.
USSR Pipeline embargo case
· Netherlands court held that the US order prohibiting exports to Russia may not be considered binding under the laws of Netherlands because none of the requirements of jdx or universality of the nationality principle, passive personality principle or the protective principle were met.

· Sensor (US owned subsidiary) CEP (French), CEP applied for an injunction requesting specific performance & damages in front of a Dutch court.

· Crt- did not agree w/ Sensor’s argument that it was under force majeure and therefore should not be liable under UN Convention on Ks for International Sale of Goods.  Crt held that Sensor was a Dutch company, it was founded in the Netherlands, domiciled there, and extraterritorial jdx claims by US was against international law.
· GR: State may not extend its jdx into the territory of another state & the acts committed there w/ Exception: only so far as the Nationality principle or Protective Principle apply.
· Sensor was Dutch n/a nationality principle

· Protective Principle- state may extend jdx over acts that threaten its safety, its credit rating, or other interests of this state wherever & by whomever these acts are committed.

· This embargo only served the interests of the U.S.

Did the exports have an immediate & prohibited effect in the territoriy of the US?

· N/A

· No connecting link btw sales K and the U.S.

Can also apply a balancing of interests- where the state claiming extraterritoriality’s interests must be greater than those of other affected states.

If the regulating state is pursuing international community objectives then the ties to that state can be looser.

*Embargo must also be a proper means to achieve the objective intended
Are U.S. sanctions working?
· Study by the Institute for International Economics suggested that the sanctions are costing the U.S. 15-20 billion in lost exports & higher priced import substitute goods 200-250,000 lost export related jobs.

· Not an effective way to change government’s actions or views.  Makes them look like victims to other countries and become more defiant against U.S.

· Unilateral trade sanctions are not beneficial to U.S.

· 1992 UN voted to have all nation repeal laws “whose extraterritorial effects affect the sovereignty of other states and the legitimate interests of entities or persons under their jdx.” 59-3 (Israel, and Romania joined U.S.)

· Argument that the embargo against Cuba has turned into a blockade and has violated international law on many different levels.

· Specifically Designated Nationals List of Cuba maintained by the Office of Foreign Assets Control is a blacklist that prohibits all persons subject to U.S. laws from participating in financial arrangements with the listed persons or entities, w/ out governmental approval.
· 2000 Trade Sanctions Reform and Export Enhancement Act prevents the use of unilateral agricultural and medical sector trade sanctions except in extraordinary circumstances.  Sales are allowed for medical and agricultural products but they must be for cash.

Part B The AntiBoycott Laws of the U.S.
Problem- Detroit trade fair Qatar owned enterprise told Prentice it was interested in the lathes to be made for special purposes.  Asked Prentice about company’s background- P gave Qatar 2 annual reports including history, its entry into international business, and a list of all countries which it did business with.  The list did not include Israel.

· Schmidt’s German shared WWII story about family fleeing.

· Said he had no personal views about conflict in Middle East and that fulfilling their order would prevent them from being able to accept orders from other nations in the foreseeable future.

· List of potential suppliers sent to Qatar for them to pick which ones to trade with.

Applicable Statutes EXPORT ADMINISTRATION ACT  50 U.S.C.A. § 2407 & 2410; EXPORT ADMINISTRATION REGULATIONS

· focus on § 760.2 Prohibitions (Refusals to do business, (c) Furnishing information about race, religion, sex, or national origina, and (d) Furnishing info. About business relationships w/ boycotted countries or blacklisted persons, which provided regulations to the EAA § 8(a).

Providing annual reports which disclose that Prentice does not do business w/ Israel § 50 U.S.C.A.§2407 (a)(1)(D), and Regulations.

· Discussions at dinner when Prentice official Schmidt discloses he is not Jewish.

· 50 U.S.C.A. § 2407(a)(1)A) &(B)- to determine if Prentice has violated EAA regulations.

· Shipping goods on a carrier that never stops in an Israeli port 50 U.S.C.A. § 2407(A)(1)(D) and (2)(B)

· Prentice listing suppliers & suggesting to Qatar to choose suppliers it preferred 2407 (a)(1)(D), (2)(C)

· Reporting to Dept. of Commerce any requests for boycotting information
§ 2407(a) prohibits U.S. persons from intentionally complying with demands from foreign boycott officials for information in response to a boycott questionnaire.
The legislation does not prohibit a U.S. person from providing information on its business operations to a boycotting country in a normal commercial context.

· Restriction is only on info. If it would be furnished for boycott-related purposes through a questionnaire or otherwise.
· U.S. v. Meyer 1988

· Meyer accused of violating the anti-boycott regulations by completing and failing to inform the Commerce Dept. about, a Saudi Arabia trademark registration form that asked whether his client had a business relationship w/ Israel.

· P tried to get State Dept. to authenticate the Authorization of Agent form from Saudi Arabian firm

· P argues he did not knowingly violate the statute and regulations.  His goal was to secure a trademark license for his client.  He did not provide information or in any way had anything to do with the boycott.

· Crt: an indiv. Who does an act knowing that such action was required or requested for boycott reasons, will be deemd to have acted w/ intent to comply w/ unsanctioned foreign boycott.
· Ex: responding to a questionnaire- does not matter that a party does not agree with the boycott/
Chap. 8.3 Questionable Payments To Officials
* Foreign Corrupt Practices Act (FCPA) in compliance w/ OECD Convention on Combating Bribery of Foreign Officials in International Business Transations.
· Other nations do not always categorize a “bribe” as a negative 

· FCPA 2 Part Analysis 
· 1. For what purpose was the payment made?
· If it is to speed up a lawful legal process, such as moving things through customs inspection in two days rather than two weeks, the penalty will not be as severe.  On the other hand, when payment was made to violate a law, such as not collecting proper customs duties.

· What is the direct result of the payment- what if it is the direct downfall of a foreign government that is friendly to the U.S.

· Prohibited Payments – are those made to secure “any improper advantage.” 

· The act covers conduct by any person
· Foreign persons are included if their acts occur in the U.S.
· 2. What is the magnitude of the affect on the foreign nation caused by the payments to one of the nation’s officials?
· The FCPA has been extended to the SEC to make it unlawful for an issuer of securities that are registered under § 12 to make certain payments to foreign officials.  Issuers have to maintain accurate financial records.  Also prohibits any payment for any domestic concern.
Cultural Differences 
· Nigeria- an person of power is expected to use his position to benefit himself, his family, tribe, and clan.

· Taking care of your people outweighs any dishonor that might befall someone accused of “abusing his public trust.” 

· Refusal of Nigeria to devalue their local currency results in profits.

Lockheed push of Starfighter planes
· Senate investigation uncovered that Lockheed used an attorney with contacts in the Netherlands on behalf of Lockheed.

· $1million was funneled through the lawyer to Prince Bernhard

· Japan- Lockheed had paid $7 million $2.8 of it to high ranking officials.

· Including Minister Tanaka who was forced to resign. 

· Italy, the Minister of Defense was prevented from joining the cabinet because of the bribe.  Contrastly, Mexico dismissed the scandal as a “conflict between aircraft manufacturers.”

U.S. v. Liebo
*NAPCO would be the primary K person to Niger government for planes

* Dornier would maintenance the planes in Germany 

* Reps flew to Niger to meet with Captain Ali Tiemogo chief officer of Niger Airforce

* Tiemogo recommended the President approve the K, and admitted that Liebo said he would “make gestures” toward him for approval.

* $30k was deposited in a bank account for Tiemogo

* in Niger the custom of using agents & paying them commissions on international contracts was acknowledged as proper, legal, and accepted business practice in 3rd World countries.

*Acquitted of all charges except the honeymoon payment, it

 was not authorized by president of NAPCO.

· D argues no evidence to show the plane tickets were given to obtain or retain business.

· Corruptly- must be intended to induce the recipient to misuse his official position.
· The Court defined corruptly as meaning “ the offer, promise to pay, payment or authorization of payment, must be intended to induce the recipient to misuse his official position or to influence someone else to do so, and that an act is corruptly done if done voluntarily and intentionally, & with bad purpose of accomplishing either an unlawful end or result, or a lawful end or result by some unlawful method or means.

U.S. v. Kay- illicit payments to foreign officials for the purpose of avoiding substantial portions of custom duties and sales taxes to obtain or retain business are NOT the kind of bribes the FCPA criminalizes.
* Senate Report interpreting the FCPA’s application:
Payments intended to direct business to any person, maintain an established business opportunity with any person, divert any business opportunity from any person or influence the enactment or promulgation of legislation or regulations of that government or instrumentality.
· This analysis really turns on the intent of the payments, arguably any form of benefit can induce business but it has to be shown it was the providers intent. 

1988 Amendment to the FCPA
* illegal payments by third parties who make such payments while “knowing or having reason to know” that some or all of the money will be paid as a bribe.

* this is an objective & subjective provision for corporations to have to meet.

(1) type of payments which are illegal: 


Giving anything of value to certain persons for the purpose of influencing any act or decision of such person in his official capacity, or inducing such as person to do or omit to do any act in violation of a lawful duty of such person.

(2) Prohibits payments meant to assist in obtaining or retaining business for or with, or directing business to, any person

Business purpose test

(3) Exemption for grease payments – prohibitions do not apply to any facilitating or expediting payment to a foreign official, political party, or party official the purpose of which is to expedite or to secure the performance of a routine governmental action by a foreign official, political party, or party official.
(4) US law should not prohibit activities permitted under foreign law


* this must be written in the laws & regulations of the foreign country

Knowing violations = criminal sanctions 

Reckless disregard that the agent would pay a bribe- civil penalties

· Corporate officials or agents can be prosecuted under the FCPA because of the removal of the Eckhardt Amendment. 

Chap. 8.4 TRADE IN SERVICES: § 301 Proceedings, the GATS and U.S. Insurance Exports

APPLICABLE STATUTES TITLE III of the Trade Act of 1974 & GATS (Part II & annex on financial services)
Problem: Metro Life major U.S. insurance provider. Sells life, casualty, fire, and commercial risk insurance.
· Difficulty in penetrating foreign markets

· Metro filed a complaint under § 301 Trade Act of 1974 (19 U.S.C.A. § 2411) with the U.S. Trade Representative (USTR).

· Alleging S. Korea & India are unjustifiably unreasonably and discriminatorily burdening sales of insurance by U.S. companies in those nations. And wants market access, promotion of U.S. exports, not protection from import competition.

· India maintains government monopoly & allows no foreign or domestic competition.

· S. Korea permits few foreign firms (no Metro) to sell fire & casualty , &   life but not commercial risk or other types of insurance. Domestic companies can sell all types of insurance. Fire insurance is mandatory in S. Korea for all bldgs over 4 stories but foreigners may NOT sell policies on defense-related structures.

· Wants to know if the two countries are in breach of GATS- (General Agreement on Trade in Services)

· US largest exported of services

· § 301 authorizes & in some cases mandates unilateral US retaliation if another nation is in breach of a trade K, or engaging in unjustifiable, unreasonable or discriminatory conduct.
· § 301 has no support in GATT/WTO provisions.

· Amendments to § 301 have been received with disdain.

PART A § 301 of the Trade Act of 1974 Proceedings

History- originally was a flexible device, open-ended to resolve trade disputes but has become a far more rigid regulatory trade remedy statute.

· Extension of §252 Trade Expansion Act 1962

· 301’s power to President any time Pres determines the following: 
· (1) country maintains unjustifiable & unreasonable tariff or other import restrictions which impair the value of trade commitments made to the U.S. or which burden, restrict, or discriminate against U.S. commerce, or 
· (2) engages in discriminatory or other acts or policies which are unjustifiable or unreasonable and which burden or restrict U.S. commerce, or 

· (3) provides subsidies (or other incentives having the effect of subsidies) on its exports of one or more products to the U.S., or to other foreign markets which have the effect of substantially reducing sales of the competitive U.S. product in US or foreign market.

· (4) imposes unjustifiable or unreasonable restrictions on access to supplies of food, raw materials, or manufactures or semi-manufactured products which burden or restrict U.S. commerce; the President is authorized to suspend or withdraw benefits of trade agreement concessions or impose duties or other import restrictions on foreign goods & services.
· 301 removed the President’s requirement of having due regard for the international obligations of the U.S. before taking action against unreasonable practice.

· Trade Agreements Act 1979:
· Broadened the President’s authority by clarifying he was authorized to enforce US rights under any trade k, regardless of whether K was congressionally approved. 

· Est. more formal procedural requirements

· 1. Investigation into 301 allegations w/ recommendation to President re:Actions

· 2. Consultation requirement, which Special Trade Rep. required to request consultations w/ foreign government named in the complaint.  If consultations did not reach an agreement then STR required to initiate dispute settlement proceedings under GATT.

Amendments to § 301 1988 Trade Act 
· Transfer of Authority : USTR can take action it deems appropriate against certain foreign practices that meet § 301.  The only direction is that given if any by the President.

· Before USTR made recommendation to Pres. To act 

· NOW transferred final decision making authority to USTR

If USTR determines that : 

(1) U.S. rights under a trade agreement have been denied; (2) an act, policy or practice of a foreign government either violates or is inconsistent w/ or otherwise denies U.S. benefits under a trade agreement; or (3) the act, policy or practice is otherwise unjustifiable and burdens or restricts U.S. commerce, the USTR shall take action authorized under § 301 subject to the specific direction, if any, of the President to enforce U.S. rights or to obtain the elimination of the act, policy, or practice.

Discriminatory retaliatory action in certain circumstances
1) GATT determines or issues a panel report concluding the foreign practice does not violate or deny U.S. rights or does not nullify or impair U.S. trade benefits

2) USTR finds that foreign government is taking satisfactory measures to grant U.S. trade agreement rights, has entered into an agreement to eliminate the offending action or remove the burden or restriction on U.S. commerce or has agreed to an imminent solution to the burden which is satisfactory to the U.S.;

3) It is impossible for the foreign government to achieve the results but it agrees to provide compensation; 

4) in extraordinary cases action would have an adverse impact on the U.S. economy substantially out of proportion to the benefits of action; or 

5). Action would cause serious harm to U.S. national security

* The amount of retaliation must be equivalent to the burden or restriction imposed & not otherwise eliminated by the foreign unfair practices on U.S. goods or services.

· If the foreign act does not violate international law, Trade Act allows the USTR to take appropriate & feasible action authorized under § 301. Action that will be effective in eliminating the barrier.

· §306 requires USTR to monitor implementation of measures & compliance w/ any agreement by a foreign government

· § 307 allows USTR to modify or terminate any § 301 action at any time if GATT panel finds the action violates or is inconsistent w/ international obligations or the U.S. commerce has increased or decreased and the action is no longer appropriate.

· Expansion of Practiced Defined as Unreasonable § 301 (d)(3)(B)
· Export targeting, a persistent pattern of conduct that denies workers rights, & denial of market opportunities in the form of foreign government toleration of cartels.

· Workers rights  DENY the following:
· 1. deny workers the right of association

· 2. the right to organize & bargain collectively

· 3. permit any form of forced labor 

· 4. fails to provide minimum child employee age 

· 5. fails to provide standards for minimum wages, hours, health, & safety.

*Denial of market opportunities 


* Foreign gov tolerated systematic anticompetitive activities among firms in the private sector, which restrict the purchase of U.S. goods by that sector.
Panel found that GATT dispute Resolution understanding makes  §301 procedures inapplicable.  They cannot contradict or reach decisions prior to GATT determinations.
PART B The GATS & SERVICES

2 Barriers 

Trade Barriers- NTB quotas on imports, government subsidies, discriminatory licensing regulations, fees & taxes, government procurement policies that favor local firms, and the absence of international standards and procedures for services.

Ownership Barriers-foreign government regulations requiring exclusive public ownership of certain industries, full or partial local (private) ownership of industries, and restrictions on the repatriation of profits.
Chapter 9 Licensing, Theft, and Protection of Intellectual Property
INTRODUCTION: 

*Predominant vehicle to control technology across borders is the license or franchise contract.

* Holder of a patent copyright or trademark in one country first acquires the legally protected right to the same in another country.  Holder of the patent then licenses that right to, usually for a f ee (royalty), to a person in the other country.

Thus, the licensor conveys to the licensee rights to make, use or sell the technology.

TRIPS agreement (reached during the Uruguay Round of GATT negotiations) functions as a technology transfer code.
Patent Protection- 

Patents-granted based on national law.  Patents represent territorial grants of exclusive rights.

However, not all intellectually property is protected in the same manner.  For example is most third world countries pharmaceuticals are not protected.  The governments assert that their public health needs require such a policy.  Thailand for example has a large market of unlicensed generic drugs.

U.S. Patents issued by the Patent Office 20 years from the date of application and 17 years from the date of issuance prior to TRIPS.

The US grants patents to the “first to invent” not the “first to file”

Exclusion Orders against foreign made patent infringing goods are available.  These orders are issued by the International Trade Commission under § 337 of the Tariff Act of 1930 and are enforced by the US Customs Service.  Therefore a US patent provides a temporary legal but not necessarily economic monopoly.

2 types of patent systems :

Registration (France): grant a patent upon registering accompanied by appropriate docs & fees without making an inquiry into the patenability of the invention.

Examination: (U.S. & Germany)- Examines prior art and statutory criteria on patenability of the invention or a “deferred examination” made following public notice given to permit “opposition.”  This creates more likelihood that the patent will sustain attack on later claims of infringement. 
*Paris Convention 1883 (patents, trademarks, servicesmarks, unfair competition, industrial designs, & trade names).  This convention is administered by WIPO (World Intellectual Property Organization) at Geneva.

Patent Cooperation Treaty (PCT) 125 nations are signatories it is designed to achieve greater uniformity by reducing the cost of the filing process and in the examination of prior art. Instead of filing individual patents in each country, the filings are done in selected countries.  National patent offices of Japan, US, Russia,  have been designated International Searching Authorities (ISA) as has the European Patent Office at Munich and the Hague.

Also, under the PCT an applicant can request a non-binding determination of whether the claimed invention is novel, involves an inventive step and is industrially applicable.
KNOWHOW- Commercially valuable knowledge.  It could be a trade secret, and may or may not be patentable.  It is difficult to protect because once it is out in the open why would people pay for it.  Coca Cola is the best kept knowhow. Protecting it is mostly a function of contract, tort, and trade secrets law.

Economic Espionage Act of 1996 creates criminal penalties for missapropriation of trade secrets for the benefit of foreign governments or anyone.  Trade secret is defined as “financial, business, scientific, technical, economic, or engineering information” that the owner has taken reasonable measures to keep secrets & whose independent economic value derives from being closely held.


Penalties- fines, jail time, seizure of misappropriated goods profits.

Trademark Protection
· Protected under CL, State, and Federal law. 

· Requires registration of a trademark with the Trade Mark Office for all marks capable of distinguishing the goods on which they appear from other goods.

· In China the mark cannot offend socialist morality in the PRC.

· US you can obtain a prospective trademark if you demonstrate a bona fide intent  and good cause.
· A trademark can be renewed continuously

· Lanham Act of 1946 has been construed to apply extraterritorally.

Copyright Law 
· Copyright Act of 1976 lasts for 70 years after the death of the author

· Protects all original expression fixed in a tangible medium (now known or later developed). Author must give formal notice of a reservation of rights when publishing the work otherwise it dedicates the work to free public access.

· Author also controls derivative works- movies based on books

· Registration with the US Copyright Office is not required to obtain copyright rights but it is required for federal infringers remedies.

· Bernes Convention- required compliance under the Trips agreement.

Chap, 9.2 PROTECTION of Intellectual Property: Pirated & Gray Market Goods

APPLICABLE STATUTES- § 526 of the Tariff Act (19 U.S.C.A. § 1526) & Part III of the TRIPS agreement.
Problem 9.2 
1st Claim- ROCKERS’ most popular recordings have recently declined in the U.S.

Competition from pirate CDs and tapes produced without a license in the Far East which bear the notation “Reproduced in the U.S.”

· Trademark infringement -Tariff Act 19 U.S.C.A. § 1526 - easier to prove because you can look at the label.  If the CDs and tapes bear the name “ROCKERS” then it is a violation.    

· Unlawful to import into the US any merchandise of foreign manufacture if such merchandise, or the label, sign, print, package, wrapper or receptacle, bears a trade-mark owned by a citizen of, or by a corporation or association created or organized within the U.S. and registered in the Patent Office.
In this case, both ROCKERS and DACCA have trademarked their names.  Therefore, if the products that are entering the U.S. resemble their trademarks, packaging of legitimate products there is a violation. 
* Copyright Infringement 17 U.S.C. § 602 (b) – Importation into the U.S. without the authority of the owner of the copyright under this title of copies or phonorecords of a work that have been acquired outside the U.S. is an infringement of the exclusive right  of the copyright holder to distribute copies.
Burden of proof
Plaintiff would have to prove that the imported material meets the definition of piractical copies to allege infringement. 
*piractical copies- actual copies or substantial copies of a recorded copyrighted work, produced or imported in contravention of the rights of the copyright owner.

In order to have these goods excluded from importation
1. person seeking exclusion obtain a court order enjoining importation of the articles or

2. person seeking exclusion furnish proof, of a specified nature, and prove that the copyright is valid and that the importation violates 602
Remedies 
1. ROCKERS and DACCA have their works trademarked.  So, they can file a certificate of registration with the Secretary of Treasury.

2. This would subject counterfeit merchandise to seizure by the U.S. Customs Service. 

3. If the merchandise has already entered the U.S. then Customs will demand its return.


Their authority to return merchandise has been repealed. Customs now destroys all counterfeit merchandise that it seizes unless the trademark owner otherwise consents and the goods are not health or safety threat. 

Lanham Act- trademark infringement, unfair competition and false designation of origin AT Cross v. Sunil.


* this is another potential claim that because the importer has falsified the origin of the product.
2nd INTERNET sharing of music by circumventing their encrypted files. 

Applicable statutes
DMCA- Digital Millenium Copyright Act- implemented WIPO Copyright Treaty & established legal framework for copyright issues related to the Internet. 

· anti-circumvention violation: ban on trafficking prohibits the manufacture, import, and distribution of any “technology, product, service, device, component, or part thereof”

· Remedies
· Criminal sanctions, civil injunctive relief and damages relief.

How the DMCA applies 
· Circumventing the encryption by not paying for the music.  But it is unclear who is responsible or if there is an encryption key being posted like the universal case.

· Distributing the music once the encryption has been circumvented. 

· Again it will be difficult to determine who is responsible and should be charged.

If the DMCA applies 

* The circumventor has to either be inside the U.S., a U.S. citizen, or reside in a country that is a signator to the WIPO Treaty.  
Problem: 
Internet doesn’t have borders so it is difficult to determine who is the one responsible for the circumvention. 

3. Gray market goods- imported genuine goods from K-Market purchased from European wholesalers.

Gray market goods- products manufactured with a genuine trademark that an independent importer purchases in an authorized foreign market and resells them into the U.S. without the express consent of the trademark owner. 

Why gray market goods are a problem
1. Not necessarily identical to authorized imports and may not meet U.S. technical specifications to safety standards.

2.  Not eligible for manufacturer’s warranty services and rebates.

3. Consumer dissatisfaction with gray market goods damages the manufacturer’s reputation, and not the unauthorized importers because consumers are uninformed about the gray market. 
Situation arises in two ways:
1. US manufacturer can authorize its subsidiaries or licensees to manufacture its trademarked goods.  A third party could then purchase these goods in a foreign country and resell them in the U.S. 


* This is the situation with DACCA and ROCKERS. 

2. An independent importer could purchase a foreign manufacturer’s products and divert them to the U.S.


* Diverted goods sold in competition with authorized imports are referred to as “parallel imports.” 

Gray market goods permitted to enter the U.S. when:
· Foreign trademark owner and the U.S. trademark owner are the same or are affiliated. 

· US Supreme Court held prohibition of gray market goods only applies to independent foreign manufacturer 

In this case, European company is a subsidiary of DACCA.  Arguably, that qualifies as an affiliation.  However, K-Market is the sole importer, not the European subsidiary.  It is possible that under the First Sale Doctrine the importation is legal because- 


After the first sale of a copyrighted item “ lawfully made under this title,” any subsequent purchaser, whether from a domestic or from a foreign reseller, is obviously an “owner” of that item.   109 (a) of the Copyright Act.  This means, when DACCA licensed its products to the European subsidiaries it gave up its ability to prevent their importation back into the U.S. 
· This renders 602 (a) inapplicable to both domestic and foreign owners of DACCA products who decide to import them and resell them in the U.S.

· Also, DACCA never specified to its European subsidiaries that the license was to be used exclusively in Europe.  It merely assumed that it would remain there. 

Japanese Law 
· There is a problem if the products imported by K-Market are different in quality then the domestically produced goods because the consumers can be confused.

· If domestic trademark owner is associated with the foreign owner, as in a distributor agreement, or through a legal relation such as parent-subsidiary, parallel importation should be allowed as the public is not deceived about the origin of the goods.   
International Anti-Counterfeiting Coalition, Inc. (IACC)
· Auto industry is suffering due to counterfeited parts accounting for over 35% of the market.  In India 20-30% of the auto parts market is counterfeit.  This is hurting U.S. auto companies.
· Counterfeit goods can pose health risks to consumers. Examples: batteries, vodka, Nokia phone batteries exploding,
· IACC made recommendations requesting Committee & Congress to combat piracy & counterfeiting: 

· Raise stakes for individuals involved- fed. Criminal statute, encourage fed. Law enforcement agencies to cooperative to pursue counterfeiter distributors.

Anti-Piracy Motion Picture Assoc. of America
· Optical Disc Piracy- included Laser Discs, DVDs. They are inexpensive to manufacture & easy to distribute. 

· Can copy them and they look just like the originals. Can produce thousands at a time.

· MPA supported licensing requirements for optical disc manufacturing facilities, & tracking the import & export of manufacturing equipment.
· Internet Piracy-difficult to determine where it is coming from.

· Downloadable Media, Hard Goods, Streaming Media.

· Circumvention Devices- any physical medium or digital file that allows for the circumvention of content protection devices put on films, videos, discs, etc. to sercure copyrighted content.
· Ex- DeCss to be decrypted and illegally copied into a MP DVD.

Digital Rights Management Tools
Encryption, virtual containers, and watermarks.

Encryption- conversion of digital information into code, making the info. Useless to anyone who does not have the decryption key.

Virtual containers- digital envelopes that contain the protected material; container can only be opened when the user agrees to the terms and conditions of use set by the owner of the content.
Digital watermarks contain data, such as copyright info, that identifies a work & is incorporated into the work itself; watermarking allows the content owner to track the use of his work and ensure payment.

WIPO Copyright Treaty Anti-Circumvention
· Article 11 requries each contracting nation to address the circumvention of encryption and other digital rights management tools used by the authors or owners of the material to protect their rights, 

· Need to provide adequate legal remedies, enforcement procedures.

Digital Millenium Copyright Act makes the anti-circumvention laws of WIPO domestic law.
· signed into U.S. law.  Implemented the WIPO Copyright Treaty and established a legal framework for copyright issues related to the Internet.

· Bans: (1) act of circumvention itself, (2) ban on trafficking prohibits the manufacture, import, and distribution of any “technology, product, service, device, component, or part thereof” that is primarily designed to circumvent copyright protections, little commercially significant use other than such circumvention, or is marketed for the use of such circumvention.
· Contains criminal sanctions and civil and injunctive damages relief.

Universal Studios, Inc. v. Shawn Reimerdes
*CSS encrypts DVDs and allows them to be decrypted on DVD machines but not copied.

* Defendants posted DeCss on the internet making it readily available for the rest of the world.
DMCA 2 circumventing provisions
1. 1201(a)(1) “the act of circumventing a technological protection measure put in place bu a copyright owner to control access to a copyrighted work.

2. 1201(a)(2) No person shall offer to the public, provide, or otherwise traffic in any technology that 

(A) is primarily designed or produced for the purpose of circumventing a technological measure that effectively controls access to a work protected under the Copyright Act.

(B) has only limited commercially significant purpose or use other than to circumvent a technological measures that effectively controls access to a work protected under the Copyright Act; or 

(C) is marketed by that person or another acting in concert with that person with that person with that person’s knowledge for use in circumventing a technological measure that effectively controls access to a work protected under the Copyright Act. 17 U.S.C.§ 1201(a)(2).
H- anti-trafficking provision of the DMCA as applied to the posting of computer code that circumvents measures that control access to copyrighted works in digital form is a valid exercise of Congress’ authority.

Criminal Statutes to combat increased counterfeiting of goods & services
Trademark Counterfeiting Act of 1984- anyone who knowingly attempts or does traffick counterfeit goods.
· ex parte seizures orders for counterfeit goods

· Gray market (parallel goods) and overruns (goods produced w.out authorization by a licensee) are expressly excluded.

Chap. 9.3. Protection of Intellectual Property § 337 Proceedings, Special 301 Procedures, TRIPS & Pharmaceuticals from Thailand
*Problem- FIZER (US) Pharmaceutical company has patented and trademarked TECTRACINE and ANTIAIDS in the US and every country in the World where possible.
* Thailand has expressly prohibited pharms from coverage under local patent law.

Recently, Thai allowed Fisser to patented the drugs but it must “use” the patents in the country, they cannot simply export their product into Thai land.

· Thai has compelled licensing to local pharma firms because Thai has a huge aids infections = public emergency.

· Can Thai do this under TRIPS?

Thai exporting generic unlicensed versions of TECTRACINE & ANTAIDS to US
· Fizzer filed complaint w/ US ITC § 337 of the Tariff Act requesting preliminary and permanent relief from these imports.  Will it be successful?

Urged USTR to take action under “Special 301” procedures 

Will it be successful in stopping the unauthorized production or compulsory licensing of its drugs in Thailand through § 301?
APPLICABLE STATUTES § 337 & 338 of Tariff Act of 1930 (19 U.S.C.S. 1337-1338), § 182 Trade Act of 1974 (19 U.S.C. §2242) Articles 27-31 of TRIPS.
Part A. Exclusion of Infringing Imports from the US Market

§ 337 Procedures for Investigation

· Investigation must be completed within 1 year

· 7 months for discovery & trial

· Investigation is instituted either on the Commission’s own initiative or complaint filed.

· U.I.I.D.  conducts preliminary investigation, makes a recommendation to the Commission

· Commission determines that § 337 investigation is warranted it is published in the Federal Register & copies of the complaint are sent to those named as respondents in the investigation. This marks 1 yr. statute of limitations

· 20  days to answer the complaint 
· Administrative Law judge makes decision, you can appeal it to the Commission on the following grounds:

· 1. finding of fact or law is cleary erroneous , 2) legal conclusion is clearly erroneous, 3) determination is one affecting Commission policy.

Apple Computers v. Orange +  case
*Issue whether there is a violation of § 337 in the importation of certain personal computers and components into the US, or by their sale?

* Determined that there is an “industry” in the US of Apple II & Apple III series personal computers.

* Defined the industry under § 337 as the personal complete computer

* Imported goods that are infringing have a tendency to substantially injure the domestic industry.

* Economic impact on domestic market b/c lower price infringing imports are being sold for 

* Determined that a general exclusion order is appropriate remedy
Prohibited from entry ROMless computers & components which can be shown to be associated w/ imports of infringing ROMs or are intended to receive infringing ROMs in the US.

Crt finds no public interest factor which would preclude an exclusion order.

H- products in the country must be re-exported.  

Duracell Battery Case Reagan disapproves ITC ruling

· ITC determined that imporation of gray market goods (batteries) violated § 337 Tariff Act.

· Duracell did not grant permission to any importer to sell Duracell batteries bc they only sell U.S. made products in this country.

1988 Amendments to the Trade Act 
1. Elimination of injury requirement used to be unfair practices having the effect or tendency of destroying or substantially injuring US industry- now complainant must show 


Sale for importation, sale within US after importation, of certain articles. (1) infringe a valid & enforceable US patent, (2) infringe a valid & enforceable registered US copyright, (3) are made, produced, possessed, or minded under US patent, (4) infringe a valid US trademark registered under Trademark Act; or (5) are semiconductor chip products that infringe a masks work registed in US.

2. Eliminates showing the US domestic industry is efficiently & economically operated- instead only a minimal showing they constitute a domestic industry


a. The industry must exist- meaning (a) significant investment in the plant & equipment B) significant employment of labor or capital, C) substantial investment in its exploitation, including engineering, research & development, or licensing.
Special 301 in the Uruguay Round – is aimed at promoting IP in foreign countries. 

· Utilizes unilateral retaliation by the US to “persuade” trading partners to reform currently deficient IP practices.

· Requires USTR w/ in 30 dats to identify those 4-N countries that deny adequate & effective protection of IP rights,  or deny fair & equitable market access to US persons who rely on IP protection.

· Priority 4-N nations (i) who acts are specially onerous or egregious to US economically, (ii) who is not negotiating in good faith protection of IP rights.

· 6 month investigation 

· If acts / practices continue USTR is authorized to retaliate by increasing duties or imposing other restrictions on imports.

· Discretion of USTR in determining remedies and whether to investigate depending on economic impact to US

TRIPS 
Copyrights- protects computer programs as literary works & databases as compilations 

· 50 year terms of protection for sound recordings

· Minimum term of 50 yrs. Protection of MP 

· Imposing obligation on Members to grant computer programs & sound recordings the right to authorize or prohibit the rental of their product

Patents- resolves pharmaceutical & agricultural chemical companies.

· product & process patents including agra & pharm

· limitations on ability to impose compulsory licensing
· 20 yr patent term from date application filed

· Prompt implementation of procedures covering pharma & agra chemicals

Trademarks
· requires parites to register service marks 

· enhances protection for int’l well known marks

· prohibits compulsory licensing of marks

Other protections
· trade secrets
· integrated circuits 

· industrial design consistent w/ US law

· non-generic geographical indications used to identify wines and spirits

TRIPs Concessions to Developing Countries 
· Allows an extended transition periods for developing countries to comply w/ minimum standards. Article 65- 67
· 5 yrs beyond standard grace period, 10 yrs for least developed countries 
· Can use these grace periods to exploit piracy markets in developed countries

· Article 27- “arms developing coutnreis w/ grounds for excluding from patenability important tech areas such as pharmas, chemicals, agro-chemicals, computers, and electronics simply on public policy.

2003 WTO MEDICINES AGREEMENT
* Waives compulsory license prohibitions under TRIPs

* Countries must take steps to label goods in order to prevent diversion

Cannot export to developed countries 
3.  Temporary relief proceedings- shortened the time of completion, more accelerated procedure would be more useful to complainants. 
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