International Business Transactions

Types of Law: 

· Private International Law: this is where domestic law is applied to the international dispute through a choice of law analysis
· The choice of law analysis was NOT very predictable, which encouraged the development of K clauses that choose law to be applied
· Public International Law: relations b/w nation states; treaties, conventions, etc. 

· Free Trade Agreements:

· NAFTA

· MERCOSUR 

· EU (customs union) 

· WTO’s Generalized System of Preferences: offers countries the opportunity to export products from developed countries into non-developed countries without tariffs 

· WTO implemented 4 pieces: 

· GATT: General Agreement of Tariffs & Trade; aimed to reduced tariffs on goods b/w countries

· GATS: General Agreement on Trade & Services; aimed to promote trade of services 

· TRIPS: Trade Related Intellectual Property Rights; Involves technology transferring and licensing 

· DSU: Dispute Settlement Understanding; does NOT regulate trade directly but is a method for parties to resolve trade disputes; only 15 years old   

· Domestic Law 

· Re: Private Issues – governing Ks b/w private parties within 1 domestic locality 

· Re: Public Law Issues – Regulations b/w domestic law and party regarding imports and exports 

Developers of International Law:

· UNICITRAL

· Legal Body of the UN

· Drafted CISG (Convention for International Sale of Goods) 
· ICC: International Chamber of Commerce

· Private, Non-Profit Organization 

· Drafted 2 Big Sets of (NON-Binding) Laws:

· Incoterms: Commercial K terms for parties to incorporate 

· UCP (Uniform Customs & Practice for Documentary Credits) 

· UNIDROIT 

· Attempt to Unify Private International Law

· Independent Organization

· Drafted Principles of International Commercial Ks
· A restatement/model rules 

How can a party resolve a dispute with a foreign government? 

· If a Foreign Government is singling the party out and applying extra burdens, then the party may:

· File a complaint with the WTO if the foreign Government is a member of the WTO because the WTO requires all members to treat all businesses the same, whether they are domestic or foreign 

· If the government is not a member of the WTO, then the US party may file a complaint with the USTR (US Trade Representative) and if the foreign government is uniformly treating US parties in that manner then they may bring an action under the DSU 

· However, once the US government gets involved the private party has no control over the matter and it could be bad for business 

How can a party resolve a dispute with a foreign party “dumping” in their locality? 

· Dumping = selling the product at less than cost in order to drive out competition

· This is an unfair practices act under the WTO, which many countries have since adopted as domestic law – so, a party may alert the domestic authorities

· OR 

· Injured party can file a complaint with the ITC (International Trade Commission) or the ITA (International Trade Administration) and if they agree with your complaint they may take action and impose a penalty (an anti-dumping duty) 

Steps to Determining Customs Pricing

1. Determine Country of Origin: This will determine which rate to use 
a. Net Cost Method: 50% of the Net Cost to produce the goods must be based upon costs incurred in one or more NAFTA countries

b. Transaction Value Method: the value of the goods and processing originating or conducted in one or more NAFTA country must equal 60% or more of the transactional value of the good 

c. Substantial Transformation: when an article emerges from a manufacturing process with a name, character or use which differs from that of the original material subjected to the process 

i. AND it is an Article of Commerce: a product that is ready to be put into the stream of commerce, but need not have actually been bought and sold, or actually traded in the past 

d. Default RULE: If country of origin cannot be determined, then use the last country that touched the product during production before it entered the stream of commerce

2.  Classify Good as to the HTSUS General Heading

a. This is done by looking at the explanatory notes, common commercial understandings, encyclopedia, scientific authorities, dictionaries, and other reliable information 
3. If 2 or More General Headings Fit, Then Use the More Specific of the Two 

a. Specificity Test 

4. If None of the Specific Headings Are Accurate, Then Use the Essential Character of the Good

a. Essential Character Test 
5. If No Essential Character is Apparent, Then Use the Heading in the Last Numerical Order 

Factors use in determining degree of deference toward Customs:

· Writer’s thoroughness

· Logic and expertness

· Its fit with prior interpretations 

· Any other sources of weight 

Elements to an International Sale of Goods: 

· Commercial Sales K  (mostly governed by CISG) 
· Offer: 

· Article 14: Sufficiently definite if it indicates the goods and expressly or implicitly fixes or makes provision for determining the quantity & price  

· Article 15: Even if irrevocable, an offer may be withdrawn if the withdrawal reaches the offeree before or at the same time as the offer  

· Article 16: An offer may be revoked if it reaches the offeree before he has dispatched acceptance (Mailbox Rule) 

· But an offer cannot be revoked (1) if it indicates, whether by stating a fixed time for acceptance that it is irrevocable OR (2) if it was reasonable for the offeree to rely on the offer as being irrevocable
· Article 17: An offer, even if irrevocable, is terminated when a rejection reaches the offeror 

· Acceptance 

· Article 18: Silence or inactivity does not itself amount to acceptance

· Acceptance is not effected if not within time frame indicated OR within a reasonable time depending on the transaction 

· An oral offer must be accepted immediately unless the circumstances indicate otherwise 

· Offeree may indicate assent by performance (course of dealing) 

· Article 19: A reply that purports to be an acceptance but contains additional or different terms which do NOT materially alter the terms of the offer constitutes an acceptance, unless the offeror objects. If he does NOT object, the terms of the K are the terms of the offer with the modifications from the acceptance 

· Material = price, payment, quality, quantity, place and time of delivery, extent of one party’s liability, settlement of disputes
· Article 20: Time for acceptance begins to run once the offer is placed in the mail or the date shown on the letter. If offer is by telephone, then the time runs when the offer reaches the offeree. 

· Article 22: Acceptance may be withdrawn if it reaches the Offeror before or at the same time that the acceptance reaches the Offeror 

· Delivery: 

· Article 31: If the seller is not bound by the K to deliver the goods to a particular place, then his obligations are:

· If the K of sale involves carriage of goods, they must hand the goods over to the 1st carrier for transmission to the Buyer

· OR, if not, then to place the goods at the Buyer’s disposal, at a place where the seller had his place of business when the contract concluded (after acceptance) 

·  Article 32: 

· If seller is bound to arrange for carriage, then he must make such Ks necessary to the place fixed with appropriate transportation under the circumstances and according to the usual terms

· If the seller is not bound to get insurance, at the Buyer’s request Seller must provide all available info necessary to effect insurance 

·  Article 33: Seller must deliver the goods IF: 

· If a date is fixed then by that date

· If a period of time is fixed, than any time within that period

· OR within a reasonable time after conclusion of the K

· Article 34: If seller is bound to hand over docs, then he must hand them over at the time, place, and form required by the K. 

· Liability:

· Article 35: 

· Goods do NOT conform with the K unless they:

· Are fit for the purpose other similar goods would ordinarily be used 

· Are fit for any particular purpose expressly or impliedly made known, unless Buyer didn’t rely 

· Possess the qualities of goods which the seller has held out as a sample 

· Are contained in the manner usual for such goods, or adequate to preserve & protect the goods 

· BUT, seller is not liable if Buyer knew or should have known of the lack of conformity when the K was concluded 

· Article 36: Seller is liable for lack of conformity that exists when risk passes to Buyer, even though non-conformity is only apparent after that time AND when lack of conformity occurs after passing due to a breach of Seller’s obligations (packaging) 

· Article 37: If Seller delivers goods early, then up to the actual date he can remedy any non-conforming goods 

· Article 38: Buyer must examine the goods within as short a period as practicable

· If K involves carriage of goods, examination may be deferred until the port of arrival 
· Article 39: Buyer loses right to rely on lack of conformity if he does not give notice specifying the nature w/in a reasonable time after discovery or ought to have discovered (or 2 years) 

· Article 40: Seller cannot rely on 38 & 39 if the lack of conformity relates to conformity which Seller knew and did not disclose to Buyer (latent defect)

· Article 49: Declaring the K Avoided (same for buyer & seller) 

· Buyer can declare K avoided if: 

· Seller’s failure to perform any obligations under the K amount to a fundamental breach 

· In case of non-delivery, if the seller does not deliver w/in additional time specified by Buyer OR declares that he will not deliver

· In cases where the seller HAS delivered the goods, then the Buyer cannot declare the K avoided unless he does so:

· In respect to late delivery, w/in a reasonable time after delivery

· In respect to any breach other than late delivery, w/in a reasonable time after he (1) knew of the breach, (2) expiration of additional time set by Buyer, OR (3) expiration of additional time set by seller 

· Article 58:

· If Buyer not bound to pay the price at any other specific time, he must pay when seller places goods or documents in their possession according to the K (Seller can make payment a condition for handing over goods/docs) 

· If K involves carriage of goods, Seller can dispatch goods so that they will not be given to Buyer until payment 

· Buyer is NOT bound to pay until he has inspected the goods, unless the procedures agreed upon do not allow for such opportunity

· Article 66: Loss of or damage to the goods AFTER the risk of loss has passed to the Buyer does NOT discharge his obligation to pay unless it is due to an act or omission of the seller 

· Article 67:

· If Seller is NOT bound to deliver to a particular place, the risk passes to Buyer when goods are handed over to 1st carrier 

· If the Seller IS bound to deliver to a particular place, the risk does NOT pass to Buyer until goods are handed over AT that place

· Risk does NOT pass to Buyer until goods are clearly identified to the K through markings, shipping docs, notice, or otherwise 

· Article 68: With goods sold in transit, risk passes to Buyer at the time the K concludes. 

· BUT, if circumstances indicate, Buyer can assume risk from when the goods were handed to the carrier. BUT, if at the conclusion of the K the Seller knew or ought to have known the goods had been lost/damaged and didn’t disclose this to Buyer, Seller bears risk  

· Article 69:

· In cases not w/in 67 & 68, risk passes to Buyer when he takes over goods, OR if he does not do so in due time, then from the time the goods are placed at his disposal and he commits a breach by failing to take delivery 

· If the Buyer must take over goods at a place other than seller’s business, risk passes when delivery is due and Buyer is aware of the fact that goods are placed at his disposal at that place  

· Letter of Credit (not required, but often used) (Mostly governed by UCP)  

· Advantages of Letter of Credit:

· Buyer: makes seller more willing to do business with buyer; Buyer doesn’t have to pay until the issuing bank requires the payment, which means the goods will be delivered before payment 

· Seller: gets paid quicker & he can be certain he will get paid b/c he knows the bank has the $ and is liable for it 

· Independence Principle: Article 3
· Credits are separate transactions from the sales K and the banks are in no way bound by the commercial Ks – even if it is referenced in the Credit – when they go to pay upon the documents

· Types of Letters of Credit: Article 10: ALL credits must indicate whether they are available by sight payment, by deferred payment, by acceptance, or by negotiation

· Irrevocable or Revocable: Credit should clearly indicate what it is, and if not, the Credit shall be deemed to be irrevocable [Default] 

· A Revocable Credit MAY be amended or cancelled by the Issuing Bank at any moment and w/o prior notice to Beneficiary; the Irrevocable Credit CANNOT be 

· An Irrevocable Credit constitutes a definite undertaking of the Issuing Bank to provide payment upon sight, deferred payment, or accept drafts once terms of the Credit have been complied with and documents presented to either the Issuing Bank or Nominated Bank 

· Transferable: credit where beneficiary may request the issuing bank to make the credit available in whole or in part to one or more beneficiaries

· A credit can be transferred only if it is expressly designated as transferable 

· Only 1 transfer is allowed

· The credit can be transferred only on the terms in the original credit, with the exception of:

· Amount of the credit

· Any unit price stated therein

· The expiry date

· The last date for presentation of documents

· The period for shipment 

· Negotiated: 

· In a freely negotiated credit, any bank is a nominated bank

· By allowing for negotiation, the issuing bank authorizes the banks to pay upon presentation of the documents and undertakes to reimburse 

· Back to Back: where the prime letter of credit isn’t transferable but the seller could use it to open up a 2nd letter of credit which would be given to a 3rd party

· When the 3rd party takes the docs to the bank, they get paid and then the bank changes the docs to satisfy the prime letter and gives them to the seller 

· This prevents 3rd party and Buyer from knowing each other 
· Letter of Credit Expiration RULES:

· Article 42: ALL credits must state expiration date and a place for presentation of docs for payment

· An expiry date will be construed to express an expiry date for presentation of docs; docs must be presented ON or BEFORE the date

· If credit states “for one month” then count begins the day of issuance of the credit 

· Article 44: If expiry date falls on NON-banking day, then time is extended to next open banking day 

· Players: 

· Issuing Bank: Buyer’s bank where he applies for a letter of credit to pay the seller 

· Confirming Bank:

· Nominated Bank: authorized to pay upon presentation of the documents and promised to be reimbursed by Issuing Bank  

· Unless the nominated bank is the confirming bank, nomination does NOT constitute an undertaking to pay unless expressly agreed 

· Beneficiary: the Seller in the transaction; he gives the required documents to the Bank in order to get paid  

· Bank’s Duties re: Letter of Credit 

· Article 13: Banks must examine ALL docs stipulated in the Credit w/ reasonable care, to ascertain whether or not they appear on their face, to be in compliance with the terms of the Credit 

· Docs which appear on their face to be inconsistent with one another will be considered as not appearing on their face to be in compliance with the terms of Credit 

· Docs not stipulated in the credit will NOT be examined by the bank; Sales K will not be examined by the bank 

· If a Credit contains conditions w/o stating the docs to be presented in compliance therewith, the bank will disregard the conditions

· Fraud Exception 

· Article 14: If the Issuing Bank determines that the documents appear on their face NOT to be in compliance with the terms, it may approach the Applicant for a waiver of the discrepancies

· If bank refuses the docs, it must give notice by telecommunication, or if that is not possible, by other expeditious means, without delay and no later than the close of the 7th banking day following the day of receipt of the docs

· Notice MUST state all discrepancies and whether it is holding the docs at the disposal of or returning them to presenter 

· If Bank fails to give notice, then they are precluded from claiming that the docs are not in compliance w/ the terms of the credit 

· Article 17: Force Majeure

· Banks assume NO liability for consequences arising out of interruptions of their business by Acts of God, riots, civil commotion, insurrections, wars, or any other causes beyond their control and unless specifically authorized, banks will NOT pay upon resumption of their business if Credit expired during interruption of their business 

· Article 21: Credit should stipulate by whom such docs are to be issued and their wording or content when the docs are not re: transport, insurance, or commercial invoices

· Article 23: Specifically for Ocean, but generally applies broadly 

· Banks will accept a doc which: 

· Appears on its face to name of carrier and signed by agent or master of carrier 
· Indicates goods have been loaded on board, or shipped by X vessel 
· Indicates Port of Loading and Port of Discharge
· Consists of a sole original bill of lading, or a full set of the several originals
· Contains all of the terms of carriage 
· Contains no indication that it is subject to a charter party 
· Meets all other conditions of credit 
· Article 32: Clean Transport Docs

· A clean transport doc is one that bears no clause or notation expressly declaring a defect of the goods or packaging 

· Banks will NOT accept transport docs bearing such clauses UNLESS the credit expressly stipulates the clauses may be accepted 

· Article 34: Insurance Docs

· Must appear on their face to be issued and signed by insurance companies AND if the insurance company indicates it issued more than one original, then ALL originals must be presented unless credit indicates otherwise 

· Article 35: Type of Insurance Docs

· Credits should stipulate the type of insurance required; imprecise terms shall not be used and if used, banks will accept insurance docs as presented w/o responsibility for risks not covered 

· Article 36: All Risk Insurance 

· Where credit stipulates “insurance against all risks” banks will accept an insurance doc containing “all risks” clause even if the insurance docs indicate that certain risks are excluded, w/o responsibility for any risks being covered 
· Bill of Lading (mostly governed by COGSA)
· Types of Bills of Lading: 

· Negotiable (Through): carrier is to deliver the goods ONLY to the person in possession of the original negotiable bill properly endorsed 

· Enables Seller to find a Buyer while the goods are in transit 

· When the goods “pass over the rail” the Buyer gets conditional title and they get full title when the Bill of Lading is signed over to the Buyer 

· When is payment to be made?

· Payment against delivery means payment against the documents b/c the documents provide for legal title of the goods

· Non-Negotiable (Straight): carrier must deliver goods to the person named by the consignee in the Bill of Lading or an agent designated by the consignee  

· This is really just a confirmation of the previous agreements 

· The Buyer gets absolute title when the goods “pass over the rail” 

· When is payment to be made?

· Payment is to be made upon delivery, but the Buyer can inspect the goods upon delivery and if they are non-conforming the Buyer can deny payment 

· BUT, if the Buyer inspects the goods at the point of departure, then they lose the right to inspect upon arrival and thus must pay as soon as they arrive 

· BUT, if the seller knew of a latent defect and failed to disclose that defect to inspector upon departure, Buyer doesn’t have to pay upon delivery 

· Buyer and Seller can contract for prepayment, but the expectation to pre-pay must be express 

Types of Carriers: 

1. Private: party that carries its own goods; Held to ordinary standard of care

2. Common: party that is in the business of transporting goods; Held to higher standard of care b/c considered insurer

COGSA: Carriage of Goods by Sea Act 

· Applies to Common Carriers importing or exporting between a US and international port through Ocean transportation

· Applies from Tackle to Tackle or Port to Port

· If a Private Charter & US port in International Trade, then NO COGSA unless: (1) parties have adopted the COGSA, or (2) a Bill of Lading is involved and forms part of the K for carriage  

· If carriage does not involve a US port in international trade, then NO COGSA unless the parties adopt it within the K 

· Clauses that Extend Applicability:

· Paramount Clause = Expressly incorporates or adopts the COGSA in situations where it otherwise doesn’t apply 

· Himalaya Clause = Extends the benefits & requirements of COGSA to agents of the contracted carries (all parties performing services on behalf of the carrier) 

· Responsibility Clause = Extends the COGSA to land or “door to door” instead of “tackle to tackle” 

· Exceptions to Liability under the COGSA: § 1304 

· Unforeseeable Perils of the Sea

· Negligent Navigation 

· Acts of God, War, or Public enemies

· Quarantine Restrictions

· Act or Omission of the shipper of the goods 

· Strikes, Lock-outs, Riots, 

· Insufficiencies of packing or markings

· Latent defects not discoverable by Due Diligence 

· Unseaworthiness, unless caused by want of due diligence 

· Responsibilities of Carrier: § 1303
· The Carrier shall exercise due diligence (non-delegable) to: 

· Make the ship seaworthy

· Properly man, equip and supply the ship

· Make the holds and all parts of the ship where the goods will be carried fit and safe for their preservation 

· Carrier must issue a Bill of Lading to Shipper with:

· Marks necessary for identifying the goods

· Either the number of packages or the quantity or weight

· Apparent Order or Condition of the goods 

· Notice of Loss or Damage:

· Unless notice of damage is given in writing to the carrier at the port of arrival before or at the same time of the removal of the goods, such removal shall be evidence of delivery of the goods as described in the Bill of Lading

· BUT, if the damage is NOT apparent, then written notice can be given w/in 3 days of the delivery 

· Notice need not be given if the state of the goods has at the time of receipt been the subject of joint inspection

· Carrier/Ship is discharged of all liability, unless suit is brought w/in 1 year after delivery or the date when the goods should have been delivered

· Any clause relieving the carrier of these liabilities is void, but insurance can relieve the carrier of liability 

· § 1304: 

· Shipper is not responsible for damage sustained by the carrier resulting from any cause w/o fault, act, or neglect or shipper

· Carrier not responsible if value knowingly or fraudulently misstated by the shipper 

· $500 / package limitation for damages 

· Carrier can discontinue shipment of goods of a dangerous nature if the shipper did not inform them to receive consent 

1. How do you establish a carrier’s liability? 

2. π must prove that goods were clean when loaded and damaged when unloaded

3. ∆ must prove that they exercised due diligence or some COGSA exception (peril of the sea, etc.) applies 

a. The carrier’s duty to exercise due diligence in making the vessel seaworthy is non-delegable 

b. Exceptions: unforeseeable perils at sea, latent defects, etc. 

4. π then proves that ∆’s negligence contributed to the damage

5. Then, ∆ must segregate the portion of the damage exempted and the portion resulting from their negligence

German Statutes Relating to Agency Agreements

· § 84: Definition of Commercial Agent and Employee
· Commercial Agent = anyone who, as an independent person pursuing trading, is regularly entrusted to negotiate biz trans for another [independent = essentially free to arrange his activity and hours] 
· Employee = anyone who is NOT independent and is regularly entrusted to solicit biz trans for another 
· § 89: 

· Where the K relationship is ending indefinitely, it can be terminated:

· During the 1st year, w/ 1 month’s notice

· During the 2nd year, w/ 2 month’s notice

· During the 3rd to 5th years, w/ 3 month’s notice

· After 5 years, w/ 6 month’s notice

· Other notice periods can be agreed to, but the minimum is a month

· The notice period may NOT be shorter for the entrepreneur than the agent

· Where a shorter period has been agreed upon, then the notice period for the agent shall apply instead

· Termination can only be as of the close of the calendar month 

· Notice shall only take effect at the end of the calendar month, unless otherwise agreed 

· Where a K relationship concluded for a definite duration and is continued by both parties after expiration of the agreed duration, it shall be deemed extended indefinitely. For determining notice periods, the cumulative duration shall control

· § 89 A:

· The K relationship can be terminated w/o notice for good cause [this right can be excluded or limited in the K] 

· Where termination results from conduct of the other party, this party is obligated to compensate for damages resulting from K termination 

· § 89 B:

· After expiration of the K, the agent can demand reasonable compensation if and in so far as:

· The entrepreneur obtained substantial advantages after the expiration from the business relations of new customers solicited by the agent
· The agent lost rights to commissions that he would have received from the new customers he solicited had the K continued 

· The payment is equitable, in consideration of all circumstances

· New customers = agent has so significantly expanded business w/ a customer that it commercially corresponds to solicitation of a new customer

· Compensation may amount to no more than the average of the annual commission or other annual compensation over the last 5 yrs

· The right to compensation does NOT exist if: 

· Agent has terminated K, unless entrepreneur’s conduct caused reasonable cause or agent couldn’t reasonably be expected to continue due to health or age

· Entrepreneur terminated K for serious cause based upon fault of the agent 

· Based on agreement b/w entrepreneur and agent, a 3rd party succeeds the agent in the K relationship, though agreement cannot be concluded before the termination of the K 

· The right to compensation CANNOT be excluded in advance. 

· Right must be asserted w/in 1 year of termination  

· § 90 A: 

· An agreement prohibiting competition must be in writing and the document containing the conditions agreed to and signed by the entrepreneur must be given to agent. 

· CANNOT be for longer than 2 yrs

· May only relate to region or group of customers allocated to the agent, and only to the objects being solicited 

· Entrepreneur is obligated to pay reasonable compensation for to agent during prohibition of competition 

· Where agent terminates K for cause based on fault of entrepreneur, he can w/in writing w/in 1 month of the termination declare himself unrestricted by the prohibition 

· Agreements differing from these provisions to the detriment of the agent CANNOT be made 

· § 92 C: Where it is intended that agent will not perform his activities for the entrepreneur under the K w/in the territory of Euro, then all provisions of this part can be altered by agreement 
· Civil Code Article 6: The application of any foreign law is excluded if its application could obviously not be reconciled w/ basic principles of German Law, most especially basic const’l rights 

Federal Corrupt Practices Act (FCPA)

Prohibits bribery; must be a tenuous chain

· Who can bring a claim?

· The DOJ or the SEC

· It is a criminal cause of action ONLY; no civil claims 

· What elements are required for a violation? The law prohibits:

· Any person

· From making use of interstate commerce

· Corruptly

· In furtherance of an offer or payment of anything of value

· To a foreign official, political party, or candidate

· For the purpose of influencing any act of that foreign official in violation of the duty of that official, or to secure any improper advantage in order to obtain or retain business  

· What is an exception?

· Greasing Exception: when an act is minor; it is a pragmatic exception to assist businesses in investing in foreign countries

· Easier to prove than the affirmative defense (if under written law fee was valid) b/c burden of proof

{Before ICSID, there was the ICJ (Int’l Crt of Justice) which was ineffective b/c only governments held standing, they took a long time, it was unclear what remedy should alleviate the π, local law remedies had to be exhausted, etc.}

ICSID: International Center for Settlement of Investment Disputes

· Both the home country of the investor AND the host state must have been parties to the convention AND the investment dispute must be the subject of a AND there must be diversity amongst the parties

· Always State v. Private Party 

· For diversity: where the corporation was originated OR by the shareholders – whichever one gives jdx 

· Wena Case (Egypt) 

· ICSID applies Bilateral Investment Treaties (BITs) as the substantive law

· US BITs: Prohibition of Performance requirements:

· To achieve a particular level or % of local content or give preference to domestic content

· To limit imports

· To export a particular level

· To limit sales in the party’s territory

· To transfer technology to a national company in the Party’s territory

· To carry out a particular type of research and development 

· Generally ALL BITs include:

· Fair & Equitable Treatment = treating all companies badly (there is a minimum standard) 

· Most Favored Nation Treatment = favoring one company over another

· Full Protection & Security = defend the investor against others

· Expropriation = it is lawful if it is (1) carried out for a public purpose, (2) is non-discriminatory, (3) is carried out in accordance with due process, (4) is accompanied by payment of compensation

· HULL Formula = right to prompt, effective, and adequate compensation

· Methods for determining value: 

· “Going Concern” value of a business can be measured by estimating future earnings based on past and present 

· The replacement value of the assets of the business can be determined

· The book value (original cost) of most assets 

· Minority: Calvo: not prompt and amount can be determined by expropriation 
· US-Argentina BIT: 

· Doesn’t say how much you have to invest in order to have an “investment dispute” 

· As long as a company has not submitted to a dispute procedure and has waited 6 months since the dispute started, they can bring a claim under ICSID

· Cancelled out Forum Selection Clause 

European Community Anti-Competition Laws

· Article 81(1): Bars Anti-Competition

· Directly or indirectly fix purchase or selling prices or any trading conditions

· Limit or Control production, markets, technical development

· Share markets or sources of supply

· Apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage

· Make 

· Article 81(2): Voids ANY K that violates 81(1)

· Article 81(3): Provides for Exceptions to bar against anti-competition provisions: 

· Any concerted practice which contributes to improving the production or distribution of goods or promoting technical or econ progress while allowing consumers a fair share of the resulting benefit and which does not:

· Impose on the undertakings concerned restrictions which are not indispensable to the attainment of these objectives

· Afford such undertakings that possibility of eliminating competition in respect of a substantial part of the products in question 

· Individual Exceptions which can be requested (takes awhile to get)

· Block Exemptions

· 1999 Block Exemption: Exempts certain Vertical Agreements

· Article 2: prohibition doesn’t apply to concerted practices entered into b/w 2 or more undertakings each of which operates at a different level of the distribution chain

· This does NOT apply to vertical agreements b/w competing undertakings BUT, it does apply hen it is a non-reciprocal vertical agreement AND:

· Buyer has a turnover NOT exceeding $100 mil

· Supplier is distributor & manufacturer, while buyer is only a distributor 

· Supplier is a provider at several levels of trade, while the buyer does not provide competing services 

· Article 3: Exemption in 2 applies if market share does not exceed 30% of relevant market

· Article 4: Exemption in 2 doesn’t apply IF the goal is:

· To restrict buyer’s ability to determine sales price, by imposing fixed or minimum sales price

· To restrict territory

· Article 5: Exemption in 2 doesn’t apply IF:

· There is an indefinite or more than 5 year non-compete clause

· Causing buyer not to do anything after termination of agreement

· Any direct or indirect obligation causing members not to sell the brands of particular competing sellers 

· 1996 Block Exemption: Exempts certain Tech Transfers 

· Article 1: coverage

· Article 2: Which clauses are permitted (white list)

· Article 3: Which clauses are bad and stop the exemption from applying (black list)

· Article 4: gray list

· Granting of an exclusive license is VALID 
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