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International Business Transactions Outline
I.  INTERNATIONAL FINANCE
  A.  TERMS
1. Payment – movement of value between parties (i.e. payor ( payee)

2. Spot Transaction – when the K, receipt of goods, and payment occurs at the same time

3. Hard Currency – Euros, Dollars, Yen, Pounds

4. Convertible Currency – 
a. Legal: no govt restrictions on buying and selling

b. Financial: large liquid markets exist for converting currencies

5. Futures K – mutually binding K entered into today which anticipates performance at a future date; grade, quantity, and price at the time of delivery are fixed; no intention to take delivery (as opposed to a forward K)
a. Purpose: to transfer price risks FROM suppliers, processors, and distributors (hedgers) TO speculators (those more willing to take the risk)

6. Forward K – mutually binding K to buy or sell some commodity (or foreign currency) at a future date where the contracting party intends to carry out the K on the closing date and take delivery of the specified currency.
7. Options K – NOT mutually binding; option holder has no obligation, but pays consideration for obtaining the enforceable obligation of the option giver to sell or buy upon demand; option holder is given the right, but not the obligation to buy or sell a specific amount of a commodity at a fixed price by a specified date.
  B.  Private Financial Management
1. Type of currency is important when there is a time gap between the date of K (when the value is fixed) and the payment 
a. Type of currency is not important in a spot transaction

2. No matter what currency is set in the K, both parties will be exposed to risk.

3. EX: K is formed on Jan. 10 when $1 = 1.33Euros – at current exchange rates, the K will cost US buyer $1.33M; Goods are to be delivered on July 10. 
a. IF the Dollar gets stronger ($1 = 1 Euro), the US buyer will pay $1M, the foreign seller will get 1M Euros.
b. IF the Dollar gets weaker ($1.50 = 1 Euro), the US buyer will pay $1.5M, the foreign seller will get 1M Euros.
4. Salomon Forex v. Laszlo Tauber  (4th Cir, 1993)
a. FACTS
Dr. T was a sophisticated individual foreign currency trader. T’s trading with SF (trading co) involved foreign currency as an investment; T did not take physical delivery of the actual currency he bought from SF, but would enter into counterbalancing transactions with SF before the K matured. T’s transactions “always netted to zero.” T’s investments declined in value and he failed to “cover his open positions.” T’s Ks matured and $30M became due to SF. 

T’s defense: (1) that his K’s with SF were illegal under the Commodities Exchange Act (CEA) to begin with, so T should not be liable under them.


b. HOLDING
CEA is not violated when traders individually negotiate sales of foreign futures and options. SF is entitled to recovery from T. 
c. NOTES
i. Commodities Exchange Act
1. Establishes a comprehensive system for regulating futures Ks and options – Ks where there is NO intention to take delivery.
2. No person shall enter into, or offer to enter into, a transaction involving the sale of a commodity for future delivery unless it is conducted through a board of trade designated and regulated by the Commodity Futures Trading Commission as an exchange.
3. CEA does NOT apply to spot transactions or transactions involving actual physical delivery of the commodity, even if the actual physical delivery was on a deferred basis (i.e. forward K).

C.  Currency Restrictions

1. Sources of obtaining hard currency

a. Trade (country makes and sells products in hard currency)

b. Credit (US, Japan, etc. lend hard currency to others)

c. IMF (certain amount of hard currency is available to every country)

2. Reasons for controlling currency

a. Country may want to limit the amount of hard currency its citizens can purchase for reasons of sovereignty.  As a result, private actors are forced to sell back hard currency to their govt. This also indirectly subsidizes domestic investment and encourages domestic development. 
b. Currency controls create an incentive for people to avoid them. People don’t want their money to be restricted.

c. Switzerland is an example of a country which took advantage of their neighbors’ rigid currency controls. It created a place for people to hold money outside their own country.
2. Forum Currency Rule

a. CL rule that courts can only give judgments in their own currency.

b. Courts have since softened the ruled and base their decisions on various factors: 

i. whether to establish the value at the time of the breach or at the time of the judgment, and 

ii. whether binding a judgment to the court’s jurisdictional currency will encourage fraud.

3.
GM Trading v. Commissioner of Internal Revenue 
a. BACKGROUND
In late 1970s, MX had a strong economy and US banks often loaned money to MX. In the late 1980s, MX economy weakened. MS had huge loan obligations to the US, but had no dollar availability. Under intl law, countries can’t go bankrupt. US and MX worked out the debt-equity swap transaction. 


b. FACTS
P (US co) moved operation plant to MX, to be owned by MX subsidiary corp. P entered into the MX debt-equity-swap transaction. P bought MX debt of $1.2M from a Dutch bank for $600K. So, P has a $1.2M note from MX. MX has no dollars, so it pays in pesos at a favorable exchange rate to P. 


c. NOTES
i. Face Value vs. Market (Real) Value of a loan

1. Face Value – measure of the principal obligation
2. Real value of the loan differs from the face value due to:

a. Interest rate (i.e. if the interest rate is less than the market rate, the loan will be less than the principal obligation)

b. Likelihood of default

ii. Debt-Equity-Swap Transaction

1. The transfer to MX govt by a US co or its MX sub of US dollar debt in exchange for the transfer by MX govt of MX pesos in favor of the MX sub of the US co.
2. Dollar to peso exchange rate is very favorable to the US co & its MX sub. Good exchange rates served to fund US business expansion in MX.
3. Purposes:
a. Reduce MX govt debt

b. Encourage investment in MX
       4.   Govt. Imposed Currency Restrictions

a. Articles of Agreement of the IMF, Art. 8, Sect. 2(b) (BRETTON WOODS)
i. Exchange Ks which involve the currency of any IMF member and which are contrary to the exchange control regulations of that member country shall be unenforceable in the territories of any member.

1. Exchange Ks: Ks which affect a country’s exchange resources.

2. So, if an exchange K is unenforceable in one member country, it is unenforceable in all IMF countries.

ii. Type of comity agreement: countries recognize one another’s laws

1. The result is that an otherwise valid contractual obligation suddenly becomes unenforceable.

iii. IMF is a treaty that US signed; due to supremacy clause, it is binding on all states.

b. United City Merchants v. Royal Bank of Canada
i. FACTS
Buyer (Peru co) is willing to pay double the K price to Seller (UK co). B wanted half of the payment to go toward the goods and half to be deposited in a US bank account (to obtain hard currency). Effectively, Buyer is exporting money from Peru and avoiding Peruvian exchange control regulations. 

ii. HOLDING
Under IMF interpretation, K is in violation of Peruvian exchange control laws, and thus, under Art. 8, cannot be enforced in a British court.
iii. NOTES

1. Sales K was paid through Letter of Credit
a. LOC: instrument by which a bank is engaged by the buyer to effect the payment of a purchase price. Binding commitment to make a payment upon the showing of documents. 

2. Issuing bank refused to pay b/c it would be violating Article 8, §2(b) of the IMF agreement due to the transaction being illegal under Peruvian exchange control laws.

c. Banco do Brasil v. AC Israel Commodity
i. FACTS
Seller (Brazilian) & Buyer (US co) enter into K to sidestep the Brazilian Central Bank. Buyer agrees to pay with dollars that the seller will later exchange at the free market rate (which is much higher than Brazil’s official rate). Central Bank sues the US buyer on a fraud theory – that US buyer is subject to jdx in US for a breach of Brazilian exchange control laws. This is not a suit under the IMF.
ii. HOLDING
Court dismisses. Although Article 8 may apply, can’t sue in US for fraud of foreign companies. 
iii. NOTES

1. Court is reluctant to create a remedy by which a foreign nation can sue a US co in a US court for breach of its exchange control regulations – especially when the K has already been performed and the court would be required to undo performance.
2. In this case, the Central Bank is not a party to the K and the K between the 2 parties has actually already been performed, likely within Brazil.

d. J. Zeevi v. Grindlays Bank (Uganda)
i. FACTS
Z is moving its business to Uganda and needs U currency. LOC will be used as a standby and gives Z (beneficiary of LOC) the guarantee that if Z can’t get its money out of the U bank, it will get the dollar equivalent from the US bank. U govt implements exchange control regulation that prohibits providing any foreign exchange (including dollars) for Israeli co. So, Z can’t get its money out of the U bank. Z (beneficiary) engages Citibank (advising bank) to make payment on LOC. Citibank calls G (issuing U bank), who is subject to the exchange control regulation. 
ii. HOLDING
LOC is not an exchange K under Article 8, §2(b). G must pay Z.

iii. NOTES

1. If Citibank were a confirming bank, rather than an advising bank, it would have an independent obligation to pay Z on the LOC.
2. So, LOC is a way to exchange currency without regard to a country’s regulations. 
3. PROF’s note: U’s policy only applied to Israel. A regulation against one country isn’t an exchange control regulation. 
4. 2 Construction Questions for the trier of fact:

a. Is this an exchange K?

b. If yes, does it run contrary to the exchange control regulations of an IMF member country?

e. Banco Frances e Brasileiro v. John Doe
i. FACTS
P is a private Brazilian bank. Ds are 20 Does. Ds use cruzeiros to buy US$1M worth of traveler’s checks at P’s bank as a means of exchanging currency. P claims that Ds committed fraud by violating Brazil’s exchange control regulations and seeks rescission of the fraudulent Ks (currency exchange transactions).  P knows the money is in the US. Banco do Brasil case held that Articles only require the court to not enforce Ks – it doesn’t apply to tort cases like fraud. 


ii. HOLDING
Court views P as a victim of fraud and grants rescission.


iii. NOTES

1. Distinguishing Banco Frances from Banco do Brasil
a. This is a private bank (as opposed to the state bank in Banco do Brasil whose purpose is the enforcement of foreign law)

b. This case involves private parties (BB involved the Central Bank – a 3rd party to the K)
c. P was a victim of fraud and was harmed.

d. Ds were Brazilians.

2. Distinguishing Banco Frances from J. Zeevi
a. In BF, the suit was for fraud, whereas JZ involved an IMF Article 8 violation.

b. In BF, the exchange K was in traveler’s checks, whereas JZ involved LOCs (which is not an exchange K under Article 8)

  D. International Financial Institutions

1. IMF 
a. Central institution of the intl monetary system

b. Regulates and sets standards by which countries manage their foreign currencies & reserves in order to prevent financial crisis.

c. Members can obtain additional currency as a right or as a loan.

d. Conditionality – in order to accept a loan, country must adopt certain internal measures.

e. NO private actors

2. World Bank

a. Created by the Bretton Woods conference

b. Lends money, provides capital for development projects.

c. Lends in situations where there is no free market funds (i.e. not designed to compete with private banks), but is designed to make a profit. 

d. Involves private lenders and regional banks.

3. Private International Banking

a. Profit oriented (ex: US banks operating outside the US and foreign banks operating in the US)

4. In Re Sealed Case
a. FACTS
Court subpoenaed a foreign bank and the bank’s NY manager (i.e. foreign citizen working in the US branch of the bank). Manager and bank refused to testify about the names of account holders due to Swiss bank secrecy law which makes it a crime to divulge this info. 
b. HOLDING
Court orders manager to testify – he would only be subject to criminal liability in Switzerland if he returned to the country.

Court acknowledges that the bank has large obligations in Switz and would be subject to criminal liability. Does not order bank to testify. 

c. NOTES

i. Court basically allows P to use the US branch of the foreign bank as a means of getting information b/c it is not physically located in Switzerland.
ii. Foreign sovereign compulsion doctrine – principle of comity

1. Defense that you are compelled by a foreign sovereign to act or not act.

2. Defense to an act that would otherwise violate US law, based on the command of a foreign sovereign.
  E.  Sovereign Financial Responsibility

1. Republic of Argentina v. Weltover (US SC, 1992)
a. FACTS
Argentine borrowers lend dollars from US bank to buy goods from foreign vendors who want dollars. A borrower must enter into K with A govt (so that the govt assumes the risk of currency depreciation). Govt does this when economy is stable. Then, the currency is seriously devalued. The govt issues “Bonods” – govt backed bonds. US creditors can swap debt for the bonods or keep the debt and accept the govt guarantee. Thus, the govt becomes either the debtor or the guarantor to the foreign creditor. However, when the bonods mature 4 years later, Argentina still doesn’t have the money, so it unilaterally extends the payment date. US bonod holders don’t accept the rescheduling of the debt and sue. Argentina moves to dismiss based on foreign sovereign immunity doctrine.
b. HOLDING
A foreign state is not immune from suit in the US if, by acting like a private party, they conduct commercial activity that directly affects the US – commercial exception to the foreign sovereign immunity doctrine applies.

c. NOTES

i. Foreign Sovereign Immunities Act (28 USC §1602 et seq)
1. Definitions

a. Foreign state: states, political subdivisions, & entities which are organs of a foreign state or political subdivision (i.e. corp whose majority shares are owned by a foreign state)

b. Commercial activity: regular course of commercial conduct or a particular commercial transaction or act

i. Determined by the nature of the course of conduct, rather than by the purpose.
2. General Rule: Foreign state shall be immune from the jdx of US state and federal courts

3. Exception:

a. When suit is based on foreign state activity in the US

b. When suit is based on an act in the US in connection with commercial activity of a foreign state elsewhere

c. When suit is based on activity outside the US and causes a direct effect in the US (this case)
i. “direct effect” – an effect that is an immediate consequence of D’s activity.

d. When foreign state implicitly or explicitly waives immunity

2. Allied Bank v. Banco Credito
a. FACTS
3 Costa Rican govt owned banks borrowed money from a syndicate of 39 US banks. Debt crisis caused CR Central Bank to order suspension of all external debt payments. Thus, debtor banks are not being allowed by their govt to pay back loan to US banks. CR banks raise the act of state defense.


b. HOLDING
Court holds that the act of state doctrine does not apply b/c the situs of the debt was in the US, not in Costa Rica.


c. NOTES

i. Act of State Doctrine
1. US courts will not challenge an act of a foreign state taken within its own territory

2. Defense can be raised by anyone, including individuals. This is different from the FSIA which can only be raised by a foreign state.

ii. If court allowed act of state defense, all Latin American countries would have made payment to outside creditors illegal. 

  F.  MODEL LOAN AGREEMENT (Supp. 1087)

  G.  Bank Deposits and National Currency Restrictions
1. Citibank v. Wells Fargo Asia  (US SC, 1990)

a. FACTS
WFA (Singapore) deposited money into the Manila branch of Citibank (Eurodollar transaction). Philippine govt orders that approval from the Central Bank is required for any repayment of principal on foreign obligations. So, WFA can’t get its money out of Manila. WFA sues Citibank in US on the theory that Citibank is a single corporate entity and the NY HQ is legally responsible for the obligations of its Manila branch.


b. HOLDING
Under NY law, a creditor may collect its debt any place where the parties have agreed that it is repayable, unless otherwise agreed by the parties.


c. NOTES

i. B/c there was no agreement forbidding collection in NY, Citibank is responsible for its foreign branch. 

ii. Distinction between subsidiary and branch.

1. Subsidiary: separate legal personality

2. Branch: part of a corp; no separate legal personality

iii. In response to this case, Congress passed §326 of the Reigle Community Development & Regulatory Improvement Act of 1994
1. A member bank shall not be required to repay any deposit made at a foreign branch of the bank if the branch cannot repay the deposit due to an act of war or an action by a foreign govt.

  H. LETTERS OF CREDIT

1. Terms

a. Buyer in the K: account party

b. Seller in the K: beneficiary

c. Types of Banks: Issuing Bank, Confirming Bank, Advisory Bank

2. The Transaction

a. Account party goes to Issuing Bank and establishes a LOC for the Beneficiary in the amount of the K purchase price. 

b. Bank’s obligation to pay is conditional upon timely, clear, detailed, easily verifiable documents (ex. shipping docs, invoice, insurance or inspection certificates). 
c. Independence Principle: Bank’s obligation through LOC is separate and independent from the underlying sales K.

d. Especially when the issuing bank is foreign, there is often a local “confirming bank” which acts like a guarantor. 

3. Purposes

a. Reduces risks for both parties and lowers the cost of financing sales (especially when dealing with unfamiliar parties)

b. O’Meara Co. v. Natl Park Bank of NY
i. FACTS
Issuing bank refused to pay b/c the quality of the goods was not satisfactory. Seller sued the bank. D bank defended by stating the documentation was not reasonably satisfactory. Seller argues that LOC is independent from the underlying sales K – bank should not be ensuring the quality of the goods. 


ii. HOLDING
Issuing bank is required to pay because the LOC is independent from the underlying K. 


iii. NOTES

1. Buyer still has a cause of action against the seller for breach of K & fraud. 

2. Drafting issue: Buyer could have required a certificate of inspection from a trusted paper inspector to ensure the bank would not honor the LOC. 
3. DISSENT
a. BK should be allowed to investigate. If the bank becomes aware the seller has defrauded the buyer, the bank should not have to pay.

b. Title of the goods is still vested in the bank when the bank has the documents so the Bk should be allowed to ensure the K provisions are met.

4. Material Fraud Exception to the Independence Principle

a. UCC &  NY CL reflect a material fraud exception to the independence principle.

b. United Bank v. Cambridge Sporting Goods
i. FACTS
Seller intentionally ships substandard goods (fraud). Buyer wants to cancel the K based on Seller’s anticipatory repudiation which constitutes material breach. 


ii. HOLDING
Where fraud is shown and the holder has not yet drawn on the draft, the applicant buyer may apply to enjoin the issuing bank from paying drafts under the LOC.
iii. NOTES

1. UCC 5-114
a. (2)(a) when the documents appear to comply with the terms of the credit, but a required document does not conform to the warranties made, the issue must honor the draft if the demand is being made by a holder in due course. (Independence Principle)

b. (2)(b) In all other cases, an issuer may pay despite notification from the customer of fraud, forgery, or other deceit. A court of appropriate jdx may enjoin the issuing bank. (Material Fraud Exception)

c. (3) Bank will be reimbursed regardless.

2. To be a holder in due course, you must be bona fide. 

5. STANDBY LOC
a. A LOC used to guarantee the buyer that he will get his money back if seller doesn’t comply; Most commonly used in large construction Ks – SLOC is offered, up to a certain amount, in the event that it “doesn’t work.”

b. In many countries, this guarantee is accomplished through a performance bond by a financial institution. In the US, however, banks can’t give direct guarantees, so they use SLOC.

c. When everything in the K goes right, SLOC expires and is never drawn upon.

d. Unlike a surety in a performance bond who actually inspects the problem, the US bank is looking for a document that shows non-performance, non-conformity, etc. (like the documentary nature of a conventional LOC); 
e. Buyer need only make a conforming demand to trigger a draft on the SLOC 
f. Banque Paribas v. Hamilton Industries 

i. FACTS
Subcontractor guaranteed his bid through a LOC. Confirming bank paid the beneficiary and demanded payment from the issuing bank. Issuer stated that confirming bank wrongly paid b/c the documents did not include the number/date of the LOC, a documentary requirement. 


ii. HOLDING
LOC does not make payment condition on absolute compliance. The number/date was merely for administrative purposes and should not defeat the LOC from being drawn upon.
1. Strict Compliance standard is used – less than absolute, more than substantial.


g. Harris Corp v. Nat’l Iranian Radio & TV
i. FACTS
Seller partially performs on sales K, and stops due to Iranian revolution. Then, US prohibits its companies to do business with Iran. K contained a force majeure clause stating that the seller should not be liable for govt acts. Seller proposes that delivery of the remaining goods be postponed until the US govt lifts the order and that the corresponding LOC be continued. Buyer wants to draw upon the SLOC. Seller argued that the force majeure clause terminated its obligations under the underlying K and that an exception to the independence principle should apply (analogy to fraud exception), so the SLOC should not be drawn upon.


ii. HOLDING
Court affirms the preliminary injunction to stop payment on the SLOC. Court essentially expands the fraud exception to the independence principle in situations where the beneficiary attempted to collect in bad faith.


iii. NOTES

1. By expanding the exception, the court has decreased the value of a SLOC b/c it forces a trier of fact to look at the merits of the underlying K.
2. Beneficiary must prove good faith for collecting on a LOC.

3. QUESTION: Would the court have “expanded” the exception for a conventional LOC?

II. INTELLECTUAL PROPERTY
  A. No international IP law regime exists. Instead, int’l conventions ensure some degree of reciprocity among national systems.
1. Int’l Convention for the Protection of Industrial Property (Paris Union Treaty)

2. World IP Org – collects info and promotes the harmonization of national laws

3. Agreement on Trade-Related Aspects of IP (TRIPS Agreement) – Uruguay Round, WTO imposes minimum obligations on WTO members.

  B. Types of IP

1. Patents

a. US patent law rewards “invention” – something new, useful, non-obvious (35 USC §101-103). Policy creates incentive to further invention. 
b. Gives an inventor the monopoly on his invention for a certain number of years. When patent expires, it goes into the public domain.
c. Information in the application remains confidential until the Patent Office issues the patent.

d. Deepsouth Packing v. Laitram Corp. (US SC, 1972)
i. FACTS
L’s deveining machine had 2 main parts. The individual parts were not novel, but the combination of the two was patented by L. DP sold the parts to foreign customers, who were to assemble the parts overseas.


ii. HOLDING
US SC held that the selling of non-novel components did not constitute infringement.


iii. NOTES

1. This was the leading case on the “outbound” aspect of US patent law – IP rights for exported goods.
2. In response to this decision, Congress added 35 USC §271(f), which adds to the definition of infringement: the exporting of components of a patented invention in a form intended to facilitate easy overseas assembly.
a. Essentially, this reverses Deepsouth.

e. Boesch v. Graff
i. FACTS
G owns the US & German patents for a lamp burner. B bought lamps from one who had a prior use right (established through German litigation). So, when B bought the lamp in Germany from H, it was lawful. The issue is whether a US dealer can purchase goods patented in another country from someone authorized to sell them, and import the goods to the US and sell them without the consent or license of the US patent holder.


ii. HOLDING
B was allowed to bring the lamp into the US for his personal use, but was not allowed to resell it. 


iii. NOTES

1. Party who purchases and uses a machine has a right to continue using it.
a. Recognizes a difference between the right to make and sell something, and the right to use it.

2. Principle of Exhaustion: (applies to all IP)
a. IP rights only cover the first sale of a good. 

b. Patent holder cannot block the subsequent resale of a patented good.

3. QUESTION: The Holding and the “exhaustion principle” seem to be in direct conflict with one another. Was B allowed to resell the lamp or not?

f. Int’l Nutrition Co. v. Horphag Research
i. FACTS
FR & UK companies are in joint efforts to develop medical products. FR inventor, M, applies for a US patent. M assigns his interest to the FR company (A), but the patent would be jointly held by A & B. Years later, co. B assigns the patent to a 3rd co (X). Co. A wants to block the assignment and goes to a FR court which nullifies the assignment under FR law, which says that all owners of a patent must agree on any assignment of interests. (Under US law, a co-owner can assign without consent of the others.) X brings suit in US against A alleging patent infringement and unfair competition. A asks US court to apply comity to the FR court decision. 


ii. HOLDING
Court affirms FR decision and the nullification of the B ( X patent assignment is upheld. 


iii. NOTES

1. Court acknowledges that patents are under US federal law. BUT, also recognizes that ownership of the patent is a matter of state law (or foreign law).
2. In patent law, the inventor takes the patent, not the company. But usually, the inventor’s employment K includes a provision that he must assign his interests to the company.
a. Contrast to copyright law where the creator can be the individual OR the company for whom the individual works (work for hire doctrine)

2. Trademarks

a. Identifying mark held by a TM holder

b. Exists in perpetuity, but must be in work to remain valid. Nonuse leads to lapsing of the mark.
c. Protects consumers by giving them the right to expect the marked product to possess the characteristics they have come to associate with the mark. 
d. Strong TM protection induces producers to invest in product consistency, QC, and other means of differentiating its product from its competitors.

e. Weak protection discourages investments by allowing competitors to “free ride” on the TM holder’s efforts.

f. What constitutes a TM is governed by state law.

g. Lanham Act is the major federal TM statute (15 USC §1051) – federal registration procedure and nationwide injunctive and damages protection for registered marks.
h. Vanity Fair Mills v. T. Eaton Co.
i. FACTS
VF (US) received US TM in 1914. TE received Can. TM of “VF” in 1915, but did not “work” it. VF (US) begins marketing VF in Canada in 1917. VF (US) seeks Canadian TM of VF, but is rejected due to TE’s existing TM. TE sells VF (US) goods in Canada for 8 years, and then switches to selling its own good under the same name. VF (US) sues TE for TM infringement & unfair competition in a US federal court.


ii. HOLDING
Court does not enjoin TE and holds there is no extraterritorial TM protection. VF (US) should have gotten the Canadian TM. Court distinguishes facts of Steel.


iii. NOTES

1. In argument, VF (US) relies on Steele v. Bulova:

a. FACTS
S sold knock off B watches in MX. S tried to obtain the TM in MX of Bulova, but was rejected by the MX govt. 

b. HOLDING
US court enjoined S from selling products outside the US which bear a mark that would be considered TM infringement if sold within the US.
2. Difference between Steele & Vanity Fair
a. Steele was a US person operating in MX. TE was a Canadian corp. 

b. In Steele, the extra-territorial sales affected US commerce. In VF, the effect on US commerce is arguable since Can is a border country.

c. In Steele, there was no conflict with MX TM law (neither S nor B owned the MX TM). In VF, the Can TM had already been granted to TE. This is directly in conflict with Canadian law.

3. FACTORS for determining whether the court will provide extra-territorial protection for a US TM:

a. Citizenship of the parties 

i. if US citizen is infringing, the court is more likely to provide protection

b. Effect on US commerce

c. Would protection of the TM conflict with foreign law?

4. Lanham Act

a. §32(1)(a) of LA, 15 USC §1114(1)(a): 
i. protects owner of a registered mark from use “in commerce” by another that is “likely to cause confusion or mistake or to deceive purchasers as to the source of origin” of the other’s good or services.

b. §44 of LA: gives US citizens all possible remedies against unfair competition by foreigners who are nationals of convention countries; allows a foreign national to register his foreign mark in the US, even if his mark is not used in US commerce.

c. §42 of LA, 15 USC §1124: once a foreign mark has been registered under LA, its status in the US is independent of its continued validity of its registration abroad. Its duration, validity, and transfer are governed under US law once it is registered in the US.

i. American Rice v. Riceland
i. FACTS
2 rival US companies (AR & RL) ship rice under same mark to Saudi Arabia. AR had the mark, but RL had a “prior use” right. The effect is only felt in Saudi. For US economy, it’s zero-sum.


ii. HOLDING
Court enjoined RL from using the mark, even though the sales were solely in a foreign market.


iii. NOTES

1. Steele & American Rice are 2 examples where courts have enjoined competitors from using the mark outside the US. These are exceptions. The main rule is Vanity Fair, where the court refuses to give extraterritorial protection.

2. Applying Steele factors to AR:

a. AR & RL are both US companies.

b. The effect is zero-sum on the US economy.

c. No conflict with Saudi law b/c neither AR nor RL have the TM there.

i. RL has a type of “prior use” right that does not exist in the US. RL’s use right is less than a TM and non-transferable to 3rd parties.

ii. An injunction against RL would not conflict with Saudi law.

j. Kmart v. Cartier
i. BACKGROUND

1. §337 of the Tariff Act of 1930 (19 USC §1337)

a. Authorizes the Int’l Trade Commission (ITC) to seize and exclude goods that infringe valid US patents, TMs, or copyrights. If an imported good is subjected to a General Exclusion Order, US Customs will seize it. 

b. Importer must obtain a license from the US holder as a condition of bringing the good into the country. This is necessary whenever goods are produced overseas by a patented process, even if the foreign producer held a valid patent in his country. 

c. This was challenged under GATT as being discriminatory against foreign goods. GATT Panel held that this did discriminate against foreign goods. So, Congress amended §337. 

2. When a federal statute is clear, follow it. When a federal statute is ambiguous, courts defer to the agency regulation (Chevron doctrine – part of US administrative law)

ii. FACTS
K bypasses the wholesale distributor and buys directly from the foreign manufacturer. Cartier (US) says that K should not be able to bypass the US distributors based on §526 of the Tariff Act. K argues that they did business with Cartier Int’l, with whom Cartier (US) is under common-control. K wants the regulation to be upheld so they can continue to import directly from the int’l manufacturer. 
iii. RULE
1. General rule: §526 of the Tariff Act (General Goods Exclusion Act)
a. Prohibits the import into the US of any merchandise of foreign manufacture if such merchandise bears a TM owned by a US corp or citizen. 
2. Exceptions by US customs agency: Common Control; Authorized Use

3. Chevron Doctrine: 

a. If the plain meaning of the statute is clear, then the statute should be given effect. If the statute is ambiguous, the court will defer to the US customs regulations.


iv. HOLDING
Cartier US can’t prevent Kmart from selling the goods in the US b/c of common control exception imposed by the US customs agency. If Cartier Int’l and Cartier US were in a licensee-licensor relationship (instead of parent/subsidiary), then Kmart wouldn’t be allowed to sell the goods. Authorized Use exception is struck down b/c it directly conflicts with §526 of the Tariff Act.


v. NOTES

1. Gray Market Goods (aka parallel trade)

a. Foreign manufactured good, bearing a valid US TM, but imported to the US without consent of the US TM holder. Import into the US bypasses the ordinary distribution channels.
b. TYPE 1 (Katzel case) - Assignee/Assignor (PROHIBITED)
i. Facts: 
FR producer held FR TM to “B” powder. US co. bought US TM rights and incorporated itself under “B” – no relationship with FR co. Katzel buys powder in FR b/c it’s cheaper there, and sells it in US. US co. sues K for TM infringement.


ii. Holding: 
US co cannot stop K. K is selling the real thing from FR. Consumers are not being misled. 


iii. Notes:

1. In reaction to Katzel, Congress passed §526 of the Tariff Act of 1922.
c. CASE 2(a): Subsidiary is the US TM holder. Foreign manufacturer is the parent. (ALLOWED)
i. EX: BMW owns the German TM. BMW, N.A. owns the US TM; also, Kmart case.
ii. Common Control Exception: §526 restrictions do not apply to imported articles when:

1. both the foreign and the US TM are owned by the same person or business entity, or 

2. the foreign and domestic TM owners are parent & subsidiary companies or are subject to common ownership or control.
iii. Court finds the phrase “owned” to be ambiguous. Did Congress intend to treat the US TM as being owned by the US subsidiary or the foreign parent? B/c of the ambiguity, the court defers to the agency. Thus, the agency’s common control exception is upheld and these goods are allowed in.

d. CASE 2(b):  US parent is the US TM holder. Foreign distributor is the subsidiary. (ALLOWED)
i. EX: US store buys from IBM Korea and sells them in US without warranties. 

ii. Also covered by common control exception.
iii. Court finds the phrase “merchandise of foreign manufacture” to be ambiguous. Did Congress mean goods manufactured IN a foreign company? BY a foreign company? B/c it’s ambiguous, the court defers to the agency.

e. CASE 3: Licensee/Licensor. Manufacturer is the 3rd party licensee of the US TM holder. 
i. EX: Duracell owns US TM of batteries. D gave license to 3rd party in MX to manufacture and sell batteries. A buys batteries in MX and sells them in US.
ii. Authorized Use Exception: §526 restrictions do not apply to imported articles when:

1. the articles of foreign manufacture bear a recorded TM applied under authorization of the US owner.

iii. Court finds NO ambiguity in the language of this exception. Because the authorized use exception clearly is in conflict with the plain language of §526, it cannot stand. 
k. Havana Club v. Galleon (2nd Circuit, 2000)
i. FACTS
Cuban govt expropriated the assets of the A family (“Havana Club” rum & TM). Assets are transferred to a company owned by the govt (HR&L), which enters into a joint venture with FR co (HCH). Years later, Bacardi (private Cuban/Puerto Rico co) buys what’s left of A’s family’s right to the “Havana Club” TM. Bacardi has something of a prior use right (less protected than US TM). B produces and sells “Havana Club” rum in the US. So, there are 2 companies producing “Havana Club” rum. FR company (HCH) wants to stop B from selling in the US. B’s defense is that the Cuban govt expropriated the Cuban TM. 2 years prior to the case, US policy states that a US TM owned by a Cuban will not be enforced. 

ii. ISSUE
Whether the Cuban govt assignment to FR company transfer was legal (i.e. does FR company have any rights with respect to the Cuban TM?)


iii. HOLDING
Because the US policy on Cuban embargo is subsequent to the IAC treaty, it must be followed. B’s defense against HCH’s claim of TM infringement stands and case is dismissed.


iv. NOTES

1. Article 11 of the Inter-American Convention (IAC) Treaty:
a. A transfer within Cuba must be recognized in the US.

b. Issue: did US policy override the treaty term?

c. Rule: Follow the last in time rule.

2. Holding does not give Bacardi any affirmative rights to the mark. It merely acknowledges their defense against infringement of the Cuban mark. 

3. Copyright

a. Quality King v. L’Anza Research Int’l  (US SC, 1998)
i. FACTS
L overproduced shampoo and sold it overseas at a cheaper price. QK is a gray market dealer (buys the goods overseas and sells it in US). L sues under Copyright Act.

ii. HOLDING
First sale doctrine applies; QK is entitled to sell the copies without the authority of the copyright owner. 

iii. NOTES

1. L does not sue under TM law b/c:

a. This is not a good of foreign manufacture, so the General Goods Exclusion Act (§526) does not apply. (Act does not apply to US produced goods)

b. L has already sold it once, so Lanham Act does not apply. (Act only applies to the first sale from the TM holder.)

2. Copyright Act (17 USC §…)

a. §602(a): Infringing importation of copies

i. Infringement to import copies of a work that have been acquired outside the US.

1. (distinguish between the General Goods Exclusion Act under TM law which deals with goods manufactured outside the US)

b. §106: Exclusive rights in copyrighted works

i. Copyright owner has the exclusive rights to do & authorize reproduction, distribution, performance, etc of the copyrighted work.

1. §107: Fair Use exception (copies allowed for teaching purposes)

2. §109: Limitations on Exclusive Rights

a. First Sale Doctrine: owner of a particular copy is entitled, without the authority of the copyright owner, to sell the copy.

4. IP Transfer/Technology – MODEL JOINT VENTURE AGREEMENT (IP Notes, p. 10-13)
III. INTERNATIONAL SALES

  A.  COGSA (Transportation and Risk Issues)
1. Vimar Seguros v. Sky Reefer (US SC, 1995)

a. FACTS
Moroccan Seller and US buyer contract to ship fruit to the US. S undertook transport of the goods and delivered the goods to 2 carriers. Carrier delivers fruit and bill of lading to B, and B makes full payment. Fruit is ruined, so B makes a claim to insurance company (Vimar). V, having subrogate rights through B, sues the owner of the ship and the ship (in rem). K had a foreign arbitration clause – Japanese choice of forum and law – which lessened liability of the carrier in a way that COGSA prohibits. V claims that enforcing the arbitration clause would effectively violate COGSA b/c a Japanese arbiter would limit liability for sure.
b. HOLDING
Foreign arbitration clauses in bills of lading are not invalid under COGSA in all circumstances. Because they don’t conflict, both FFA and COGSA may be given full effect. Case should proceed to arbitration in Japan.


c. NOTES

i. Buyer had no suit against the Seller b/c the fruit was fine when S delivered them to the carrier. 

ii. Purpose of the Bill of Lading:

1. K for carriage; creates the contractual obligation of the carrier to transport the goods.

2. Evidence of a bailment – situation where ownership is retained, despite lack of possession. Carrier does not have title, but the bailee is liable for what happens to the goods in bailment.

3. Evidence of shipment (ex. for drawing on a LOC)

4. Negotiable document of title

iii. COGSA (Carriage of Goods by Sea Act)
1. Under Hague rules, the general choice of law provision is the country of shipment - but, US COGSA says that its COGSA applies when US is the location for shipment or destination. 

2. §3(8) – “any clause in a K of carrier relieving the carrier from liability for loss or damage shall be void and of no effect.

a. Essentially, this prevents carriers from being able to contract out any liability due to their negligence.
iv. FAA (Foreign Arbitration Act)

1. US courts must recognize int’l arbitration clauses with nations the US is in the treaty which governs the FAA.

2. Chubb & Son v. Asiana Airlines (2nd Cir, 2001)

a. FACTS
Samsung contracted with Asiana, the carrier, to transport goods from its Seoul HQ to its San Francisco affiliate. The contracted flight was pulled, so the goods were put on a different flight to LA and then trucked to SF. 2 parcels were missing. Under COGSA, if the value of the goods were not declared, then there’s a statutory limit on liability ($706). 


b. HOLDING
Int’l law does not allow the creation of a separate treaty on separate adherence by 2 States to 2 different versions of a treaty. B/c the US and Korea were not signatories to the same treaty, there was no treaty relationship between the 2 countries. Therefore, there is no SMJ in a US court.
c. NOTES

i. The Warsaw Convention system governs the int’l transportation of persons, baggage and goods by air between member countries. Problem is that US was a signatory to the 1st Warsaw Convention and Korea was part of the 2nd Convention. Further, Korea explicitly did not enter into a treaty with signatories to the 1st Convention. As a result, there was no treaty relationship between the US and Korea.

ii. COGSA principle: If no declaration of value is made, the COGSA limitation applies. If the declaration is made, the value of the goods will be applied.

iii. So, b/c COGSA would limit liability to only $706 b/c value was not declared, Samsung cleverly argued that Warsaw Convention applied b/c of the carriage by air. 
iv. It is the Executive Branch, not the Judiciary, which determines parties to treaties. 
  B. CISG (Convention on Contracts for the Int’l Sale of Goods)

1. UN General Assembly endorsed the CISG in 1978; adopted by US in 1986. (UK & Japan have NOT adopted the CISG)

2. Applies when a K for the sale of goods involves buyers and sellers in different contracting states, even if the transaction takes place in a single jdx.

3. INCOTERMS (standard terms)

a. Default term is SHIPMENT K (parties may contract otherwise)

i. Seller must:
1. Provide goods and a commercial invoice

2. Bear risk and expense of license for exporting goods

3. Deliver goods ON BOARD THE NAMED VESSEL

4. Bear risk of loss until goods have passed the ship’s rail at the named port of shipment

5. Notify the buyer that goods have been delivered on board

ii. Buyer must:

1. Pay the K price

2. Bear risk and expense of license for importing goods

3. Contract at his own expenses for the carriage of the goods from the named port of shipment

4. Bear all risk of loss from the time the goods have passed the ship’s rail at the named port of shipment. 

b. Delivery Terms

i. FOB – indicates shipment K

1. seller’s obligations completed upon delivery of goods to the carrier
2. Risk of loss passes to the buyer once seller delivers the goods to the carrier.

3. Like a “cash & carry” – responsibility for transportation remains with the buyer

4. Inspection duty is ON DOCK.

ii. CIF – indicates destination K

1. seller’s obligations completed upon presentation of documents to the buyer
2. Buyer reserves the freedom to reconvey the rights to goods before completion of delivery.

3. Incoterm says that value of insurance under CIF is 110% of the K price.

4. So, because seller must obtain cargo insurance, it is more expensive for the seller to do CIF.

5. Risk of loss passes to the buyer at the ship’s rail, but the title does not pass until buyer has the bill of lading.

iii. FOB is a cash sale; CIF is a documentary sale (like LOC)

4. Biddell Bros v. E Clemens Horst (King’s Bench, 1911)

a. FACTS
Buyer and seller contracted for sale of brewing hops and indicated CIF London, Liverpool, and Hull. Seller shipped goods, received bill of lading, and presented docs to buyer. Buyer refused to pay until the goods were delivered and inspected. 


b. HOLDING
Court held that, under a common law CIF K, buyer must pay b/c seller fulfilled his duties by shipping the goods, procuring a K of affreightment, arranged for insurance, made an invoice, and tendered documents. 


c. NOTES

i. If goods are non-conforming, buyer may still reject or sue for breach. 
ii. Buyer may refuse to pay for non-conforming documents. 

iii. Delivery of the bill of lading when goods are in transport is treated as delivery of the goods themselves.

iv. Buyer must pay once seller delivers goods to the carrier.

5. Warner Bros v. Israel (2nd Cir, 1939)
a. FACTS
CIF K for sugar from Philippines to NY. Seller presents documents to the bank and gets 95% of the price during voyage. But US closes its sugar quota, making it unable for the sugar to be delivered to NY. So, buyer has paid 95% of the value, but cannot claim the goods due to the quota. If this is really a CIF K, seller gets paid b/c its obligations are completed. Buyer argued that, although the K stated “CIF”, it really wasn’t a CIF.


b. HOLDING
Court rejected the buyer’s argument that this was really a destination K. K shows that parties did not intend to make actual delivery to the buyer a condition for the seller to be paid in full. Seller made full performance by shipping the goods and delivering the documents. 


c. NOTES

i. CIF K – passes title to the buyer without delivery of the goods; actual receipt of the goods is buyer’s risk.
6. Tsakiroglou v. Noblee & Thorl (House of Lords, 1962)

a. FACTS
CIF K for the sale of groundnuts between Sudanese Seller and Hamburg Buyer. K included a force majeure clause. In executory stage, canal closed. Issue is whether the seller’s obligation is changed b/c the customary route through the canal is no longer available. Under CIF, seller is obligated to pay for shipping costs – which would be much greater for the longer route. Buyer wants performance. Incoterm says “K on usual terms…by the usual route.”


b. HOLDING
Court held that the usual route is determined at the time of performance, not at the time of contracting. At the time of performance, the only route was around the Cape.


c. NOTES
i. Seller’s defense of frustration of purpose failed. Increase of expense is not a ground for this excuse.

ii. However, if buyer had an immediate need for the goods, doctrine of impossibility or frustration of purpose may have applied. In this case, buyer did not care that it would take longer to ship.

iii. Usual ( reasonable ( practicable

  D. Shipment of Goods

1. Ocean Tramp Tankers v. V/O Sovfract (The Eugenia) 

a. FACTS
Charter case (for rental of a ship); NOT a sales case. K provided for the ship (Eugenia) to pick up goods in USSR and deliver goods through the Suez (but canal closed while on route). Ship owners invoked the K’s war clause and ordered ship not to cross the Suez. Ship renters defied orders and got stuck in the canal for months. Issue is the charter party’s extent of liability to the ship owner.

b. HOLDING
Charter party was liable to ship owners. Force Majeure defense fails when court performs a quantitative comparison of the costs of going through the canal versus going around the canal. 

2. Constructores Tecnicos v. Sea-land Service  (CONTEC) (5th Cir, 1991)

a. FACTS
During shipment, a hurricane causes the destruction of a truck, which was stowed on deck. Value of the truck was not declared. Per COGSA, liability of an ocean carrier for lost or damaged cargo is limited to $500 if the value of the goods is not declared. Owner argues that carrier deviated from the K by stowing the truck on deck. Carrier argues that the failure to indicate the value of the truck was the shipper’s fault; therefore, shipper should be liable. 


b. HOLDING
Court holds that on-deck stowage was a material deviation. Carrier should have put the “on deck” provision in the K. COGSA limitation of liability does not apply and carrier is responsible for damages.
3. New Zealand Shipping Co. v. AM Sattherwaite (The Eurymedon)
a. FACTS
Goods are damages when stevedore (loading company) offloads drill in NZ. Risk of loss passed to the buyer when seller delivered goods to the carrier. Buyer, who already paid for the drill, sues shipping company. Bill of lading makes the carrier responsible for the goods until the goods are delivered to the buyer. So, even though the stevedore wrecked the goods, the carrier is responsible. Carrier says COGSA limits liability when value is not declared. Buyer let SOL run against the carrier, so it sues the stevedore (actual tortfeasor). In this case, the stevedore is an agent of the carrier. Issue is the extent to which an agent of the carrier (the stevedore) enjoys the protections afforded to the carrier (i.e. COGSA limitation of liability).


b. HOLDING
 “Himalaya clause” is enforceable. It states that, to the extent that the carrier chooses to engage agents to discharge its functions, the agents enjoy the same protections afforded to the carrier. Thus, stevedore is not liable to the buyer b/c the SOL lapsed.
IV. INTERNATIONAL INVESTMENT LAW
  A. Terms

1. Foreign investment: distinction btw the location where HQs are and where operations are (ex: US company investing in Korea)

2. Home Country: country of the shareowners/directors

3. Host Country: country in which the particular unit is sited

4. Minimum standard of treatment: 

a. Minimum rights which all countries must afford with respect to aliens within it territory

5. Diplomatic protection: Alien’s country is responsible to protect the alien through diplomatic means (involves state intervention)
6. Most Favored Nation: One nation can’t treat another nation more favorably; must provide equal treatment. 

7. Int’l Investment Law
a. Home state can exercise diplomatic protection on behalf of an investment which has not received minimum standards of treatment as required by int’l law.

b. Protects commercial parties

  B. Law of Expropriation

1. Under what conditions may a state take alien property? How much, if any, compensation is provided? What happens when state regulations impair the value of property? 

2. US CONST 5th A: Takings clause: State may take property through due process and provide compensation.

3. Classic expropriation: total extinction of title in property from a party, which is now vested in the state. 

4. Banco Nacional de Cuba v. Sabbatino (US SC, 1964)

a. FACTS
Seller is Cuban company, owned by US shareholders. Buyer is a US broker. Prior to shipment of sugar, Cuba expropriates Seller’s sugar in retaliation of a US govt regulation reducing sugar imports from Cuba. So, Seller’s title is nullified by the Cuban govt. 


b. HOLDING
SC upholds Cuba’s right to take title to the sugar, invoking the Act of State doctrine.


c. NOTES

i. Act of State Doctrine: federal common law notion that US courts will abstain from evaluating the validity of the act of a foreign sovereign taken within its own territory.

ii. Seller argues that act of state doctrine should be suspended b/c the initial Cuban expropriation violated int’l law of expropriation (NAFTA Article 1110) which states:

1. property can only be taken if for a public purpose

2. expropriation must be on a non-discriminatory basis

3. expropriation must be followed by payment of full, prompt, and effective compensation – “Hull formulation”

a. prompt: NOW

b. adequate: FMV – value had the expropriation not occurred

c. effective: in hard (easily convertible) currency

iii. SC kind of violates separation of powers by overstepping the Executive branch by finding for Cuba. 

iv. Bernstein exception: taking property based on ethnicity/religion is illegal (WWII)

v. In response to Sabbatino, Congress enacted the Second Hickenlooper Amendment:
1. No federal court can decline to examine the validity of an expropriation based on int’l law.
2. Requires courts to examine the validity of an international expropriation.

5. NAFTA Chapter 11 – Investment (Supp. p. 452)
a. Principles:

i. National treatment: NAFTA members shall treat each other as they would treat their own – non-discrimination

ii. Minimum Standard of Treatment

iii. Performance Requirements: can’t condition investment approval to making certain export conditions

iv. Diversity of Nationality – NAFTA does not apply between domestic parties

v. Dispute Resolutions – Binding arbitration initiated by the investor (not the country). Individual investor need not ask permission from the country.

1. Additional Facility of ICSID (part of the World Bank), OR

2. UNCITRAL (Center for Arbitration of Int’l Disputes – part of the UN)

vi. Claims may be made:

1. by an investor on his own behalf

2. by an investor in an enterprise (if the enterprise is the harmed party)

b. Metalclad Corp v. United Mexican States (ICSID Additional Facility, 2000)

i. FACTS
MX Central Govt contracts with US company to build a hazardous waste facility in MX and grants co a federal permit. Co builds the facility and tries to open it, but local govt orders its closure. Local governor declares the area a national reserve. 


ii. HOLDING
MX is liable for damages to US company for failing to abide by NAFTA Article 102 principle of transparency, and for expropriating .


iii. NOTES

1. Doctrine of State Responsibility: Central govt is responsible for the acts of its political subunits.
2. Principle of Transparency – NAFTA Article 102: host country must make clear to an investor what its regulations and rules are.

3. Local govt’s denial of permit & declaring the area a national reserve was effectively an expropriation. 

4. ON APPEAL: Judge found that ICSID should not have looked beyond Chapter 11. However, judge upheld the count regarding the governor’s declaration of the area as a reserve. 
c. The Loewen Group v. USA (ICSID Additional Facility, 2003)

i. FACTS
CAN (L) co buys US family owned funeral homes and continues operation under same name. L replaces the existing insurance policy with his own. Business dispute arises for about $150K in damages. MS jury found L liable for $500M.


ii. HOLDING
Panel found that MS state court did not accord L the minimum standard of treatment, required by int’l law. However, L is still liable b/c he did not exhaust his judicial remedies. 


iii. NOTES

1. Denial of Justice: when judiciary branch mistreats a party
2. NAFTA 1105 – Minimum Standard of TX
a. Fair and equitable treatment & full protection and security does not require tx beyond what is required by customary int’l law minimums. 

b. L does not make a formal discrimination claim, but states he was treated more adversely as a Canadian than we would have been if he were an American.

c. In int’l law, there are NO punitive damages.

3. Did not bring 1102 discrimination claim b/c this requires proving a causal connection: Must prove that anti-Canadian prejudice led to the verdict.

4. Finality issue: 

a. Panel says it’s unclear what would have happened if L appealed to the state court of appeals. L did not exhaust his judicial remedies. 

b. Denial of justice only occurs when the remedy is not corrected at the highest level (i.e. state or US supreme court)

c. To the extent that you layer on int’l norms on top of domestic norms, you must see what the result would have been at the domestic level.

5. Continuity of Nationality:

a. Although L began as a CAN co, its US interests had taken over, effectively making L American. To bring a NAFTA claim, there must be diversity of nationality. Panel had no jdx.

FINAL EXAM:
Part I – 40 minutes (25%) Multiple Choice

Part II – 120 minutes (75%) 

· Q1: 20% Model Loan Agreement

· Understand why the provisions are in the agreement

· Understand the purpose of the agreement

· Q2: 20% Model Joint Venture Agreement

· Q3: 35% Know MAJOR CASES – holding and reasoning
